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PREFACE. 


Since  the  publication  of  tlie  author's  original  work 
on  ''Code  Pleading  and  Practice"  there  have  been  so 
many  changes  in  the  code  provisions  of  the  western 
states  governing  the  subjects  embraced  therein,  that  it 
has  become  necessary,  if  any  of  the  value  of  that  work 
is  to  be  preserved,  to  supplement  it  with  a  volume 
presenting  the  statutory  changes  as  well  as  the  later 
decisions  of  the  courts. 

In  the  preparation  of  this  supplement  the  author  has 
adhered  strictly  to  the  arrangement  of  the  matter  in 
the  work  published  in  1910,  using  the  same  paragraph 
headings  and  section  numbers  in  every  instance  where 
new  matter  was  found  which  could  be  treated  under  a 
heading  already  used,  and  adding  new  headings  and 
section  numbers  in  appropriate  places  to  cover  matter 
not  included  in  the  original  work.    It  is  believed  that  the 
plan  followed  will  add  greatly  to  the  value  of  the  new 
volume,  since  by  the  use  of  the  original  index  the  prac- 
titioner may  determine  in  a  moment  what  new  matter 
has  been  added  to  any  subject  previously  considered. 
A  comprehensive  index  is  also  included  in  the  supple- 
ment, which  not  only  augments  the  original  index  but 
covers  the  new  subjects  and  the  new  section  numbers. 
Old  forms  have  been  omitted  and  many  new  forms 

added. 
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IV  PEEFACE. 

During  the  past  few  years  boards  and  commissions 
authorized  to  supervise  and  control  public  service  cor- 
porations have  been  vested  with  broad  powers,  to  such 
an  extent  that  practice  before  those  bodies  has  become 
very  important.  The  California  Eailroad  Commission 
recreated  by  constitutional  amendment  in  1911,  and 
given  a  wide  jurisdiction  by  the  Public  Utilities  Act  ap- 
proved immediately  thereafter,  furnished  a  model  for 
similar  commissions  later  created  or  reorganized  in  the 
Pacific  States,  and  the  procedure  adopted  by  the  Cali- 
fornia Commission  has  also  been  largely  followed.  In 
the  belief  that  it  will  be  useful  to  practitioners  called 
upon  to  appear  before  such  bodies,  there  has  been  added 
to  the  work  a  chapter  setting  out  the  rules  of  the  Cali- 
fornia Commission  now  in  force  and  including  many 
forms  which  have  become  familiar  in  commission 
practice. 

Presno,  California,  December,  1917. 

WILLIAM  A.  SUTHERLAND. 
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CHAPTER  I. 
INTRODUCTOEY— EIGHTS  AND  EEMEDIES. 

§  1.     Bights. 

§  2.     Remedies. 

§  3.     Actions. 

§  3a.  Action,  commencement  of. 

§  4.     The  division  of  actions. 

g  5.     Special  proceeding. 

§1.  Rights.— A  "vested  right"  is  an  immediate  fixed 
right  to  present  and  future  enjoyment.^  A  foreign  corpo- 
ration once  engaged  in  domestic  business  within  the  state 
cannot  be  excluded  or  regulated  so  as  to  destroy  vested  con- 
stitutional rights.2  A  subsequent  issue  of  preferred  stock 
to  take  precedence  over  a  prior  issue  of  preferred  stock 
does  not  invade  ,a  vested  right.^  Laws  for  the  preserva- 
tion of  game  do  not  interfere  with  vested  rights.*  The 
rights  of  the  mortgagee  in  mortgaged  property  vest  from 
the  date  of  the  execution  of  the  mortgage,  and  cannot  be 
taken  away  by  subsequent  legislation.^    A  public  utility 

1  Steinf  eld  v.  Neilson,  15  Ariz.  4  Cawsey  v.  Brickey,  82  Wash.  653, 
424,  139  Pac.  879.  144  Pac.  938. 

2  Mulford  Co.  V.  Curry,  163  Cal.  5  Faxon  v.  All  Persons,  166  Cal. 
276,  125  Pac.  236.  707,  L.  R.  A.  1916B,  1209,  137  Pac. 

3  Salt  Lake  Auto  Co.  v.  Keith-  g^g.  Bridge  v.  Connecticut  etc.  Co., 
O'Brien  Co.,  45  Utah,  218,  143  Pac.  167'cal.  774,  141  Pac.  375. 
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corporation,  prior  to  the  amendment  of  October  10,  1911, 
of  article  XI,  section  19,  of  the  constitution,  had  a  vested 
right  to  use  the  public  streets  for  its  pipes  and  to  make 
all  necessary  repairs  thereon.^  The  vested  rights  of  a  pub- 
lic service  corporation  granted  by  its  franchise  cannot  be 
taken  away  by  a  city  ordinance^  Every  person  has  his 
right  to  prosecute  or  defend  an  action  in  court,  and  can- 
not be  deprived  thereof  by  legislation,*  but  the  legislature 
may  at  any  time  take  away  a  right  of  recovery.^  No  per- 
son has  a  vested  right  to  engage  in  the  sale  of  intoxicating 
liquors.^**  A  lien  is  a  creation  of  statute  and  not  a  vested 
right,  and  by  repeal  of  the  statute  creating  it  may  be  taken 
away,  provided  it  leaves  a  remedy  at  law."  A  pension  is 
not  a  vested  right.^^ 

§  2.  Remedies. — An  amendment  which  requires  a  notice 
of  tax  sale  to  be  given  to  the  owner  does  not  impair  any 
vested  right.^'  An  amendment  of  the  constitution  which 
forbids  the  reversal  of  a  judgment  or  decree  for  technical 
errors  affects  the  remedy  only,  and  does  not  affect  any 
vested  right,  although  it  applies  to  pending  appeals  sub- 
mitted prior  to  its  adoption.^^  Appeal  is  a  remedy  and  not 
a  vested  right.^^  Regulations  as  to  the  conduct  of  trials 
do  not  affect  vested  rights.^®    There  is  no  vested  right  in 

6  Ex  parte  Keppleman,  166  Cal.  H  Durkehimer  v.  Copperopolis 
770,  138  Pac.  346.  Copper  Co.,  55  Or.  37,  104  Pac.  895. 

7  Enid  City  Ky.  Co.  v.  Enid,  43  12  Cohm  v.  Henderson,  19  Cal. 
Okl.  778,  144  Pac.  617.  App.  89,  124  Pac.  1037. 

8  Scott  V.  Day-Bristol  etc  Co.,  37  ^3  ^^^^  ^_  ^  ^^^  Cal.  226,  121 
Nev.  299,  142  Pac.  625.  p^^   924 


14  Vallejo  etc.  Co.  v.  Reed  Orchard 


9  Ettor   V.   Tacoma,   57   Wash.   50, 

106  Pac.  478,  107  Pac.  1061. 

, n  T^     V           -D            -.-r  T^   ;,      «o7  Co.,  169  Cal.  545,  147  Pac.  238. 

10  Darby  v.  Pence,  17  Idaho,  697,  '                         ' 

27  L.  R.  A.  (N.  S.)    1194,  107  Pac.  ^^  Bowen  v.  Wilson,  93  Kan.  351, 

484;   Gillesby  v.  Board  of  Commrg^  144  Pac.  251. 

17  Idaho,  587,  107  Pac.  71;  State  V.  16  Miami  Copper  Co.  v.  State,  17 

Board  of  Commrs.,  18  Wyo.  153,  145  Ariz.  179,  Ann.  Cas.  1916E,  494,  149 

Pac.  295.  Pac,  758. 
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any  particular  remedy,  unless  the  remedy  is  a  part  of  the 
right  itself.^'^  The  power  of  the  legislature  over  wills  and 
the  mode  of  carrying  out  their  provisions  is  absolute  until 
the  death  of  the  testator  occurs.^^  The  code  provision  that 
for  every  wrong  there  is  a  remedy  means  a  remedy  in  some 
degree  commensurate  with  the  injury/^ 

§3.  Actions.— A  ''cause  of  action"  is  to  be  distin- 
guished from  a  ''remedy"  which  is  simply  the  means  by 
which  the  obligation  or  corresponding  action  is  obtained, 
and  also  from  the  "relief"  sought.^**  A  cause  of  action  is 
the  right  one  has  to  institute  a  judicial  proceeding.-^  The 
phrase,  "cause  of  action,"  has  reference  to  an  action  at 
law  and  is  not  synonymous  with  the  phrase,  "subject  of 
the  action,"  which  relates  to  proceedings  where  specific 
relief  is  sought  rather  than  judgment  against  a  person.^^ 
It  must  show  a  legal  and  equitable  right  in  one  party  and 
a  wrong  in  the  other  party  touching  the  subject  matter  of 
the  action.2^  Courts  do  not  redress  speculative  and  theo« 
retical  injuries.^'' 

A  court  will  not  enforce  a  cause  of  action  which  arises 
out  of  illegal  or  immoral  transactions,  even  though  the  com- 
plaint does  not  disclose  the  same  or  the  plaintiff  does  not 
require  the  aid  of  such  transaction  to  establish  his  case,^^ 
as  where  the  action  arises  out  of  an  illegal  conspiracy.^^ 

17  Ettor  V.  Tacoma,  57  Wash.  50,  23  Cowley    v.    Northern    Pae.    Ey. 
106  Pae.  478,  107  Pac.  1061.                      Co.,  68  Wash.  558,  41  L.  E.  A.  (N.  S.) 

18  Strand     v.     Stewart,   51    Wash.       559,  123  Pac.  998. 

685,  99  Pac.  1027.  „,  „       , 

1'      .     .      „         -r  TT    n,      ,  ^^  Bouckaert    v.    State    Board,    84 

19  Simmoff  V.  James  H.  Goodman       .^     ,     „^^    ,^^  ^        ' 

»  ^     T5     ,     -.0  ^  1    A  r    10-,  T,  Wash.  356,  146  Pac.  848. 

&  Co.  Bank,  18  Cal.  App.  5,  121  Pac.  ' 

939.  25  Oliver  v.  Wilder,  27  Colo.  App. 

20  Lemon  v.  Hubbard,  10  Cal.  App.  337,  149  Pac.  275;  Chandler  v.  Aus- 
471,  102  Pac.  554.  tin,    90     Kan.    62,     132     Pae.     1004; 

21  Dillon  V.  Great  North.  Ey.  Co.,  Friedman  &  Co.  v.  State,  37  Okl.  164, 
38  Mont.  485,  100  Pac.  960.  131  Pac.  529. 

22  Stewart    v.    Templeton,    55    Or.  2C  Patterson   v.   Imperial   Window 
364,  104  Pac.  978,  106  Pac.  640.  Glass  Co.,  91  Kan.  201,  137  Pac.  955. 
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Courts  will  not  consider  moot  questions  for  the  declara- 
tion of  the  rights  of  the  party  where  no  relief  is  sought,-'^ 
A  moot  question  is  one  which  seeks  a  judgment  upon  a  pre- 
tended controversy  when  in  reality  there  is  none,  or  a  de- 
cision in  advance  about  a  right  before  it  has  been  actually 
asserted  and  contested,  or  a  judgment  upon  some  matter 
which  when  rendered  cannot  have  any  particular  legal 
effect  upon  a  then  existing  controversy.^^ 

Courts  will  not  entertain  frivolous  or  collusive  actions, 
such  as  the  bringing  of  an  action  to  recover  personal  prop- 
erty by  one  having  no  interest  therein.^^  But  a  suit  by  a 
taxpayer  to  test  the  power  of  a  city  to  make  a  contract, 
though  a  friendly  suit,  will  not  be  dismissed  as  fictitious,^^ 
and  a  judgment  debtor  may  sue  to  compel  one  garnisheed 
by  his  judgment  creditor  to  pay  the  debt.^^  So  also  where 
a  public  officer  is  requested  to  perform  an  act  which  he 
refuses  to  do  because  of  doubt  as  to  his  right,  the  deter- 
mination of  such  right  may  be  had  in  court.^^ 

i}'  3a.  Action,  commencement  of. — Civil  actions  in  the 
district  court  of  Nevada  are  commenced  by  the  filing  of 
the  complaint  with  the  clerk  of  the  court  and  the  issuance 
of  the  summons,  unless  the  defendant  appears,  whereupon 
such  appearance  is  a  waiver  of  summons.^^''  The  same  rule 
applies  in  eminent  domain  cases  in  California.^^ 

§  4.  The  division  of  actions. — Under  the  codes  the  term 
*' action"  includes  counterclaim,  setoff  and  suit  in  equity.^^^ 

27  Sherod  v.  Aitchison,  71  Or.  446,  31  Board  of  Home  Missions  v. 
Ann.  Cas.  1916C,  1151,  142  Pac.  351;  Maughan,  35  Utah,  516,  24  L.  E.  A. 
Oostilla   Land   etc.   Co.   v.   Allen,   17       (N.  S.)  874,  101  Pac.  581. 

N.  M.  343,  128  Pac.  79.  32  State    v.   Dolley,    82   Kan.    533, 

28  State   V.   Dolley,   82   Kan.    533,       108  Pac.  846. 

108  Pac.  846.  32a  Nev,  Stats.  1915,  p.  321,  c.  208, 

29  Biirdett  v.  Surdez,  94  Kan.  494,       sec.  74. 

146   Pac.   1025.  33  Los    Angeles    v.    Pomeroy,    124 

30  Pearce  v.  Koseburg,  77  Or.  131,      Cal.  597,  57  Pac.  585. 

150  Pac.  855.  33a  Idaho  Stats.  1915,  c.  30,  sec.  58. 
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A  proceeding  in  personam  is  one  in  form  as  well  as  in  sub- 
'  stance  between  the  parties  claiming  a  right,  and  the  judg- 
ment binds  the  defeated  party  to  some  personal  liability, 
and  an  action  which  is  quasi  in  rem  is  an  action  in  which 
property  of  a  nonresident  is  attached  and  held  for  the  dis- 
charge of  his  debts  and  the  enforcement  of  liens.  The  lat- 
ter differs  from  an  action  strictly  in  rem  in  that  the  in- 
terest of  the  defendant  is  alone  sought  to  be  affected,  that 
citation  to  him  is  required  and  that  judgment  is  only  con- 
clusive between  the  parties.^^  It  is  immaterial  whether  the 
property  is  real  or  personal  property.^^ 

A  general  division  of  actions  is  into  civil  actions  and 
criminal  actions,  and  when  a  violation  of  a  right  admits  of 
both  a  civil  and  a  criminal  remedy,  the  right  to  prosecute 
the  one  is  merged  in  the  other.^^  An  action  for  the  viola- 
tion of  a  city  ordinance  is  a  civil  action.^'^ 

While  the  distinction  between  law  and  equity  no  longer 
exists  as  to  mere  form,  the  courts  are  still  forced  to  recog- 
nize from  the  substance  of  the  issues  made  by  the  plead- 
ings and  proof  the  inherent  distinction  between  them.^* 
Thus,  where  all  the  parties  are  before  the  court,  an  action 
at  law  for  conversion  may  be  treated  as  one  in  equity  for 
specific  performance.^^  An  action  at  law  is  not  changed 
to  one  in  equity  because  an  equitable  defense  is  interposed 
by  the  answer.^"     The  codes  usually  provide  that  there  shall 

34  Cassert  v.  Strong,  38  Mont.  18,  Muir,  77  Wash.  460,  137  Pac.  1042; 
98  Pac.  497.  Maronen  v.   Anaconda   Copper  Min. 

35  Hook  V.  Hoffman,  16  Ariz.  540,  Co.,  48  Mont.  249,  136  Pac.  968; 
147  Pac.  722.  Watldns  v.  Eecord  etc.  Co.,  76   Or. 

36  State  V.  Wall,  18  Idaho,  300,  421,  149  Pac.  478;  National  etc.  Ins. 
109  Pac.  724.  Co.   v.  Denver   &  E.   G.   Ey.   Co.,  44 

37  Everts    v.    Town    of   Bixly,    24  Utah,  26,  137  Pac.  653. 

n''-    ''A  'Z   n'?-    '1  ^^i  "'  ''  «--es  V.  Barndollar,  58   Colo. 

Canon  City,  46  Colo.   195,   103  Pac.      ^^i,  148  Pac.  256. 

38  City  of  Montesano  v.  Carr,  80  •*«  Smith  v.  Barnes,  51  Mont.  202, 
Wash.  384,   141  Pac.   894;   Faben   v.       1'19  Pac.  963. 
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be  but  one  fonn  of  civil  action,^^  and  even  where  equitable 
defense  is  not  allowed  in  the  action  at  law,  the  defendant  ' 
may  file  a  complaint  in  equity  in  the  nature  of  a  cross-bill.^^ 
Where  the  distinction  between  actions  at  law  and  suits  in 
equity  has  been  abolished,  a  court  cannot  dismiss  an  action 
at  law  on  the  ground  that  plaintiff  should  have  sought 
relief  in  equity.*^ 

Actions  at  law  are  either  ex  contractu  or  in  tort,  and  a 
contract  may  be  either  express  or  implied.  In  most  in- 
stances tort  may  be  waived  and  suit  brought  upon  the  con- 
tract where  there  is  a  contractual  relation  between  the  par- 
ties, as  where  property  has  been  wrongfully  converted,^* 
or  where  the  tort  has  been  committed  with  respect  to  prop- 
erty delivered  to  a  carrier  for  shipment.^^  And  generally 
where  one  person  wrongs  another  for  his  own  benefit,  the 
law  implies  a  contract  by  the  wrongdoer  to  pay  to  the  party 
injured  the  full  value  of  the  benefits  resulting.^^  The  fol- 
lowing have  been  held  to  be  actions  in  tort:  An  action  for 
the  breach  of  a  carrier's  duty  to  passengers,^'^  or  in  the 
transportation  of  freight  ;^^  an  action  to  recover  damages 
for  false  and  fraudulent  representations  made  in  effecting 
an  exchange  of  property .^'^ 

41  state  V.  state  Bank,  37  Nev.  45  Sevier  t.  Mitchell,  72  Or.  483, 
55,  139  Pac.  505,  142  Pac.  627.  142  Pac.  780. 

42  Donart  v.  Stewart,  63  Or.  76,  46  Weems  v.  Melton  (Okl.),  150 
126  Pac.  608.  Pac.  720. 

43  Morgan  v.  Child  etc.  Co.,  41  47  Fort  Smith  etc.  Co.  v.  Ford,  34 
Utah,  562,  128  Pac.  521.  Okl.   575,   41   L.   E.   A.    (N.  S.)    745, 

44  Haynie  v.  Sites,  56  Colo.  115,  126  Pac.  745;  Forrester  v.  Southern 
138  Pac.  43;  Brown  v.  Stair,  25  Colo.  Pac,  36  Nev.  247,  48  L.  R.  A.  (N.  S.) 
App.  140,  136  Pac.  1003;  Davidson  1,  134  Pac.  753;  Easier  v.  Sacra- 
Grocery  Co.  V.  Johnston,  24  Idaho,  mento  El.  G.  &  Ey.  Co.,  166  Cal.  33, 
336,  Ann.  Cas,  1915C,  1129,  133  Pac.  134  Pac.  993. 

929;      Altman    v.    Phillips     County  48  Heitman  v.   Chicago,   M.   &   St. 

Bank,    86    Kan.    930,    122    Pac.    874;  P.  Ey.,  45  Mont.  406,  123  Pac.  401. 

Ivey   V.   La  France    Copper   Co.,  45  49  Mitchell  v.  Crowl,  57  Colo.  405, 

Mont.  71,  121  Pae.  1061.  140  Pac.  793. 


7  EIGHTS  AND  REMEDIES.  §  5 

An  action  for  the  loss  of  fruit  from  the  failure  of  an  irri- 
gation company  to  furnish  water  is  an  action  on  contract 
and  not  in  tort,^*'  If  there  is  no  legal  duty  except  that  aris- 
ing from  the  contract,  there  is  no  room  for  electing  to  sue 
in  tort.^^ 

§  5.  Special  proceeding. — Any  proceeding  in  court 
which  under  the  common  law  and  equity  practice  was 
neither  an  action  at  law  nor  a  suit  in  equity  is  a  special 
proceeding.^^  Only  three  kinds  of  actions  may  be  had  in 
Oklahoma:  A  civil  action,  a  criminal  action,  and  a  special 
proceeding,  there  never  having  been  any  distinction  be- 
tween chancery  and  law  actions  in  that  state.^'  Where  a 
statute  provides  a  special  proceeding  and  prescribes  the 
practice  to  be  observed  therein,  the  procedure  prescribed 
by  such  special  statute  prevails  over  the  general  code  pro- 
visions.^* An  appeal  from  a  revocation  by  a  state  board 
of  medical  examiners  of  a  physician's  license  is  a  special 
proceeding,  according  to  the  statute  of  Montana,  which  de- 
fines an  ordinary  proceeding  as  a  proceeding  by  one  party 
against  another  to  enforce  a  contract  or  fright,  redress  or 
prevent  a  wrong,  or  punish  a  public  offense,  and  providing 
that  all  other  remedies  are  special  proceedings.^^ 

50  Hanes  v.  Idaho  Irr.  Co.,  21  53  State  v.  Huston,  27  Okl.  606, 
Idaho,  512,  122  Pac.  859.                          34  L.   R.   A.    (N.   S.)    380,   113   Pac. 

51  Stern  v.  Farah  Bros.,  17  N.  M.       190. 

516,  133  Pac.  400.  54  Haines    v.    Fearnley,    51    Colo. 

52  Yuba  Co.  V.  N.   Amer.  Consol.       317,  117  Pac.  162. 

M.  Co.,  12  Cal.  App.  223,  107  Pac.  55  State     v.     District     Court,    39 

139.  Mont.  134,  101  Pac.  961. 
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CHAPTER  II. 
PAETIES  TO  CIVIL  ACTIONS. 

§    7.    Who  are  parties. 

§    8.    Formal  and  necessary  parties. 

§    9.     Parties  to  code  actions. 

§  7.  Who  are  parties. — The  capacity  to  sue  is  the  right 
to  come  into  court,  and  diifers  from  a  cause  of  action,  which 
is  the  right  to  relief  in  court.^  Every  natural  person  of 
lawful  age  has  legal  capacity  to  sue.^  A  cross-complaint 
filed  by  an  individual  is  defective  for  want  of  parties  where 
no  relief  is  prayed  or  asked  for  as  an  individual,  but  only 
for  the  members  of  an  unincorporated  association.^ 

§  8.  Formal  and  necessary  parties. — Necessary  parties 
are  those  who  have  interest  in  the  subject  and  object  of 
the  action  and  all  persons  against  whom  relief  must  be 
obtained  to  accomplish  the  object  of  the  suit.*  Want  of 
capacity  to  sue,  when  it  appears  upon  the  face  of  the  com- 
plaint, must  be  urged  by  demurrer  or  it  will  be  waived,'^ 
but  if  the  complaint  shows  that  the  plaintiff  is  the  real 
party  in  interest,  he  is  the  proper  party  plaintiff.^  Where 
distribution  has  been  made  in  an  estate  but  the  executor 
has  not  been  discharged,  an  objection  that  the  executor  is 
not  the  proper  party  plaintiff  is  waived  if  not  raised  by 
demurrer."^ 

1  Howell  V.  Tola  Portland  Cement  8  Hale  t.  Crown  etc.  Co.,  56  Wash. 
Co.,  86  Kan.  450,  121  Pac.  346.                    236,  105  Pac.  480;  Loucks  v.  Davies, 

2  Kurtz   V.   Ogden   Canyon   Sanita-       43  Colo.  490,  96  Pac.  191. 

rium  Co.,  37  Utah,  313,  108  Pac.  14.  6  Simon   v.   Trummer,   57   Or.    153, 

3  Sociedade  do  Espirito  Santo  v.       hq  pac.  786. 

Santa  Clara  Valley  Bank,  24  Cal.  App.  ^  Bollinger   v.    Bollinger,    154    Cal. 

592,  141  Pac.  1054.  ggg^  g^  p^g_  jgg.  ^^^^^  ^^^^  q-^^^  p^^^^^ 

4  McLean  v.  Farmers*  etc.  Co.,  44  ^^ 
Colo.  184,  98  Pac.  16. 
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§  9.  Parties  to  code  actions. — A  statute  authorizing  a 
surety  to  compel  his  principal  to  perform  an  obligation  for 
which  the  surety  is  bound  does  not  authorize  an  action  by 
the  principal  on  an  appeal  bond  to  recover  moneys  impru- 
dently paid  by  the  surety  upon  a  void  judgment,  as  plain- 
tiff has  neither  paid  the  money  nor  incurred  a  legal  obli- 
gation to  pay  it.*  It  has  been  held  that  the  question 
whether  the  plaintiff  is  the  real  party  in  interest  does  not 
concern  defendants  who  have  no  defense.® 

8  More  T.  Churchill,  155  Cal.  368,  »  Moore     v.     Leigh-Head     &     Co. 

101  Pac  9.  (Okl.),  149  Pac.  1129. 
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CHAPTER  ni. 
REAL  PARTY  IN  INTEREST. 

§  11.     Code  provisions. 

§  12.     Who  is  real  party  in  interest. 

§  11.  Code  provisions. — Practically  every  state  tas  a 
statute  to  the  effect  that  actions  must  be  commenced  and 
prosecuted  in  the  name  of  the  real  party  in  interest,  in 
order  that  the  defendant  shall  not  be  subjected  to  the  lia- 
bility of  another  action  upon  the  same  claim  and  may  have 
the  privilege  of  interposing  any  defense  or  counterclaim 
which  he  would  have  against  the  real  party  in  interest.^ 
The  holder  of  the  legal  title  to  property  is  the  real  party 
in  interest,  and  one  holding  as  trustee  may  bring  suit  to 
enjoin  injuries  to  the  property  without  alleging  the  nature 
of  his  trust.^  In  some  states  such  right  is  further  insured 
to  the  trustee  by  code  provisions.* 

§  12.  Who  is  real  party  in  interest. — An  agent  who  is 
responsible  to  his  principal  for  the  collection  of  insurance 
premiums  is  the  real  party  in  interest,  and  may  sue  in  his 
own  name  for  such  premiums.*  One  bringing  suit  in  eject- 
ment for  the  use  of  a  third  person  is  not  the  real  party  in 
interest,  since  he  will  not  be  benefited  or  injured  by  the 
judgment.^  The  owner  of  an  automobile  which  has  been 
repaired  by  an  insurance  company  is  not  the  real  party  in 

1  Rullman  v.  Rullman,  81  Kan.  521,  4  Lamb  v.  Connor,  84  Wash.  121, 
106  Pac.  52.                                                      146  Pac.  174;  Harrison  v.  Birrell,  58 

2  Koch  V.  Story,  47  Colo.  335,  107       Or.  410,  115  Pac.  141. 

^^c-  10^^-  5  Jackson    v.    McGilbray,    46    Okl. 

3  Cal.  Code  CiT.  Proc,  sec.  369;  Or.  g^g    ^^g  p^^    ^^3 .  ^^^^^  ^   Guaranty 
B.  &  C.  Comp.,  sec.  29;  Horseshoe  Pier  q^  ^.^  ^  jg^  ^^^   ^^g^  14^  p^    ^^ 
Amusement  Co.  v.  Sibley,  157  Cal.  442, 

108  Pac.  308. 
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interest  entitled  to  bring  an  action  against  the  person 
whose  negligence  caused  the  damage.*  A  loan  broker  who 
deposits  his  client's  money  in  his  name  as  agent  and  draws 
checks  against  the  deposit,  which  are  paid  on  a  forged  in- 
dorsement, may  sue  the  bank  as  trustee  of  an  express  trnst.'^ 
Under  the  code  provision  that  the  person  in  whose  name  a 
contract  is  made  for  the  benefit  of  another  is  a  trustee  of 
an  express  trust,  suit  may  be  brought  by  such  an  agent  or 
trustee  for  part  of  the  purchase  price  paid  on  land  upon 
the  vendor's  failure  to  convey  a  clear  title.*  A  subscrip- 
tion contract  in  which  the  signers  agree  to  pay  their  sub- 
scriptions to  a  certain  bank  makes  the  bank  the  proper 
party  to  bring  an  action  to  recover  the  subscriptions.®  One 
who  holds  a  note  by  assignment  for  the  purpose  of  collection 
may  sue  thereon  in  his  own  name.®^ 

6  Broderick  v.  Puget  Sound,  T.  L.  8  Tandy  v.  Waesch,  154  Cal.  lOS,  97 
&  P.  Co.,  86  Wash.  399,  150  Pae.  616.  Pac.  69. 

7  Goodfellow  V.  First  Nat.  Bank,  71  9  Los  Angeles  Nat.  Bank  v.  Vance, 
Wash.  554,  44  L.  R.  A.   (N.  S.)   580,  9  Cal.  App.  57,  98  Pac.  58. 

129  Pac  90;  Bern.  &  BaL  Code,  179,  9a  Utah   etc.  Co.  v.  Kenyon  (Idaho), 

180.  164  Pac.  1176. 
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CHAPTER  ly. 
PARTIES   PLAINTIFF— ACTIONS   EX   CONTRACTU. 

§  17.  Persons  who  may  join  as  plaintiffs. 
§  18.  Persons  who  must  join  as  plaintiffs. 
§  19.     Severable  interest. 

§  17.  Persons  who  may  join  as  plaintiffs. — A  proper 
party  is  one  without  whom  the  case  may  proceed  but  whose 
presence  will  allow  a  decree  or  judgment  more  clearly 
settling  the  controversy.^  A  party  is  improperly  joined  as 
a  plaintiff  if  the  complaint  states  no  cause  of  action  as  to 
him  and  no  interest  by  him  in  the  subject  of  litigation.^ 

§  18.  Persons  who  must  join  as  plaintiffs. — A  necessary 
party  is  one  without  whom  the  case  cannot  be  finally  de- 
termined.^ One  employed  to  feed  hogs  for  a  share  in  the 
value  of  their  increase  is  not  a  necessary  party  in  an  action 
for  their  loss  in  shipment.*  At  common  law,  a  joint  obligee 
could  not  sue  in  his  own  name  but  could  join  his  co-obligee 
as  plaintiff,  even  against  his  remonstrance,  upon  giving  a 
bond  to  secure  him  against  costs.^ 

§  19.  Severable  interest. — Where  two  or  more  persons 
have  a  separate  interest  in  property  and  sustain  separate 
damage,  they  cannot  join  in  the  same  action.* 

1  Taylor  v.  Lytle,  26  Idaho,  97,  141  Pac.  780;  HaU  v.  AUen,  46  Colo.  355, 
Pac.  92.  104  Pac.  489. 

2  Barkley  v.  Hibernia  Sav.  &  Loan  5  Williams  v.  Pacific  Surety  Ck).,  66 
Sec,  21  Cal.  App.  456,  132  Pac.  467.  qt.  151,  127  Pac.  145. 

3  Taylor  v.  Lytle,  26  Idaho,  97,  141  ,  g^  Louis  &  S.  F.  Ey.  Co.  v.  D:ck- 
Pac.  92.  •' 


4  Sevier  v.  Mitchell,  72  Or.  483,  142 


arson,  29  Okl.  386,  118  Pac.  140. 
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CHAPTER  V. 
PARTIES  PLAINTIFF— ACTIONS  EX  DELICTO. 

§  21.     In  general. 

§  21.  In  general. — ^Where  two  parties  have  joint  inter- 
ests in  property,  they  must  join  in  an  action  for  injuries 
thereto.^  By  an  amendment  of  1913,  married  women  may 
sue  alone  for  damages  from  personal  injuries,  in  California.^ 

The  father  and  mother  jointly,  or  either  separately  with- 
out preference  to  the  other,  may  maintain  an  action  for  the 
death  or  injury  of  a  minor  child,  and  likewise  a  guardian 
may  maintain  an  action  for  injury  to  his  ward.^ 

1  St.  Louis  &  S.  F.  Ey.  Co.  v.  Webb,  2  Cal.  Code  Civ.  Proc.    370. 

36  Okl.  235,  128  Pac  252.  8  Nev.  Laws,  1913,  c.  35,  sec.  54. 
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CHAPTER  VI. 
PARTIES  DEFENDANT. 

§  31.  At  common  law  all  persons  who  are  jointly  liable. 

§  34.  For  breach  of  contract. 

§  35.  Unnecessary  parties. 

§  36.  Objection  to  nonjoinder. 

§  42.  Married  woman. 

§  43.  Actions  by  or  against  infants. 

§  55.  On  judgment. 

§  56.  Misjoinder  of  parties  not  bound. 

§  31.  At  common  law  all  persons  who  are  jointly  liable. 
Any  person  who  claims  an  interest  in  the  controversy  ad- 
verse to  plaintiff,  or  who  is  a  necessary  party  to  the  com- 
plete determination  of  the  question  involved,  should  be 
made  a  party  defendant.^  A  raisin  growers'  association, 
in  an  action  for  an  accounting  and  distribution  of  funds  in 
its  possession,  may  join  as  parties  defendants  all  growers 
who  had  contracted  with  it.^  Persons  who  will  not  be 
affected  or  concluded  by  a  decree  are  not  necessary  par- 
ties, though  interested  in  the  subject  of  the  litigation.^  It 
is  not  all  parties  having  an  interest  in  the  subject  matter, 
but  only  those  having  an  interest  in  the  object  of  the  suit, 
who  are  required  to  be  made  parties  to  the  action.^ 

§  34.  For  breach  of  contract. — Where  a  contract  is  joint 
and  several,  one  of  the  promisors  may  be  sued  alone.^    A 

1  Haynes  v.  City  National  Bank,  30  4105;  Elliott  v.  Superior  Court,  1G8 
Okl.  614,  121  Pac.  182.  Cal.   727,   145   Pae.   101;    Stebbeus  v. 

2  California  Eaisin  Growers'  Assn.  Longhoffer,  44  Okl.  84,  143  Pac.  671 ; 
V.  Abbott,  160  Cal.  601,  117  Pac.  767.  Houston  Real  Estate  Inv.  Co.  v.  Hech- 

3  Reed  V.  Wing,  168  Cal.  706,  144  ler,  44  Utah,  64,  138  Pac.  1159. 

Pac.  964.  5  Goflf  v.  Ladd,  161  Cal.  257,  113 

4  Idaho  Irr.  Co.  v.  Dill,  25  Idaho,       Pac.  792. 
711,  139  Pac.  714;  Idaho  Rev.  Codes, 
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guarantor  of  the  payment  of  rent  cannot  be  joined  in  an 
action  against  the  lessee  for  the  rent.^  Where  a  debt  is 
joint,  the  creditor  must  sue  all  the  debtors,  or  those  sued 
may  demur  or  plead  in  abatement  or  may  waive  the  defects 

§  35.  Unnecessary  parties. — A  new  party  not  necessary 
to  the  decision  of  the  matter  before  the  court  cannot  be 
brought  into  the  case  by  cross-complaint  under  section  442 
of  the  California  Code  of  Civil  Procedure.^  A  sheriff  may 
require  either  attachment  or  judgment  creditors  who  claim 
the  same  funds  to  be  joined  with  him  as  defendants  in  an 
action  concerning  money  in  his  hands.®  Failure  to  make  a 
domestic  corporation  defendant  does  not  deprive  the  court 
of  jurisdiction  of  the  action  to  determine  the  ownership  of 
stock  therein.^** 

§  36.  Objection  to  nonjoinder. — The  general  rule  is  that 
the  failure  to  plead  nonjoinder  of  either  parties  defendant 
or  plaintiff  is  a  waiver  of  any  such  objection,^^  but  this  rule 
does  not  apply  to  an  indispensable  party.^^  The  rule  ap- 
plies to  the  omission  of  the  original  contractor  in  the  action 
to  foreclose  a  mechanic's  lien.^^'  Objection  should  be  made 
by  special  demurrer. ^^  An  answer  or  plea  interposing  an 
objection  of  nonjoinder  of  parties  plaintiff  must  be  special, 
and  must  allege  directly  that  plaintiff  is  not  the  real  party 

6  Wolf  V.  Eppenatein,  71  Or.  1,  140  Wyo.  29,  121  Pac.  531;  Culbertson  v. 

Pac.  751.  Mann,    30    Okl.    249,    120    Pac.    918; 

^  Ryckman  v.  Manerud,  68  Or.  350,  Smith  v.  Cucamonga  Water  Co.,   160 

Ann.  Cas.  1915C,  522,  136  Pac.  826.  Cal.  611,  117  Pac.  764. 

8  Reed  V.  Wing,  168  Cal.  706,  144  ,,  ^.^^^^  ^   ^  ^^  ^_  ^_ 

^'''  '^^-  140  Pac.  1107. 

9  Cassidy  v.  Norton,  25  Cal.  App. 

433,  143  Pac.  1057.  ^^^  Eberle  v.  Drennan,  40  Okl.  59, 

10  Hook  V.  Hoffman,  16  Ariz.  540,  51  L.  R.  A.  (N.  S.)  68,  136  Pac.  162. 
147  Pac.  722.  13  Inman  v.  L.  B.  White  Lumber 

11  Bloom  V.  McPhee  etc.  Co.,  26  Co.,  14  Cal.  App.  551,  112  Pac.  5G0; 
Colo.  App.  256,  143  Pac.  825;  United  Russ  v.  Tuttle,  158  Cal.  226,  110  Pac. 
States  Fidelity  &  G.  Co.  v.  Parker,  20  813. 
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in  interest,  and  in  case  another  person  has  a  joint  interest 
and  is  not  made  a  party  plaintiff,  such  defense  is  admis- 
sible to  diminish  the  amount  of  the  damage.^^  The  objec- 
tion cannot  be  raised  by  demurrer  to  the  evidence.^^ 

§  42.  Married  woman. — Where  plaintiff's  wife,  who  was 
a  necessary  party,  did  not  join  in -the  action,  the  defect  was 
cured  by  her  voluntary  appearance  stating  that  she  joined 
with  the  plaintiff  and  accepted  the  result  of  the  action  as 
binding  upon  her.^^  Demurrer  to  the  complaint  for  non- 
joinder of  the  husband  is  the  proper  procedure,  and  not  by 
motion  to  make  the  husband  a  party.^^ 

§  43.  Actions  by  or  against  infants. — A  minor's  want 
of  capacity  to  sue  personally  is  waived  by  defendants 
pleading  to  the  merits."*  Where  the  action  for  injuries 
to  a  minor  child  was  commenced  by  the  mother  on  the 
theoiy  that  she  could  recover  the  damage  to  her  son  as 
well  as  to  herself,  and  the  case  was  tried  on  that  theory, 
the  complaint  may  be  amended  before  the  close  of  the  trial, 
so  as  to  make  the  title  read  for  herself  and  on  behalf  of 
her  minor  son,  and  such  amendment  is  not  prejudicial  to 
defendant.^^ 

§  55.  On  judgment. — In  an  action  to  secure  a  transfer 
to  the  plaintiff  of  a  judgment  wrongfully  taken  by  plain- 
tiff's agent  in  his  own  name,  the  judgment  debtor  is  not  a 
proper  party  defendant.^^ 

14  Simon  v.  Trummer,  57  Or.  153,  17  MacLeod  v.  Moran,  11  Cal.  App. 
110  Pac.  786;  Cole  v.  Utah  Sugar  Co.,       622,  105  Pac.  932. 

35  Utah,  148,  99  Pac.  681.  17a  Hale    v.    Crown    Columbia    etc. 

15  Larimore  v.  Miller,  78  Kan.  459,       Ct.,  56  Wash.  236,  105  Pac.  480. 

96  Pac.  852.  18  Trask  v.  Boise  King  Placers  Co., 

16  Robins  V.  Wyman,   Partridge   &       26  Idaho,  290,  142  Pac.  1073. 

Co.   (Fitzgerald),  75  Wash.  617,  135  19  Kissler  t.  Moss,  26  Idaho,  516, 

Pac.  656.  144  Pac.  647. 


17  PARTIES    DEFENDANT.  §  56 

§  56.  Misjoinder  of  parties  not  bound. — Althougli  de- 
fendants do  not  plead  a  misjoinder  of  defendants,  only 
such  as  are  shown  by  the  evidence  to  be  liable  may  be  held 
for  the  indebtedness.^"  A  misjoinder  is  not  fatal  to  the 
complaint.^^  A  defendant  against  whom  a  cause  of  action 
is  stated  cannot  object  that  third  persons  having  no  in- 
terest are  also  made  defendants,  unless  his  interests  are  in- 
juriously affected  thereby .^^  Objection  can  be  raised  only 
by  special  demurrer,  but  the  insured  holding  an  employer's 
accident  insurance  policy  cannot  object  to  the  joining  of 
the  insurance  company  with  him  as  a  defendant.^^  In 
Oklahoma,  misjoinder  of  parties  is  not  ground  for  a  de- 
murrer.^^  Where  a  demurrer  is  overruled  and  defendant 
answers  to  the  merits,  the  objection  is  waived.^^ 

20  Jewell  V.  Colonial  Theater  Co.,  23  Cummings  v.  Reins  Copper  Co., 
12  Cal.  App.  681,  108  Pac.  527.  40  Mont.  599,  107  Pac.  904. 

21  Burggraf  v.  Brocha,  74  Or.  381,  24  Tucker  v.  Hudson,  38  Okl.  790, 
145  Pac.  639.  I34  p^^   2I. 

22  Madary  v.  City  of  Fresno,  20  o^  m      •.  -d  10  -nt    ■»«•    ^o 

•^  ^-^  „  .'  25  Territory  v.  Baca.  18  N.  M.  63, 

Cal.  App.  91,  128  Pac.  340:  Reid  v.  ,,.  -d        010    -d^        ',^  fur  n  s 

^^        '  '  134  Pac.  212:  Burnell  (McCreery),  v, 

Hennessy  Co.,  45  Mont.  462,  124  Pac.  ,,      .  „      .-'     i„   koo    -int;  -c       qti' 

^  „  '  Morrison,  46  Colo.  533,  105  Pac.  876. 

273.  '  ' 
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CHAPTER  Vn. 
SUBSTITUTION    OF   PARTIES    AND    PLEADINGS. 

§  58.  Intervention. 

§  61.  Death,  effect  of. 

§  65.  Substitution  of  parties — Matters  of  practice. 

§  66.  Substituting  true  name. 

FORMS  IN  SUBSTITUTION. 

§  77.    Form  9.     Notice  of  motion  on  behalf  of  defendant  for  substitution  of 
plaintiff's  executor. 

§  58.  Intervention. — To  intervene  in  an  action  at  law, 
means  to  interpose  so  as  to  become  a  party  to  it.^  The 
statutes  usually  provide  that  at  any  time  before  the  trial 
any  person  who  has  an  interest  in  the  matter  in  litigation 
may  intervene.^  The  interest  must  be  of  such  direct  and 
immediate  character  that  the  intervener  will  either  gain 
or  lose  by  the  judgment.^  A  petition  in  intervention  must 
show  some  interest  in  the  matter,  either  in  common  with 
the  plaintiff  or  defendant,  or  adverse  to  both.*  The  origi- 
nal parties  to  the  action  may,  in  the  discretion  of  the  court, 
have  the  petition  of  the  intervener  dismissed  on  the  ground 
of  unwarranted  delay.^ 

In  an  action  for  dissolution  of  a  partnership  and  an  ac- 
counting, it  is  the  court's  duty,  of  its  own  motion,  to  bring 


1  In  re  Ghio's  Estate,  157  Cal.  552, 
137  Am.  St.  E«p.  145,  37  L.  R.  A. 
(N.  S.)  549,  108  Pac.  516. 

2  Cal.  Code  Civ.  Proc.  387;  Wash. 
Bal.  Ann.  Codes  &  Stats.  4847; 
Pierce's  Codes,  272;  Ariz.  Civ.  Code 
1901,  §  1278;  Seattle  &  N.  Ry.  Co.  v. 
Bowman,  53  Wash.  416,  102  Pac.  27. 

3  Elliott  V.  Superior  Court,  168  Cal. 
727,  145  Pac.  101;  Stebbens  v.  Long- 


hoffer,  44  Okl.  84,  143  Pac.  671; 
Houston  etc.  Inv.  Co.  v.  Heehler,  44 
Utah,  64,  158  Pac.  1159;  Union  Trust 
etc.  Bank  v.  Idaho  etc.  Ref.  Co.,  24 
Idaho,  735,  135  Pac.  822;  Barnes  v. 
Shattuck,  13  Ariz.  338,  114  Pac.  P52. 

4  Nisbet   V.   Siegel   L.   Stock   Co., 
21  Colo.  App.  494,  123  Pac.  110. 

5  Schnebly    v.    Rehmke,    78    Wash. 
565,  139  Pac.  596. 
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in  a  third  partner.®  The  bringing  in  of  such  third  party- 
does  not  amount  to  an  amendment  of  the  pleading  requir- 
ing the  service  of  the  amended  complaint  upon  the  original 
parties.'^ 

§  61.  Death,  effect  of. — ^A  general  administrator  is  en- 
titled to  be  substituted  as  plaintiff  in  an  action  which  the 
special  administrator  was  authorized  to  commence.^  An 
administrator  or  executor  is  a  special  representative  enti- 
tled to  be  substituted  for  a  deceased  party,  but  those  who 
take  as  legatees  or  as  sole  residuary  legatees  are  not.^  In 
an  action  for  wrongful  death,  the  administrator  of  a  de- 
ceased party  may  be  substituted  as  plaintiff  in  lieu  of  the 
widow.^*'  "Where  husband  and  wife  together  bring  action 
for  false  imprisonment  of  the  wife,  the  administrator  of 
the  husband's  estate  is  properly  substituted  as  a  party 
upon  his  death.^^ 

§  65.    Substitution  of   parties  —  Matters  of   practice. — 

Where  there  is  no  joint  interest  or  privity  of  interest,  a 
different  defendant  cannot  be  substituted  for  the  defendant 
originally  sued,  whether  the  defendants  are  individuals  or 
corporations.^^  Third  persons  claiming  under  an  assign- 
ment of  an  injunction  bond  cannot  be  substituted  as  par- 
ties plaintiff,  but  must  be  made  parties  by  a  petition  in 
intervention.^^  In  a  suit  to  restrain  the  execution  of  a 
judgment  on  the  ground  that  the  land  levied  on  was  a 
homestead,  plaintiff  may  amend  the  complaint  to  substi- 

6  Costello  V,  Gleeson,  15  Ariz.  280,  lo  Sargent  v.  Union  Fuel  Co.,  37 
138  Pac.  544.                                                  Utah,  392,  108  Pac.  928. 

7  Fairview  Inv.  Co.  v.  Lamberson,  n  r<«  o       i        inr  ^-i  i    mo 
„                        „                               '11  Gomez  v.  Scanlan,  155  Cal.  528, 

25  I?1aho,  72,  136  Pac.  606.  jq2  Pac   12 

8  Euiz   V.    Santa  Barbara  Gas   etc. 

Co.,  164  Cal.  188,  128  Pac.  330;  Cal.  ^^  Altpeter    v.    Postal    Tel.    Cable 

Code  Civ.  Proc.  1416.  Co.,  26  Cal.  App.  705,  148  Pac.  241. 

9  Murphy    v.    Tillson,    64   Or.   558,  13  Winchester  v.  Walker,  59  Colo. 
130  Pac.  637.  17,  147  Pac.  343. 
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tute  his  wife's  name.^^  In  an  action  by  a  pledgor  to  reach 
pledged  securities,  such  pledgor  may  assign  his  interest  to 
a  third  party,  who  may  be  substituted  in  the  action,  but 
the  action  may  be  continued  in  the  name  of  the  original 
party.^^  A  party  who  was  not  originally  made  a  defend- 
ant in  an  action,  and  who  is  subsequently  brought  in  may 
deny  the  judgment  or  set  up  any  defense  that  has  arisen 
since,  or  may  deny  any  liability  upon  the  original  claim. ^® 

§  66.  Substituting  true  name. — A  party  having  brought 
an  action  under  a  fictitious  name  may,  at  any  time  before 
the  trial,  substitute  his  true  name,^^  or  an  amendment 
may  be  made  so  that  the  recovery  sought  by  the  parent 
will  cover  all  the  rights  and  claims  of  her  infant  child.^^ 
Words  not  applying  to  the  proper  name  of  the  corpora- 
tion may  be  stricken  out  by  amendment,  so  that  the  true 
name  of  the  corporation  will  appear  as  the  name  of  the 
party  to  the  action.^^ 

FORMS  IN  SUBSTITUTION. 

§  77.  Notice  of  motion  on  behalf  of  defendant  for  sub- 
stitution of  plaintiff's  executor. 

Form  No.  9. 
[Title.] 
[Address.] 

Please  take  notice  that  on  the  affidavit,  a  copy  of  which 
is  herewith  served,  and  the  papers  on  file  in  this  cause,  the 
undersigned  will  move  the  court,  at  the  courtroom  thereof, 

14  Eader  v.  Gvozdanovic,  35  Okl.  "  Miller  v.  Superior  Court,  26  Cal. 
421    130  Pac.  159.                                          -^PP-  '*-^'  -^^^  ^^^-  ^^'   Henderson   v. 

Superior  Court,  26  Cal.  App.  437,  147 

15  Merced    Bank    v.    Price,    9    Cal.       p        nia 

App.  177,  98  Pac.  383;  Cal.  Code  Civ.  ^,  ^^^^  ^^  ^^.^^  ^.^^  pj^^„^  C„_^ 

Proc.  385,  473.  2g  i^^ho,  290,  142  Pac.  1073. 

16  Utah  Laws,  sec.  204,  Amendment  19  Eeclamation  District  v.  Diepen- 
1915,  p.  121.  brock,  168  Cal.  577,  143  Pac.  763. 
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at on  the day  of ,  19 — ,  at  the  hour  of 


in  the  afternoon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  directing  the  above-entitled  action  to 
be  continued  by  P.  Q.  as  executor  of  the  last  will  and  testa- 
ment of,  [or  administrator  of  the  estate  of]  C.  D.,  plain- 
tiff above  named,  deceased,  in  place  of  said  deceased 
plaintiff. 

Said  motion  will  be  made  upon  the  ground  that  since 
the  commencement  of  said  action  the  said  C.  D.,  plaintiff 
therein,  has  died,  and  that  the  said  P.  Q.  is  his  repre- 
sentative. 
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CHAPTER  Vm. 
GENERAL  EXILES  OF  PLEADING. 

§  83.     Pleadings  defined. 

§  85.     Construction  of  pleadings. 

§83.  Pleadings  defined.— The  technicalities  of  plead- 
ing at  common  law  have  been  dispensed  with  by  the  code.^ 
The  pleadings  generally  provided  for  by  the  codes  are 
the  complaint,  declaration  or  petition,  demurrer  to  the 
same,  the  answer  and  the  demurrer  to  the  answer.^  Plead- 
ings are  the  judicial  means  of  investing  the  court  with 
jurisdiction  of  the  subject  matter,  and  the  court  can  judi- 
cially consider  only  what  is  presented  thereby.^  The  prin- 
cipal purpose  of  a  pleading  is  to  frame  and  present  the 
issues  to  be  tried.*  In  equity,  as  at  law,  the  office  of  the 
pleadings  is  to  inform  the  defendant  as  to  plaintiff's  cause 
of  suit  or  defendant's  grounds  for  defense.^ 

§  85.  Construction  of  pleadings. — Construction  of  an 
ambiguous  pleading  will  be  resolved  against  the  pleader,® 
but  this  general  rule  is  governed  by  the  code  section  to  the 
effect  that  the  allegations  must  be  liberally  construed  with 
a  view  to  substantial  justice  between  the  parties.'^  It  is 
presumed  that  a  pleading  sets  forth  the  pleader's  case  in 

1  Bates  V.  Capital  State  Bank,  18  166  Cal.  33,  134  Pac.  993 ;  Du  Bois  v. 
Idaho,  429,  110  Pac.  277.  Padgham,  18  Cal.  App.  298,  123  Pac. 

2  Nobaeh  V.  Scott,  20  Idaho,  558,  207;  Atwood  v.  Rose,  32  Okl.  355,  122 
119  Pac.  295.  ^^^-  ^~^'>  Libby  v.  Olcott,  66  Or.  124, 

o  T  Tn  ^o   TT4.  u     ooo    T  Oft        134  Pac.  1186:   Morton  v.  Wessinsjer, 

3  In  re   Evans,   42  Utah,   282,   130  '        ,,     ^       ^  ^ 
„       „,^                '                   '                          K.  Co.,  58  Or.  387,  114  Pac.  949. 

Port        V"l  Y  '  ' 

7  Cal.  Code  of  Civ.  Proc.  452 ;  Pav- 

4  Tate  V.   Rose,   35   Utah,    229,   99       ,„   .  ,         -r.^    ^T„k    oo  n^i     ^         -nr. 

'  '         '  lovich  V.  Pavolich,  22  Cal.  App.  oOO, 

Pac.   1003;    Tate  v.   Shaw,  35  Utah,  ^3^  ^^^    3^3.    j^^.Cormick  v.  Smith, 

240,  99  Pac.  1007.  23  Idaho,  487,  130  Pae.  999;  Nobaeh 

5  Ball  V.  Danton  64  Or.  184,  129  v.  Scott,  20  Idaho,  558,  119  Pac.  295; 
Pac.  1032.  Hancock   v.   Luke,   46   Utah,   26,   148 

6  Easier  v.  Sacramento  etc.  K.  Co.,  Pac.  452. 
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the  most  favorable  light.*  Where  there  are  both  general 
and  specific  allegations  made  concerning  the  same  matter, 
the  specific  allegations  will  govern  the  general  allegations.^ 
Where  a  case  is  tried  in  the  lower  court  upon  the  theory 
that  the  complaint  stated  a  cause  of  action,  it  will  be  lib- 
erally construed  upon  appeal.^"  A  complaint  which  is  not 
demurred  to  is  entitled  to  all  presumptions  in  its  favor  that 
arise  thereafter.^^ 

A  party  is  bound  by  the  allegations  of  his  pleading,  and 
a  finding  contrary  to  the  fact  admitted  by  the  pleadings 
must  be  disregarded.^^  An  allegation  that  a  leasehold  in- 
terest continued  to  a  certain  date  raises  the  implication 
that  it  ceased  upon  such  date.^^  A  general  denial  of  own- 
ership in  an  action  to  foreclose  a  mechanic's  lien  will  pre- 
clude the  defendant  from  proving  any  title  to  the  land,^* 
and  where  plaintiff  in  reply  denies  the  allegations  of  the 
answer,  he  cannot  claim  that  the  answer  sufiiciently  alleges 
an  express  trust.^^  Plaintiff  is  not  estopped  from  relying 
on  defendant's  admissions,  notwithstanding  his  offer  of 
evidence  to  prove  the  admitted  facts.^^  Whatever  is  neces- 
sarily to  be  implied  or  reasonably  to  be  inferred  from  an 
allegation  is  to  be  taken  as  distinctly  averred.^^* 

8  Morrison  v.  Land,  169  Cal.  580,  147  Pac.  718;  Hibernia  Say.  etc.  Soc. 
147  Pac.  259.  v.  Dickinson,  167   Cal.   616,  140  Pac. 

9  Gynther  v.  Brown,  etc.,  67  Or.  310,  265;  Western  Implement  Co.  v.  Blod- 
134  Pac.  13;  Brooks  v.  Northern  Pac.  gett,  24  Cal.  App.  19,  140  Pac.  38; 
58  Or.  80,  113  Pac.  7.  Grants  Pass  Hardware  Co.  v.  Calvert, 

10  Arrowsmith  v.  Nelson,  73  Wash.       71  Or.  103,  142  Pac.  569. 

658,    132   Pac.    743;    Barber   Asphalt  13  Meagher  v.  Eilers  Music  House, 

Pav.   Co.   V.   Bancroft,   167    Cal.    185,  77  Or.  70,  150  Pac.  266. 

138   Pac.   742;    State   Bank   of   Com-  .^  jj^^j  ^_  j^^^^^^  32  ^^   9^^  ^g^  ^22 

merce  v.  Western  Union  Tel.  Co.,  19  p        ^qq 

Pac    156 

11  Davis  V.  Mitchell,  72  Or.  165,  J'  ^^^°*^«  ^-  ^^*«'  ^^  ^°^t.  234, 
142  Pac.  788;   Minnetonka  Oil  Co.  v.  ^^^  ^^^-  ^^^ 

Cleveland  etc.  Brick  Co.    (Okl.),  150  ^^  Burr  v.  Maclay  etc.  Water  Co., 

Pac.  712;   Smith  v.  National  Surety  160  Cal.  268,  116  Pac.  715. 

Co.,  77  Or.  17,  149  Pac.  1040.  lea  Buhler  v.  Loftus  (Mont.),  165 

12  Crane  v.  Frauklin,  16  Ariz.  501,  Pac.   601. 
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CHAPTER  IX. 
FORMS  OF  ACTIONS. 

§  87.     Form  of  actions  abolished. 

§  87a.  Commencement  of  actions. 

§  89.     Allegations  of  facts  by  direct  averment. 

§  90.     Certainty  and  clearness  of  allegations. 

§  91.     Allegations  of  facts  in  ordinary  and  concise  language. 

§  87.  Form  of  actions  abolished. — While  the  codes  have 
abolished  the  common-law  forms  of  actions,  the  substance 
of  the  common-law  actions  remains  and  the  principles  un- 
derlying them  have  not  been  changed.^  The  character  of 
an  action  is  determined  by  the  allegations  of  the  complaint,^ 
taken  in  connection  with  the  reply.^*  Thus  the  nature  of 
an  action  as  to  whether  it  is  one  at  law  or  in  equity  is  to 
be  determined  by  the  substance  of  the  issues  made.^  An 
action  to  recover  payments  upon  a  contract,  with  a  prayer 
for  an  accounting  and  cancellation  of  the  contract,  is  an 
action  at  law  rather  than  a  suit  in  equity.^  If  all  the  par- 
ties who  claim  ownership  of  personal  property  are  before 
the  court,  an  action  for  conversion  may  be  treated  as  one 
for  specific  performance.^  The  code  provision  that  there 
shall  be  but  one  form  of  a  civil  action  makes  that  form 
applicable  to  chancery  proceedings.*^ 

1  Watkins  v.  Record  etc.  Co.,  76  Or.  3  Faben  v.  Muir,  77  Wash.  460, 137 
421,  149  Pac.  478;  Maronen  v.  Ana-       Pac.  1042. 

conda  etc.  Min.  Co.,  48  Mont.  249, 136  ,  ^^^^^  ^_  ^^^^^^  g3  ^^^  g^g^  ^^^ 

Pac.  968;  Montesano  t.  Carr,  80  Wash.  ^^^    ^^g.   ^^.^^  ^^  ^^^^^^^  ^^  ^^^^_ 

384,  141  Pac.   894;   Bates  v.   Capital  ^^^    ^^^  p^^    ^^^ 

State  Bank,  21  Idaho,  141,  121  Pac.  "' 

5g2_  5  Grimes    v.    Bamdollar,    58    Colo. 

2  Hotchkin  v.  McNaught  etc.  Imp.       ^21,  148  Pac.  256. 

Co.,  67  Wash.  206,  121  Pac.  455.  6  State  v.  State  Bank,  37  Nev.  55, 

2a  Hudson  V.  Moon,  42  Utah,  377,       139  Pac.  505,  142  Pac.  627. 
130  Pac.  774. 
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An  action  for  money  had  and  received  is  an  action  ex 
contractu,  even  thougli  the  allegations  are  that  the  money 
was  obtained  by  fraud/  An  abstractor's  liability  is  upon 
his  contract  for  damages  resulting  from  negligence  in  pre- 
paring an  abstract  of  title.*  One  who  is  injured  because 
of  a  neglected  duty  imposed  by  law,  where  a  contractual 
relation  exists,  may  either  sue  on  the  contract  or  for  the 
tort.^  The  wrong  of  a  conversion  may  be  waived  and 
the  action  be  based  upon  the  implied  promise  to  pay  for 
the  converted  property.^" 

§  87a.  Commencement  of  actions. — The  usual  rule  is 
that  an  action  is  commenced  by  filing  a  petition,  declara- 
tion or  complaint,  however  it  may  be  designated,  and  in 
an  action  to  recover  personal  property,  the  filing  of  the 
aflidavit  and  undertaking  and  the  written  directions  to  the 
officer  are  not  necessary  for  the  commencement  of  the 
action."  Where  the  code  provision  is  that  civil  actions 
shall  be  commenced  by  service  of  summons  or  by  the  filing 
of  a  complaint,  the  action  is  not  considered  commenced 
until  the  complaint  is  filed  ;^^  and  the  action  may  be  con- 
sidered commenced  upon  the  filing  of  the  complaint  even 
though  the  summons  has  not  been  issued. ^^ 

Where  a  supplementary  pleading  is  filed  after  the  proper 
time  for  bringing  an  original  action  has  arrived  and  the 
case  is  tried  on  the  same,  any  objection  that  the  action  was 
prematurely  brought  becomes  immaterial.^^    An  action  is 

7  Selkregg  v.  Thomas,  27  Colo.  App.  Idaho,  141,  121  Pac.  561;  Idaho  Eev. 
259,  149  Pac.  273.  Codes,  4138. 

8  Douglas  V.  Title  Trust  Co.,  80  12  Blinn  v.  Grindle,  71  Wash.  120, 
Wash.  71,  141  Pac.  177.  127    Pac.    840;    Wash.    Rem.    &    Bal. 

9  Chicago,   R.   I.   &   P.   Ry.   Co.   v.  Codes,  167. 

Harrington,  44  Okl.  41,  143  Pac.  325.  13  Kelsay  v.  Taylor,  56  Or,  13,  107 

10  Haynie   v.   Sites,   56    Colo.    115,  Pac.  609;  Or.  B.  &  C.  Comp.,  §  51. 
138  Pac.  42;  Sevier  v.  Mitchell,  72  Or.  14  Bethany  Hospital  v.  Philippi,  82 
483,  142  Pac.  780.  Kan.  64,  30  L.  R.  A.  (N.  S.)  194,  107 

11  Bates  V.  Capital  State  Bank,  21  Pac.  530. 
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prematurely  commenced  if  the  debt  to  the  plaintiff  is  not 
yet  diie.^^  A  tax  deed,  the  rights  under  which  were  not 
conveyed  to  defendant  until  almost  a  year  after  the  action 
was  commenced  against  him,  is  of  no  benefit  to  defendant 
in  the  action,^^  but  the  state  of  facts  at  the  time  of  judg- 
ment and  not  at  the  time  of  the  beginning  of  the  suits  as 
a  rule  furnishes  the  proper  basis  for  the  decision  of  the 
trial  court,^'^ 

An  action  is  pending  at  common  law  so  long  as  a  judg- 
ment remains  unsatisfied.-^® 

§  89.  Allegations  of  facts  by  direct  averment. — Allega- 
tions by  way  of  recital  are  not  direct,  and  are  defective.^^ 
An  allegation  that  by  reason  of  carelessness  and  the  unsafe 
condition  of  a  track  a  rail  broke  is  a  recital  and  not  a 
direct  allegation  of  the  condition  of  the  track.^°  Allega- 
tions which  are  made  by  way  of  recital  may  be  considered 
as  surplusage,  and  an  allegation  that  "the  plaintiff  who 
was  a  widow,  suffered  damages  as  administratrix"  is 
surplusage.^^ 

§  90.  Certainty  and  clearness  of  allegations. — Terseness 
of  expression  in  pleading  cannot  always  be  required.^^  In 
personal  actions  the  pleading  must  allege  the  day,  month 
and  year  in  which  each  traversable  fact  occurred.^'    The 

15  Craib  v.  Peterson,  77  Wash.  357,  is  Sweetser  v.  Fox,  43  Utah,  40, 
137  Pae.  481;  Keeler  v.  Parks,  72  Ann.  Cas.  1916C,  620,  47  L.  R.  A. 
Wash.  255,  130  Pac.  Ill;    San  Jose        (N.  S.)  145,  134  Pac.  59-9. 

Safe  Deposit  Bank  v.   Bank   of   Ma-  19  Roeky  Mt.  Fuel  Co.  v.  Kovaics, 

dera,  156  Cal.  38,  103  Pac.  225;  Com-  26  Colo,  App.  554,  144  Pac.  863. 

pressed   Air   Machinery  Co.   v.   West  20  Graham  v.  Corvallis  etc.  R.  Co., 

San  Pablo  L.  &  W.  Co.,  9  Cal,  App.  71  Or.  477,  142  Pac.  774. 

361,  99  Pac.  531.  21  Barr  v.  Southern  California  Edi- 

16  Empire  Ranch  &  Cattle  Co.  ▼.  son  Co.,  24  Cal.  App.  22,  140  Pae.  47. 
McPherin,  26  Colo.  App.  225,  142  Pac.  22  Titus  v.  Anaconda  Copper  Min. 
419.  Co.,  47  Mont.  583,  133  Pac.  677. 

17  Territory  v.  Eastern  Ry.,  15  2.-!  Ames  v.  Nostrum,  53  Colo.  246, 
N.  M.  591,  110  Pac.  852.  125  Pac.  120. 
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allegations  should  be  sufficiently  clear  and  certain  to  enable 
the  court  to  know  not  only  the  wrongs  complained  of,  but 
also  the  correct  measure  of  redress.^*  The  opposite  party 
is  entitled  to  notice  as  to  what  the  proof  will  be  directed 
to,  and  the  pleadings  must  contain  such  notice.^^  An  alle- 
gation in  general  terms  which  is  readily  understood  by 
defendant  and  not  so  general  as  to  be  misleading  is  not 
objectionable  for  indefiniteness.^®  Because  a  complaint  in 
a  single  count  charges  several  acts  of  negligence,  it  is  not 
uncertain  where  the  several  acts  are  clearly  specified.^'' 
Allegations  are  not  inconsistent  unless  they  are  such  that  if 
the  allegations  supporting  one  theory  are  true,  those  sup- 
porting the  other  must  be  false.^^ 

§  91.  Allegations  of  facts  in  ordina.ry  and  concise  lan- 
guage.— ^Under  the  provisions  of  the  codes  a  complaint 
must  contain  a  statement  of  facts  constituting  the  cause 
of  action  in  ordinary  and  concise  language  and  a  demand 
for  the  relief  claimed,-^  and  the  complaint  is  to  be  judged 
by  the  facts  pleaded  and  not  by  any  technical  rule  under 
the  common  law.^*^ 

24  Midland     Valley     E.     Co.     v.  28  Chenoweth  v.  Great  Northern  Ey. 
Featlierstone,  32  Okl.  837,  123  Pac.  Co.,  50  Mont.  481,  148  Pac.  330. 
1123.  29  Bates  v.  Capital  State  Bank,  18 

25  McKinney  v.  Carson,  35  Utah,  Idaho,  429,  110  Pac.  277;  21  Idaho, 
180,  99  Pac.  660.  141,  121  Pac.  561;  Idaho  Eev.  Codes, 

26  Fox  V.  Denver  City  etc.  Co.,  57  4168;  divorce  complaint,  Cal.  Code 
Colo.  511,  145  Pac.   278;   Thomas  v.  Civ.  Proc.  426a. 

Blythe,  44  Utah,  1,  137  Pac.  396.  30  Fransioli  v.  Thompson,  55  Wash. 

27  Camozzi    v.    Colusa    Sandstone       259,  104  Pac.  278. 
Co.,  26  Cal.  App.  74,  147  Pac.  107, 

112. 
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CHAPTER  X. 
ALLEGATIONS. 

§  94.  Allegations  of  facts. 

§  95.  Legal  conclusions  not  to  be  alleged. 

§  97.  Examples  of  conclusions  of  law. 

§  98.  What  facts  should  be  alleged — Essential  facts. 

§  94.  Allegations  of  facts. — The  complaint  must  state 
facts  sufficient  to  constitute  a  cause  of  action.^  It  must  be 
a  present  cause  of  action  and  show  that  plaintiff  is  entitled 
to  relief  as  of  the  time  the  complaint  is  filed.^  And  if 
plaintiff  is  entitled  to  relief  under  the  facts  alleged,  con- 
sidered from  any  viewpoint,  the  complaint  will  be  sus- 
tained.^ The  pleading  need  not  state  facts  to  bring  the  case 
under  any  particular  fonn  of  action,  but  is  sufficient  if  it 
clearly  states  facts  from  which  the  court  may  see  that 
plaintiff  is  entitled  to  relief,*  and  it  is  immaterial  that  the 
cause  of  action  is  different  from  that  intended  to  be  set  up 
by  the  pleader.^ 

§  95.  Legal  conclusions  not  to  be  alleged. — In  an  action 
to  impeach  a  judgment,  the  pleading  must  set  forth  the  par- 
ticular defects  showing  the  want  of  jurisdiction  instead  of 
alleging  conclusions  of  law.*^  A  denial  of  conclusions  of 
law  is  not  necessary,  as  they  raise  no  material  issue,'^  unless 
supported  by  an  averment  of  facts  from  which  the  conclu- 

1  Niemi  v.  Stanley  Smith  Lumber  ''  ^[ee  v.  Satterfield,  46  Okl.  660, 
Co.,   77  Or.   221,   147   Pac.   532,   149       149  Pac.  243. 

Pac    1033  ^  Crandall  Realty  etc.  v.  Tanquary^ 

23  Colo.  App.  564,  130  Pac.  1084. 

2  Melvin  V.  Melvin,  8  Cal.  App.  684,  ^  j^^j  ^^^^^  ^_  Camarillo,  154  Cal. 
97  Pac.  696.                                                    g^^^  gg  p^^    ^Q^g 

3  Hicks  T.  Rupp,  49  Mont.  40,  140  7  Sprague  v.  Hart,  11  Cal.  App. 
Pac.  97.                                                           782,  106  Pac.  590. 
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sions  are  drawn.s  A  complaint  is  not  aided  by  a  statement 
of  the  mere  legal  conclusion  that  defendants  are  acting  con- 
trary to  law.^  If  the  complaint  alleges  facts  implying  that 
defendant  has  failed  to  provide  a  reasonably  safe  place 
to  work,  the  legal  conclusion  need  not  be  alleged,^"  but  such 
a  conclusion  of  law  is  not  objectionable.'' 

The  following  allegations  have  been  held  to  be  averments 
of  facts  and  not  conclusions  of  law:  That  the  effect  of  a 
transfer  was  to  enable  defendant  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditors  of  the  same 
class  ;'^  that  certain  fixtures  are  part  of  certain  realty  and 
constitute  permanent  fixtures  thereto  and  are  necessary  for 
the  conduct  of  the  business  carried  on  in  said  premises  ;^^ 
that  land  has  been  a  public  highway  for  many  years  ;'^*^ 
that  parties  entered  into  a  parol  contract  of  copartnership; 
that  a  lease  was  for  the  purpose  of  securing  a  water  supply 
and  that  the  leasing  and  issuing  of  warrants  were  with- 
out the  sanction  and  authority  of  the  voters  of  the  town. 

General  allegations  which  alone  are  of  no  value  because 
conclusions  of  law,  when  supported  by  specific  allegations 
of  the  acts  done  are  beneficial  in  disclosing  the  intention  ot 
the  pleader,'^  but  the  omission  of  such  general  statements  is 
not  en-or,  as,  for  instance,  it  is  not  necessary  to  charge 
fraud  directly  where  such  conduct  of  the  party  is  stated  as 

8  International  Harvester  Co.  v.  «  Anderson  v.  Englehart,  18  Wyo. 
Cameron,  25  Okl.  256,  105  Pac.  189.  409,  108  Pac.  977. 

9  Comstoek  v.  Larimer  etc.  Co.,  58  i4  Leverone  v.  Weakley,  155  Cal. 
Colo.  186,  145  Pac.  700.  395,  101  Pac.  304. 

10  Earnett  v.  United  Kansas  etc.  jg  poudell  v.  Shoo,  20  Cal.  App. 
Co.,  91  Kan.  719,  139  Pac.  484;  Nel-       ^24,  129  Pac.  478. 

son  V.  Northern  Pac.  R.  Co.,  50  Mont.  ^^  ^^^^^   ^^   ^^^^   ^^   Newport,    70 

516,  148  Pac.  388.  ^^^^    .^SQ,  126  Pac.  637. 

11  Knox  V.  Kearney.  37  Nev  393  ^^  ^^^^.^^  ^  ^^^^.^^^^^  ^^  ^^  ^„g_ 
142  Pac.  526;  Maple  v.  State,  43  Okl.       ^^^  ^^^    ^^^_   ^^^^^  ^    ^^^.^^^^^  ^, 

277,  142  Pac.  1182.  ^_   206,   124   Pac.   798;    Gauss   v. 

12  Utah    Assn.    of    Credit    Men    v.        ^-  ,.  '        .   q.    105  pae   910 
Boyle   Furniture   Co.,   43   Utah,   523,       Trump,  48  Mont.  92,  lo5  Pac. 

136  Pac.  572. 
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to  show  fraudulent  conduct  and  resulting  injury/^  and  it 
is  not  necessary  to  allege  damages  where  facts  are  alleged 
from  which  a  damage  must  necessarily  be  inferred,  espe- 
cially where  the  prayer  asks  for  damages.^^  A  direct  alle- 
gation of  the  dedication  of  a  road  need  not  be  made  where 
the  facts  are  alleged  showing  such  conduct  by  the  owner 
and  acceptance  and  user  by  the  public.^*'  There  need  be  no 
direct  allegation  of  a  fact  which  otherwise  sufficiently 
appears  or  of  a  fact  necessarily  implied  from  other  aver- 
ments.^^ 

§  97.  Examples  of  conclusions  of  law.  —  Allegations 
which  have  been  held  to  be  mere  conclusions  of  law  are 
as  follows:  A  general  allegation  of  indebtedness;^^  that 
a  certificate  of  purchase  in  due  form  was  issued  ;^^  that 
the  amounts  due  upon  bonds  sued  upon  are  properly  charge- 
able against  the  state  ;^^  that  the  court  did  not  have  juris- 
diction;^^ that  defendants'  acts  were  unlawful  and  unau- 
thorized;^^ that  a  constable  was  acting  as  such  in  the  line 
of  his  duty  and  by  authority  of  his  office;-^  that  an  ordi- 
nance is  unreasonable;^^  that  no  notice  was  issued  or  posted 
as  provided  by  law;^^  that  defendant  agreed  to  accept  a 
certain  title  as  shown  by  the  abstract  when  the  pleadings 

18  Way  V.  Bronston,  91  Kan.  446,  25  Del  Campo  v.  Camarillo,  154  Cal. 
138  Pac.  601.  647,  98  Pac.  1049. 

19  Barr  v.  Southern  California  Edi-  ,6  McLean  v.  Farmers'  etc.  Co.,  44 
son  Co.,  24  Cal.  App.  22,  140  Pac.  47.  ^^^^            gg  p^^    ^g 

20  Kansas   City  v.  Burke,   93   Kan. 
236,  144  Pac.  193. 

21  Revel  V.  Pruitt,  42  Okl.  696,  142 
Pac.  1019. 

22  Fox  V.  Monahan,  8  Cal.  App.  ^8  Kipp  v.  Davis-Daly  Copper  Co., 
707    97  Pac.  765.  ^1  Mont.  509,  21  Ann.  Cas.  1372,  36 

23  Moran  v.  Bonynge,  157  Cal.  295,  L.  E.  A.  (N.  S.)  666,  110  Pac.  237. 
107  Pac.  312.  29  State  v.   Malheur  County  Court, 

24  Union  Trust  Co.  v.  State,  154  54  Or.  255,  101  Pac.  907,  103  Pac. 
Cal.  716,  24  L.  R.  A.  (N.  S.)  1111,  99  446;  Smith  v.  Board  of  Commrs.,  26 
Pac.  183.  Okl.  819,  110  Pac.  669. 


27  People  V.  Pacific  Surety  Co.,  50 
Colo.  273,  Ann.  Cas.  1912C,  577,  109 
Pac.  961. 
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show  the  exact  agreement  between  the  parties  ;'**  that  a  judg- 
ment has  been  satisfied  in  full  and  that  defendant  is  not 
indebted  to  plaintiff;^^  that  it  was  an  employer's  duty  to 
construct  an  elevator  in  a  particular  manner  ;^^  that  defend- 
ant was  negligent  in  failing  to  properly  operate  an  ele- 
vator ;^^  that  defendant  voluntarily  gave  a  bond;^^  that  an 
act  was  willful  and  wanton  ;^^  that  a  contract  was  procured 
through  fraud  and  that  defendant  acted  fraudulently;^*' 
that  a  city  acted  in  violation  of  law  and  that  the  legis- 
lature cannot  authorize  certain  acts  f^  that  defendant  failed 
to  deliver  barley  in  accordance  with  a  certain  contract, 
without  showing  wherein  the  delivery  failed;^®  that  one  of 
two  sureties  is  primarily  liable  ;^^  that  interest  which  the 
plaintiff  is  seeking  to  collect  is  usurious;^"  that  certain 
services  were  chargeable  for  family  expenses  ;^^  that  a  claim 
grew  out  of  the  same  transaction  described  in  the  com- 
plaint;*^ that  a  corporation  had  dissolved  as  allowed  by 
statute  without  alleging  the  necessary  steps  ;*^  that  plain- 
tiff had  no  adequate  remedy  at  law;**  that  a  tender  was 
wrongfully  refused  ;*^  that  an  officer  of  a  corporation  fraud- 
ulently took  a  mortgage  on  its  property,  in  the  absence 

30  Lawson    v.    Sprague,    51    Wash.  38  Barnard   etc.  v.  Houser,  68   Or. 
286,  98  Pac.  737.  240,  137  Pac.  227. 

31  Brandt   t.  Meade,   17   Ariz.   34,  ^^  Teinpleton  v.  Cook,  69  Or.  313, 
148  Pac.  297.  138  Pac.  230. 

32  Colen  V.  Gladding,  166  Cal.  354,  '"  ^^'''^^  ^-  ^irkwood,  69  Or.  413, 
136  Pac.  289.  ^^^  ^^^-  ■^^^• 

33  Champa 
147  Pac.  954 

45 


41  Chamberlain  v.  Townsend,  72  Or. 
33^Champagne  v.  Hamburger  (Cal.),       307,  142  Pac.  782,  143  Pac.  924. 

42  Chamberlain  v.  Townsend,  72  Or. 
34  Miles  V.  Bailey  (Cal.),  149  Pac.       207,  142  Pac.  782,  143  Pac.  924. 


43  Klamath  Lumber  Co.  v.  Bamber, 

35  Catlett  T.  Colorado  &  S.  Ey.  Co.,  74  Or.  287,   142  Pac.  359,   145  Pac. 
56  Colo.  463,  139  Pac.  14.  650. 

36  Martinez   v.   Martinez,   57    Colo.  44  Barber  Asphalt  Pav.  Co.  v.  Ham- 
292,  141  Pac.  469;   Wilson  v.  Baker,  ilton,  80  Wash.  51,  141  Pac.  199. 

25  Idaho,  378,  137  Pac.  896.  45  Simpson    Logging    Co.    v.    Che- 

37  Hochfeld  v.  Portland,  72  Or.  190,  halis  County,  80  Wash.  245,  141  Pae. 
142  Pae.  824.  344. 
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of  the  allegations  of  the  facts  ;^^  a  general  charge  of  mal- 
administration or  mismanagement  unsupported  by  facts;*'' 
that  a  debt  is  due  and  owing  ;*^  that  plaintiff  used  the 
streets  under  a  federal  franchise  and  not  under  a  state 
franchise  ;*'^  that  defendant  fraudulently  concealed  from 
plaintiff  the  facts  ;^°  that  defendant  was  guilty  of  fraud  and 
willful  deceit  ;^^  that  no  notice  of  final  redemption  was  pub- 
lished as  required  by  law;^^  that  a  contract  was  intended 
to  be  a  chattel  mortgage  ;^^  that  election  notices  were  not 
given  in  the  manner  provided  by  law;^*  that  plaintiff  had 
not  complied  with  the  laws  of  the  state  permitting  a  cor- 
poration to  do  business  therein  ;^^  that  a  party  would  not 
have  executed  an  agreement  except  for  a  mutual  mistake ;^^ 
that  the  procedure  to  authorize  a  tax  was  unlawful  ;^^  that 
a  city  and  its  officers  were  acting  without  authority  of 
law;^^  that  a  cause  of  action  is  barred  by  a  foreign  statute 
of  limitations;^®  and  that  a  consideration  was  full  and 
adequate.^'* 

§  98.    What  facts  should  be  alleged — Essential  facts. — It 

is  not  good  practice  to  plead  evidence,  and  such  portions 
of  the  pleadings  may  be  stricken  out  on  motion.^^    A  com- 

46  North    Coast    Dry    Kiln    Co.    v.  54  Splonskofsky   v.    Minto,    62    Or. 
Montecoma   Inv.   Co.,   82    Wash.   247,        560,  126  Pac.  15. 

144  Pac.  58.  55  Shipman  v.  Portland  Const.  Co., 

47  Curtiss  V.  Dean,  etc.,   S5  Wash.        54  Qr.  1,  128  Pac.  989. 

435,  148  Pac.  581.  56  Hughey  v.  Smith,  65  Or.  323,  133 

48  Arizona  etc.  Co.  v.  Globe  Hard-       p       po 

ware  Co.,  14  Ariz.  397,  129  Pac.  1104.  ,'       \.  „  ,     ^„   ^      ,„. 

Aa  -c    \  ^   m  ^    n  r        A        1  ^^  Purdin  V.  Hancock,  67  Or.   164, 

49  Postal  Tel.  Co.  v.  Los  Angeles,  _ 

164  Cal.  156,  128  Pac.  19.  ^"^  ^^'-  ^^^• 

50  Bacon  v.  Soule,  19  Cal.  App.  428,  ^^  Martin  v.  Olympia,  69  Wash.  28, 
126  Pac.  384.  124  Pac.  214. 

51  Kilpatrick  v.  Miller  (Colo.),  135  59  United  States  Fidelity  &  G.  Co. 
Pac.  780.  V.  Parker,  20  Wyo.  29,  121  Pac.  531. 

52  Wolfe   V.   Wolfe,    88    Kan.    205,  60  in    re   Wickersham    Estate,    153 
128  Pac.  374.  Cal.  603,  96  Pac.  311. 

5.-?  T^Tr-Daniel  v.  Chiaramonte,  61  Or.  61  Oahill  v.  Pine  Creek  Oil  Co.,  40 

403,  11:2  Pac.  33.  Okl.  176,  136  Pac.  1100. 
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§98 


plaint  should  state  the  ultimate  facts  constituting  the  cause 
of  action  rather  than  the  chain  of  evidence  upon  which 
plaintiff  relies.""  A  complaint  merely  stating  the  evidence 
from  which  the  ultimate  facts  are  deduced  is  bad,  as  the 
office  of  the  complaint  is  to  set  out  material  and  issuable 
facts  constituting  a  cause  of  action;  thus  copies  of  the  find- 
ings and  judgment  in  a  prior  action  are  mere  evidence  as 
to  questions  adjudicated  in  such  former  actiou.«=^  An  or- 
dinance which  regulates  the  speed  of  trains  is  evidentiary 
matter,  and  not  required  to  be  pleaded  in  an  action  for 
injuries."^ 

62  Barckall  v.  Simons  (Cal.  App.),  «'  AUers  v.  Smiley,  11  Cal.  App. 

132  Pac.  846;  Craig  v.  Los  Angeles  343,  104  Pae.  997. 

Tnist  Co.,  154  Cal.  663,  98  Pac.  1063;  64  Lininger  v.   San   Francisco   otc 

Carcallen  t.  Coenr  d'Alene  etc.  Co.,  15  Co.,  18  Cal.  App.  411,  123  Pac.  235. 
Idaho,  444,  98  Pac.  622. 
3 
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CHAPTER  XI. 
FORMAL  PARTS  OF  PLEADING. 

§  102.     Caption. 

§  106.     Mistakes  in  names. 

§  110.     Prayer. 

§  102.  Caption. — The  nature  of  a  suit  is  to  be  determined 
in  the  first  instance  by  the  allegations  of  the  petition  and 
not  from  its  caption.^  Where  the  caption  of  a  complaint 
refers  to  plaintiffs  as  husband  and  wife  and  the  complaint 
itself  refers  to  them  as  ''the  above-named  plaintiffs,"  it 
is  sufficient,  in  the  absence  of  a  demurrer,  to  make  the 
caption  part  of  the  complaint  without  a  direct  allegation 
that  plaintiffs  are  married.^  The  omission  from  a  com- 
plaint in  replevin  of  the  names  of  the  parties  is  not  fatal 
where  they  are  set  out  in  the  title.^  An  error  in  designat- 
ing the  parties  to  a  complaint  as  trustees  instead  of  as 
councilmen  is  immaterial  where  the  complaint  in  its  alle- 
gations shows  their  real  capacity.* 

§  106.  Mistakes  in  names. — Words  not  applying  to  the 
proper  name  of  a  corporation  may  be  stricken  out  by 
amendment,  so  that  the  true  name  of  the  corporation  will 
appear  as  the  name  of  the  party  to  the  action.^ 

§  110.  Prayer. — The  prayer  of  a  complaint  is  merely  a 
statement  of  the  pleader's  opinion  of  what  the  facts  stated 
in  the  complaint  entitle  him  to  receive.®    A  prayer  which 

1  Dodd  etc.  Lumber  Co.  v.  Gyr,  44  4  Oivens  v.  Dudley,  162  Cal.  422, 
Ok].  630,  146  Pac.  16.  122  Pac.  1087. 

2  Morton  v.  Shannon  (Cal.  App.),  5  Eeclamation  District  v.  Diepen- 
147  Pac.  1179.  brock,  168  Cal.  577,  143  Pac.  763. 

3  Scott  V.  Vulcan  Iron  Works,  31  6  Idaho  Irr.  Co.  v.  Dill,  25  Idaho, 
Okl.  334,  122  Pac.  186.  711,  139  Pac  714. 
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goes  beyond  the  complaint  and  does  not  ask  for  the  relief 
to  which  the  pleader  has  shown  himself  by  his  allegations 
to  be  entitled  may  be  ignored^ 

A  prayer  for  relief  is  no  part  of  the  statement  of  the 
cause  of  action,  and  its  omission  is  not  a  fatal  defect  f  the 
amount  of  the  recovery  is  fixed  by  the  allegations  and 
proof.®  While  the  prayer  is  no  part  of  a  petition  and  does 
not  limit  or  measure  the  right  of  recovery,  still  it  may  be 
considered  in  determining  the  relief  actually  sought  by  the 
pleader.^"  A  complaint  may  be  good  as  showing  that 
plaintiff  is  entitled  to  damages,  though  the  allegations  do 
not  support  the  relief  for  which  he  prays." 

7  Hart  V.  Walton,  9  CaJ  App.  502,  10  Eoehester  v.  Wells,  Fargo,  87 
99  Pac.  719.                                                       Kan.  164,  40  L.  E.  A.   (N.  S.)    1095, 

8  Burnham  etc.  Dry  Goods  Co.  T.       123  Pac.  729. 

Hill,  17  N.  M.  347,  128  Pac.  62.  n  Keefe    v.    Keefe,    19    Cal.   App. 

9  United  States  Fidelity  &  G.  Co.  v.       310,  125  Pac.  929. 
Nash,  20  Wyo.  65,  121  Pac.  541,  124 

Pac.  269. 
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CHAPTER  Xn. 
VERIFICATION  OF  PLEADINGS. 

§  156.  Verification  in  actions  on  written  instruments. 

§  157.  Effect  of  verifying  complaint. 

§  158.  Verification  of  the  answer. 

§  163.  SuflSeient  and  defective  verifications. 

§  165.  By  attorney  or  agent. 

§  168.  Verification  on  information  and  belief. 

FOEMS  OF  VEEIFICATIONS. 
§  176.     Form  57.     By  attorney  when  the  party  is  absent  from  the  county. 

§  .156.  Verification  in  actions  on  written  instruments. — 
In  an  action  upon  a  written  contract,  an  unverified  answer 
by  the  defendant  is  practically  a  default.^  A  written  in- 
strument so  alleged  and  not  denied  by  verification  can  be 
admitted  regardless  of  any  objection  made  at  the  time  of 
the  trial  as  to  its  proper  execution.^  The  denial  need  not 
extend  to  the  question  of  authority  of  the  person  executing 
the  instniment  but  merely  to  its  actual  execution.^  Where 
the  petition  sets  forth  a  written  instrument  in  full  and  its 
execution  is  not  denied  by  a  verified  answer,  such  execution 
need  not  be  proved.^ 

§  157.  Effect  of  verifying  complaint. — ^A  general  alle- 
gation of  agency  made  in  a  verified  complaint,  when  not 
denied  under  oath,  will  be  presumed  without  proof  to  be 
an  agency  with  such  authority  as  the  pleading  alleges.^    A 

1  Reed  v.  Dodsworth,  95  Kan.  117,  4  Owen    v.    United    States    Surety 
147  Pac.  799;  Arizona  Life  Ins.  Co.  v.  Co.,  38  Okl.  123,  131  Pac.  1091. 
Lindell,  15  Ariz.  471,  140  Pac.  60.  5  Gaar  etc,  Co.  v.  Rogers,  46   Okl. 

2  Quartz  etc.  Co.  v.  Joyce  (Cal,  67,  148  Pac.  161;  Oklahoma  City  v. 
App.),  150  Pac.  648.  Saunders,  46  Okl.  1,  147  Pac.  1191; 

3  Flesher  v.  Callahan,  32  Okl.  283,  Fort  Smith  etc.  R.  Co.  v.  Solsberger, 
122  Pac.  489;  Hilsmoyer  v.  Blake,  34  38  Okl.  40,  131  Pac.  1078;  Tate  v. 
Dkl.  477,  125  Pac.  1129,  Stone,  35  Okl.  369,  130  Pac.  29G. 
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general  denial  of  an  allegation  of  citizenship  in  a  verified 
complaint  is  an  admission  of  such  citizenship,  even  though 
the  answer  be  verified,  because  the  specific  allegation  of 
citizenship  is  not  thereby  denied  under  oath.^  A  written 
-instrument  pleaded  in  a  complaint  may  properly  be  ad- 
mitted over  the  objection  of  the  defendant  that  it  does  not 
appear  to  have  been  duly  executed,  where  no  verified  denial 
of  its  execution  has  been  filedJ 

§  158.  Verification  of  the  answer. — The  statutes  usually 
exempt  public  officers  and  certain  other  parties  from  the 
necessity  of  verifying  their  pleadings,  and  in  some  states 
this  exemption  extends  to  guardians  of  infants  and  of  per- 
sons of  unsound  mind.* 

§  163.  Sufficient  and  defective  verifications. — A  party 
may  verify  his  pleading  before  a  notary  who  is  his  attorney 
in  the  action,  and  the  wording  of  his  verification  is  suffi- 
cient when  as  follows:  ''That  the  things  therein  stated  are 
true  of  his  own  knowledge,  except  those  things  stated  on 
information  and  belief,  and  as  to  those  things  he  believes 
it  to  be  true."* 

§  165.  By  attorney  or  agent. — The  code  provision  that 
verification  made  by  an  attorney  must  state  the  reason  why 
it  is  not  made  by  one  of  the  parties  is  mandatory .^^  The 
party  referred  to  includes  corporations.^^ 

§  168.  Verification  on  information  and  belief. — No  denial 
according  to  the  information  and  belief  of  a  party,  or  upon 

6  Hankins  v.  Helms,  12  Ariz.  178,  lO  Colorado  Springs  E.  T.  Ry.  Co.  t. 
100  Pac.  460;  Ariz.  Civ.  Code,  1359.           Albreeht,  22  Colo.  App.  201,  123  Pae. 

7  Quartz    etc.    Co.    t.    Joyce    (Cal.       957. 

App.),  150  Pac.  648.  ii  Chicago,  R.  I.  &  P.  Ry.  Co.  Vc 

8  Kaufman  v.  Boismier,  25  Okl.  Mitchell,  19  Okl.  579,  101  Pac.  850; 
252,  105  Pac.  326.  Idaho   Laws,   sec.   4199,   Amendments 

9  Hankins  v.  Helms,  12  Ariz.  178,        1911,  p.  687. 
100  Pac.  460. 
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the  ground  that  the  party  has  no  information  or  belief  upon 
the  subject  sufficient  to  enable  him  to  answer,  is  pennissible 
where  the  allegation  sought  to  be  denied  is  presumptively 
within  the  knowledge  of  the  party  making  or  seeking  to 
make  such  deuial.^^  The  defendant  in  forcible  entry  and 
detainer  is  chargeable  with  notice  of  the  possession  of  the 
land,  and  he  cannot  make  a  denial  of  plaintiff's  possession 
on  information  and  belief/^ 

FORMS  OF  VERIFICATIONS. 

§  176.  By  attorney  when  the  party  is  absent  from  the 
county. 

Form  No.  57. 
[Venue.] 

A.  B.,  being  duly  sworn,  says  as  follows: 

1.  I  am  the  attorney  [or  one  of  the  attorneys]  of  the 
plaintiff  [or  defendant]  in  this  action. 

2.  I  have  read  the  foregoing  complaint  [or  answer]  and 
know  the  contents  thereof  and  the  same  is  true  of  m.j  own 
knowledge,  except  as  to  those  matters  therein  stated  on 
information  or  belief,  and  as  to  those  matters  I  believe  it 
to  be  true. 

3.  The  reason  this  verification  is  not  made  by  plaintiff 
[or  defendant]  is  that  he  is  absent  from  the  county  of 
,  in  which  county  I  have  my  office. 

[Jurat.]  [Signature.] 

12  Nev.  Laws  1913,  p.  301,  sec.  115;  13  Brown  v.  Martin,  23  Cal.  App. 

Nev.  Laws  1915,  p.  193,  sec.  115.  736,  139  Pac.  823. 
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CHAPTER  XV. 

COMPLAINT,  JOINDER  OF  CAUSES  AND  CONSOLI- 
DATION OF  ACTIONS. 

§  189.     Provisions  of  the  codes  as  to  joinder. 

§  189a.  In  Idaho,  the  plaintiff  may  unite  several  causes  of  action  in  the  same 

complaint. 
§  100.     Contract  and  tort. 
§  191.     Same  transaction  defined. 
§  192.     Must  affect  all  parties  to  the  action. 
§  195.     Consolidation  of  actions. 
§  195a.  Consolidation  of  actions,  effect  of. 
§  202.     Injuries  to  person  and  property. 

§  189.    Provisions  of  the  codes   as  to  joinder. — ^In  an 

action  by  the  state  to  recover  penalties,  the  complaint  may 
join  causes  of  action  for  fifteen  violations.^  A  cause  of 
action  for  damages  due  to  alterations  in  a  contract  may  be 
joined  with  a  cause  of  action  for  the  contract  price.^  A 
corporation  tax  for  each  of  several  years  may  be  collected 
in  one  action.^  A  cause  of  action  for  unlawfully  feeding 
sheep  on  plaintiff's  land  may  be  joined  with  another  cause 
of  action  for  similar  trespasses  and  claiming  special  dam- 
age because  plaintiff's  sheep  were  infected  with  a  con- 
tagious disease  from  defendant's  sheep.^  An  action  to 
establish  a  boundary  line  marked  by  the  bed  of  a  river  may 
be  joined  with  a  claim  for  damages  from  the  deposit  of 
debris  in  the  river  so  as  to  turn  the  course  of  the  stream.^ 
Separate  causes  of  action  to  recover  different  parcels  of  land 
claimed  under  different  titles  may  be  joined  in  one  eject- 

1  Miami     Copper     Co.     v.     State  ^  Pinnical  Gold  Mine  Co.  v.  People 
(Ariz.),    149    Pac.    758;    Ariz.    Civ.        (Colo.),  143  Pac.  837. 

Code    1280    1291  ^  Thomas  v.  Blythe,  44  Utah,  1,  137 

Pac.  396. 

2  CommeU  v.   Higgins    (Cal.),   150  ,  ^^^^^^.  ^   ^^^^^  ^^^_  ^^^^  ^^^^  ^^ 

^^'^-  '^^^'  Wa^h.  1G6,  137  Pac.  494. 
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ment  suit.*  A  cause  of  action  to  recover  real  property  and 
one  for  tHe  value  of  the  rents  thereof  may  be  united.'^  Title 
to  real  property  may  be  quieted  in  the  same  action  that  it 
is  sought  to  cancel  a  judgment  on  the  grounds  of  fraud.^ 
Several  claims  for  damages  against  the  same  person  may 
be  assigned  to  one  person  and  brought  in  one  action.^  The 
reformation  and  also  the  specific  performance  of  a  written 
instrument  may  be  sought  in  the  same  action,^"  and  a  cause 
of  action  upon  an  express  contract  for  the  payment  of  a 
specific  salary  may  be  united  with  a  cause  of  action  upon 
an  implied  contract  to  pay  a  reasonable  value  of  the  ser- 
vice." 

§  189a.  In  Idaho,  the  plaintiff  may  unite  several  causes 
of  action  in  the  same  complaint,  where  they  all  arise  out  of: 

1.  Contract,  express  or  implied; 

2.  Claims  to  recover  specific  real  property,  with  or  with- 
out damages  for  the  withholding  thereof,  or  for  waste  com- 
mitted thereon,  and  the  rents  and  profits  of  the  same; 

3.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract,  or  by 
operation  of  law; 

5.  Injuries  to  character; 

6.  Injuries  to  person; 

7.  Injuries  to  property;  provided,  that  where  injuries 
to  person  and  to  personal  property  arise  out  of  the  same 
occurrence  or  transaction,  causes  of  action  may  be  united 
in  the  same  complaint,  and  separate  actions  for  such  in- 
juries are  hereby  prohibited. 

6  Empire  Kanch  v.  Howell,  23  Colo.  9  Polk  v.  Spoknne  Interstate  Fair, 
App.  386,  128  Pae.  474.  73  Wash.  610,  132  Pac.  401. 

7  Rodmao  v.  Davis,  34  Okl.  766,  127  lO  Fletcher  v.  Painter,  81  Kan,  195, 
Pac.  411.  105  Pac.  500. 

8  Doyle  V.  West  Temple  Terrace  n  Darknell  v.  Coeur  d'Alene  etc. 
Co.,  43  Utah,  277,  135  Pac.  103.  Co.,  18  Idaho,  61,  108  Pac.  536. 
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With  the  exception  of  the  causes  of  action  specified  in  sub- 
division seven  last  preceding,  the  causes  of  action  so  united 
must  all  belong  to  one  only  of  these  classes,  and  must  affect 
all  the  parties  to  the  action  and  not  require  different  places 
of  trial,  and  must  be  separately  stated;  but  an  action  for 
malicious  arrest  and  prosecution,  or  either  of  them,  may  be 
united  with  an  action  for  either  an  injurj^  to  the  character 
or  to  the  person.^- 

§  190.  Contract  and  tort. — Causes  of  action  in  tort  may 
be  joined  in  separate  counts  with  causes  of  action  in  con- 
tract, when  all  arise  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  matter  and  affect- 
ing all  the  parties.^^  A  petition  setting  up  several  causes 
of  action  alleged  to  have  resulted  from  defendant's  failure 
to  perform  his  duty  as  manager  of  a  company  is  not  sub- 
ject to  a  demurrer  on  the  ground  of  misjoinder  of  causes 
of  action  sounding  in  tort  or  on  contract.^^  Several  causes 
may  be  united  in  one  action  where  a  part  may  be  tried  by 
the  court  and  a  part  before  the  jury.^^  The  joinder  of  a 
cause  of  action  for  the  unpaid  part  of  a  contract  price  with 
a  cause  of  action  for  conversion  of  tools  is  improper.^^ 

§191.  Same  transaction  defined. — The  term  "trans- 
action" expresses  all  the  acts,  or  groups  of  related  acts, 
which  go  to  make  up  one  entire  project,  system,  or  deal,  or 
by  another  interpretation  it  includes  only  such  acts,  or 
groups  of  acts,  as  in  themselves  constitute  separate  redress- 
able  wrongs,  and  they  are  connected  with  the  subject  of 

12  Idaho    Sess.   Laws    1913,   p.   92,  14  Hoffman  v.  Farmers'  etc.  Assn., 

c.   23,  sec.  4169.     Same  provision  in  78  Kan.  561,  97  Pac.  440. 

California  (Cal.  Code  Civ.  Proc.  427),  15  Huey  v.  Starr,  79  Kan.  781,  101 

and    in    Nevada    under    Statutes    of  Pac.  1075. 

1Q17 

16  ConneU  v.   Higgins    (Cal.),   150 

13  Aylesbury     Mercantile      Co.     v.       p        ^-g 

Fitch,    22    Okl.    475,    23    L.    fi.    A.  '        * 

(N.  S.)  573,  99  Pac.  1089. 
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action  whenever  they  affect,  grow  out  of,  or  constitute 
separate  infringements  of  the  same  right.^''^  Examples  of 
joinable  causes  are:  Claims  for  damages  directly  flowing 
from  the  same  transaction;^*  a  claim  upon  a  contract  and  a 
claim  upon  quantum  meruit}^ 

A  breach  of  legal  duty  arising  out  of  one  transaction, 
whether  at  common  law  or  under  statute,  constitutes  one 
cause  of  action,  unless  all  remedies  are  so  inconsistent  that 
the  same  judgment  cannot  be  rendered  upon  a  recovery.-" 
Where  one's  person  and  property  were  injured  by  the  same 
tort,  he  may  bring  separate  actions  for  the  injuries  under 
section  427  of  the  California  Code  of  Civil  Procedure.^^  A 
claim  for  damages  for  a  breach  of  a  covenant  in  a  lease 
and  for  insult,  and  being  in  fear  during  an  ejection  from 
the  premises,  are  two  claims  arising  out  of  the  same  trans- 
action which  may  properly  be  joined.^^  The  term  ''cause 
of  action"  means  a  redressable  wrong,  consisting  of  the 
wrong  and  the  relief  provided.^^  Causes  of  action  upon 
separate  notes  secured  by  the  same  mortgage  may  be  joined 
in  one  action  for  foreclosure.^* 

§  192.  Must  affect  all  parties  to  the  action. — ^A  joint  re- 
covery cannot  be  had  upon  the  proof  of  separate,  several 
or  independent  causes  of  action  in  favor  of  separate  plain- 
tiffs.^^ An  action  for  damages  for  personal  injuries  to  a 
wife  brought  in  the  name  of  herself  and  husband  cannot 
be  joined  with  an  action  by  the  husband  alone  suing  for 

17  Unfried  v.  Libert,  20  Idaho,  708,  Pac.  Ry.  Co.,  18  Cal.  App.  454,  123 
119  Pac.  885.  Pac.  351. 

18  Starr  etc.  Co.  v,  A.  T.  &  S.  F.  22  Boulden  v.  Thompson  (CaL 
Ey.  Co.,  85  Kan.  291,  116  Pac.  906.  App.),  131  Pac.   765. 

19  Metcalf  Co.  v.  Gilbert,  19  Wyo.  23  Stone  v.  Case,  34  Okl.  5,  43 
331,  116  Pac.  1017.  L.  R.  A.  (N.  S.)   1168,  124  Pac.  960. 

20  Hoag  V.  Washington  etc.  Corp.,  24  Kurtz  v.  Ogden  Canyon  etc.  Co., 
75  Or.  588,   144  Pac.  574,   147   Pac.  37  Utah,  313,  108  Pac.  14. 

756;   L.  O.  L.,  §  67.  25  Taylor    v.    Stockwell,    22    Wyo. 

21  Schermerhorn     v.    Los    Angeles       492,  145  Pac.  743,  147  Pac.  32&. 
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loss  of  service  and  medical  and  other  expenses  incurred  on 
account  of  the  injur5^^^  It  is  a  misjoinder  of  parties  de- 
fendant to  sue  an  executor  of  a  deceased  creditor  for  a 
breach  of  warranty  in  a  deed  together  with  the  devisees 
of  the  land  conveyed.^^  Even  in  an  action  to  enjoin  the 
levy  of  a  special  sewer  assessment,  it  is  improper  to  join 
causes  of  action  not  affecting  all  the  parties  to  the  action.^* 
The  purchasers  of  an  undivided  interest  of  part  of  the  heirs 
may  join  in  an  action  to  declare  the  purchaser  of  the  same 
land  of  another  to  be  a  trustee.^^  Tenants  in  common  may 
jointly  prosecute  an  action  for  fraud  in  the  sale  of  timber."*' 
An  action  against  a  wife  on  her  individual  note  cannot 
properly  be  joined  in  an  action  against  her  and  her  husband 
upon  notes  signed  by  them  jointly.^^  An  action  for  mali- 
cious prosecution  and  also  for  a  penalty  imposed  by  statute 
against  a  judge  involves  a  misjoinder  of  causes  and  par- 
ties.-'^^  Where  a  guardian  has  given  several  bonds  condi- 
tioned the  same  as  his  guardianship  bond,  the  sureties  of 
the  several  bonds  may  join  in  one  suit  for  the  amount  due 
from  the  guardian  to  his  successor.^^  A  client  may  sue  his 
attorney,  the  attorney's  wife  and  a  third  person  on  a 
declaration  of  trust  and  for  damages,  where  the  client's 
property  has  been  fraudulently  conveyed  by  the  attorney 
to  the  wife  and  third  person.^* 

§  195.     Consolidation  of  actions. — The  consolidation  of 
one  action  with  another  is  within  the  discretion  of  the  trial 

26  Moody  V.  Southern  Pae.  Co.,  167  30  Lebovitz  v.  Cogswell,  83  Wash. 
Cal.  786,  141  Pac.  388;  Meier  v.  Wag-       174,  145  Pac.  212. 

ner  (Cal.  App.),  150  Pac.  797.  31  Richards  v.  Warnekros    (Ariz.), 

27  Tropical  Land  etc.  Co.  v.  Lam-       ^^^  ^^'^^  ^^*' 

bourn  (Cal.),  148  Pac.  206.  ^^  Lapique  v.  Monroe,  19  Cal.  App. 

253,  125  Pac.  760. 

28  Gardinier    v.    Leavenworth,    94  33  People's   Bank   &   Trust    Co.   v. 
Kan.  509,  146  Pac.  1000.                              Nelson,  37  Okl.  500.  132  Pac.  493. 

20  Smith  V.  Kennedy,  46  Okl.  493,  34  Maloy   v.   Johnson,   32    Okl.    92, 

149  Pac.  197.  121  Pac.  257. 
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court.^^  Where  two  suits  involving  irrigation  rights  could 
have  been  joined  in  the  same  complaint  and  were  between 
the  same  parties  and  relate  to  the  same  subject  matter,  the 
ditches  only  being  different,  the  actions  were  properly  con- 
solidated.^^ An  action  for  the  specific  performance  of  a 
contract  for  the  exchange  of  property  and  also  an  action 
for  the  replevin  of  personal  property  covered  by  the  same 
contract  may  be  consolidated.^^  The  consolidation  of 
actions  to  enforce  liens  upon  the  same  property  is  gener- 
ally favored  by  code  provisions,  and  the  same  rule  applies 
even  though  the  liens  are  antagonistic.^^  Separate  actions 
brought  by  children  for  the  wrongful  death  of  their  father 
should  be  consolidated,  inasmuch  as  there  is  but  one  action 
for  death  by  wrongful  act  provided  by  the  codes.^^ 

A  cause  of  action  against  a  corporation  to  recover  the 
value  of  services  and  money  paid  out  at  its  request  may  be 
joined  with  a  cause  of  action  to  enforce  against  its  stock- 
holders their  proportionate  shares  of  statutory  liability.^^* 

§  195a.  Consolidation  of  actions,  effect  of. — Where  it  is 
proper  to  consolidate  actions,  it  is  proper  to  enter  a  single 
judgment.^"  Consolidation  of  actions  still  gives  plaintiff 
the  right  to  recover  the  clerk's  filing  fees  and  other  legal 
fees  in  each  action.^^  An  order  consolidating  four  suits, 
being  general,  is  not  overcome  by  the  court  entering  four 
separate  judgments  under  separate  titles.^^    The  consoli- 

35  McMullough  V.  Hayde  Con.  Co.,  71  Wash.  616,  129  Pac.  403;  Wash. 
82   Kan.   734,   109   Pac.   178;    Realty       Rem.  &  Bal.  Codes,  183. 

Const,     etc.     Co.     v.     Superior     Court  39^  ^^^^^     ^_     ChucawaUa     &     Co. 

(Cal.),  132  Pac.  1048.  ^Cal.),  166  Pac.  1002. 

36  Hayward    v.    Mason,    54    Wash.  „  „     ,        „ 

firo    in4  Pnc    141  40  Heal  V.  Evans  Creek  etc.  Co.,  71 

,;    aV-  XT  1  00   ir         «io        Wash.  225,  128  Pac.  211. 

37  Akins  V.   Holmes,   89   Kan.   812,  ' 

133  Pac    849.  ^^  Realty  etc.  Co.  v.  Superior  Court 

38  Hoal  V.  Evans  Creek  etc.  Co.,  71       (Cal.),  132  Pac.  1048. 

Wash.  225,  128  Pac.  211.  42  First   Nat.   Bank  v.   Fowler,   51 

89  Benson  v.  English  Lumber  Co.,       Wash.  638,  99  Pac.  1034. 
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dation  for  trial  of  actions  upon  mechanics'  liens  does  not 
change  the  issues  in  the  respective  cases  nor  affect  the 
admissions  in  their  pleadings,  and  findings  of  the  court 
which  are  contrary  to  the  admissions  in  the  pleadings  in 
one  of  the  actions  will  not  apply  to  that  action  except  in 
so  far  as  they  are  supported  by  the  pleadings.^^  An  action 
to  quiet  title  against  a  trust  deed  may  be  joined  with  an 
action  upon  the  trust  deed  to  foreclose  its  lien,  and  the 
court  will  have  jurisdiction  over  the  beneficiary  of  same, 
as  if  made  a  party  to  the  original  quiet  title  action.** 

§  202.  Injuries  to  person  ajid  property. — By  amendment 
of  1915,  in  California  one  action  can  be  brought  for  all  in- 
juries arising  out  of  the  same  tort,  to  both  the  person  and 
property,  and  need  not  be  separately  stated,  and  in  an 
action  by  the  husband  and  wife  for  injuries  to  the  wife,  all 
damages  for  loss  of  service,  etc.,  may  be  recovered  without 
a  separate  statement.*^ 

43  Los  Angeles  Pressed  Brick  Co,  v.  45  Cal.  Code  Civ.  Proc.  ■427,  Amend- 
Higgins  (Cal.),  97  Pac.  420.                      ments  1915,  p.  3065. 

44  Sherman  v.  Goodwin  (Ariz.),  135 
Pae.  719. 
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CHAPTER  XVL 
COMPLAINT— SPLITTING  OF  CAUSES. 

§  218.     Splitting  causes,  in  general. 

§  220.     Entirety  of  cause  of  action  under  contract. 

§  221.     Entirety  of  cause  of  action  for  tort. 

§  218.  Splitting  causes,  in  general. — The  plaintiff  may 
not  split  up  his  cause  of  action  so  as  to  make  several  causes 
out  of  one.^  Where  a  party  entitled  to  bring  a  single  action 
to  recover  a  specified  sum  brought  two  actions  therefor,  and 
the  defendant  made  no  objection,  and  judgments  rendered 
in  the  two  actions  were  correct  in  amount,  the  judgments 
will  not  be  disturbed.^ 

§  220.  Entirety  of  cause  of  action  under  contract. — Sev- 
erable contracts  may  be  severed  for  the  purpose  of  enfor- 
cing rights  as  they  arise.^  A  separate  action  may  be  had 
upon  each  of  a  number  of  city  warrants.^  The  obligation 
upon  a  note  which  is  payable  in  monthly  installments  is 
divisible,  and  each  installment  as  it  comes  due  may  be  the 
basis  of  an  action;^  but  where  a  building  is  erected  under  an 
agreement  to  lease  it  for  a  term  of  years  and  the  tenant  re- 
fuses to  take  possession,  there  is  but  one  right  of  action, 
which  is  for  damages,  and  not  for  each  installment  of  rent.^ 
While  suit  may  be  brought  on  several  claims  arising  out  of 
the  same  contract  as  they  mature,  where  suit  is  delayed 

1  National  Union  Fire  Ins.  Co.  v.       ^^c.  944,  118  Pac.   165;    Harsta.l  v. 
Denver  &  R.  G.  Ry.  Co.,  44  Utah,  26,       Olson,  57  Wash.  264,  106  Pac.  741. 
137  Pac.  653.  *  State  v.  City  of  Cheney,  67  Wash. 

151,  121  Pac.  48. 

2  Hall-Martin    Co.    v.    Hughes,    18  ^  ^^^j^    ^     ^.^^      73   ^^^^^    3^ 

Cal.  App.  513,  123  Pac.  617.  ^3^  p^^    ^^35 

3  Krebs  Hop  Co.  v.  Livesley,  59  6  Oldfield  v.  Angeles  Brewing  Sc  M. 
Or.   574,   Ann.   Cas.    1913C,   758,    114       Co.,  72  Wash.  168,  129  Pac.  1098. 
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until  more  than  one  is  due,  all  that  are  due  must  be  sued  for 
in  one  actionJ  A  creditor  cannot  split  up  his  cause  of  ac- 
tion by  assigning  parts  of  it  without  the  concurrence  of  the 
debtor,  and  the  debtor  without  consent  cannot  be  sued  by 
the  assignee  alone  upon  any  such  assignment.®  Where  a 
buyer  is  sued  for  the  price  by  the  assignee  of  his  seller,  he 
cannot  set  up  a  claim  for  damages  for  breach  of  contract 
which  is  in  excess  of  the  amount  claimed  by  the  assignee, 
but  he  may  bring  an  independent  action  therefor.^  Where 
the  actions  are  upon  two  entirely  separate  contracts,  there 
can  be  no  question  of  the  splitting  of  the  causes  of  action.^** 

§  221.  Entirety  of  cause  of  action  for  tort. — An  action 
for  tort  is  single  and  indivisible,  and  gives  rise  to  but  one 
liability.^^  Where  several  parties  are  the  owners  of  a  cause 
of  action  in  tort  and  the  wrongdoer  has  settled  with  one  of 
them,  the  remaining  claimant  may  bring  an  action  for  his 
share  of  the  damages,  as  he  is  the  owner  of  the  entire  re- 
maining cause  of  action.^^ 

7  Cohen  v,  Clark,  44  Mont.  151, 119  H  Kansas  City  etc.  R.  Co.  v.  Shntt, 
Pac.  775.                                                         24  Okl.  96,  138  Am.  St.  Rep.  870,  20 

8  City  of  Pueblo  v.  Dye,  44  Colo.       Ann.  Cas.  255,  104  Pac.  51. 

35,  96  Pae.  969.  12  Fireman's  Fund  Ins.  Co.  v.  Ore- 

9  Irvine  v.  Kapp,  9  Cal.  App.  375,  gon  R.  &  Nav.  Co.,  58  Wash.  332,  108 
99  Pac.  409.  Pac.  770. 

10  Holt  V,  Nielsen,  37  Utah,  566, 
109  Pac.  470. 
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CHAPTER  XVni. 

COMPLAINT— ANTICIPATING  DEFENSE. 

§  235.     In  general. 

§  235.  In  general. — The  plaintiff  need  not  negative  con- 
tingencies in  the  contract  sued  on,  the  happening  of  which 
would  operate  in  defendant's  favor.^  He  is  not  required  to 
anticipate  any  possible  defensive  matter.^ 

1  Minnetonka  Oil  Co.  v.  Cleveland  Co.,  48  Colo.  27,  108  Pac.  972;  Boothe 
etc.  Brick  Co.  (Okl.),  150  Pac.  712.  v.  Farmers'  etc.  Bank,  53  Or.  576,  98 

2  Downey  v.  Colorado  Fuel  &  Iron      Pac.  509,  101  Pac.  390. 
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CHAPTER  XIX. 
THE  DEMURRER. 

§  236.     Introductory. 

§  238.     Grounds  for  demurrer. 

§  239.     Effect  of  demurrer. 

§  239a.  Hearing  on  demurrer. 

§  239b.  Hearing  on  demurrer — Scope  of  inquiry,  ; 

§  240,     "What  a  demurrer  admits. 

§  240a.  Sufficiency  of  demurrer. 

§  247.     General  demurrer. 

§  248.     Special  demurrer. 

§  249.     Joint  demurrer. 

FORMS  FOE  DEMURRERS. 
§  370a.  Form  73a.     On  ground  of  causes  of  action  not  separately  stated. 
§  373.     Form  76.     Several  grounds  of  demurrer. 

§  236.  Introductory. — The  system  of  common-law  plead- 
ing perfected  by  the  code  requires  the  defendant  to  either 
demur,  to  controvert  the  facts,  or  to  set  forth  facts  exoner- 
ating him.^  The  insufficiency  of  the  answer  to  the  cross- 
complaint  must  be  raised  by  demurrer;  a  motion  for  judg- 
ment cannot  take  its  place,  as  it  would  thereby  cut  off  the 
right  of  the  opposite  party  to  ask  for  permission  to  amend.^ 
In  California  the  defendant  may  demur  and  answer  at  the 
same  time,  but  in  Colorado  there  is  no  authority  for  combin- 
ing demurrers  and  answers,  and  a  demurrer  contained  in  an 
answer  will  be  stricken  out,^  or  the  demurrer  maj  be  disre- 
garded and  a  trial  be  required  upon  the  merits.*  As  a  gen- 
eral rule  the  demurrer  is  the  only  pleading  by  which  the 
sufficiency  of  another  pleading  can  be  tested.* 

1  Edlefson  v.  Portland  Ry.  etc.  Co.,  4  Title  Guaranty  &  Surety  Co.  v, 
69  Or.  18,  136  Pac.  832.                                 Slinker,    35   Okl.    128,   153,   128    Pac. 

2  Wallace    v.    Collier    (Colo.),    147       696,  698. 

Pac.  660.  5  Multnomah  County  t.  Faling,  55 

3  Stuart   V.   Davis,   25   Colo.    App.       Or.  45,  104  Pac.  964. 
568,  139  Pac.  577. 

4 


§§238,239  THE  DEMUEEER.  50 

§  238.  Grounds  for  demurrer. —  The  insufficiency  of  a 
pleading  in  the  matter  of  substance  should  be  raised  by  de- 
murrer and  not  by  a  motion  to  strike  out,®  but  this  does  not 
apply  to  the  insufficiency  of  the  verification.'^  A  pleading 
is  not  demurrable  on  account  of  the  presence  of  inferences 
of  law,^  or  because  of  the  presence  of  conclusions  of  fact,°  or 
because  of  the  presence  of  mere  uncertainties  or  am- 
biguities, especially  where  the  matters  so  alleged  are  par- 
ticularly within  the  knowledge  of  the  opposite  party,^°  or 
because  of  mere  generalities  in  the  allegation  of  the  essen- 
tial facts,^^  or  because  an  amended  complaint  was  filed 
without  leave  of  court,^^  or  because  the  defenses  alleged  are 
inconsistent.^^  In  some  states  the  question  whether  a 
pleading  is  ambiguous  or  uncertain  may  be  raised  by  de- 
murrer,^^  but  where  such  privilege  is  not  given,  it  may  be 
raised  by  motion.^^  The  objection  of  indefiniteness  or  in- 
formality in  the  allegations  should  be  raised  by  motion.^® 

In  North  Dakota,  a  demurrer  does  not  reach  a  failure 
to  separately  state  causes  of  action.^®* 

§  239.  Ejffect  of  demurrer. — ^A  demurrer  to  the  answer 
may  open  up  the  consideration  of  a  petition  or  complaint  to 
which  a  prior  demurrer  has  been  overruled." 

6  Hailey  v.  Bowman,  41  Okl,  294,  12  Harvey  v.  Meigs  (Cal.  App.), 
137   Pac.   722;    Evants  v.  Baylor,   18       119  Pac.  941. 

N.  M.  371,  50  L.  E.  A.  (N.  S.)   1113,  13  McVeigh  v.  Veig,  16  N,  M.  453, 

137  Pac.  583.  II7  Pac.  857. 

7  Klutts  V.  Jones,  20  N.  M.  230, 148  ^^  j^^jj  ^_  ^^^,  ^g  ^.^^^  324  ^^^ 
Pac.  494. 


8  Knox  V.   Kearney,   37   Nev.   393, 
142  Pac.  526 


Pac.  415. 

15  Wey  V.  City  Bank,  29  Okl.  313, 


n  -r,  ,      .            T>      11  i.         nn    rr  H^  Pac.  943;  Williams  v.  Union  Pac, 

9  Roberts    v.    Pendleton,    92    Kan.  „^  ^^        ^^'  ,„     ^                 ^    .  . 
847,    142    Pac.    289;    MaJhomich    v.  20  Wyo    392,  124  Pac    505;  Smith  v. 

Hickey,  15  Ariz.  421,  140  Pac.  63.  «*°"^'  ''  "^y''  '^  '''  ^^'-  '''■ 

10  Dow   v.    City    of    OroviUe    (Cal.  ^^  Goldfiekl  v.  MacDonald    (Colo.), 
App.),    134    Pac.    197;     Olcovleh    v.  H^  'P^^-  10G9. 

Grand  Trunk  Ry.,  20   Cal,  App.  349,  I6a  Stark  County  v.  Misehel  (N,  D.), 

129  Pac.  290.  156  N.  W.  931. 

11  Gano    V.    Cunningham,    88    Kan.  i'''  Marney   v.   Joseph,  94   Kan,   IS, 
300,  128  Pac.  372.  145  Pac.  822. 
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§  239a.  Hearing  on  demurrer. — In  overruling  a  de- 
murrer to  a  complaint  the  court  may  permit  defendant  after 
answer  to  renew  the  demurrer  and  then  sustain  it.^®  The 
filing  of  a  supplemental  complaint  disposes  of  a  pending 
demurrer  to  the  original  complaint.^^  In  sustaining  a  de- 
murrer for  misjoinder  of  causes  the  court  should  state  the 
ground  of  his  decision  and  give  plaintiff  an  opportunity 
to  file  several  petitions.^"  The  court,  at  the  time  of  passing 
upon  the  sufficiency  of  the  pleading,  may  order  a  dismissal 
of  the  action.^^  An  oral  objection  to  the  pleading  made  at 
the  time  of  the  trial  may  properly  be  taken  under  advise- 
ment until  after  the  close  of  the  evidence.^^  A  pleader  is 
presumed  to  have  presented  his  case  as  strongly  as  the  facts 
warrant.^^ 

Where  the  trial  court  inadvertently  enters  an  order  sus- 
taining a  demurrer  to  a  pleading  to  which  no  demurrer 
was  filed,  counsel  should  call  attention  to  the  error  in  order 
that  it  may  be  corrected.^^* 

§  239b.  Hearing  on  demurrer — Scope  of  inquiry. — Only 
the  charging  part  of  the  pleading  can  be  considered  upon  a 
demurrer  thereto,^*  but  the  whole  of  the  charging  part  must 
be  considered  together  in  determining  the  question  of 
sufficiency.^^  A  contract  annexed  to  the  complaint  may  be 
considered  to  see  if  it  supports  the  statement  of  the  plead- 
ing,^^  but  the  rule  is  that  the  sufficiency  of  the  pleading 

18  Blalock  V.  Condon,  51  Wash.  604,  23a  Cook  v.  Socorro  (N.  M.),  165 
99  Pac.  733.  Pac.  341. 

19  Lucsh  V.  Nickel,  16  N.  M.  28,  24  Idaho  Irr.  Co.  v.  DiU,  25  Liaho, 
113  Pac.  595.  711,  139  Pac.  714. 

20  Whitely  v.  St.  Louis  etc.  Ry.  Co.,  25  Nixon  v.  Montana  etc.  Ey.  Co., 
29  Okl.  63,  116  Pac.  165.  50   Mont.   95,   Ann.  Las.   1916B,   299, 

21  State  V.  Superior  Court,  62  Wash.  145  Pac.  8;  First  National  Bank  v. 
556,  114  Pac.  427.  Ingle,    37   Okl.    276,    132     Pac.    895; 

22  Belknap  Glass  Co.  v.  Kelleher,  Eassmussen  v.  Sevier  etc.  Co.,  40  Utah, 
72  WSf5h.  529,  130  Pac.  1123.  371,   121  Pac.   741. 

23  Morton  \.  Wessinger,  58  Or.  80,  26  Brinker  v.  Joshua  Oldham  & 
113  Pac.  7.  Sons,  63  Wash.  620,  116  Pac.  263. 
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must  be  determined  from  its  own  averments  unqualified  and 
unaffected  by  indefinite  or  uncertain  collateral  considera- 
tions,^'^ and  the  averments  of  one  count  cannot  be  consid- 
ered in  the  support  of  another  count  unless  incorporated 
therein  by  special  reference.^^  Where  a  demurrer  raises 
the  question  of  the  sufiiciency  of  the  facts,  the  court  will 
not  consider  a  subsequent  objection  that  the  causes  of  action 
were  not  separately  stated.^^  Where  the  contract  sued  on 
is  set  out  in  the  pleading,  it  must  speak  for  itself,  and  will 
be  construed  by  the  court  independently  of  the  pleader's 
conclusions  as  to  its  etfect.^^ 

§  240.  What  a  demurrer  admits. — A  demurrer  admits 
the  truth  of  all  facts  well  pleaded,  but  does  not  admit  mere 
deductions,  opinions  or  conclusions  of  law.^^  The  admis- 
sion carries  with  it  such  inferences  and  conclusions  as  may 
reasonably  be  drawn  therefrom.^"  A  demurrer  to  a  plead- 
ing admits  the  facts  only  to  test  their  legal  sufiiciency,  and 
after  the  overruling  of  the  demurrer,  issues  may  be  joined 
on  the  facts.^^  Examples  of  allegations  which  have  not 
been  considered  as  admitted    as    true  upon  the  hearing 

2T  Downey  v.  Colorado  etc.  Co.,  48  Pac.   396;   Longfellow  v.   Seattle,   76 

Colo.  27,  108  Pac.  972.  Wash.  509,  136  Pac.  855;   Purcell  v. 

28  Bailey  V.  Riverside  Tp.,  82  Kan.  Corder,  33  Okl.  68,  124  Pac.  457; 
429,  108  Pac.  796.  Kilpatrick  v.  Miller  (Colo.),  135  Pac. 

29  Barber  etc.  Co.  v.  Crist  (Cal.  780;  State  v.  Hindson,  44  Mont.  429, 
App.),  130  Pac.  435.  120  Pac.  485;  State  v.  Butte  Electric 

30  Lawson  v.  Sprague,  51  Wash.  etc.  Co.,  43  Mont.  118,  115  Pac.  44; 
286,  98  Pac.  737.  Green  v.  McLaughlin  Realty  Co.,  64 

31  McDaniel  v.  Chiaramonte,  61  Or.  Wash.  147,  116  Pac.  641;  Edwards  v. 
403,  122  Pac.  33;  In  re  Chase  Estate  Cheyenne,  19  Wyo.  110,  114  Pac.  677; 
(Cal.),  147  Pac.  461;  Dyart  v.  Clem  De  Vigil  v.  Stroup,  15  N.  M.  544,  110 
(Colo.  App.),  43  Pac.  823;  Blackwell  Pac.  830. 

V.  Kercheval  (Idaho),  149  Pac.  10130;  32  Flesher  v.  Calahan,  32  Okl.  283, 

Harper    v.    Topeka,  92    Kan.    11,  51  122   Pac.  489. 

L.  R.  A.  (N.  S.)  1032,  139  Pac.  1018;  33  Grover   etc.    Co.   v.   Lovella  etc. 

Hoffman    v.    Toft,    70    Or.    488,  52  Co.,   21  Wyo.   204,  Ann.   Cas.   1915D, 

L.  R.  A.  (N.  S.)  944,  142  Pac.  :5G5;  1207,  131  Pac.  43. 

Thomas  v.  Blythe,   44    Utah,   1,   137 
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of  a  demurrer  are  as  follows:  An  allegation  in  the  answer 
inconsistent  with  and  contradictory  to  those  in  the  peti- 
tion ;^^  an  allegation  placing  an  interpretation  on  a  bond 
sued  on  which  is  inconsistent  with  the  language  of  the  bond 
itself  ;^^  an  allegation  as  to  the  enactment  and  effect  of  a 
statute  relied  upon  as  making  the  performance  of  a  lease 
impossible  ;^^  an  allegation  that  a  party  is  wrongfully  in 
possession  accompanied  by  an  allegation  of  possession 
under  a  valid  sublease.^'^ 

§  240a.  Sufficiency  of  demurrer. — ^A  demurrer  to  a  com- 
plaint for  ambiguity  is  insufficient  where  it  fails  to  state 
facts  showing  ambiguity .^^  It  is  only  upon  the  two  general 
grounds  of  want  of  jurisdiction  and  failure  to  state  a  cause 
of  action  that  a  demurrer  may  follow  the  wording  of  the 
statute  without  setting  out  and  specifying  the  particular 
grounds  of  objection.^^  A  general  demurrer  need  not  state 
the  grounds  of  objection  except  where  the  benefit  of  the 
personal  privilege  such  as  the  statute  of  limitations  is 
claimed,  and  since  an  administrator  acts  in  a  representative 
capacity,  he  is  not  privileged  to  waive  the  requirements 
of  the  presentation  of  claims  intended  to  protect  the  estate, 
and  such  defense  may  be  raised  by  him  by  general  demurrer 
even  though  not  specified  as  the  ground  in  his  demurrer.^*' 

§  247.  General  demurrer. — A  general  demurrer  is  proper 
if  the  pleading  states  no  cause  of  action  or  defense  ;^^  but 
where  the  pleading  states  any  cause  of  action  or  any  suffi- 

34  Marney  v.  Joseph,  94  Kan.  18,  38  McCreary  v.  Brady,  26  Colo. 
145  Pac.   822.  App.  297,  143  Pac.  829. 

35  Rettiger  v.  Dannelly,  91  Kan.  39  Berry  v,  French,  24  Colo.  App. 
Gl,  136  Pac.  942.  519,  135  Pac.  985. 

36  Fey  V.  Rossi  Imp.  Co.,  23  Cal.  40  Burke  v,  Maguire,  154  Cal.  456, 
App.  766,  139  Pac.  908.  98  Pac.  21. 

37  Buttner  v.  Kasser,  19  Cal.  App.  -ii  Stansfield  v.  Dunne,  16  Ariz. 
755,  127  Pac.  811.  153,  141  Pac.  736. 
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cient  defense,  a  general  demurrer  is  of  no  avail.^^  A  de- 
murrer which  sets  forth  several  grounds  but  which  omits 
the  essential  specifications  is  no  more  than  a  general  de- 
murrer.'*^ A  complaint  in  an  action  to  quiet  title  is  not 
subject  to  general  demurrer  by  the  addition  of  allegations 
of  the  details  of  an  asserted  fraud  whereby  the  defendant's 
purported  title  was  created.^^ 

§  248.  Special  demurrer. — ^Where  the  allegation  of  non- 
payment in  an  action  on  a  note  is  in  the  form  of  a  conclu- 
sion, or  is  such  that  nonpayment  is  implied,  it  should  be 
attacked  by  special  demurrer  pointing  out  the  defect.^^  An 
objection  that  the  plaintiff  at  the  commencement  of  the 
action  was  not  the  owner  of  the  claim  sued  upon  should  be 
raised  by  special  demurrer.^®  The  error  in  using  the  word 
"outstanding"  in  reference  to  corporate  stock,  instead  of 
the  word  "subscribed,"  may  be  reached  only  by  a  de- 
murrer pointing  out  the  specific  objection.^^ 

§  249.  Joint  demurrer. — ^Where  a  complaint  in  an  action 
against  several  defendants  states  a  good  cause  of  action 
against  some  of  them,  it  is  good  as  against  a  joint  demurrer 
by  all.^^  In  the  determination  of  a  demurrer  to  a  com- 
plaint by  one  of  the  defendants  sued  in  an  action  in  tort. 

42  Gillium   V.   Anglin,  44  Okl.  684,  43  Hawkins  v.  Elston,  58  Colo.  400, 

145  Pac.    1145;     Gourley   v.    Looka-       146  Pac.  254. 

baugh  (Okl.),  149  Pac.  1169;  Miche-  44  Aalwyn   v,   Cobe,   168    Cal.    165, 

let  V.  Cole,  20  N.  M,  357,  149  Pac.  142  Pac.  79. 

310;     Blackwell     v.     Kercheval,     27  45  Poetker  v.  Lowry,  25  Cal.  App. 

Idaho,    537,    149    Pac.    1060;    Willo-  616,  144  Pac.  981. 

burn   Ranch   Co.  v.   Yegen,  49   Mont.  46  Widemann    v.    Digges,    21    Cal. 

101,  140  Pac.  231;  Meier  v.  Wagner,  App.  342,  131  Pac.  882. 

27  Cal.  App.  579,  150  Pac.  797 ;   San  47  Thomas  v.  Wentworth  Hotel  Co., 

Francisco  Commercial  Agency  v.  Mc-  158  Cal.  275,  139  Am.  St.  Rep.  120, 

Keon,  27  Cal.  App.  156,  149  Pac.  52;  110  Pac.  942. 

Talcott  V.  Meakin,  26  Cal.  App.  293,  48  Smith    v.    Clark,  37    Utah,    116, 

146  Pac.  897;    Eva  v.   Andersen,  166  Ann.   Cas.    1912B,   1366,   26  L.  R.  A. 
Cal.  420,  137  Pac.  16.  (N.  S.),  953,  106  Pac.  653. 
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it  is  immaterial  whether  or  not  the  demurrer  by  one  of  his 
codefendants  was  or  was  not  sustained  to  the  same  com- 
plaint.^^ 

FORMS  FOR  DEMURRERS. 

§  370a.    On  ground  of  causes  of  action  not  separately 

stated. 

Form  No.  73a. 
[Title.] 

The  defendant  demurs  to  the  complaint,  and  for  cause  of 
demurrer  alleges: 

That  several  causes  of  action  have  been  united  in  said 
complaint,  and  not  separately  stated,  to  wit:  [State  how.] 

§  373.    Several  grounds  of  demurrer. 

Form  No.  76. 
[Title.] 

The  defendant  demurs  to  the  plaintiff's  complaint  on  the 
following  grounds : 

I.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant. 

II.  That  the  court  has  no  jurisdiction  of  the  subject  of 
the  action. 

III.  That  plaintiff  has  not  legal  capacity  to  sue.  [State 
why.] 

IV.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause  of  action. 

V.  That  there  is  a  defect  [or  misjoinder]  of  parties 
plaintiff  [or  defendant].  [State  in  what  the  defect  or  mis- 
joinder consists.] 

VI.  That  several  causes  of  action  have  been  improperly 
united  in  this:  [State  how  improperly  united.] 

49  Dow  V.  City  of  Oroville,  22  Cah  App.  215,  134  Pac.  197. 
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Vn.  That  several  causes  of  action  have  been  united  in 
said  complaint  and  not  separately  stated,  to  wit:  [State 
generally  the  nature  of  the  causes  of  action  thus  united.] 

VIII.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  [No  reasons  need  be  as- 
signed under  this  subdivision.] 

IX.  That  the  complaint  is  uncertain  in  this:  [Point  out 
specifically  in  what  the  uncertainty  consists.] 

X.  That  the  complaint  is  ambiguous  in  this:  [Point  out 
specifically  in  what  the  ambiguity  consists],  or,  [for  the 
same  reasons  that  it  is  stated  herein  to  be  uncertain]. 

XI.  That  the  complaint  is  unintelligible  in  this:  [Point 
out  specifically  in  what  the  unintelligibility  consists],  or, 
[for  the  same  reasons  that  it  is  stated  herein  to  be  uncer- 
tain]. 
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CHAPTER  XXI. 
DEFENSE— ANSWER  IN  GENERAL. 

§  385.  Nature  of  answer. 

§  386.  Answer  under  the  codes. 

§  387.  Objections  not  appearing  on  face  of  complaint. 

§  388.  Time  to  answer. 

§  3S9.  Mode  of  pleading — Inconsistent  defense. 

FORMS  OF  ANSWERS. 
§  406.     Form  101.     Denial  because  of  lack  of  information  or  belief. 

§  385.  Nature  of  answer. — A  pleading  admitting  a  debt 
and  alleging  inability  to  pay  is  a  confession  rather  than  an 
answer.^ 

§  386.  Answer  under  the  codes. — The  answer  of  the  de- 
fendant should  contain: 

1.  A  general  or  specific  denial  of  the  allegations  in  the 
complaint  intended  to  be  controverted  by  the  defendant, 
or  a  denial  thereof  according  to  information  and  belief. 
In  denying  any  allegation  in  the  complaint,  not  pre- 
sumptively within  the  knowledge  of  the  defendant,  it  shall 
be  sufficient  to  put  such  allegation  in  issue,  for  the  defend- 
ant to  state,  as  to  such  allegation,  that  he  has  not  sufficient 
knowledge  or  information  upon  which  to  base  a  belief. 

2.  A  statement,  in  ordinary  and  concise  language,  of  any 
new  matter  constituting  a  defense  or  counterclaim.^ 

A  defendant  is  entitled  to  any  defense  of  fact  or  law 
which  may  be  created  out  of  the  circumstances  surround- 
ing the  situation,  whether  discovered  by  himself  or  his 
attorney.^    An  equitable    estoppel    may  be  pleaded  as  a 

1  Arizona  Mining  etc.  Co.  v.  Ben-  see.  104;  L.  O.  L.,  sec.  74,  Amend- 
ton,  12  Ariz.  373,  100  Pac.  952.  ments  1915,  p.  24. 

„  _        T  ^.r-  ,^o         ,^^  ^  Bridge  v.  Calhoun  etc.,  57  Wash. 

2  ^ev.  Laws  1915,  p.   193,  e.  158,       ^72,  106  Pac.  762. 
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defense  in  a  legal  action  for  dower.^  In  Oregon,  wlien  tlie 
defendant  at  law  is  entitled  to  relief  in  equity,  he  must 
file  a  cross-bill  in  equity,  whereupon  the  case  proceeds  as 
in  equity.^  Under  a  statute  providing  that  the  pleadings 
shall  be  a  petition  by  the  plaintiff,  an  answer  or  demurrer 
by  the  defendant,  a  demuiTer  or  reply  by  the  plaintiff,  and 
a  demurrer  by  the  defendant  to  the  reply,  a  plea  in  bar  is 
not  authorized.^  An  answer  setting  forth  a  partnership 
relation  in  an  action  for  money  loaned  is  a  plea  in  bar 
rather  than  in  abatements 

§  387.     Objections  not  appearing  on  face  of  complaint. — 

Under  a  code  provision  that  the  pleading  of  the  defendant 
shall  be  by  demurrer  or  answer,  any  matters  of  defense 
which  do  not  appear  upon  the  face  of  the  complaint  must  be 
raised  in  the  answer.* 

§  388.  Time  to  answer. — The  court  in  its  discretion  may 
impose  terms  as  a  condition  upon  which  an  answer  may  be 
filed  after  the  st'atutoiy  time,  and  an  order  of  that  nature 
must  be  considered  in  its  entirety,  and  upon  noncompliance 
with  the  terms  it  is  an  order  denying  the  right.®  The  tak- 
ing of  steps  in  an  attempt  to  transfer  a  case  from  a  state 
court  to  a  federal  court  does  not  excuse  the  defendant  from 
filing  his  answer  in  time,^"  even  though  the  case  was  re- 
moved before  defendant's  time  for  answering  had  ex- 
pired."   Where    the    answer   tendered   might   have   been 

4  Hilton  V.  Sloan,  37  Utah,  359,  8  McKim  v.  District  Court,  33  Nev. 
108  Pac.  689.                                                 44,  110    Pac.  4;    Nev.    Comp.  Laws, 

5  Watson  V.  McLench,  57  Or.  446,       3133. 

110  Pac.  482,  112  Pac.  416;   Donart  9  Hayes  v.    Butler,  25    Cal.    App. 

V.  Stewart,  63  Or.  76,  126  Pac.  608.  743,  145  Pac.  553. 

6  Anderson  v.  State,  42  Okl.  151,  lO  State  v.  American  Surety  Co., 
140  Pac.  1142;  Okl.  Rev.  Laws,  1910,  26  Idaho  652,  Ann.  Cas.  1916E,  209, 
§  4736.  145  Pac.  1097. 

T  Armstrong  v.  HoUen,  58  Or.  534,  11  Morbeck   v.   Bradford   etc.  Co., 

115  Pac.  423.  19  Idaho,  83,  113  Pac.  89. 
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prepared  in  an  hour  and  no  reasonable  excuse  is  given  for 
the  delay  of  several  weeks,  it  is  reasonable  for  the  court  to 
require  a  bond  for  any  judgment  which  the  plaintiff  may 
recover,,  as  a  condition  for  the  filing  of  the  answer.^^ 

§  389.  Mode  of  pleading — ^Inconsistent  defense. — Incon- 
sistent defenses  may  be  separately  pleaded.^^  Denials  in 
one  defense  are  not  affected  or  qualified  by  inconsistent 
affirmative  matter  in  another  or  separate  defense.^*  In 
Oregon,  before  the  amendment  of  1913,  a  general  denial  of 
plaintiff's  claim  could  not  be  accompanied  by  the  defense 
of  a  counterclaim.^^  Defenses  which  may  all  be  true  are 
not  inconsistent,  but  when  some  of  them  must  be  false  if 
others  are  true,  they  are  inconsistent.*® 

The  test  of  inconsistency  in  defense  is  whether  proof  of 
one  necessarily  disproves  the  other,  and  the  rule  requiring 
liberal  construction  of  pleadings  applies  to  informal  or  de- 
fective statements  of  a  good  cause  of  action  or  defense,  but 
not  to  inconsistent  pleadings  of  separate  defenses."  It  is 
the  province  of  the  court  to  draw  conclusions  from  the  facts 
and  determine  whether  different  defenses  are  inconsistent, 
regardless  of  whether  the  pleader  draws  inconsistent  con- 
clusions or  not.*^ 

12  Kosher  v.  Stuart,  64  Or.  123,  is  L.  O.  L.,  §  74;  Hammer  v. 
121  Pac.  901,  129  Pac.  491.                         Campbell  etc.  Gas  Burner  Co.,  74  Or. 

13  Cal.     Code      Civ.      Proc.      441;       126,  144  Pac.  396. 

Dibble  v.  Keliance  etc,  Ins.  Co.,  170  le  Suszink  v.  Alger  Logging  Co.,  76 

Cal.  199,  149  Pac.  171;  In  re  Hellier's  Or.     189,     147     Pac.    922^    Lord    v. 

Estate,   169  Cal.   77,   145   Pac.   1008;  Waisato   Irr.   Co.,   81  Wash.  561,   142 

Tustin  Packing  Co.  v.  Pacific    Coast  pac_   1172;    Kimbel  v.   Stackpole,   60 

Fruit  Auction  Co.,  21  Cal.  App.  274,  ^^sh.  35,  35  L.  E.  A.    (N.  S.)    148, 

131  Pac.  338;  Denver  etc.  Cab    Co.  v.  hq   p^c.   677;    O'Donnell  v.   City   of 

Cast,  54  Colo.  17,  129  Pac.  233;   Em-  p^tte^  44  ^ont.  97,  119  Pac.  281. 

pire    Eanch    etc.    Co.    v.    Chapin,  22  ,,  p^^^^^  ^_                        j^^_           ^^ 

Colo.  App.  538,  126  Pac.  1107.  ^^            ^^6  Pac.  1005. 

14  Shepherd    Teague    Co.    v.    Her- 
mann,   12    Cal.    App.    394,    107    Pac.  ''  ^""F"''  ^-    farmers'    etc.  Bank, 
622;    Light  V.   Stevens,   8   Cal.   App.  ^^  Wash.  310,  123  Pac.  465, 

74,  103  Pac.  361. 
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Defenses  which  have  been  held  to  be  not  inconsistent  are 
as  follows:  A  claim  of  water  as  a  riparian  owner  and  also 
by  adverse  user;^^  claim  of  adverse  possession  and  one  of 
prior  appropriation;^"  a  general  denial  and  also  the  allega- 
tion of  a  different  contract  and  its  settlement  and  release  ;^^ 
in  an  action  for  slander  a  general  denial  and  a  claim  that 
the  language  used  was  true;^^  a  general  denial  and  a  plea 
of  justification;^^  a  general  denial  and  an  allegation  that 
defendant's  (signature  was  secured  by  fraud ;^^  a  general 
denial  in  connection  with  a  claim  of  payment;^  a  general 
denial  and  pleading  of  the  statute  of  limitations ;-''  that  a 
guaranty  was  secured  by  fraud  and  that  no  liability  has 
arisen  thereunder  ;^'^  and  in  an  action  for  injuries  based  on 
the  theory  of  the  relationship  of  passenger  and  carrier  de- 
fenses of  contributory  negligence  under  the  Workmen's 
Compensation  Act."* 

FORMS  OF  ANSWERS. 

§  406.    Denial  because  of  lack  of  information  or  belief. 

Form  No.  101. 
The  defendant  [or  the  defendants  severally,  each  for 
himself],  answering  paragraph  I  of  plaintiff's  complaint 
[or  answering  the  following  allegation  in  plaintiff's  com- 
plaint (quote  it)],  states  that  he  has  no  information  or  be- 
lief upon  the  subject  sufficient  to  enable  him  to  answer  the 
same,  and  placing  his  denial  on  that  ground  he  denies  that 
[deny  specifically  such  allegation]. 

19  Davis  V,  Chamberlain,  51  Or.  24  Gibson  v.  Feeney,  66  Wash.  531, 
304,  98  Pac.  154.  120  Pac.  97. 

20  Hough  v.  Porter,  51  Or.  318,  25  Richards  v.  Stewart,  53  Colo. 
95  Pac.  732,  98  Pac.  1083,  102  Pac.  205,  124  Pac.  740. 

728.  26  Gilmour  v,  Hawley   Mer.  Co.,  21 

21  Bowers  v.  Good,  52  Wash,  384,       Colo.  App.  307,  121  Pac.  765. 

100  Pac.  848.  27  American      National      Bank     v. 

22  Wallace  v.  Kopenbrink,  31  Okl.  Donnellan,  170  Cal.  9,  Ann.  Cas. 
26,  119  Pac.  579.  1917C,  744,  14S   Pac.   188. 

23  Vorhees  v.  Toney,  32  Okl.  570,  23  Susznik  v.  Alger  Logging  Co.,  76 
122  Pac.  552.  Or.  189,  147  Pac.  922. 
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CHAPTER  XXTT. 

DEFENSES— GENERAL  DENIAL. 

§  407.  Sufficiency  of  the  general  denial. 

§  412.  Denial  by  articles. 

§  416.  Denial  of  legal  conclusions. 

§  417.  Negative  pregnant. 

§  427.  Admissions  in  the  answer. 

§  428.  Admissions  by  failure  to  deny. 

§  407.  Sufficiency  of  the  general  denial — ^A  general 
denial  puts  in  issue  all  the  material  allegations  in  an  un- 
verified complaint.^  The  usual  form  of  a  general  denial 
is  that  defendant  denies  each  and  every  allegation  of  fact 
in  the  petition.^  A  general  denial  under  the  code  is  equiva- 
lent to  a  plea  nul  tiel  record,^  or  a  general  issue  at  common 
law.*  A  denial  of  all  the  material  allegations  of  a  com- 
plaint is  sufficient  as  a  general  denial.^  An  allegation  of  a 
jurisdictional  fact  is  not  properly  put  in  issue  by  a  general 
denial.*  Where  a  complaint  is  verified,  general  denials 
may  be  stricken  from  the  answer.^ 

§  412.  Denial  by  articles. — In  Oregon,  a  denial  in  the 
answer  of  specific  paragraphs  of  the  complaint  by  number 
is  sufficient.® 

Under  the  Nevada  statute  of  1913,  when  a  pleading  is 
divided  into  numbered  paragraphs,  a  general  denial  of  such 

1  Mentone  Irr.  Co.  v.  Kedlands  etc,  *  Peters  v.  McPherson,  62  Wash. 
Power    Co.,    155     Cal.    323,    326,    17       496,  114  Pac.  188. 

Ann.  Cas.  1222,  22  L.  R.  A.  (N.  S.)  ^  Toone  v.  J.  O.  O'Neill  Const.  Co., 

382,  lOO  Pac.  1082.  40  Utah,  265,  121  Pae.  10. 

6  Empire  Ranch  etc.  Co.  v.  Millet, 

2  Prunty  v.  Consolidated  Fuel  etc.       34  Colo.  App.  464,  135  Pac.  127. 
Co..  82  Kan.  541,  108  Pac.  802.  ,  ^.^^^^  ^    ^^^^^^   22   ^^^    ^pp_ 

3  Oliver  t.  Gimbel,  38  Okl.  50,  132       383,  134  Pac.  370. 

Pac.  144.  8  Miller    v.     Cunningham,    71    Or. 

518,  139  Pac.  927. 
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pleading  is  sufficient  to  put  in  issue  all  matters  therein, 
or  tlie  pleading  may  be  denied  generally,  saving  and  ex- 
cepting such  allegations  as  it  may  desire  to  admit,  and 
then  referring  to  the  admitted  allegations  with  sufficient 
certainty.®* 

§  416.  Denial  of  legal  conclusions. — The  denial  in  an  an- 
swer of  a  conclusion  only  and  not  of  any  fact  is  immaterial, 
and  raises  no  issue.® 

§  417.  Negative  pregnant. — Rules  of  pleading  are  in- 
tended to  prevent  evasion  and  to  require  the  denial  of  every 
specific  allegation  in  a  sworn  complaint,  both  in  substance 
and  in  spirit,  and  not  merely  of  its  literal  truth.^®  A  denial 
that  defendant  became  justly  or  otherwise  indebted  for  a 
balance  on  account  rendered  defendant  between  two  cer- 
tain dates  or  at  any  other  time  for  a  certain  sum  involves 
a  negative  pregnant.^^  A  denial  in  the  conjunctive  raises 
no  issue  as  to  the  ownership  of  either  of  two  lots,  and  re- 
lieves the  plaintiff  of  the  duty  of  proving  ownership.^-  An 
allegation  in  the  answer  that  the  value  of  brick  is  not  eight 
dollars  per  thousand  or  any  other  sum  than  ten  dollars  per 
thousand  is  an  admission  of  the  value  of  eight  dollars  as 
alleged  in  the  complaint.^^  An  answer  denying  that  an 
article  is  worth  a  certain  sum  or  any  greater  than  a  certain 
other  sum  particularly  admits  the  value  to  be  any  sum  less 
than  the  sum  stated.^*  Where  plaintiff  sues  for  one  thou- 
sand dollars  damages  and  the  answer  denies  that  plaintiff 
has  been  damaged  in  the  sum  of  one  thousand  dollars,  such 

8a  Nev.  stats.  1913,  c.  37,  sees.  Water  &  I.  Co.,  11  Cal.  App.  190,  104 
1,  2.  Pac.  462. 

9  Thonipson  y.  Colvin,  53   Or.  488,  ''  ^^^^^^^  ^'  ^""bl^^'^'  «  Cal.  App. 

101   Pac    201  ^^^'  ^^  ^^'-  ^2^- 

13  Thompson  v.  Colvin,  53  Or.  488, 

10  Bartlett  Estate  Co.  v.  Fraser,  II       jqi  Pac.  201. 

Cal.  App.  373,  105  Pac.  130.  14  Hewitt  v.  Huffman,  55  Or.   57, 

11  Piestou    V.    Central    California       105  Pac.  98. 
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denial  amounts  to  an  admission  that  plaintiff  has  sustained 
damages  in  a  sum  less  than  one  thousand  doUars.^^  A 
denial  that  plaintiff  delivered  all  the  materials  sued  for  is 
insufiScient,  being  equivalent  to  an  admission  that  substan- 
tially all  were  delivered.^^  A  denial  that  property  alleged 
to  have  been  converted  was  of  the  amount  alleged  in  the 
complaint  is  insufficient  to  require  evidence  of  value." 

Where  it  clearly  appears  from  other  parts  of  the  answer 
that  allegations  technically  admitted  by  negative  pregnant 
were  in  fact  denied,  the  answer  will  be  sufficient.^® 

§  427.  Admissions  in  the  answer. — ^An  admission  in  an 
adversary's  pleading,  to  be  available,  must  be  taken  with 
all  the  qualifying  clauses  included  in  it,  and  such  clauses 
may  nullify  the  effect  of  the  admissions.^^  An  admission 
by  a  defendant  that  he  is  the  owner  of  certain  animals  is 
not  an  admission  that  he  is  the  owner  of  the  animals 
charged  with  trespassing  upon  plaintiff's  land  where  no 
connection  therewith  is  shown  by  the  allegations  of  the 
complaint.^''  A  defendant  who  denies  negligence  does  not 
admit  negligence  by  setting  up  plaintiff's  contributory  neg- 
ligence.^^ An  admission  that  defendant  is  unable  to  meet 
its  obligations  as  they  mature  is  an  admission  of  insol- 
vency.^^ In  a  suit  for  deficiency  judgment,  the  admission 
of  the  allegation  that  the  referee  duly  sold  the  said  land 
establishes  that  all  the  mortgaged  land  was  sold.^^ 

15  Welch  V.  Bigger,  24  Idaho,  169,  20  Surbaugh  v.  Butterfield,  44  Utah, 
133  Pac.  381.  446,  140  Pac.  757. 

16  Jones  etc.  Steel  Co.  v.  Abner  21  Day  v.  KeUy,  50  Mont.  306,  146 
Doble  Co.,  162  Cal.  497,  123  Pac.  290.  p^^^.   gg^^ 

17  Eonning   v.   Way,   18   Cal.   App. 

o"7  123  Pac  615  ^^  Department  Store  Co.  v.  Gauss- 
is  Drcnnen   v.   Williams,   59     Colo.  Langenberg  Hat   Co.,   17  N.   M.   112, 

301,  Ann.  Cas.  1917A,  664,  148  Pac.  125  Pac.  614. 

265.  23  Hibernia   Sav.   &  Loan    Soc.   v. 

19  Oklahoma    Moline    Plow    Co.    v.  Boyd,  155  Cal.  193,  100  Pac.  239. 

Smith,  41  Okl.  498,  139  Pac.  285. 
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§  428.  Admissions  by  failure  to  deny. — Failure  to  deny 
a  material  ar.egation  of  the  complaint  has  the  effect  of  an 
admission.^^  Failure  to  deny  an  allegation  that  a  building 
destroyed  by  fire  was  occupied  as  specified  in  the  policy 
is  not  cured  by  allegations  in  the  answer  that  the  building 
was  also  occupied  for  other  forbidden  purposes.-^  Failure 
to  deny  that  a  tenant  was  holding  over  against  his  lessor's 
will  is  an  admission  that  he  knew  there  was  no  waiver  of 
the  notice  to  quit.^*'  In  an  action  to  quiet  title,  where  a 
tax  title  is  set  up  by  cross-complaint,  plaintiff  cannot  assert 
that  the  levy  was  void  if  he  fails  to  deny  the  levy.-^  A 
claim  for  furniture  sold  is  inconsistent  with  the  defense  of 
want  of  satisfaction  of  notes,  which  was  not  alleged  to  arise 
out  of  the  same  transaction,  and  is  therefore  no  denial.^* 

24  William  Wilson  Co.  v.  Trainor,  Cal.  768,  99  Pac.  176;  Meeker  v.  Met- 

27  Cal.  App.  43,  148  Pae.  954;  Vance  tier,  50  Wash.  473,  97  Pac.  507. 

Eed-n-ood  Lumber    Co.   v.   Durphy,   8  25  O'Neill  v.    Caledonian   Ins.    Co., 

Cal.  App.  664,  97  Pac.  702;   McCoy  166  Cal.  310,  135  Pac.  1121. 

V.    Buckley,    11    Cal.  App.    241,   104  26  Alden   v.   Mayfield,    164   Cal.   6, 

Pac.    705;    Blanck  v.    Commonwealth  127  Pac.  45. 

etc.  Corp.,  19  Cal.  App.  720,  127  Pac.  27  Griggs  v.  Hartzoke,  13  Cal.  App. 

805;    Samuels   v.    Ottinger,    169   Cal.  429,  109  Pac.  1104. 

209,  Ann.  Cas.  1916E,  830,  146  Pac.  28  Street  v.  Smith,   15   N.   M.   95, 

638;  Madison  v.  Octave  Oil  Co.,  154  103  Pac.  644. 
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CHAPTER  XXin. 
DEFENSES— NEW  MATTEE. 

§  460.  Pleas  in  abatement. 

§  461.  Joint  plea  as  to  one  defendant. 

§  46?.  Waiver  by  pleading  to  merits. 

§  46o.  Pleas  in  bar. 

§  465.  Matters  in  avoidance. 

§  467.  Denial  on  information  and  belief. 

§  473.  Denial  for  want  of  information  or  belief. 

§  460.  Pleas  in  abatement. — Under  code  provisions 
which  do  not  recognize  pleas  in  abatement  as  such,  a  plead- 
ing which  is  entitled,  ''defendant's  plea  in  the  nature  of  a 
plea  in  abatement,"  if  sustained  at  all,  must  be  treated  as 
a  demurrer  or  as  an  answer.^  In  an  action  for  money  had 
and  received,  a  plea  in  abatement  setting  up  the  pendency  of 
another  action  to  replevin  the  money  is  not  sufficient  where 
the  money  is  not  specifically  described.^  Such  pleas  must 
be  strictly  construed.^  A  plea  in  abatement  which  shows 
another  action  pending  is  insufficient  where  such  action  is 
a  cross-suit,  as,  where  one  action  is  on  notes  and  the  other 
action  is  for  an  accounting  of  a  partnership,  and  there  is 
no  showing  that  plaintiff  is  one  of  the  partners.* 

The  sole  object  of  a  plea  in  abatement  is  to  protect  the 
defendant  from  another  suit  brought  by  some  person  who 
might  be  the  real  party  in  interest.** 

§  461.  Joint  plea  as  to  one  defendant. — ^Where  a  com- 
plaint is  directed  against  two  defendants  and  the  liability 

1  Sweet  V.  Crane,  39  Okl.  248,  134  697,  108  Pae.  719;  Condon  Nat.  Bank 
Pac.  1112.  V.    Rogers,   60    Or.    189,    Ann.    Gas. 

2  Dowdy  V.  Calvi,  14  Ariz.  148,  125        1914A,  101,  118  Pac.  846. 

Pac.  873.  4  Helfrich  v.  Eomer,  16   Cal.  App. 

3  Bernheim    Distilling    Co.    v.   El-       433,  118  Pac.  458. 

more,  12  Cal.  App.  85,  106  Pac.  720;  4a  Clorinda  Trust  etc.  Co.  T.  Doty 

Reed  &  Co.  v.  Harshall,  12  Cal.  App.        (Or.),  163  Pac.  418. 
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of  one  involves  facts  not  material  to  the  liability  of  the 
other,  and  they  answer  separately,  neither  of  them  need 
answer  those  allegations  which  relate  solely  to  the  obliga- 
tions of  the  other.^  Where  one  defendant  pleaded  plain- 
tiff's contributoiy  negligence  and  the  other  did  not,  it  was 
proper  to  charge  the  jury  that  plaintiff  could  recover 
against  the  one  who  did  not  plead  contributor^'  negligence, 
though  he  could  not  as  against  the  one  who  did  plead  it, 
and  this  although  the  complaint  charged  that  the  injury 
was  by  reason  of  defendants'  negligence  without  fault  of 
the  plaintiff.* 

§  462.  Waiver  by  pleading  to  merits. — ^A  plea  in  abate- 
ment must  be  disposed  of  before  the  plea  in  bar  will  be 
considered,  as  an  answer  to  the  merits  before  the  trial 
waives  the  plea  in  abatement."^ 

§  463.  Pleas  in  bar. — Setting  up  of  partnership  relation 
in  an  action  for  money  loaned  pleads  a  matter  in  bar  and 
not  in  abatement,  and  is  not  waived  because  joined  with  a 
general  issue.' 

§  465.  Matters  in  avoidance. — An  answer  to  a  complaint 
upon  a  note,  that  if  there  was  any  agreement  that  defend- 
ant would  be  liable  as  indorser  it  was  void,  is  insufficient 
as  a  plea  in  confession  or  avoidance,  because  it  does  not 
admit  the  allegations  of  the  complaint.®  New  matter  al- 
leged in  the  answer  must  be  averred  with  the  same  pre- 
cision required  in  the  complaint.^^ 

5  Hibernia  Saving  &  Loan  Soc.  v.  25;  L.  O.  I/.,  72;  Or.  Stats.  1913, 
Dickinson,  167  Cal.  616,  140  Pac.  265.       P-  138. 

8  Armstrong  v.  HoUen,  58  Or.  534, 

6  Kirk  V.  Santa  Barbara  Ice   Co.,       ,  jc  p^^   ^23 

157  Cal.  591,  108  Pa^.  509.  ^  ^.^.^^    ^^^^    ^^^^  ^_    ^^^^^^^   53 

7  Devlin  v.  Moore,  64  Or.  433,  130       Colo.  446,  128  Pac.  56. 

Pac.    35;     La    Grande    v.     Portland  10  Vaiighan   v.   Kujath,   44    Mont. 

Public  Market,  58  Or.  126,  113  Pae.       484,  120  Pac.  1121. 
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§  467.  Denial  on  information  and  belief. — A  defendant 
cannot  deny  on  infonnation  and  belief  matters  which  are 
within  his  personal  knowledge."  The  denial  on  informa- 
lion  and  belief  of  corporate  existence  or  of  any  facts  which 
are  matters  of  public  record  raises  no  issue. ^^  A  denial  on 
information  or  belief  of  facts  which  are  presumably  within 
the  defendant's  knowledge  will  be  disregarded  as  sham, 
and  the  allegation  of  the  complaint  to  which  it  is  directed 
will  be  deemed  admitted.^^  However,  the  act  of  an  agent 
in  drilling  a  well  to  a  certain  depth,  where  it  does  not 
appear  that  the  well  is  still  of  the  same  depth,  is  not  such 
an  act  as  is  presumed  to  be  within  the  knowledge  of  the 
defendant.^*  A  denial  on  infonnation  and  belief  of  the 
execution  and  delivery  of  a  contract  is  not  an  admission  of 
its  due  execution.^^  An  allegation  in  a  complaint  for  fraud 
which  states  that  defendant's  building  encroaches  upon  cer- 
tain other  land  is  of  no  effect  when  made  upon  information 
and  belief,  since  the  actual  location  of  the  building  can  be 
ascertained  by  the  pleader.^^ 

§  473.    Denial  for  want  of  infonnation  or  belief. — The 

denial  of  knowledge  or  information  sufficient  to  form  a 
belief  as  to  defendant's  alleged  indebtedness  and  plaintiff's 
demands  for  payment  is  insufficient.^'^  In  an  action  to  de- 
tennine  water  rights,  a  denial  as  to  the  rights  of  all  except 
the  party  making  the  denial  may  be  based  upon  want  of 

11  Sociedade  etc,  Santo  v.  Santa  Or.  382,  126  Pae.  1005;  Zany  v.  Eaw 
Clara  Valley  Bank,  24  Cal.  App.  592,  Hide  Gold  Min.  Co.,  15  Cal.  App.  373, 
141  Pac.  1054;  Chicago,  R.  I.  &  E.  P.       114  Pac.  1026. 

Ry,  Co.  V.  Wertheim,  15  N.  M.  505,  14  Warring  v.  Couch,  165  Cal.  383, 

Ann.   Cas.   1912C,   148,   30   L.   R    A.  132  Pac.  587. 

(N.  S.)  771,  110  Pac.  573.  15  Otten  v.  Spreckels,  24  Cal.  App. 

12  First  Nat.  Bank  of  Iowa  City  v.  251,  141  Pac.  224. 

Walker,  27  Idaho,  199,  148  Pae.  46;  16  Bryan   v.   Grosse,   155   Cal.   132, 

First  Nat.  Bank  v.   Silver,   45   Mont.  99  Pac.  499. 

231,  122  Pac.  584;  Vadney  v.  State  17  Department  Store  Co.  v.  Gauss- 
Board,  19  Idaho,  203,  112  Pac.  1046.  Langenberg  Hat  Co.,  17  N.  M.   112, 

13  Peters  v.  Queen  City  Ins.  Co.,  63  125  Pac.  614. 
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infonnation.^^  The  denial  of  agency  for  want  of  knowl- 
edge cannot  be  made  where  the  fact  is  presumably  within 
the  knowledge  of  the  pleader.^^  A  defendant  in  forcible 
entry  and  detainer  is  chargeable  with  notice  of  possession, 
and  cannot  base  his  denial  of  plaintiff's  possession  on  want 
of  information  and  belief.^"  The  rule  preventing  denials 
on  infoiTQation  or  want  of  knowledge  does  not  go  so  far  to 
require  a  pleader  to  consult  the  files  and  records  of  a  referee 
in  bankruptcy.^^  Payment  of  a  note  or  debt  cannot  be 
denied  upon  information  and  belief.-^ 


18  Joyce  V.  Rubin,  23  Idaho,  296, 
130  Pae.  793. 

19  City  of  Olympia  v.    Turpin,  70 
Wash.  581,  127  Pac.  210. 

20  Brown  v.   Martin,  23  Cal.  App. 
736,  139  Pac.  823. 


21  Dittemore  v.  Cable  Milling  Co., 
16  Idaho,  298,  133  Am.  St.  Rep.  98, 
101  Pac.  593. 

22  Bartlett  Estate  Co.  v,  Fraser,  11 
Cal.  App.  373,  105  Pac.  130. 
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CHAPTER  XXIV. 
FORMS  OF  DEFENSES  IN  ABATEMENT. 

§  602.     Form  173.     Foreign  statute  of  limitations  in  tort  action. 
§  623.     Form  194.     Want  of  jurisdiction  of  the  person. 

§  602.    Foreign  statute  of  limitations  in  tort  action. 
Form  No.  173. 
[Title.] 

For  a  further  and  separate  defense,  the  defendant  alleges 
that  the  said  personal  injury  described  in  the  complaint 

occurred  in  the  state  of and  that  at  the  time  of  the 

occurrence  thereof,  to  wit,  on  the  day  of ,  19 — ■, 

and  at  all  times  thereafter  to  the  present  time  both  the 
plaintiff  and  this  defendant  were  and  still  are  citizens  and 

residents  of  the  state  of ,  and  that  at  the  time  of  said 

injury  there  was,  ever  since  has  been,  and  still  is  a  statute 

of  the  state  of ,  known  as  section  — —  of  chapter 

of  the  Eevised  Statutes  of  said  state,  which  provides  as 
follows  [give  copy  of  section,  or  state  its  substance].  That 
no  action  was  begun  by  the  plaintiff  to  recover,  on  account 

of  said  alleged  injury,  in  the  said  state  of within 

years  next  after  the  cause  of  action  alleged  in  said  com- 
plaint accrued,  nor  was  this  action  commenced  within  said 

period  of  years.    Wherefore  this  defendant  alleges 

that  the  said  cause  of  action  has  become  and  is  by  virtue 
of  the  operation  of  said  statute  completely  barred. 

§  623.    Want  of  jurisdiction  of  the  person. 

Form  No.  194. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  was  at  the  commencement  of  this  action,  and  is 

now,  consul  of ,  for  the  city  of ,  duly  accredited 

to  the  President  of  the  United  States,  and  by  him  received 
and  acknowledged  as  such  [or  otherwise]. 
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CHAPTER  XXV. 
COUNTERCLAIM. 

§  626.  l>istinction  between  counterclaim  and  cross-complaint. 

§  627.  Counterclaim — Setoff — ^Eecoupment  distinguished. 

§  628.  Must  be  an  existing  claim. 

§  629.  Assignment  of  ground  of  claim. 

§  630.  Mutuality  of  demand. 

§  631.  Unliquidated  demand. 

§  626.  Distinction  between  counterclaim  and  cross-com- 
plaint.— In  a  suit  for  money  for  water  furnished,  a  cross- 
complaint  filed  for  failure  to  furnish  water  is  not  a  cross- 
complaint,  but  a  counterclaim.^ 

§  627.  Comiterclaim — Setoff — Recoupment  distinguished. 
A  setoff  is  not  technically  a  matter  of  defense,  and  does  not 
sound  in  damages;  it  is  a  money  demand  of  defendant 
against  plaintiff  arising  on  contract  and  constituting  a  debt 
independent  of  and  unconnected  with  the  cause  of  action 
set  forth  in  the  complaint.^  A  counterclaim  is  a  species 
of  setoff  or  recoupment  introduced  by  the  Codes  of  Civil 
Procedure;  it  is  an  enlargement  of  the  scope  of  setoff.^  Re- 
coupment is  the  keeping  back  or  stopping  of  something 
which  is  due  and  could  be  invoked  at  common  law  when 
defendant  had  sustained  damages  from  plaintiff's  breach 
of  the  contracts  sued  on,  the  defendant's  damages  being 
abated  from  plaintiff's  claim.^  Counterclaim  is  a  broader 
defense  than  either  setoff  or  recoupment,  and  includes 
both.^     Setoff,  as  such,  is  not  recognized  under  the  codes.^' 

1  Fresno  Canal  &  Irr.  Co.  v.  Perrin,  4  Krausse  v.  Greenfield,  61  Or.  502, 
170  Cal.  411,  149  Pac.  805;  Cal.  Code  Ann.  Cas.  1914B,  115,  123  Pac.  39!:. 
Civ.  Proc.  438,  subd.  2.  5  First    Nat.    Bank    v.  Lewis,    57 

2  Krausse  v.  Greenfield,  61  Or.  502,  Colo.  124,  139  Pac.  1102. 

Anr.   Cas.   1914B,  115.  123  Pac.  392.  6  Dolenty  v.  Rocky   Mountain  Bell 

3  I<1.:  Wollan  v.  McKay,  24  Idaho,  Tel.  Co.,  41  Mont.  105,  108  Pac.  921. 
691,  135  Pac.  832. 
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A  defendant  in  an  action  for  conversion  cannot  set  off  a 
note  given  by  plaintiff  to  a  stranger  to  the  suit  and  assigned 
to  MmJ  At  common  law  a  defendant  could  not  counter- 
claim so  as  to  obtain  an  affirmative  judgment  against  plain- 
tiff for  anything  but  costs,  but  under  the  codes  there  is  no 
such  limitation.® 

A  counterclaim  or  setoff  must  always  be  specially 
pleaded.®" 

§  628.  Must  be  an  existing  claim. — A  counterclaim  must 
be  one  existing  and  matured  for  action  in  favor  of  the  party 
asserting  it  at  the  time  the  action  was  commenced.^  In  an 
action  for  the  return  of  the  purchase  price  money  where 
land  proved  deficient  in  quality,  a  broker  cannot  set  off  a 
sum  of  money  paid  to  the  occupant  of  the  land  where  such 
payment  was  not  for  plaintiff's  benefit,  but  in  order  to 
secure  the  profit  which  the  broker  expected  to  make  on  the 
transaction. ^°  The  test  of  the  validity  of  a  counterclaim 
is  whether  it  would  constitute  a  cause  of  action  by  defend- 
ant against  plaintiff  had  the  plaintiff  not  sued.^^  Where 
the  defendant  had  agreed  to  convey  land  to  the  plaintiff 
for  the  exact  price  for  which  he  should  buy  it,  in  an  action 
to  recover  the  difference  between  the  amount  which  plain- 
tiff paid  and  the  amount  which  defendant  actually  paid  for 
the  land,  the  defendant  cannot  set  off  a  sum  of  money  which 
he  claims  to  have  paid  out  as  expenses.^^  A  proceeding  in 
probate  to  compel  an  administrator  to  pay  an  allowed  claim 
is  an  action  in  which  a  setoff  may  be  allowed.^' 

7  First  Nat.  Bank  v.  Thompson,  41  lO  Hurford  v.  Norvall,  39  Okl.  496, 
Okl.  88,  137  Pac.  668.  135  Pac.  1060. 

8  Williams  V.  Pacific  Surety  Co.,  n  Johnson  v.  Acme  etc.  Mach.  Co., 
66  Or.   151,  127  Pac.   145,   131   Pae.  24  Okl.  468,  103  Pac.  638. 

1021,  132  Pac.  959,  138  Pac.  1186. 

8a  State  V.  Commissioners  (N.  M.),  '^  Jameson  t.  Kempton,  52  Wash. 

166  Pac.  906.  10^,  100  Pac.  186. 

9  Scott  V.  Waggoner,  48  Mont.  536,  13  In  re  Bell's  Estate,  168  Cal.  253, 
L.  R.  A.  1916C,  491,  139  Pac.  454.  141  Pac.  1179. 
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§  629.  Assignment  of  ground  of  claim. — ^Provisions  of 
the  codes  that  the  assignment  of  a  thing  in  action  shall  not 
prejudice  defenses  or  counterclaims  allow  the  tenant  of  a 
farm  who  has  an  agreement  for  the  equal  division  of  pro- 
ceeds to  an  offset  against  the  assignee  of  the  landlord.^* 
The  assignee  of  a  judgment  against  a  plaintiff  stands  in  no 
better  position  than  his  assignor,  although  he  takes  the 
judgment  for  value  and  without  knowledge  of  the  judg- 
ment debtor's  counterclaim.^^  "Where  the  plaintiff  and  his 
assignee  separately  consign  proceeds  to  the  defendant,  and 
he  agrees  to  pay  a  fixed  price  therefor,  and  the  proceeds  are 
not  kept  separate,  and  a  part  are  returned  as  unmarket- 
able, defendant  might  not  deduct  for  such  unmarketable 
part  against  any  .single  one  of  the  consignors,  but  when 
they  all  assign  their  claims,  such  setoff  may  be  urged 
against  the  assignee.^^  Where  at  the  time  of  an  assign- 
ment to  the  plaintiff  of  an  executory  contract  to  sell  jellies 
to  the  defendant  nothing  is  due  upon  the  contract  assigned, 
the  defendant  cannot  counterclaim  against  the  assignee  a 
claim  which  was  matured  against  the  assignor  at  the  time 
of  the  assignments'^  The  defendant  in  an  action  upon  an 
assigned  claim  may  avail  himself  of  any  defense  against 
the  assignor,  but  such  defense  will  not  support  any  affirma- 
tive judgment.^* 

§  630.  Mutuality  of  demand. — In  an  action  for  specific 
performance,  the  court  cannot  quiet  title  upon  defendant's 
cross-bill  against  one  not  interested  in  the  result.^^  In  a 
suit  to  cancel  a  note  and  mortgage,  the  defendant  cannot 

14  Mascarel  v.  Lynch,  165  Cal.  476,  17  King  v.  West  Coast  Grocery  Co., 
132  Pac.  1034;  Cal.  Code  dv.  Proe.       72  Wash.  132,  129  Pac.  1081. 

368,  440.  18  State     v.     Superior     Court,     67 

15  Machado  v.  Borges,  170  Cal.  501,       Wash.  355,  121  Pac.  847. 

150  Pac.  351.  19  Howe  v.  Kern,  63  Or.  437,  125 

16  Kempe    v.    Johnson,    57    Wash.       Pa«.  834,  128  Pac.  818. 
154,  106  Pac.  619. 
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by  cross-complaint  set  up  a  right  of  action  under  a  contract 
to  which  others  besides  plaintiffs  are  parti es.^^  Where  a 
bank  in  which  the  funds  of  an  estate  was  deposited  becomes 
bankrupt,  its  allowed  claims  against  the  estate  may  be  set 
off  against  the  demands  of  the  estate.^^  An  indebtedness 
of  a  son  to  a  cori^oration  upon  stock  subscribed  is  no  coun- 
terclaim against  its  debt  to  his  father.^^  A  contract  by  a 
partnership  under  one  name  is  available  as  a  counterclaim 
against  an  action  against  it  in  another  name  without  a 
formal  assignment.^^  One  defendant  may  set  off  his  coun- 
terclaim against  a  plaintiff  although  it  is  not  in  favor  of 
the  other  defendants.^*  A  surviving  partner  may  set"  up 
a  counterclaim  in  favor  of  the  partnership.^^  In  a  suit 
upon  a  defendant's  joint  and  several  obligation  under  a 
lease,  a  counterclaim  by  one  of  the  defendants  for  the  con- 
version of  certain  personal  property  is  not  objectionable 
because  in  favor  of  another  one  of  the  defendants.-^  A 
joint  note  to  a  defendant  not  signed  by  any  of  the  plain- 
tiffs cannot  be  the  basis  of  a  counterclaim  in  a  suit  on  a 
contract  in  which  one  of  the  signers  is  not  interested.^'^ 

§  631.  Unliquidated  demand. — That  one  of  several  cross- 
demands  is  reduced  to  judgment  while  another  is  not,  is  no 
obstacle  to  the  allowance  of  a  setoif.^^  A  cross-demand  for 
damages  for  the  wrongful  taking  and  injury  of  a  horse  may 

20  Rouse  V.  Bolen,  17  Ariz.  14,  147  &  Co.,  30  Okl.  773,  39  L,  E.  A. 
Pac.  736.  (N.  S.)  658,  120  Pac.  1108. 

21  People  V.  California  Safe  De-  25  First  National  Bank  v.  Silver, 
posit  &  Trust  Co.,  168  Cal.  241,  45  Mont.  231,  122  Pac.  584;  Mont. 
L.  R.  A.  1915A,  299,  141  Pae.  1181.  Kev.  Codes,  §§  5469,  5472,  5494. 

22  Waterbury  v.  United  Tel.  Co.,  26  Seott  v.  Waggoner,  48  Mont. 
€9  Or.  49,  138  Pae.  232.  536,  L.  R.   A.   1916C,  491,   139  Pac. 

23  Michigan    Stove    Co.    v.    Pueblo  454. 

Hardware  Co.,  51  Colo.  160,  116  Pac.  27  Hammer  v.    Campbell   etc.    Gas 

340.  Burner  Co.,  74  Or.  126,  144  Pac.  396. 

24  Stauffcr  V.  Campbell,  30  Okl.  76,  28  Machado  v.  Borges,  170  Cal.  501, 
118  Pac.  391;  McKay  v.  H.  A.  Hall  150  Pac.  351. 
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be  set  up  against  plaintiff  in  an  action  on  a  note.'^  Debts 
which  are  not  due  cannot  be  pleaded  as  offsets  or  counter- 
claims.^® 

§  632.  Equitable  defenses  and  setoffs. — A  counterclaim 
in  an  equity  suit  must  be  one  upon  which  suit  might 
be  maintained  by  the  defendant  against  the  plaintiff.^^ 
Equity  will  compel  a  setoff  of  implied  demands  where 
necessary  to  enable  the  party  claiming  it  to  collect  the 
claim,  and  the  insolvency  of  the  party  against  whom  the 
relief  is  sought  is  ground  for  invoking  such  remedy.^^ 

29  Ontjes  V.  Ehodenbough,  89  Kan.  31  Templeton  v.  Cook,  69  Or.  313, 
533,  132  Pac.  211.  138  Pac.  230. 

30  Buck  Co.  V.  Buck,  162  Cal.  300,  32  Machado  v.  Borges,  170  Cal.  501, 
122  Pac.  466;  Scatena  &  Co.  v.  Van  150  Pac.  351. 

Loben    Sels,  19    Cal.    App.  423,  126 
Pae.  187. 
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CHAPTER  XXVI. 
CROSS-COMPLAINT. 

§  656.     "Relation  of  cross-complaint  to  original  complaint. 

§  656.    Relation  of  cross -complaint  to  original  complaint. 

Under  code  provisions  that  a  cross-complaint  may  be  filed 
where  defendant  seeks  affirmative  relief  relating  to  or  de- 
pending on  the  contract  or  transaction  upon  which  the 
action  is  brought,  or  affecting  the  property  to  which  the 
action  relates,  the  defendant  in  an  action  to  foreclose  a 
street  assessment  lien  cannot,  by  cross-complaint,  interpose 
a  claim  against  plaintiff,,  the  contractor,  for  trespass  in  pil- 
ing dirt  on  defendant's  property  while  doing  the  work.^ 
In  Oregon,  the  pleading  is  called  a  complaint  in  the  nature 
of  an  equitable  cross-bill,  and  the  facts  set  out  must  be 
equitable  in  nature  and  the  relief  sought  must  be  material 
to  the  defense,  including  any  matter  which  entitles  defend- 
ant to  affiiTnative  relief,  if  in  some  degree  they  form  a  de- 
fense, either  entire  or  partial,  to  the  action  at  law,  and  such 
pleading  is  demurrable  if  it  appears  that  the  defense  is 
available  at  law.^  Matters  constituting  a  counterclaim  can- 
not be  pleaded.^ 

Procedure  similar  to  that  obtaining  in  the  other  code 
states  was  provided  for  New  Mexico  by  chapter  46  of  the 
Laws  of  1917. 

1  Engcbretsen  v.  Gay,  158  Cal.  27,  2  Carroll  v.  Bowne,  55  Or.  316,  106 

109   Pac.   879;    Cal.   Code   Civ.   Proc.       Pac.  331;  Or.  B.  &  C.  Comp.,  §391. 
442.  3  Haaland  v.   Miller,   67    Or.   346, 

136  Pac.  9. 
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CHAPTER  XXIX. 
INTERVENTION,  INTERPLEADER,  ETC. 

§  698.     Interpleader. 

§  698.  Interpleader. — It  is  the  essence  of  interpleader 
that  the  plaintiff  named  in  the  bill  shall  show  that  he  is 
indifferent  as  to  the  claims  between  the  opposing  claim- 
ants.^ If  the  court  determines  that  the  case  is  a  proper 
one  for  interpleader,  and  the  money  has  been  paid  into 
court,  the  plaintiff  must  be  discharged  and  the  claimants 
required  to  litigate  their  claims.^  Where  a  bill  in  inter- 
pleader is  filed,  the  proper  practice  is  to  determine  whether 
it  will  lie,  and  if  it  will,  the  plaintiff  on  bringing  the  prop- 
erty into  court  must  be  discharged.^  A  lessee  may  deposit 
rent  money  in  court  and  compel  conflicting  claimants  to 
interplead  therefor.'*  Interpleader  for  a  certain  sum  of 
money  cannot  be  compelled  under  a  statute  providing  for 
a  substitution  of  parties  in  an  action  to  recover  specific 
personal  property.^ 

While  the  defendants  in  intei'pleader  are  entitled  to  aver 
and  prove  facts  which  show  that  the  plaintiff  is  not  entitled 
to  maintain  his  bill,  they  cannot,  by  counterclaim  or  cross- 
complaint,  seek  afiirmative  relief  against  the  plaintiff  con- 
cerning matters  not  embraced  in  the  bill.^* 

1  Eadford  v.  First  Nat.  Bank,  71  18  L.  E.  A.  (N.  S.)  102,  96  Pac.  548. 
Or.  84,  142  Pac.  362;  Bowman  Bank  4  Spangler  v.  Spangler,  11  Cal. 
etc.  Co.  V.  First  Nat.  Bank,  18  N.  M.       App.  321,  104  Pac.  995. 

589,  139  Pac.  148.  5  Henderson  v.  Backus,  56  Or.  550, 

2  Interlocking  Stone   Co.   v.   Scrib-       109   Pa^.   577. 

ner,  19  Cal.  App.  344,  126  Pac.  178.  5a  Conner    v.  Bank    of    Bakersfield 

3  Maxwell  v.  Frazier,  52  Or.   183,        (Cal.),  163  Pac.  353. 
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CHAPTER  XXX. 
EEPLICATION 

§  723.  Replication  in  general. 

§  724.  Necessity  for  replication. 

§  727.  Counterclaim  of  defendant. 

§  730.  Sufficient  reply. 

§  731.  Departure  from  complaint. 

§  731a.  Practice  in  Nevada. 

§  744.  Facts  must  be  alleged. 

§  747.  Insufficient  reply. 

§  749.  Reply,  when  unnecessary, 

§  751.  Reply— Time  of  filing. 

§  723.  Replication  in  general. — If  the  plaintiff  fails  to 
demur  or  reply  to  new  matter  contained  in  the  answer,  con- 
stituting a  defense,  the  same  shall  be  deemed  admitted.^ 

§  724.  Necessity  for  replication. — The  new  matter  al- 
leged in  a  cross-complaint  which  is  not  denied  is  deemed 
admitted.^  Where  defendant  sets  up  a  written  receipt 
which  plaintiff  admits  by  failure  to  file  a  verified  denial 
thereof,  and  does  not  contradict  or  explain  by  written  tes- 
timony at  the  trial,  the  plaintiff  is  bound  by  what  the  re- 
ceipt purports  to  show.^  No  reply  need  be  filed  where  the 
answer  does  not  set  up  new  matter,  but  merely  evidentiary 
facts  by  way  of  denial.*  A  reply  is  not  always  required  to 
new  and  affirmative  matter  in  an  answer.®    An  allegation 

1  Nev.  Laws  1915,  p,   193,  c.  158,  ^  Deuman     v.     Brennamen    (Okl.), 

sec.  116.  149  Pac.   1105;   Muskogee  etc.  Brick 


2  Shank   v.   Holmes,   15   Ariz.   229, 
137  Pac.  871. 


Co.  V.  Napier,  34  Okl.  618,  126  Pac. 
792;  Previsich  v.  Butte  El.  Ry.  Co.,  47 
Mont.  170,  131  Pac.  25;  Terrapin  v. 
3  McKenzie  v.  Ray,   168   Cal.   618,       Barker,   26   Okl.   93.   109   Pac.   0?,!. 

143  Pac,  1018;   Cal.  Code  Civ.  Proc.  r.  Tate   v.  Rose,   35   Utah,  229,   99 

448.  Pac.  1003. 


§§  727-731  EEPLICATION.  78 

that  injuries  sustained  were  the  result  of  plaintiff's  own 
negligence  is  not  such  an  allegation  as  calls  for  a  reply.® 
Special  defenses  are  essentially  new  matters  calling  for 
a  reply  where  the  existence  of  the  facts  therein  set  forth  is 
controverted  by  the  plaintiff,  as  where  satisfaction  by  fore- 
closure sale  is  alleged  in  answer  to  an  action  upon  a  noteJ 
Where  new  matter  in  the  answer  may  be  either  in  avoid- 
ance or  as  a  defense  or  a  counterclaim,  it  is  deemed  denied 
as  a  matter  of  law,®  and  where  a  contract  is  set  up  as  a  spe- 
cial defense,  plaintiff  may  show  that  it  was  procured  by 
fraud  or  that  it  has  been  rescinded  without  pleading  the 
same  in  a  reply.* 

§  727.  Counterclaim  of  defendant. — No  replication  is  re- 
quired to  a  counterclaim  set  up  in  the  answer.^" 

§  730.  Sufficient  reply. — ^A  reply  denying  all  and  every 
of  the  allegations  of  the  answer  in  the  words  of  the  alle- 
gation is  a  negative  pregnant  and  is  ambiguous,  and  merely 
a  denial  that  the  pleading  of  defendant  taken  conjunctively 
is  true."  Plaintiff  cannot  deny  upon  information  and  brief 
allegations  of  an  answer  setting  up  an  estoppel  based  upon 
a  dedication  appearing  in  plats  and  conveyances  of  record.^^ 
Matter  in  the  reply  avoiding  affirmative  matter  and  coun- 
terclaim in  the  answer  is  properly  pleaded  affirmatively.^^ 

§  731.  Departure  from  complaint. — ^Where  the  matter 
pleaded  in  the  reply  tends  to  support  and  justify  the  com- 

6  Chicago,  E.  I.  &  P.  Ry.  Co.  t.  lo  Scatena  &  Co.  v.  Van  Loben 
Pitchford.  44  Okl.  197,  143  Pac.  1146.  Sels,  19  Cal.  App.  423,  126  Pae.  187. 

7  Brandt  v.  Meade,  17  Ariz.  34,  ii  Otis  v.  Ohio  Mines  Co.,  15  Ariz. 
148  Pae.  297.  264,  138  Pac.  777. 

8  Wheeler  v.  Gilmore  etc.  R.  Co.,  23  12  Davidow  v.  Griswold,  23  Cal. 
Idaho,  479,  130  Pac.  801;  Idaho  Rev.  App.  188,  137  Pac.  619;  Erskine  v. 
Codes,  4217.  Russell,  43  Colo.  449,  96  Pac.  249. 

9  Sarnighausen  v.  Scannell,  11  Cal.  13  Lee  Hong  v.  Schoenwald,  86 
App.  652,  106  Pac.  117.  Wash.  326,  150  Pac.  436. 
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plaint,  the  matter  is  not  a  departure  in  pleading.^^  The 
reply  may  be  such  an  abandonment  of  the  theory  of  the 
complaint  as  to  compel  the  plaintiff  to  rely  upon  a  quantum 
meruit  for  a  recovery/^  but  the  reply  of  plaintiff  that  de- 
fendant had  promised  to  reimburse  him  for  any  damage 
he  might  suffer  from  using  a  defective  seed  drill  guaran- 
teed by  defendant  and  returned  by  plaintiff  is  a  departure 
from  the  complaint  alleging  a  breach  of  warranty.-^^  Where 
each  party  claims  title,  a  reply  alleging  that  defendant  pur- 
chased in  violation  of  a  lease  is  not  a  departure.^"^  A  re- 
ply that  a  supplemental  contract  alleged  in  defense  by  a  de- 
fendant was  additional  to  and  in  excess  of  the  original 
contract  is  not  a  departure.^®  A  reply  setting  up  a  home- 
stead right  is  not  a  departure  from  a  claim  of  ownership 
set  up  in  the  complaint.^^  Where  the  answer  alleges  that 
the  insured  has  failed  to  comply  with  certain  conditions, 
the  denial  of  these  allegations  in  the  reply  puts  them  in 
issue,  and  the  further  allegation  that  defendant  has  waived 
the  conditions  is  surplusage,  and  does  not  constitute  a  de- 
parture from  the  original  complaint.^^  Plaintiff  cannot  sue 
upon  a  contract  according  to  its  terms  and  in  his  reply 
plead  a  waiver  of  the  terms  and  set  up  another  and  dif- 
ferent ground.^^  Plaintiff  cannot  sue  out  a  writ  of  gar- 
nishment upon   the   theory  that   the  garnishee   owes   the 

14  Crane  v.  Franklin,  16  Ariz.  501,  19  Brooks  v.  Black,  22  Colo.  App. 

147   Pac.   718;    Brandt  v.   Meade,   17       49,  123  Pac.  131. 

Ariz.    34,    148    Pac.    297:    Seufert   v.  on  t>     u    ^.        r^  t         r, 

' ^      ,„„       '     ^        „„„  20  Eochester    German    Ins.    Co.    v. 

Simonton,  75  Or.  422,  146  Pac.  520; 


Tooze   V.  Willamette   Valley   So.   Ry. 
Co.,  77  Or.  157,   150  Pac.  252. 

15  Waits  V.  C.  E.  Shoemaker  &  Co., 


Eodenhouse,    36    Okl.    378,    128    Pac. 

508 ;  American  Ins.  Co.  v.  Rodenhouse, 

36   Okl.   211,   128   Pac.   502;    Spring- 

r«  ,r     .    n..    ...  T.       nn.  ^eld  Firc  etc.  Co.  v.  Null,  37  Okl.  665, 

50  Mont.  264,  146  Pac.  736.  „„  P       235 

16  Doornbos  v.  Thomas,  50  Mont. 

370,  147  Pac.  277.  ^^  Cranston  v.  West  Coast  Life  Ins. 

17  Goodwin   v.   Tuttle,   70   Or.   424,  Co.,  63  Or.  427,  128  Pac.  427;  Leiter 
141   Pac.   1120.  ^-   Dwyer- Plumbing  Co.,   66   Or.   474, 

18  Duncan  v.  Parker,  81  Wash.  340,  133  Pac.  1180. 
L.  R.  A.  1915A,  804, 142  Pac.  657. 
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debtor  of  the  plaintiff  and  then  by  reply  assert  that  the 
garnishee  owes  the  plaintiff  himself.^^  There  is  no  de- 
parture where  the  reply  contains  a  part  of  the  same  cause 
of  action  which  was  admitted  in  the  complaint.^^  The 
test  of  departure  from  the  pleadings  is  whether  the  evi- 
dence of  facts  alleged  in  the  reply  could  be  received  under 
the  allegations  of  the  complaint.^* 

§  731a.  Practice  in  Nevada. — When  the  answer  contains 
new  matter  constituting  a  defense,  or  a  counterclaim,  the 
plaintiff  shall,  within  ten  days  after  service  of  the  answer, 
or  within  ten  days  after  notice  of  the  overruling  of  the  de- 
murrer thereto,  serve  and  file  a  reply,  which  reply  shall 
consist  of: 

1.  A  general  or  specific  denial  of  the  allegations  in  the 
answer  or  in  the  counterclaim  intended  to  be  controverted 
by  the  plaintiff  directly  or  upon  information  and  belief  or 
want  of  knowledge  as  in  answering  a  complaint. 

2.  Any  new  matter  not  inconsistent  with  the  complaint 
constituting  a  defense  to  the  matter  alleged  in  the  answer ; 
or  the  matter  in  the  answer  may  be  confessed,  and  any  new 
matter  alleged,  not  inconsistent  with  the  complaint,  wliich 
avoids  the  same.^^ 

§  744.  Facts  must  be  alleged. — Where  the  defendant  in 
a  civil  action  files  an  answer  which  alleges  facts  consti- 
tuting a  new  cause  of  action  by  way  of  setoff,  the  plaintiff 
must  not  in  his  reply  aver  new  matter  constituting  a  coun- 
terclaim or  setoff  upon  which  he  asks  for  affirmative  re- 
lief; his  statement  must  be  confined  to  facts  constituting 
a  defense  to  the  answer.^®    Where  the  defense  of  the  de- 

22  Ford  V.  Aetna  Life  Ins,  Co.,  70  25  Nev.  Laws  1915,  p.  193,  c.  158, 
Wash.  29,  125  Pac.  69.  sec.  115. 

23  Linstedt  v.  National  Casualty  26  Beakey  v.  Vandcr  Meerschen,  78 
Co.,  73  Wash.  624,  132  Pac.  403.  Kan.  538,  97  Pac.  473. 

24  Smart    v.    Burquoin,    51    Wash. 
274,  98  Pac,  666. 
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fendants  is  that  they  are  holding  under  an  entirely  different 
lease,  it  is  an  argumentative  denial  of  the  allegations  of 
the  complaint,  which  permits  plaintiff  to  question  the  valid- 
ity of  the  lease  under  which  defendant  claims  upon  any 
ground  which  is  not  inconsistent.^^ 

§  747.  Insufficient  reply. — An  unverified  reply  to  an  an- 
swer setting  up  a  written  contract  does  not  admit  the  de- 
fective condition  of  the  contract.-^  Failure  to  reply  to  an 
argumentative  denial  of  plaintiff's  title  does  not  admit  any- 
thing.-^ A  replication  admitting  the  execution  and  de- 
liveiy  of  tax  deeds  set  up  in  the  answer  but  alleging  that 
they  are  invalid  cannot  be  construed  as  an  admission  of 
the  execution  and  delivery  of  valid  tax  deeds.^° 

§  749.  Reply,  when  unnecessary. — If  facts  stated  in  the 
answer  can  be  proved  under  a  general  denial,  they  do  not 
constitute  new  matter  ;^^  likewise,  the  argumentative  denial 
of  a  portion  of  the  complaint  need  not  be  denied  in  the 
reply.^^  In  an  action  to  quiet  title  the  defendant's  claim 
of  ownership  does  not  require  a  reply.^^  An  answer  in  an 
action  for  the  reasonable  value  of  services  and  supplies 
which  sets  up  another  contract  and  alleges  perfonnance 
does  not  allege  new  matter  calling  for  a  reply.^^ 

§751.  Reply  —  Time  of  filing. — An  order  of  the  trial 
court  permitting  a  party  to  file  a  reply  after  the  case  was 

27  Ejan  V.  Lambert,  49  Wash.  649,  189;  Dennison  v.  Barney,  49  Colo. 
96  Pac.  232.  442,  113  Pae.  519. 

28  McKnight  V.  Strasburger,  96  ^^  ^^^^  ^_  ^^^^^^  ^^^  ^^ 
Kan.  118,  150  Pac.  542.  ^^^^^           ^^^  ^^^   g^_ 

29  Cuerth    v.    Arbogast,    48    Mont. 

209,  136  Pae.  383.  ^^  Tate  v.  Rose,  35  Utah,  229,  99 

30  Empire  Eanch  &  C.  Co.  v.  Irwin,       Pac.   1003. 

23  Colo.  App.  206,  128  Pac.  867.  34  Crane  v.  Franklin,  16  Ariz.  501, 

31  Stephens  v.  Conley,  48  Mont.  147  Pac.  718;  Ariz.  Civ.  Code.  1913, 
352,  Ann.  Cas.  1915D,  958,  138  Pac.       §424. 

6 
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heard  is  permissible  when  the  case  has  been  tried  upon  the 
theory  that  the  reply  was  filed.^^  A  reply  furnished  after 
time  may  be  denied  filing.^^  A  reply  filed  before  the  an- 
swer is  premature.*'^ 


36  Short  V.  Short,  62  Or.  118,  123 
Pac.  388;  In  re  Keller's  Estate,  40 
Mont.  137,  105  Pac.  549. 


36  Chapman  v.  Multnomah  County, 
63  Or.  ISO,  126  Pac.  996. 

37  Arizona  Mining  etc.  Co.  v.  Ben- 
ton, 12  Ariz.  373,  100  Pac.  952. 
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CHAPTER 
SUPPLEMENTAL  PLEADINGS. 

§  774.     When  allowed. 

§  780.     Newly  acquired  title. 

§  782.     Answer  to  supplemental  pleading. 

§774.  When  allowed. — ^A  defendant  intending  to  rely 
upon  a  default  judgment  against  a  codefendant  as  a  bar 
to  a  judgment  against  himself  should  do  so  by  a  supple- 
mental answer.^  The  facts  embodied  in  a  supplemental 
petition  must  relate  to  the  cause  of  action  set  forth  in  the 
original  petition  and  be  in  aid  thereof,  and  not  facts  which 
have  arisen  since  the  commencement  of  the  action,  which 
in  themselves  constitute  a  new  and  independent  cause  of 
action  without  reference  to  the  facts  alleged  in  the  origi- 
nal pleading.^  Matters  set  out  in  a  supplemental  plead- 
ing must  be  material  facts  which  have  occurred  since  the 
action  was  instituted.^  A  petition  which  is  supplemental 
in  part  does  not  relate  back  to  the  time  of  the  pleading  of 
the  original  petition,  although  it  be  designated  as  an 
amendment  thereto.^  An  action  prematurely  brought  can- 
not be  the  basis  of  a  supplemental  complaint.^  In  a  per- 
sonal injury  action  a  supplemental  complaint  is  properly 
allowed  to  show  additional  injuries  resulting  from  the 
original  injury.^ 

1  Wagenaar  v.  Beeman  etc.  Co.,  65  ^  Henry    v.    Montezuma    Water    & 
Or.   109,    131    Pac.    1023;     Noble   v.  L.  Co.,  55  Colo.  182,  133  Pac.  747. 
Beeman  etc.  Co.,  65  Or.  93,  46  L.  R.  A.  ^  Gardner  v.  Board  of  Commrs.  of 
(N.  S.)   162,  131  Pac.  1006;  L.  O.  L.  Leavenworth,  94  Kan.  509,   146   Pac. 

108.  1000- 

5  Gunby  v.   Ingram,   57   Wash.   97, 

2  National  Bank  of  Anadarko  v.  35  L.  R.  A.  (N.  S.)  232,  106  Pac. 
First    National    Bank,    39    Okl.     225,       495. 

134  Pac.  S6G;  Young  v.  Matthew  Tur-  6  Edwards  v.   Seattle   R.   &  S.   Ry. 

ner  Co.,  168  Cal.  671,  143  Pac.  1029.       Co.,  62   Wash.  77,  113  Pac.  563. 
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§  780.  Newly  acquired  title. — A  party  pleading  a  specific 
title  in  order  to  secure  the  benefit  of  a  newly  acquired  title 
must  by  leave  of  court  file  a  supplemental  petition.'' 

§  782.  Answer  to  supplemental  pleading. — The  allow- 
ance of  supplemental  pleadings  is  within  the  discretion  of 
the  court,  but  an  abuse  of  discretion  is  subject  to  review.* 
In  a  suit  to  cancel  a  deed  an  application  to  file  a  supple- 
mental reply  claiming  that  the  deed  had  been  obtained  by 
fraud  is  properly  denied  where  the  evidence  does  not  sup- 
port such  allegation.^ 

7  Robertson  v.  Board  of  Commrs.,  Pac.  553;  Nichols  v.  Williams,  38 
84  Kan.  52,  113  Pac.  413.  Mont.  552,  100  Pac.  969. 

a   T  r>         -iKd  n  1    TAo    ^^R  ^  Lewis  V.  Allen,  42  Okl.  584,  142 

8  Jensen  v.  Dorr,  159  Cal.  742,  116       _  '  ' 

'  '  Pac.  384. 


85  AMENDMENTS,  §  785 


CHAPTER  XXXn. 
AMENDMENTS. 

§  785.  In  general. 

§  788a.  Changing  cause  of  action. 

§  791.  Amendments  by  leave  of  court. 

§  792..  Manner  of  amending. 

§  793.  Amendments  at  trial. 

§  795.  Amendments  to  conform  to  proofs. 

§  796.  Amendment  after   trial. 

§  799.  Amendment  of  complaint. 

§  800.  Effect  of  amended  complaint. 

§  803.  Amended  complaint — Time  to  answer. 

§  804.  Amendment  of  verification. 

§  805.  Amendment   to   answer. 

§  807.  Relief  from  mistake. 

§  812.  Right  to  answer  amended  pleadings. 

§  815.  Irrelevant  pleading  defined. 

§  817.  What  pleadings  may  be  stricken  out. 

§  818.  Election  between  counts. 

§  819.  Statement  in  motion. 

§  821.  Ambiguous  answer. 

§  824.  Informal  answers. 

§  827.  Sham  defenses,  how  tested. 

§  830.  What  may  be  stricken  out  of  answer. 

FORMS  FOR  AMENDMENTS. 

§  842.  Form  248.  Notice  of  motion  to  amend  complaint  by  striking  out 
coplaintiflfs  and  making  them  defendants. 

§  843.     Form  249.     Notice  of  motion  for  leave  to  amend. 

§  845.  Form  251.  Notice  of  motion  to  strike  out  irrelevant  or  redundant 
matter. 

§  847.  Form  253.  Notice  of  motion  to  require  plaintiff  to  elect  between 
several  counts  of  complaint,  in  certain  cases. 

§  852.     Form  258.     Notice  of  motion  for  leave  to  correct  fictitious  name. 

§  855.  Form  261.  Notice  of  motion  to  amend  complaint  by  adding  a  de- 
fendant. 

§  859.     Form  265.     Notice  of  motion  to  consolidate  actions. 

§  785.     In  general. — Amendments  to  correct  mistakes  or 
defects  in  pleadings  should  be  liberally  allowed  where  they 
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will  promote  justice  and  not  substantially  change  the  claims 
or  defenses,^  and  such  amendments  should  be  allowed  at 
any  stage  of  the  case.^  Several  repeated  failures  to  prop- 
erly amend  a  complaint  in  an  essential  particular  capable 
of  amendment  justifies  the  court  in  refusing  further  per- 
mission to  amend.^ 

The  right  to  amend  in  special  proceedings  is  purely 
statutory,  and  where  the  statute  does  not  specifically  au- 
thorize it,  an  amendment  of  a  substantial  nature  cannot 
be  made.* 

§  788a.  Changing  cause  of  action. — An  amendment 
which  changes  a  cause  of  action  set  out  in  the  original 
pleading  is  not  allowable.^  A  second  amended  complaint 
may  include  a  statement  of  the  cause  of  action  which  was 
included  in  the  original  complaint  but  which  was  omitted 
from  the  first  amended  complaint.^  The  Oregon  statute 
forbidding  an  amendment  substantially  changing  the  cause 
of  action  does  not  apply  to  amendment  before  trial,  and 
the  court  may  allow  an  amendment  of  the  complaint  so  as 
to  exclude  part  of  the  property  sought  to  be  replevined 
and  to  include  other  property/  but  such  changes  cannot  be 
made  during  trial.* 

A  declaration  on  quantum  meruit  does  not  state  a  cause 
of  action  different  from  a  declaration  on  an  express  con- 

1  Woods  V.  Nicholas,  92  Kan.  258,  ^  Town  of  Sugar  City  v.  Board  of 
140  Pac.  862;  Eobbins  v.  Wyman,  Commrs.,  57  Colo.  432,  140  Pac.  S09. 
Partridge  &  Co.  (Fitzgerald),  75  5  Altpeter  v.  Postal  Tel.  Cable  Co., 
Wash.  617,  135  Pac.  656;  Flaherty  v.  26  Cal.  App.  705,  148  Pac.  241. 
Butte  El.  Ry.  Co.,  43  Mont.  141,  115  *  Denver  &  R.  G.  Ry.  Co.  v.  Stine- 
Pac.  40;  Merchants'  etc.  Ins.  Co.  v.  meyer,  59  Colo.  396,  148  Pac.  860; 
Crane,  36  Okl.  160,  128  Pac.  260.  ^^J    v-    Navarre     (Okl.),    147     Pac. 

1019. 

2  Bowers  v.  Good,  52  Wash.  384,  ,  zimmerle  v.  Childers,  67  Or.  465, 
100  Pac.  848.                                                   j36  p^,,  349 

3  Reios  V.  Mardis,  18  CaL  App.  8  Horn  v.  Davia,  70  Or.  498,  142 
276,  122  Pac.  1091.                                       Pac.  544, 
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tract  where  the  accompanying  allegations  are  sufficient  to 
support  an  action  on  quantum  meruit.^  Where  the  origi- 
nal complaint  is  for  the  recovery  of  the  purchase  price,  and 
the  amended  complaint  adds  an  account  stated  and  the 
statement  that  owing  to  a  mistake  the  items  for  the  goods 
sold  were  not  inserted  in  the  account  stated,  both  counts  are 
for  the  same  matter,  and  there  is  no  statement  of  a  new 
cause  of  action.^®  "Where  a  cause  of  action  for  damages 
is  the  same  in  both  complaints,  the  complaints  do  not  state 
different  causes  merely  because  in  one  the  parties  are  de- 
scribed as  copartners  and  in  the  other  as  individuals,  both, 
complaints  showing  that  the  cause  occurred  during  the  ex- 
istence of  the  partnership.^^  In  a  suit  to  quiet  title  in  the 
usual  form,  an  amended  complaint  charging  fraud  in  the 
execution  of  one  of  the  deeds  sought  to  be  set  aside  does 
not  allege  a  new  cause  of  action.^^  In  an  action  to  recover 
money  deposited  on  account  of  the  purchase  price  of  real 
property  upon  the  theory  of  a  valid  contract,  an  amend- 
ment which  shows  that  there  was  no  valid  contract  owing 
to  a  mutual  mistake  does  not  change  the  cause  of  action. ^^ 
An  amendment  as  to  the  items  charged  in  an  action  to  fore- 
close a  mechanic's  lien  which  does  not  increase  the  total 
amount  of  the  claim  nor  include  items  not  covered  by  the 
notice  of  the  lien  does  not  change  the  cause  of  action.^* 
An  amendment  which  shows  merely  a  different  time  of 
maturity  of  the  obligation  does  not  change  the  cause  of 
action.^^ 

9  Merchants'   Collection   Agency  v.  ^^  Henry  v.  Phillips,  163  Cal.  135, 
Gopcevic,  23  Cal.  App.  216,  137  Pae.       Ann.  Gas.  1914A,  39,  124  Pac.  837. 
609.  ^3  Born    v.    Castle,  22    Cal.    App. 

_        282,  134  Pac.  347. 

10  Un:on    Lumber    Co.    v.    J.    W  ,,  g^^^^     ^^^^     ^^     Plummer,     54 
Schouten  &  Co.,  25  Cal.  App.  80,  142       ^^^^    ^^^^  ^^^^  ^29  Pac.  819. 

15  San  Jose  Safe  Deposit  Bank  y. 

11  Ahlers  t.  Smiley,  163   Cal.  200,       Bank   of    Madera,    156   Cal.   38,    103 
124  Pac.  827.  Pac.  225. 
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The  insertion  in  an  allegation  of  the  residence  of  the 
plaintiff  in  a  complaint  in  an  action  for  divorce  substan- 
tially changes  the  cause  of  action.^^  Where  an  original 
complaint  was  filed  by  plaintiff  and  his  wife  for  injuries 
to  the  wife  and  after  her  death  an  amended  complaint  was 
filed  by  the  husband  alone  to  recover  as  her  heir,  because 
the  negligent  act  had  caused  her  death,  the  filing  of  the 
amended  complaint  has  the  effect  of  discontinuing  the  pre- 
vious action  and  beginning  a  new  cause  of  action.^'^  Chan- 
ging an  action  from  one  against  a  corporation  as  such  to 
one  against  the  defendants  as  individuals  or  copartners 
makes  a  new  cause  of  action.^®  A  trial  court  has  no  au- 
thority in  an  action  for  ejectment  to  permit  an  amendment 
which  changes  the  action  to  one  of  specific  performance  of 
a  contract  to  convey  real  property.^^ 

§  791.  Amendments  by  leave  of  court. — ^After  a  case  is 
at  issue  and  has  been  set  for  trial,  the  defendant  cannot 
file  an  amended  answer  as  a  matter  of  right,  and  even 
though  his  delay  in  filing  an  amended  answer  demanding 
relief  against  a  codefendant  is  excusable,  he  must  have  the 
permission  of  the  court  after  the  expiration  of  the  time 
in  which  an  amendment  as  a  matter  of  course  is  author- 
ized.^°  Permission  to  amend  a  complaint  after  demurrer 
or  answer  rests  in  the  sound  discretion  of  the  trial  court,^^ 

16  Holton  V.  Holton,  64  Or.  290,  48  Kan.  122,  139  Pac.  1183;  Jones  v. 
L.  R.  A.   (N.  S.)    779,  129  Pac.  532.  Phoenix   Ins.   Co.,   94   I^n.   235,   146 

17  Groom  v.  Bangs,  153  Cal.  456,  Pac.  354;  St.  Louis  etc.  R.  Co.  v. 
96  Pac.  503.  Long,  41  Okl.  177,  Ann.  Cas.  lOloC, 

18  Dodge  V.  Chambers,  43  Colo.  366,  432,  137  Pac.  1156;  Filkins  v.  Port- 
96  Pac.  178.  land    Lumber    Co.,    71    Or.    249,    142 

19  Loretto  Literary  etc.  Soc.  v.  Pac.  578;  Sharkey  v.  Portland  Gas  & 
Garcia,  IS  N.  M.  318,  136  Pac.  858.  C.    Co.,    74    Or.    327,    144   Pac.    1152, 

20  Meredith  v.  Roman  (Bitter  Root  145  Pac.  660;  McDougall  v.  McDon- 
etc.  Co.),  49  Mont.  204,  141  Pac.  aid,  86  Wash.  334,  150  Pac.  €28;  Du 
643;   Mont.  Rev.  Codes,  6588.  Bois    v.    Bowles,    55     Colo.    312,    134 

21  Seholle  v.  Finnell,  167  Cal.  90,  Pac.  112;  Downs  v.  Cassldy,  47  Mont. 
138   Pac.   746;    Doty  v.   Shcpard,    92  471,  Ann.  Cas.  1915B,  1155,  133   Fac. 
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and  likewise  the  terms  upon  which  any  such  amendment 
will  be  granted.~^ 

The  rule  permitting  amendments  should  be  applied  more 
liberally  in  equity  suits  than  actions  at  law.^^* 

Amendments  held  to  have  been  refused  without  abuse  of 
discretion  are  as  follows :  to  plead  the  nonjoinder  of  a  hus- 
band where  the  evidence  shows  the  note  sued  upon  was  not 
community  property  ;^^  the  setting  up  of  an  oral  contract 
to  divide  a  commission  in  place  of  the  original  written 
agreement  which  was  pleaded;^*  the  addition  of  a  charge 
of  fraud  as  a  further  ground  for  the  rescission  of  a  con- 
tract.^^  In  an  action  for  money  due  for  water  furnished, 
the  court  should  allow  an  amendment  to  show  that  county 
commissioners  have  fixed  a  minimum  rate.^®  It  is  no  abuse 
of  discretion  to  refuse  to  permit  plaintiff  to  amend  to 
change  a  cause  from  one  to  recover  a  forfeit  to  one  for 
damages  for  breach  of  contract,  where  one  amendment  has 
already  been  made  and  plaintiff  has  had  ample  time  to 
make  a  second  amendment. ^^ 

§  792.  Manner  of  amending. — An  amendment  at  the 
trial  may  be  made  by  interlineation  of  the  portion  to  be 
added.^^  The  abandonment  of  a  special  defense  and  pro- 
log; Cohee  v.  Turner  etc.,  37  Okl.  24  Mackroth  v.  Sladky,  27  Cal. 
778,  132  Pac.  1082;  Behne  v.  Stapish,  App.  112,  148  Pac.  978. 
68  Wash.  204,  122  Pac.  1002;  Pull-  25  Cheney  v.  Bierkamp,  58  Colo, 
man  Co.  v,  Finley,  20  Wyo.  456,  125  319^  145  p^c.  691. 
Pac.  380;  Demple  v.  Carroll,  21  Wyo. 
447,  133  Pac.  137,  135  Pac.  117. 

22  Strait  V.  Wilkins,  23  Cal.  App. 
774,  139  Pac.  911;  Allen  v.  Los 
Molinos  Land  Co.,  25  Cal.  App.  20B,  ^^  Benfield  v.  Croson,  90  Kan.  661, 

143  Pac.    253;    Kingsbury    7.    Vree-        1^6  Pac.  262. 

land.  58  Colo.  212,  144  Pac.  887.  28  Nowell  v.   Seattle   Transfer  Co., 

22a  Stuart  V.  Camp  Carson  etc.  Co.  63  Wash.  685,  116  Pac.  287;  Current 

(Or.),  165  Pac.  359.  v.  Citizens'  Bank,  16  N.  M.  642,  120 

23  Cullen  V.  Bisbee,   168  Cal.  695,  Pac.  307;  N.  M.  Code  Civ.  Proc.  2685, 

144  Pat.  968.  subsee.  89. 


26  McCracken  v.  Montezuma  Water 
&  L.  Co.,  25  Colo.  App.  280,  137  Pac. 
903. 
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ceeding  with  the  trial  upon  a  general  denial  has  the  effect 
of  eliminating  the  special  defense  from  the  answer  as  sur- 
plusage.^* 

§  793.  Amendments  at  trial. — Where  no  prejudice  will 
result  to  the  opposite  party,  the  court  may  permit  a  plead- 
ing to  be  amended  at  the  trial;  as,  for  instance,  by  allow- 
ing the  addition  of  allegations  showing  that  the  debt  on 
which  the  action  is  based  grew  out  of  a  mutual  mistake,^^ 
or  by  inserting  an  allegation  that  the  amount  agreed  upon 
for  broker's  commission  was  the  usual  and  reasonable  com- 
mission customarily  paid  to  real  estate  agents,^^  or  to  add 
statements  which  complete  the  statement  of  the  cause  of 
action  originally  pleaded.^^  A  party  is  ordinarily  entitled 
to  amend  at  any  time  before  judgment,  but  if  the  opposite 
party  is  taken  by  surprise  or  is  prejudiced  thereby,  he  may 
have  a  continuance  of  the  trial.^^  After  judgment  has  been 
orallj'  announced  for  a  party  for  nominal  damages,  it  is 
proper  for  the  court  to  refuse  to  allow  the  plaintiff  to 
amend  his  complaint  so  as  to  show  the  actual  payment  of 
the  amount  for  which  the  breach  of  warranty  is  main- 
tained.^* 

Trial  courts  have  a  wide  discretion  as  to  allowing  amend- 
ments during  the  trial.^** 

§  795.  Amendments  to  conform  to  proofs. — Ordinarily 
it  is  proper  to  allow  amendments  to  make  pleadings  con- 

29  Kaufman  v.  Cooper,  38  Mont.  6,  1052,  1&  Ann.  Gas.  803,  99  Pac.  1072; 
98  Pac.  504,  1135.  Ryder  etc.  Co.  v.  Garretson,  53  Wash. 

30  Third  Street  Imp.  Co.  v.  Mc-  71,  132  Am.  St.  Rep.  1053,  101  Pac. 
Lelland,  23  Cal.  App.  369,  137  Pac.  498 ;  Spokane  Valley  Land  etc.  Co.  v. 
10S9.  Arthur  D.  Jones  &  Co.,  53  Wash.  37, 

31  LoTvenstein  v.    Holmes,  40  Okl.  101  Pac.  515. 

33,  135  Pac.  727.  3^  Harsin  v.  Oman,  59  Wash.  693, 

32  United  States  Fidelity  &  G.  Co.       ,,n  o       coi 

•'  110  Pac.  621. 

V.  People,  44  Colo.  557,  98  Pac.  828. 

33  Bonson  v.  Oregon  Short  Line  Ry.  ^""^  ^^rtz  t.  Paulson  (N.  D.),  157 
Co.,  35  Utah,  241,  136  Am.  St.  Rep.       N.  W.  305. 
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form  to  the  proofs  presented  at  the  trial,^^  for  example,  by 
the  allegation  of  an  estoppel,^^  but  it  is  not  permissible  to 
allege,  in  any  such  amendment  or  amended  complaint,  a 
new  and  distinct  cause  of  action.^"  Where  a  cause  of  action 
is  not  changed,  and  plaintiff  is  not  guilty  of  laches,  and 
defendant  is  not  surprised  and  the  amendment  is  neces- 
sary to  save  plaintiff  from  the  bar  of  the  statute  of  limi- 
tations, the  amendment  should  be  allowed.^^  The  court 
may  order  an  immediate  amendment  to  make  the  plead- 
ings conform  to  the  proof,^^  and  such  amendments  are 
properly  made  at  the  trial  after  the  announcement  of  the 
decision  and  before  the  entry  of  judgment.^"  This  rule  is 
especially  applicable  where  a  material  fact,  which  has  been 
omitted  from  the  complaint,  is  as  fully  litigated  as  if  it 
had  been  put  in  issue.^^ 

§  796.  Amendment  after  trial. — Considerable  liberality 
should  be  exercised  in  allowing  a  complaint  to  be  amended 
after  trial,  but  whether  the  amendment  offered  should  be 
allowed  must  depend  upon  the  particular  circumstances.''^ 
In  an  equity  case,  where  the  complaint  was  amended  after 
trial  but  before  the  court  gave  its  decision,  and  the  inter- 
vener was  allowed  thirty  days  in  which  to  introduce  new 
evidence,  it  was  held  not  to  be  necessary  to  grant  a  new 
trial.^^  A  complaint  which  alleges  that  defendant  agreed 
to  carry  a  trunk  as  a  common  carrier  to  a  certain  place  may 

35  Sandeen  v.  Russell  Lumber  Co.,  40  Elgan  v.  Frances-Mohawk  Min. 
45  Mont.  273,  122  Pac.  913.  etc.  Co.,  34  Nov.  469,  125  Pac.  693. 

36  Mills  V.  Jackson,  19  Cal.  App.  ^^  Canavan  v.  Canavan,  17  N.  M. 
695,  127  Pac.  655.  503,  Ann.  Cas.  1915B,  1064,  131  Pac. 


37  Bowman  v.  Wohlke,  166  Cal 
121,  Ann.  Cas.  1915B,  1011,  135  Pae 
37. 


493;  Stocking  v.  Boyer,  70  Wash.  615. 
127  Pac.  194;  Wash.  Rem.  &  Bal. 
Code,  §  299. 

42  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 

38  Bom  V.  Castle,  22  Cal.  App.  282,       Baldwin,  53  Colo.  426,  12S  Pae.  453. 
134  Pac.  347.  43  Robhins  v.  Wyman,  Partridge  & 

39  Clopton    T.    Meeves,    24    Idaho,       Co.   (Fitzgerald),  75  Wash.  617,  135 
293,  133  Pac.  907.  Pae.  656. 
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be  amended  between  the  first  and  second  trials  to  state  a 
different  destination.** 

§  799.  Amendment  of  complaint. — ^It  is  proper  to  allow 
an  amendment  to  a  complaint  which  does  not  prejudice  the 
defendant  except  by  depriving  him  of  an  opportunity  to 
defeat  a  just  claim  on  technical  grounds.*^  A  plaintiff  who 
makes  the  mistake  of  claiming  less  than  is  due  him  in  his 
complaint  does  not  irrevocably  surrender  and  release  the 
balance,  since  he  may  amend  to  correct  the  amount.*^  To 
amend  a  pleading  once  before  answer  is  a  matter  of  right, 
and  the  right  extends  to  the  supplying  of  jurisdictional 
averments.*"^  An  amendment  which  changes  the  original 
pleading  so  that  the  words  allege  that  defendant  had 
''made  a  transfer  of  his  real  estate"  instead  of  "trans- 
fers of  certain  of  his  real  estate,"  is  not  inconsistent;  it 
only  renders  the  statement  of  the  complaint  more  complete 
and  exact.** 

§  800.  Effect  of  amended  complaint. — The  amendment 
of  a  complaint  to  conform  with  the  proof  supersedes  the 
original  complaint,*^  and  the  original  complaint  becomes 
functus  ofjicio,'^^  and  cannot  be  considered  for  any  pur- 
pose.^^  If  the  original  petition  is  not  sufficient  to  confer 
jurisdiction,  it  is  immaterial  whether  it  be  amended  or 

44  Denver  Omnibus  &  Cab  Co.  v.  48  Loveday  v.  Parker,  50  Wash. 
Cast,  54  Colo.  17,  129  Pac.  233.  260,     97     Pac.     62;     United     States 

45  San  Joaquin  Valley  Bank  v.  Fidelity  &  G.  Co.  v.  People,  44  Colo. 
Gate  City  Oil  Co.,  170  Cal.  250,  149  557,  98  Pac.  828. 

Pac.  557.  49  Dieckmann    v.    Merkh,    20    Cal. 

46  Cassinella  v.  Allen,  168  Cal.  677,       a  pp.  655,  130  Pac.  27. 

144    Pac.   746:    Cal.    Code    Civ.   Proc.  .„  t.       -r^  ^. 

50  Ben   Kress   Nursery   Co.  v.   Ore- 

'   -.T  ,  /~.i.-.i     J         ro    /-I  1  ffon  Nursery  Co.,  45   Mont.  494,   124 

47  Nelson   v,    Chittenden,    53    Colo.       t. 

Pnp     47ii 
30,  Ann.  Cas.  1914A,  1198,  123  Pac. 

656;    West   etc.  v.   Rawden,   33    Okl.  51  Bray   v.  Lowery,   163   Cal.   256, 

399,  130  Pac.  1160.  124  Pac.  1004. 
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whether  the  amended  petition  be  considered  as  an  amend- 
ment or  as  an  independent  step.^^  Where  the  subsequent 
petition  makes  no  reference  to  the  prior  petition,  the  alle- 
gations of  the  prior  petition  will  be  considered  as  aban- 
doned and  of  no  assistance  to  the  subsequent  petition  when 
attacked  upon  demurrer.^^ 

§  803.  Amended  complaint — Time  to  answer. — A  special 
demurrer  filed  to  the  original  complaint  canuot  be  treated 
as  applying  to  the  amended  complaint  filed  to  conform  to 
the  proof  at  the  trial. ^^  If  the  amended  complaint  substi- 
tutes a  new  cause  of  action  and  defendant  does  not  con- 
sent to  the  substitution,  the  proper  practice  is  to  move  to 
strike  the  new  complaint  from  the  files  on  the  ground  that 
it  states  a  different  cause  of  action ;  such  attack  cannot  be 
made  by  demurrer.^^  Where  a  complaint  in  foreclosure 
is  answered  jointly  and  thereafter  amended,  and  the  de- 
fendants reserve  the  right,  prior  to  taking  the  evidence,  to 
answer  the  amended  complaint,  they  are  not  bound  to  ad- 
here to  the  defense  set  up  in  their  original  answer,  but 
may  use  any  defense  available  to  them  or  any  of  them.^® 

§  804.  Amendment  of  verification. — ^Where  an  unveri- 
fied answer  denying  the  execution  of  a  note  was  not  ques- 
tioned by  either  party  at  the  trial,  an  amendment  by  add- 
ing a  verification  may  be  allowed,  in  the  furtherance  of 
justice,  before  or  after  judgment.^'^  If  a  pleading  is  not 
subscribed  as  required,  the  court  will,  upon  the  objection 

52  Moore  v.  Superior  Court,  22  Cal.  ^^  Groom  v.  Bangs,  153  Cal.  456,  96 
App.  156,  133  Pac.  990.                                Pae.  503. 

56  Ayre  V.  HixsoD,  53  Or,  19,  133 

53  Territory    v.    Woolsey,    35     Okl.       ^^_   g^_  g^      ^^^_  ^^    ^^ 

545,  130  Pae.  934;  Gaar,  Scott  &  Co,      g_g    gg  p       _  _ 

V,  Rogers,  46  Okl.  67,  148  Pac.  161.  .1  t  "    n-^-        .  ot  4.    -d     i     oo 

•^      '  '  ^'   Jones  V.  Citizens'  State  Bank,  39 

54  Morris  v.  Hartley,  26  Cal.  App.  Okl.  393,  135  Pac.  373;  Yurann  v. 
61,  146  Pac.  73.  Hamilton,  82  Kan,  528,  108  Pac.  822. 
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being  raised,  permit  the  party  to  cure  the  defect  by  sign- 
ing it.^^ 

§  805.  Amendment  to  ansv/er. — An  answer  which  is  de- 
fective may  be  amended  during  the  trial  to  cure  the  defect.^* 
The  court  should  not  deny  defendant  the  right  to  amend 
when  application  is  made  immediately  after  the  rendition 
of  judgment  on  the  pleadings,  unless  it  appears  that  de- 
fendant would  be  unable  to  state  a  defense.^^  Where  the 
answer  virtually  admits  the  allegations  of  the  complaint,  it 
is  evident  that  defendant  cannot  plead  a  good  defense.®^ 
A  final  judgment  for  plaintiff  will  not  be  vacated  for  the 
purpose  of  granting  permission  to  defendant  to  amend  his 
answer  unless  the  proposed  amendment  discloses  additional 
facts  of  defense  material  to  the  action  and  not  pleaded  in 
the  original  answer.^^  An  amendment  offered  to  the  an- 
swer at  the  close  of  the  trial  which  is  not  supported  by  the 
evidence  should  not  be  permitted.^^  An  amendment  dur- 
ing the  trial  will  not  be  permitted  to  raise  a  technical  point 
such  as  the  omission  of  the  plaintiff,  a  foreign  corpora- 
tion, to  comply  with  the  requirements  of  the  Civil  Code  to 
qualify  to  maintain  an  action  within  the  state.^*  A  de- 
fendant cannot  amend  his  answer  to  set  up  an  unrecorded 
deed  to  himself  from  the  plaintiff  of  which  he  had  full 
knowledge  and  ample  time  to  allege  in  his  prior  plead- 
ings.®^ If  the  adverse  party  is  fully  protected  in  his  right 
to  meet  an  amendment    and    the    testimony  offered,  the 

58  West  Mountain  Lime  &  S.  Co.  v.  62  state  v,  Coleman,  71  Wash.  15, 
Danley,  38  Utah,  218,  111  Pac.  647.  127  Pac.  568. 

59  Barber  Medicine  Co.  v.  Bradley  63  Valentine  v.  Eosenhaupt,  19 
(Okl.),  150  Pac.   127.  Idaho,   130,   112   Pac.   685;    Moore  v. 

60  Hancock  v.  Luke,  46  Utah,  26,  Western  Meat  Co.,  16  N.  M.  107,  113 
148   Pac.   452;    Burrus  v.   Nevada   C.  Pac.  827. 

0.    Y.    Ry.,    38    Nev.    156,    145    Pac.  64  Bernheim    Distilling   Co.   v.    El- 

926.  more,  12  Cal.  App.  85,  106  Pac.  720. 

61  Cook  V.  Suburban  Realty  Co.,  20  6r.  Garvey  v.  Garvey,  52  Wash.  516, 
Cal.  App.  538,  129  Pac.  801.  101  Pac.  45. 
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granting  of  permission  to  amend  the  answer  will  not  be 
deemed  an  abuse  of  discretion.^®  It  is  proper  to  deny  an 
application  to  amend  the  answer  during  the  trial  if  the 
proposed  amendment  is  inconsistent  with  the  allegations 
of  the  answer.®'^  A  counterclaim  introducing  a  new  cause 
of  action  cannot  be  offered  as  a  matter  of  right  at  the  trial.^^ 
Any  defense  raised  by  an  amendment  to  the  answer  which 
sets  up  a  defect  of  parties  plaintiff  may  be  used  and  relied 
upon  on  motion  for  a  nonsuit.®^ 

§  807.  Relief  from  mistake. — An  application  for  relief 
undfer  section  473  of  the  California  Code  of  Civil  Pro- 
cedure must  be  accompanied  with  a  copy  of  the  answer  or 
other  pleading  proposed  to  be  filed,  otherwise  the  appli- 
cation shall  not  be  granted.®^" 

§  812.  Right  to  answer  amended  pleadings. — Amend- 
ments made  at  the  trial  to  conform  to  the  proofs  are  not 
put  in  question  by  the  demurrer  to  the  original  complaint.'^*' 
If  an  amended  complaint  substitute  a  new  cause  of  action, 
it  should  be  attacked  by  motion.'^^  Any  defense  available 
may  be  interposed  after  amendment."^^ 

§  815.  Irrelevant  pleading  defined. — ^In  an  action  upon 
an  open  account  evidenced  by  notes,  paragraphs  setting  out 
the  notes  are  irrelevant,  and  may  be  stricken  out."^^    An 

66  Anglo-Californian  Bank  v.  Field,  69a  §  473,  Code  Civ.  Proc.  as 
154  Cal.  513,  98  Pae.   267;   Drennan       amended  in  1917, 

V.  Warburton,  33  Okl.  561,  122  Pac.  70  Morris  v.  Hartley,  26  Cal.  App. 

179.  61,  146  Pac.  73. 

67  Engle  V.  Legg,  39  Okl.  475,  135  ^'  ^"°°™  ^-  ^^°S^'  ^^^  ^^^'  ^^^' 
Pac.   1058.                                                         96  P^«-  503. 

72  Ayre  v.  Hizson,  58   Or.  19,   133 

68  Candelaria  v.  Miera,  18  N.  M.  Am.  St.  Rep.  819,  Ann.  Cas.  1913E, 
107,  134  Pac.  829.  659,  98  Pac.  515. 

69  Burr  V.  United  Railroads,  163  73  Leavenworth  v.  Brandon,  76 
Cal.  663,  126  Pac.  873.                                Wash.  394,  13G  Pac.  375. 
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allegation  in  detail  of  matters  of  evidence  wMcli  are  cov- 
ered by  the  general  statement  are  irrelevant/*  Where  a 
written  lease  for  one  year,  containing  an  agreement  to  sur- 
render at  the  end  of  the  term  is  admitted,  it  cannot  be 
shown  that  plaintiff  said  at  the  time  of  the  negotiations 
for  the  lease  that  he  would  let  defendant  have  posses- 
sion for  three  yearsJ^  Exemplary  damages  need  not  be 
specially  pleaded,  and  such  pleading  may  be  stricken  out  J® 
Where  there  is  relevant  matter  included  witliin  a  portion 
of  the  pleading  to  which  the  motion  to  strike  out  is  directed, 
the  motion  should  be  denied." 

§  817.  What  pleadings  may  be  stricken  out. — ^New  mat- 
ter in  a  reply  filed  after  rule  time  has  expired  and  after 
the  case  is  called  for  trial  may  be  stricken  out.'^^  Where 
an  entire  amended  answer  might  have  been  stricken  out 
because  filed  without  permission  of  the  court,  it  is  not  error 
to  strike  a  portion  of  the  answer.^^  In  an  action  on  an 
open  account  evidenced  by  notes,  a  paragraph  setting  out 
the  notes  may  be  stricken  out.^°  An  amendment  that 
strikes  out  certain  matter  from  the  prayer,  leaving  the 
prayer  for  general  relief,  does  not  change  the  action  or  the 
rights  of  the  parties,  and  cannot  be  stricken  out  on  motion.^^ 
An  allegation  in  the  reply  which  is  at  variance  with  the 
petition  should  be  stricken  out.^^  Matters  of  inducement 
such  as  allegations   of  misrepresentations   by  which  the 

74  Scibor  V.  Oregon  W.  E.  &  Nav.  79  Meredith  v.  Roman  (Bitter  Root 
Co.,  70  Or.  116,  140  Pac.  629.  etc.  Co.),  49  Mont.  204,  141  Pac.  643; 

75  Dyett  V.  Harney,  53  Colo.  3S1,  West  v.  McDonald,  74  Or.  421,  144 
127  Pac.  226.  Pac.  655. 

76  Acton  V.  Culbertson,  38  Okl.  2S0,  80  Leavenworth  v.  Brandon,  76 
132  Pac.  812.  Wash.  394,  136  Pac.  375. 

77  Valley  Lumber  Co.  v.  McGil-  81  Houston  etc.  Inv.  Co.  v.  Hecbler, 
very,  16  Idaho,  338,  101  Pac.  94.  44  Utah,  64,  74,  138  Pac.  1159. 

78  Bjornsen  v.  Northern  Pacific  82  Gage  v.  Coniipcticiit  Fire  Ins. 
R.  Co.,  84  Wash.  220,  146  Pac.  575.  Co.,  34  Okl.  744,  127  Pac.  407. 
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defendants  obtained  rooms  at  a  hotel  should  not  be  stricken 
from  a  complaint.^^ 

§  818.  Election  between  counts. — The  right  to  move  to 
have  different  causes  of  action  separately  stated  and  num- 
bered is  waived  by  demurring  to  the  whole  or  part  of  the 
petition. ^^  Where  several  causes  of  action  are  improperly 
mingled  in  one  complaint,  the  defect  may  be  reached  by 
a  motion  to  require  separate  statements.^'*  General  negli- 
gence and  specific  acts  of  negligence  need  not  be  pleaded 
in  separate  counts,  in  the  absence  of  a  motion  requiring 
it.^^  A  complaint  which  does  not  show  affirmatively  that 
it  states  more  than  one  cause  of  action  is  not  subject  to  a 
motion  to  separate.®'^  Where  a  complaint  states  more  than 
one  ground  of  recovery,  the  defendant  may  compel  the 
plaintiff  to  elect  as  to  which  ground  he  shall  stand  upon,^* 
and  likewise,  where  the  defendant  pleads  inconsistent  de- 
fenses, he  may  upon  motion  be  compelled  to  elect  upon 
which  of  his  defenses  he  will  rely.^^  A  landlord  cannot  be 
compelled  to  elect  between  a  claim  for  rents  specified  in 
his  lease  and  one  for  special  damage  for  alleged  injury 
to  the  property,^"  nor  can  an  election  be  required  where  all 
the  counts  in  a  complaint  have  reference  to  the  same  trans- 
action and  are  for  the  recovery  of  the  identical  sum,^^  or 
where  the  petition  states  facts  which  entitle  plaintiff  to 

83  Hall  T.  Galloway,  76  Wash.  42,  87  Cohen  v.  Clark,  44  Mont.  151, 
135  Pac.  478.  119  Pac.  775. 

84  First  National  Bank  v.  Ingle,  37  gs  Whitten  v.  Griswold,  60  Or.  318, 
Okl.  276,  132  Pac.  895.  Ug  p^,,  ^^-^^^ 

85  Pinnacle  etc.   Co.  v.  People,  58  ,^       ^  ^  ^      , 
n.i.    o«    i^Q   T.        COT     TT     r                     ^^  Hart-Parr     Co.     v.     Keeth,     62 
Colo.   86,   143   Pac.   837;    Harding  v.                                       „               „ 

^  ,        ,  '              ,      „       rA  TXT    X,  ^oA  Wash.  464,  Ann.  Cas.  1912D,  243,  114 

Ostrander  Ey,  etc.  Co.,  64  Wash.  224,  '                                 '         ' 

11U     Ti         ^otr       -r.     1      11            n,  Pac.   169;   Current  v.   Citizens'  Bank, 

116    Pac.    635;    Darknell    v.    Coeur  '                                                 ' 

-q'Ai  TO  Ti  V      ai     if^o  -D        rop  16  N.  M.  642,  120  Pac.  307. 

d'Alene,  18  Idaho,  61,  108  Pac.  536;  ' 

Kurtz  V.   Ogden  Canyon  etc.  Co.,  37  ^°  Forrester    v.    Reliable    Transfer 

Utah,  313,  108  Pac.  14.  Co.,  65  Wash.  602,  118  Pac.  753. 

86  Colorado  &  S.  Ry.  Co.  v.  Jen-  91  Rand  v.  Columbian  R.  R.  Co.,  13 
kins,  25  Colo.  App.  348,  138  Pac.  437.  Cal.  App.  444,  110  Pac.  322. 
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specific  performance  or  to  judgment  for  damages.®^  In- 
consistent defenses,  unless  expressly  prohibited  by  statute, 
may  be  united  in  one  action.^^  The  statement  of  a  single 
cause  of  action  in  different  language  does  not  call  for  an 
election.^*  Where  an  election  is  made  by  order  of  the  court, 
the  defendant  is  not  bound  by  such  election  in  a  subsequent 
trial.^^ 

Where  the  law  affords  distinct,  but  not  inconsistent, 
remedies,  an  election  to  follow  one  does  not  operate  as  a 
waiver  of  the  other.^^* 

§  819.  Statement  in  motion. — A  motion  to  require  causes 
of  action  to  be  separately  stated  and  numbered  should 
designate  the  matters  considered  by  each  separate  cause.®* 

§  821.  Ambiguous  answer. — A  motion  to  make  a  plead- 
ing more  definite  and  certain  will  ordinarily  be  refused 
where  it  appears  that  the  moving  party  is  already  in  pos- 
session of  the  facts.®^  It  is  not  proper  to  require  the 
pleader  to  set  forth  his  evidence,  but  only  to  set  forth  the 
precise  nature  of  the  charge  or  defense.®^  Where  an  alle- 
gation as  to  damage  is  defective,  it  is  subject  to  a  motion 
to  make  the  pleading  more  definite  and  certain.®*^  Such 
a  motion  is  addressed    largely  to    the    discretion  of    the 

92  Huey  V.  Starr,  79  Kan.  781,  101  141  Pac.  574;  Denver  &  E.  G.  Ry.  Co. 
Pac.   1075,   104  Pac.   1135.  v.  Vitello,  21  Colo.  App.  51,  121  Pac. 

93  Covington  v.  Fisher,  22  Okl.  207,       112. 

97  Pac.  615.  98  Stansfield    v.    Dunne,    16    Ariz. 

9-i  Williams    v.    Nelson,    45    Utah,  153,  141  Pac.  736. 

255,  145  Pac.  39,  99  Reed    v.    Brandenburg,    72    Or. 

95  New  V.  Smith,  94  Kan.  6,  Ann.  435,  143  Pac.  989;  Hay  den  v.  Aato- 
Cas.  1917B,  362,  L.  R.  A.  1915F,  771,  ria,  74  Or.  525,  145  Pac.  1072;  Dick 
145  Pac.  88.  v.  Northern  Pacific  R.  Co.,  86  Wash. 

9r,a  Crittenden  y.   St.    Hill    (Cal.),  211,  Ann.  Cas.  1917A,  638,  150  Pac. 

166  Pac.  1016.  8;  Smith  v.  Stone,  21  Wyo.  62,  128 

96  Southern  Surety  Co.  V.  Waits,  45  Pac.  612;  Clark  Hardware  Co.  v. 
Okl.  513,  146  Pac.  431.  Centennial    etc.    Co.,    22    Colo.    App. 

97  Eeiniger  v.  Besley,  16  Ariz.  161,  174,  123  Pac.  322. 
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court.*''''    Wliere  a  pleading  alleges  a  contract  in  writing, 
it  is  proper  to  require  the  pleader  to  set  out  a  copy.*"^ 

§  824.  Informal  answers. — K  counterclaim  stating  a 
cause  of  action  wliich  cannot  properly  be  pleaded  as  a 
count  should  be  stricken  out  upon  motion.*"-  A  pleading 
setting  up  a  contemporaneous  oral  agreement  releasing 
defendant  from  the  written  contract  sued  on  is  properly 
stricken  out.*"^  Where  denials  tender  no  issues  except 
upon  conclusions  of  law,  and  the  answer  is  evasive  and 
contains  numerous  negative  pregnants,  it  may  be  stricken 
out  as  irrelevant.*"*  Objections  to  the  sufficiency  of  a 
pleading  in  matters  of  substance  should  be  made  by  de- 
murrer and  not  by  motion  to  strike  out.*"^  An  answer 
which  reiterates  facts  appearing  in  the  complaint  and 
merely  challenges  their  legal  sufficiency,  presents  no  issue, 
and  should  be  stricken  out.*"^ 

§  827.  Sham  defenses,  how  tested. — A  motion  to  strike 
out  part  of  an  answer  as  sham,  frivolous  or  irrelevant  is 
authorized  by  statutes  which  permit  irrelevant  or  redun- 
dant matter  to  be  stricken  on  motion,  and  where  one  of  the 
grounds  stated  for  striking  out  the  portion  of  the  plead- 
ing is  irrelevancy,  the  motion  may  be  directed  to  a  part 
of  the  answer  only.*°^  The  defense  that  the  guarantor  of 
a  note  was  in  fact  the  payee  may  be  disregarded  as  a  sham 
defense  where  it  appears  from  the  other  pleadings  and 
the  evidence  that  he  was  the  guarantor.*"^ 

100  Frey  v.  Failes,  37  Okl.  297,  132  105  Hailey  v.  Bowman,  41  Okl.  294, 
Pac.  342.                                                            137  Pac.  722;  Cameron  v.  Ah  Quong, 

101  Atwood  V.  Eose,  32  Okl.  355,       8  Cal.  App.  310,  96  Pac.  1025. 

122  Pac.  929.  106  Stone     v.     Insurance     Co.,     56 

102  Michelet  v.  Cole,  20  N.  M.  357,       Wash.  427,  105  Pac.  8'>Q. 

149  Pac.  310.  107  Swank  v.   Elwert,  55  Or.   487, 

103  Fralick   v.   Mercer,   27    Idaho,       105  Pac.  901. 

360,  148  Pac.  906.  108  NobJe   v.  Beeman   etc.   Co.,   65 

104  William  Wilson  Co.  v.  Trainor,  Or.  93,  46  L.  E.  A.  (N.  S.)  162,  131 
27  Cal.  App.  43,  148  Pac.  954.  Pac.  1006. 
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§  830.  What  may  be  stricken  out  of  answer. — The  office 
of  the  motion  to  strike  out  is  not  to  test  the  sufficiency  of 
it,  but  only  to  eliminate  therefrom  immaterial  matter;  a 
motion  which  relates  to  matters  collateral  or  preliminary 
to  the  issue  is  not  directed  against  the  cause  of  action  or 
defense  as  a  whole,^"^  Allegations  in  detail  of  matters  in- 
cluded in  the  general  statement  under  which  proof  of  all 
the  facts  suggested  may  be  jiiroved,  should  be  stricken  out.^^" 
Where  other  issues  raised  by  defendant's  answer  to  an 
amended  complaint  by  way  of  a  counterclaim  could  have 
been  raised  by  answer  to  the  original  complaint,  the  alle- 
gations representing  such  issues  may  be  stricken  from  the 
subsequent  answer.^^^  Words  in  a  replication  in  the  form 
of  a  negative  pregnant  should  be  stricken  out.^^^ 

FORMS  FOR  AMENDMENTS. 

§  842.  Notice  of  motion  to  amend  complaint  by  striking 
out  coplaintiffs  and  making  them  defendants. 

Form  No.  248. 
[Title.] 

Take  notice,  that  on  the  affidavit  of  C.  D.,  herewith 
served,  and  on  all  the  pleadings  and  proceedings  in  this 
action,  the  undersigned  will  move  the  court,  at  the  court- 
room thereof,  at ,  on  the day  of ,  19 — ,  at 

o'clock  in  the  noon,  that    the    plaintiffs    may  be  at 

liberty  to  amend  their  complaint  by  striking  out  the 
names  of  A.  B.  and  C.  D.  as  plaintiffs,  and  making  them 
defendants,  without  costs  as  to  the  other  defendants;  and 
for  such  other  relief  as  may  be  just. 

109  Multnomah   County   v.  Faling,  m  Winton  Motor  C.  Co.  v.  Bloin- 

55  Or.  45,  104  Pac.  964.  berg,  84  Wash.  451,  147  Pac.  21. 

no  Scibor  v.  Oregon  W.  R.  &  Nav.  "'  ^'''^^^^^  ^-  Williams,  59  Colo. 

Co.,  70  Or.  116,  140  Pac.  629.  ^^^^  ^°°-  ^^^  ^^^^^^  ^'''  ^^'  ^''^ 

'  2G5. 
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Said  motion  will  be  made  upon  the  grounds  [state  the 
grounds]. 
[Date.] 

[Signature.] 
[Address.] 

§  843.    Notice  of  motion  for  leave  to  amend. 

Form  No.  249. 
[Title.] 

[Address.] 

Please  take  notice  that  on  the  affidavit  herewith  sen'-ed, 
and  on  all  the  papers  on  file  in  this  action,  the  undersigned 

will  move  the  court,  at  the  courtroom  thereof,  at ,  on 

the day  of ,  19 — ,  at o'clock  in  the noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  leave 
to  amend  his  complaint  herein,  by  the  insertion  of  the  fol- 
lowing clause,  to  wit   [here  insert  proposed  amendment], 

after  the  word  " ,"  on  line ,  of  page thereof, 

and  for  such  other  and  further  relief  as  may  be  just. 

Said  motion  will  be  made  upon  the  grounds  that  said 
proposed  amendment  is  and  will  be  in  furtherance  of  jus- 
tice, and  [state  further  specific  grounds  relied  upon]. 

[Date.] 

[Signature.] 

§  845.  Notice  of  motion  to  strike  out  irrelevant  or 
redundant  matter. 

Form  No.  251. 

[Title.] 

[Address.] 

Please  take  notice  that  on  [the  affidavit  herewith  served, 
and]  the  pleadings  on  file  in  this  action,  the  undersigned 

will  move  the  court,  at  the  courtroom  thereof,  at ,  on 

the day  of ,  19 — ,  at o'clock  in  the noon, 
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or  as  soon  thereafter  as  counsel  can  be  heard,  to  strike 
out  matter  contained  in  the  complaint  [or  answer]  herein, 

from  and  after  the  word  " ,"  on  line  ,  of  page 

• ,  down  to  and  including  the  word  " — ■ — ,"  on  line , 

of  page ,  and  for  such  other  relief  as  may  be  just,  with 

costs. 

Said  motion  will  be  made  upon  the  grounds  that  the  said 
matter  is  irrelevant  [or  redundant,  or  sham]. 

[Date.] 

[Signature.] 

§  847.  Notice  of  motion  to  require  plaintiff  to  elect  be- 
tween several  counts  of  complaint,  in  certain  cases. 

Form  No.  253. 
[Title.] 
[Address.] 

Please  take  notice  that  upon  the  pleadings  on  file  in 
this  action,  and  on  an  affidavit,  of  which  a  copy  is  herewith 
served,  the  undersigned  will  move  the  court,  at  the  court- 
room thereof,  at  ,  on  the  day  of ,  19 — ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  that  the  plaintiff  be  compelled  to  elect 
between  the  cause  of  action  stated  in  the  first  count  and 
the  cause  of  action  stated  in  the  second  count  in  the  com- 
plaint, and  state  which  he  will  rely  on;  and  that  on  such 
election  the  other  be  stricken  out;  or  in  default  of  so  elect- 
ing, then  that  the  second  stated  cause  of  action  be  stricken 
out  as  redundant;  and  for  such  other  or  further  relief  as 
may  be  just,  and  for  costs  of  this  motion. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon]. 

[Date.] 

[Signature.] 
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§  852.  Notice  of  motion  for  leave  to  correct  fictitious 
name. 

Form  No.  258. 
[Title.] 

[Address.] 

Please  take  notice  that  on  the  affidavit  herewith  served, 
and  on  all  the  pleadings  and  proceedings  on  file  in  this 
action,  the  undersigned  will  move  this  court,  at  the  court- 
room thereof,  at ,  on  the day  of ,  19 — ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  for  leave  to  amend  his  complaint  by  substi- 
tuting the  name  of as  the  real  name  of  the  [defendant] 

in  this  action,  wherever  the  name  John  Doe  occurs  in  the 
papers  filed  in  this  action;  or  for  such  other  relief  as  may 
be  just. 

Said  motion  will  be  made  upon  the  grounds  that  at  the 
time  of  the  filing  of  the  complaint  in  this  action  the  real 
name  of  the  said  defendant  was  unknown  to  this  plaintiff, 
but  that  since  said  time  the  plaintilf  has  discovered  that 
the  tnie  name  of  said  defendant  is . 

[Date.] 

[Signature.] 

§  855.  Notice  of  motion  to  amend  complaint  by  adding 
a  defendant. 

Form  No.  261. 
[Title.] 
[Address.] 

Please  take  notice  that  on  the  affidavit  herewith  served, 
and  on  all  the  proceedings  on  file  in  this  action,  the  under- 
signed will  move  the  court,  at  the  courtroom  thereof,  at 

on  the day  of ,  19 — ,  at o'clock  in  the 

forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard, 
that  the  plaintiff  may  have  leave  to  amend  his  summons 
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and  complaint  in  this  action,  by  adding  L.  M.  as  a  defend- 
ant therein,  with  proper  words  to  charge  him,  and  for  such 
other  and  further  relief  as  may  be  just. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon]. 

[Date.] 

[Signature.] 

§  859.    Notice  of  motion  to  consolidate  actions. 

Form  No.  265. 
[Give  titles  of  all  actions  separately.] 
[Venue.] 

Take  notice,  that  upon  the  affidavit  of  C.  D.,  herewith 
served,  and  upon  the  pleadings  heretofore  filed  and  served 
in  the  above-entitled  actions,  the  defendant  will  move  the 

court,  at  the  courthouse  in  the  city  of in  said  county, 

on  the  day  of next,  at  the  opening  of  court  on 

that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  consolidating  the  two  above-entitled  actions 
into  one,  with  costs  of  motion. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon], 

G.  H., 
Defendant's  Attorney. 

[Address.] 
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CHAPTER  XXXTTT. 
FORMS  FOR  ENLARGING  TIME  TO  PLEAD. 

§  871.     Form  268.     Notice  of  motion  for  extension  of  time  to  answer. 

§  871.    Notice  of  motion  for  extension  of  time  to  answer. 

Form  No.  268. 
[Title.] 

Take  notice,  that  on  the  affidavit  of  C.  D.,  a  copy  of  whicli 
is  herewith  served,  and  upon  the  complaint  heretofore 
served  and  filed,  the  undersigned  will  move  the  court,  in 

the  courtroom  of  Department  No. ,  at on  the 

day  of  ,  19 — ,  at  o'clock  in  the  noon,  to 

enlarge  the  time  to  answer  herein  — < —  days,  or  for  such 
other  relief  as  may  be  just. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon]. 

G.  H., 
Defendant's  Attorney, 

Dated, ,  19—. 

To  E.  F.,  Esq.,  Plaintiff's  Attorney. 
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CHAPTER  XXXiy. 
FORMS  OF  NOTICES,  ETC. 

§  914.  Form  273.  Notice  of  motion  for  order  allowing  party  to  enter  on 
land  and  make  survey,  etc.,  in  actions  concerning  real  property. 

§  935.  Form  294.  Notice  of  motion  by  plaintiff  for  judgment  on  the  plead- 
ings. 

§  936.     Form  295.     Notice  of  motion  for  dismissal. 

§  937.     Form  296.     Notice  of  motion  to  sue  on  judgment  in  the  same  court. 

§  938.     Form  297.     Notice  of  motion  on  petition  for  leave  to  sue  a  receiver. 

§  941.  Form  300.  Notice  of  motion  on  affidavit  to  open  default  judgment 
and  for  leave  to  answer. 

§  943.  Form  302.  Notice  of  motion  to  compel  plaintiff  to  elect  between 
several  counts  setting  forth  the  same  cause  of  action. 

§  951.     Form  310.     Notice  of  motion  to  substitute  officer's  successor. 

§  954.  Form  313.  Notice  of  motion  by  plaintiff  to  revive  action  against  per- 
sonal representatives  of  deceased  defendant. 

§  914.  Notice  of  motion  for  order  allowing  party  tto 
enter  on  land  and  make  survey,  etc.,  in  actions  concerning 
real  property. 

Form  No.  273. 
[Title.] 
To  G.  H.,  Attorney  for  Defendant: 

Please  take  notice  that  A.  B.,  the  plaintiff  herein,  will, 

on  the day  of ,  19 — ,  at  the  hour  of o'clock, 

A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  at 
the  courtroom  of  said  court  in  the  city  hall,  in  the  city  of 

,  move  said  court  to  grant  the  plaintiff  herein  an  order 

allowing  him  the  right  to  enter  upon  the  property  in  con- 
troversy in  this  action,  hereinafter  described,  and  to  make 
survey  and  measurement  thereof  for  the  purpose  of  [state 
particularly  the  object  for  which  the  survey  is  desired]. 
Said  motion  will  be  made  upon  the  affidavit  herewith  sensed 
upon  you,  and  upon  the  pleadings,  records,  and  papers  in 
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the  cause.  The  property  to  be  affected  by  such  order  is 
described  as  follows   [description]. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon], 

[Date.] 

[Signature.] 

§  935.  Notice  of  motion  by  plaintiff  for  judgment  on  the 
pleadings. 

Form  No.  294. 
[Title.] 

Please  take  notice,  that  upon  the  complaint  and  an- 
swer in  this  action,  the  undersigned  will  move  the  court 
at  the  next  regular  [or,  special]  term  thereof,  to  be  held 

at  the  courthouse  in  the of ,  county  of ,  on  the 

day  of ,  19 — ,  at  the  opening  of  court  on  that  day, 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  the  judg- 
ment demanded  in  the  complaint,  and  such  other  order  or 
relief , as  the  court  may  grant. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon], 

[Date.]  E.  F., 

Plaintiff's  Attorney. 

§  936.    Notice  of  motion  for  dismissal. 

Form  No.  295. 
[Title.] 

Take  notice,  that  on  the  affidavit  of  J.  K.,  a  copy  of  which 
is  annexed,  the  undersigned  will  move  the  court,  at  the 

courtroom  thereof  on  the  day  of  ,  19 — ,  at  

o'clock  in  the noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  that  the  plaintiff's  complaint  in  this  action 
be  dismissed  (as  against  the  defendant  Y.  Z.),  with  costs, 
in  favor  of  the  said  defendant;  and  that  .indgment  of  dis- 
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missal  of  the  action  be  entered  accordingly,  with  costs; 
and  that  the  plaintiff  may  be  ordered  to  pay  the  costs  of 
this  motion,  and  for  such  other  or  further  relief  as  may 
be  just. 

Said  motion  -will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon]. 

[Date.]  J.  K, 

Defendant's  Attorney. 

§  937.  Notice  of  motion  to  sue  on  judgment  in  the  same 
court. 

Form  No.  296. 

[Title  of  Court  and  Cause.] 

To  C.  D.,  the  Above-named  Defendant: 

Take  notice,  that  upon  the  affidavit  of  A.  B.,  a  copy  of 
which  is  herewith  served  upon  you,  and  upon  the  judgment- 
roll  in  this  action,  the  plaintiff  will  move  the  above-named 
court  at  a  regular  term  thereof,  to  be  held  in  the  court- 
house in  the  city  of ,  in  said  county,  on  the  day 

of  ,  19 — ,  at  the  opening  of  court  on  that  day,  or  as 

soon  thereafter  as  counsel  can  be  heard,  for  an  order  grant- 
ing him  leave  to  bring  an  action  against  you  on  such  judg- 
ment and  for  such  other  relief  as  may  be  just. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon]. 

Dated, ,  19—. 

A.  B. 

§  938.  Notice  of  motion  on  petition  for  leave  to  sue  a 
receiver. 

Form  No.  297. 
[Title.] 

To  C.  D.,  Receiver: 

Take  notice,  that  upon  the  petition  of  A.  B.,  a  copy  of 
which  is  herewith  served  upon  you,  the  said  A.  B.  will  move 


109  FOKMS  OF  NOTICES,  ETC.  §  941 

the  court,  at  the    courthouse  in  the  city  of ,  in  said 

county,  on  the  day  of  ,  19 — ,  at  the  opening  of 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  granting  him  leave  to  sue  as  demanded 
in  said  petition. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon]. 

Dated, ,  19—. 

L.  M., 
Attorney  for  Petitioner. 

§  941.  Notice  of  motion  on  affidavit  to  open  default 
judgment  and  for  leave  to  answer. 

Form  No.  300. 
[Title.] 

Please  take  notice  that  upon  the  affidavits  of  G.  H.  and 
J.  K.,  and  the  proposed  answer  of  the  defendant  G.  H.,  of 
all  of  which  copies  are  herewith  served  upon  you,  the  de- 
fendant C.  D.,  by  his  counsel  G.  H.,  will  move  the  court, 

at  the  courthouse  in  the  of ,  in  county,  at 

the  opening  of  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  to  set  aside  the  judgment  entered  in 
this  action,  and  all  subsequent  proceedings  thereon,  and 
to  allow  this  defendant  to  file  and  serve  his  said  answer, 
and  defend  said  action  on  such  tenns  as  may  be  just,  and 
for  such  other  order  or  relief  as  may  be  proper. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon,  and  add:  that  said  defendant 
has  a  good  and  meritorious  defense  to  said  action  upon 
its  merits,  and  that  it  will  be  in  furtherance  of  justice  to 
permit  him  to  defend  said  action]. 

G.  H., 
Defendant's  Attorney. 
To  L.  M.,  Attorney  for  Plaintiff. 
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§  943.  Notice  of  motion  to  compel  plaintiff  to  elect  be- 
tween several  counts  setting  forth  the  same  cause  of  action. 

Form  No.  302. 
[Title.] 

Please  take  notice,  that  upon  the  summons  and  complaint 
in  this  action  [and  on  an  affidavit,  of  which  a  copy  is  here- 
with served],  the  undersigned  will  move  the  court,  at  the 

courtroom  thereof  at ,  on  the day  of  — ' — ,  19 — , 

at o'clock  in  the noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  that  the  plaintiff  be  required  to  elect 
between  the  first  stated  cause  of  action  and  the  second 
stated  cause  of  action  in  the  complaint,  and  state  which 
he  will  rely  on;  and  that  on  such  election  the  other  be 
stricken  out;  or  in  default  of  so  electing,  then  that  the 
second  stated  cause  of  action  be  stricken  out  as  redundant; 
and  for  such  other  or  further  relief  as  may  be  just  [and  for 
the  costs  of  this  motion]. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon]. 

[Date.] 

[Signature.] 

[Address.] 

§  951.    Notice  of  motion  to  substitute  oflBcer's  successor. 

Form  No.  310. 

[Title.] 

Please  take  notice,  that  on  the  affidavit  of  A.  B.,  of  which 
a  copy  is  herewith  served,  the  undersigned  will  move  the 

court,  at ,  on  the day  of ,  19 — ',  at o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  to  substitute  W.  X.,  supervisor  of  the  county  of 

[or,  other  official  designation],  in  the  place  of  Y.  Z.,  as 
plaintiff  [or,  defendant]  in  this  action;  or  for  such  other 
relief  as  may  be  Just. 
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Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon]. 
[Date.] 

[Signature.] 
[Address.] 

§  954.    Notice  of  motion  by  plaintiff   to  revive  action 
against  personal  representatives  of  deceased  defendant. 

Form  No.  313. 
[Title.] 

Take  notice,  that  on  the  affidavit,  of  which  a  copy  is  here- 
with served,  the  undersigned  will  move  the  court,  at , 

on  the day  of ,  19 — ,  at o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
an  order  directing  the  above-entitled  action  to  be  continued 
against  C.  D.  and  E.  F.,  as  executors  of  the  last  will  and 
testament  [or,  administrators  of  the  estate  of;  or,  heirs 
of]  Y.  Z.,  defendant  above  named,  deceased,  in  the  place 
of  said  deceased  defendant;  and  granting  leave  to  this 
plaintiff  to  amend  the  complaint  herein  as  he  shall  be  ad- 
vised; and  such  other  relief  as  may  be  just. 

Said  motion  will  be  made  upon  the  grounds  [state  par- 
ticular grounds  relied  upon], 

[Date.] 

[Signature.] 

[Address.] 
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CHAPTER  XXXV. 
JURISDICTION. 

§  968.     Jurisdiction  defined. 

§  968a.  Jurisdiction  of  the  person. 

§  968b.  Jurisdiction  of  subject  matter. 

§  969.     General  versus  limited  jurisdiction. 

§  970.     Limited  jurisdiction — Probate. 

§  973.     Concurrent  jurisdiction. 

§  974.     Appellate  jurisdiction. 

§  975.     Jurisdiction  of  state  courts. 

§  976.     Extraterritorial  jurisdiction  of  state  courts. 

§  977.     Jurisdiction  determined  by  amount  in  controversy. 

§  9S0.     Justice  court — Action  affecting  real  property. 

§  981a.  Justice  court — Statutory  provisions. 

§  968.  Jurisdiction  defined. — The  phrase  *  *  original  juris- 
diction" means  the  power  to  entertain  cases  in  the  first  in- 
stance as  distinguished  from  appellate  jurisdiction,  and  a 
court  of  original  jurisdiction  is  one  in  which  the  action  has 
its  origin.^  A  court  of  competent  jurisdiction  is  one  hav- 
ing authority  to  do  a  particular  act.^  Courts  of  general  and 
superior  jurisdiction  may  exercise  their  inherent  powers 
and  summary  jurisdiction  as  the  necessities  of  the  case  may 
require  within  the  limits  of  the  constitution.^ 

Jurisdiction  is  the  power  to  hear  and  determine  the  sub- 
ject matter  in  controversy  between  the  parties,  to  adjudicate 
or  exercise  any  judicial  power  over  them.^'' 

§  968a.  Jurisdiction  of  the  person. — The  legislature 
may  permit  actions  to  be  brought  by  nonresident  plaintiffs 

1  Burks  V.  Walker,  25  Okl.  353,  3  In  re  Evans,  42  Utah,  282,  ]30 
109  Pac.  544.  Pac.  217. 

2  Ex  parte  Justus,  3  Okl.  Cr.  Ill,  3a  National  etc.  Co.  v.  S.  H.   Han- 
25  L.  R.  A.  (N.  S.)  483,  104  Pac.  933;  son  etc.  Co.  (Okl.),  165  Pac.  1156. 
Ex  parte  Wilkins.  7  Okl.  Cr.  422,  115 

Pac.  1118. 
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against  resident  defendants,^  but  a  city  of  another  state 
cannot  be  sued  for  injuries  sustained  tlierein  although  it 
has  property  in  the  state  in  which  the  suit  is  brought.^ 
Where  a  foreign  corporation  holds  its  directors'  meetings 
in  a  state  and  part  of  its  business-  is  done  in  the  state,  the 
court  may  compel  such  officers  to  order  the  person  in 
charge  of  a  mine  in  another  state  to  permit  the  stock  hold- 
ers to  examine  it.®  A  court  cannot  make  an  order  affect- 
ing the  substantial  rights  of  a  foreign  coi'poration  in  an 
action  in  which  it  is  not  a  party/ 

§  968b.  Jurisdiction  of  subject  matter. — Jurisdiction  of 
the  subject  matter  is  the  power  to  deal  with  general  ab- 
stract questions,  hear  facts,  and  determine  whether  they 
are  sufficient  to  invoke  an  exercise  of  the  court's  power. ^ 
The  situs  of  a  share  of  stock  in  a  company  is  in  the  juris- 
diction where  the  corporation  was  created.^  In  some 
states  the  probating  of  a  will  does  not  give  jurisdiction 
over  real  property  belonging  to  the  testator  in  another 
state.i^' 

§  969.  General  versus  limited  jurisdiction. — The  first  duty 
of  a  court  is  to  keep  within  its  jurisdiction,  and  any  affirma- 
tive act  by  the  court  implies  that  it  has  jurisdiction.^^  Where 
a  superior  court  makes  a  decree  distributing  an  estate  and 

4  Tiedemann  v,  Tiedemann,  36  8  Tube  City  etc.  Co.  v.  Otterson, 
Nev.  494,  137  Pac.  824.  16  Ariz.  305,  146  Pac.  203. 

5  Marshall  v.  Kansas  City,  95  ^  2°°^  ^-  ^loffman,  16  Ariz.  540, 
Kan.  548,  L.  E.  A.  1915F,  1025,  148  ^^^  ^^<^-  '"^  ^^^"  ^-  ^^^^^  ^^i^^r 
p^g    g37_  etc.  Co.,  157  Cal.  16,  106  Pac.  98. 

10  State     V.     Superior     Court,     52 

6  Hobbs  V.  Tom  Reid  etc.  Co.,  164       Wash.  149    100  Pae.  198 

Cal.  497,  43  L.  R.  A.   (N.  S.)    1112,  n  Gamble     v.     Hanchett     (Silver 

12!1  Pae.  781.  Peak  Mines),  35  Nev.  319,  133  Pac. 

"  State  V.  International  Harvester  936;  De  Vail  v.  De  Vail,  57  Or.  128, 

Co.,  81  Kan.  610,  106  Pac.  1053.  109  Pac.  755,  110  Pac.  705. 
8 
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the  fact  of  the  making  of  the  decree  is  properly  made  to  ap- 
pear, the  jurisdiction  of  the  court  is  to  be  presumed.^ 

§  970.  Limited  jurisdiction — Probate. — A  superior  court 
sitting  in  probate  is  a  court  of  general  jurisdiction.^^  The 
court  coextensive  with  the  county  is  the  court  of  original 
jurisdiction  in  all  probate  matters."  The  jurisdiction  of 
the  district  courts  of  Montana  when  sitting  in  probate  is 
statutory  and  its  proceedings  are  in  rem}^  The  county 
courts  of  Oregon  have  exclusive  jurisdiction  of  the  personal 
property  of  a  decedent's  estate  and  all  the  determination 
of  what  constitutes  the  personal  estate  and  of  the  shares 
of  the  heirs,^^  but  the  probate  court  has  no  jurisdiction  to 
try  titles  and  deteraiine  the  ownership  of  notes  claimed  by 
the  executor  in  his  own  right  or  by  a  third  person. ^'^  A 
contract  between  children  for  an  equal  distribution  of  the 
estate  which  their  father  may  leave  upon  his  death  exe- 
cuted during  his  lifetime  is  enforceable  only  by  an  action 
upon  the  contract,  and  the  probate  court  has  no  jurisdic- 
tion thereof.  ^^ 

§  973.  Concurrent  jurisdiction. — An  application  for  the 
guardianship  of  a  minor  in  the  superior  court  of  another 
county  does  not  deprive  the  court  which  has  awarded  the 

12  Del  Campo  v.  Camarillo,  154  16  De  Bow  v.  Wollenberg,  52  Or, 
Cal.  647,  98  Pac.  1049.  404,  96  Pac.  536,  97  Pac.  717. 

13  Harter  Co.  v.  Geisel,  18  Cal.  17  Hartwig  v.  Flynn,  79  Kan.  595, 
App.  282,  122  Pac.  1094;  In  re  Hos-  100  Pac.  642;  Harrington  v.  .Tones, 
cheid's  Estate,  78  "^'ash.  309,  139  53  Or.  237,  99  Pac.  935;  Klumpke 
Pac.  61;  Bayer  v.  Bayer,  83  Wash.  Estate,  167  Cal.  415,  139  Pac.  1062; 
430,  145  Pac.  433;  Idaho  Trust  Co.  Gille  v.  Emmons,  91  Kan.  462,  920, 
V.  Miller,  16  Idaho,  308,  102  Pac.  138  Pac.  60S,  139  Pac.  379;  In  re 
360.  Martin's  Estate,   82   Wash.   226,   144 

14  Scott  V.  McGirth,  41  Okl.  520,  Pac.  42. 

139  Pac.  519.  18  Spangenberg    v.    Spar.genberg, 

15  State     V.     District     Court,     41        19  Cal.  App.  439,  126  Pac.  379. 
Mont.  357,  109  Pae.  438. 
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custody  of  the  child  in  a  divorce  decree  of  jurisdiction  to  so 
modify  the  decree  as  to  change  the  custody  of  the  child.^^ 

§974.  Appellate  jurisdiction.  —  Habeas  corpus  and 
supervisory  control  are  not  concurrent  remedies,  and  one 
cannot  be  invoked  in  aid  of  the  other;  the  former  chal- 
lenges the  jurisdiction  of  the  lower  court,  while  the  other 
concedes  it.""  The  supreme  court  can  compel  an  inferior 
court  to  perform  an  act  especially  enjoined  upon  it.^^  The 
legislature  of  California  is  not  authorized  by  the  constitu- 
tion to  confer  appellate  jurisdiction  upon  the  supreme  court 
other  than  in  special  proceedings.^^  The  supreme  court, 
in  aid  of  its  appellate  jurisdiction,  has  all  the  inherent 
equity  powers  of  the  lower  court.^ 

§  975.  Jurisdiction  of  state  courts. — Cases  arising  under 
the  Federal  Employers'  Liability  Act  may  be  brought  in 
state  courts  of  competent  jurisdiction.^*  An  action  against 
a  national  bank  for  charging  usurious  interest  may  be 
maintained  in  a  state  court.^^  One  having  contracted  for 
an  interstate  special  train  may  sue  the  railroad  company 
upon  the  contract  in  a  state  court.^^  Actions  for  damages 
for  the  violation  of  a  contract  based  upon  patent  rights 
may  be  brought  in  the  state  court,  even  though  the  defense 
be  the  invalidity  of  the  patent.^'^    A  state  court  may  enter- 

19  Evans  V.  Evans,  154  Cal.  644,  23  Campbell  Lumber  Co.  v.  Deep 
98  Pac.  1044;  Lynn  V.  Lynn,  95  Kan.  River  Logging  Co.,  68  Wash.  431, 
141,  Ann.  Cas.  1916B,  932,  147  Pae.        123  Pac.  596. 

1117.  24  Kamboris    t.    Oregon    W.   E.    & 

20  State  V.  District  Court,  51  Nav.  Co.,  75  Or.  358,  146  Pac.  1097. 
Mont.  195,  149  Pac.  973;  State  v.  25  Farmers'  National  Bank  v. 
District  Court,  46  Mont.  425,  Ann.  McCoy,  42  Okl.  420,  Ann.  Cas. 
Cas.  1916B,  256,  128  Pac/.  590.  1916D,  1243,  141  Pac.  79L 

21  Blaekwell  Lumber  Co.  v.  Flynn,  26  Burrus  v.  Nevada  Cal.  Or,  Ry., 
27  Idaho,  632,  150  Pac.  42.  38  Nev.  156,  145  Pac.  926. 

22  People  v.  McKamy,  168  Cal.  27  Buffalo  Spec.  Co.  v.  Cougar,  26 
531,  143  Pac.  752.  Colo.  App.  523,  144  Pac.  325. 
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tain  a  suit  to  set  aside  a  patent  which  has  been  wrongfully 
issued,^^  but  the  federal  courts  have  exclusive  jurisdiction 
of  actions  for  damages  for  overcharges  under  the  Inter- 
state Commerce  Act.^^  The  state  courts  have  concurrent 
jurisdiction  in  all  matters  where  jurisdiction  of  the  federal 
courts  is  not  made  exclusive  by  the  constitution  or  acts  of 
Congress.^"  The  state  courts  have  jurisdiction  of  actions 
against  an  international  carrier  for  delay  in  the  transpor- 
tation of  freight.^^ 

§  976.  Extraterritorial  jurisdiction  of  state  courts. — 
The  jurisdiction  of  the  courts  of  a  state  is  coextensive  with 
its  territorial  limits,  and  attaches  to  all  property  and  per- 
sons within  such  limits,  and  if  the  jurisdiction  over  non- 
resident defendants  has  been  secured,  an  action  to  enforce 
payment  of  notes  payable  in  another  state  may  be  main- 
tained.^- If  the  court  has  jurisdiction  of  the  owner  of  the 
title  to  land  in  another  state  it  has  jurisdiction  to  require 
him  to  make  a  conveyance  of  it,^^  or  it  may  compel  the 
revocation  of  a  deed  to  land  in  another  state,^^  but  the 
court  may  refuse  to  entertain  an  action  where  nothing  is 
involved  but  the  title  and  possession  of  real  property  in 
another  state.^^ 

§  977.  Jurisdiction  determined  by  amount  in  contro- 
versy.— In  a  suit  by  the  state  to  recover  penalties,  causes 
of  action  upon  fifteen  violations  may  be  joined  so  as  to  give 

28  Anderson  v.  Woodward,  57  32  State  v.  District  Court,  40 
Colo.  53,  140  Pac.  98.                                    Mont.  359,  135  Am.  St.  Eep.  622.  106 

29  Olcovich  V.  Grand  Trunk  etc.  "Ry.       Pac.  1098. 

Co.,  20  Cal.  App.  349,  129  Pac.  290.  33  Peoples'  State  Bank  v.  T'Miller, 

30  McCormick  v.  Smith,  23  Idaho,       85  Kan.  272,  116  Pac.  884. 

487,  130  Pac.  999;  Act  March  3,  1911,  34  Eosenbaum  v.  Evans,  63  Wash, 

p.  231,  §  256.  506,  115  Pac.  1054. 

31  Fort  Smith  etc.  K.  Co.  v.  Awbrey  35  Olympia  Min.  &  Mill.  Co.  v. 
etc.,  39  Okl.  270,  134  Pac.  1117.  Kerns,  64  Wash.  545,  117  Pac.  260. 
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the  superior  court  jurisdiction.^^  Under  a  constitutional 
provision  that  the  superior  court  shall  have  jurisdiction  in 
all  cases  where  the  demand  exclusive  of  interest  amounts 
to  three  hundred  dollars,  the  court  has  jurisdiction  where 
the  total  amount  demanded  upon  two  causes  of  action 
joined  in  the  same  complaint  amounts  to  three  hundred 
dollars  or  more,^^  The  jurisdiction  depends  upon  the  alle- 
gations of  the  petition  and  not  the  amount  of  the  indebted- 
ness as  finally  decided.^®  A  default  judgment  in  the  su- 
perior court  of  California  upon  a  claim  for  less  than  three 
hundred  dollars  will  be  reversed.^^  Where  a  note  provides 
that  a  certain  amount  shall  be  added  as  attorney  fees  in 
case  the  note  is  not  paid  at  maturity,  such  fees  are  to  be 
included  in  determining  the  jurisdictional  amount  while 
the  interest  is  not  to  be  included.*'^ 

§  980.  Justice  court — Action  affecting  real  property. — 
The  mere  statement  of  the  conclusion  in  the  pleading  that 
the  title  to  real  estate  is  involved  is  not  sufficient  to  deprive 
a  justice's  court  of  jurisdiction." 

§  981a.  Justice  court  —  Statutory  provisions.  —  Justice 
courts  have  no  term,  and  are  always  open  and  held  in  their 
respective  townships.  They  have  jurisdiction  of  all  ac- 
tions for  the  recovery  of  money  on  contract,  for  damages, 
for  fines,  penalties  and  forfeitures,  on  bonds,  or  for  the 
recovery  of  personal  property,  for  judgments  on  confes 
sion,  for  taxes,  for  the  enforcement  of  mechanics'  liens, 

3C  Miami     Copper     Min.     Co.     v.  39  Dake  Adv.  Agency  v.  Fielding 

State,  17  Ariz.  179,  149  Pae.  758.  J.  Stilson  Co.,  22  Cal.  App.  31,  133 

37  Burke  v.  Maguire,  154  Cal.  456,       Pac.  327. 

98  Pae.  21.  40  Hviinphrey  v.  Coquillard  Wagon 

38  Farmers'  etc.  Nat.  Bank  v.  Works,  37  Okl.  714,  49  L.  E.  A. 
School    District,    25    Okl.    284,    105        (N.  S.)  600,  132  Pac.  899. 

Pac.    641;    Briggs    v.    Hall,    24    Cal.  41  Taylor  v.  Cox,  39  Okl.  5S2,  136 

App.  586,  141  Pac.  1067.  Pac.  576. 
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whenever  all  the  amount  claimed,  exclusive  of  interest, 
does  not  exceed  three  hundred  dollars.  They  also  have 
jurisdiction  of  actions  for  the  possession  of  land  where  the 
relation  of  landlord  and  tenant  exists,  but  where  the  title 
of  real  property  or  questions  concerning  the  boundary  of 
land  are  involved,  action  will  not  lie.^^ 

Justice  courts  have  exclusive  jurisdiction  in  unlawful 
detainer  actions  in  Arizona  when  the  amount  involved  does 
not  exceed  two  hundred  dollars,  with  interest  and  costs,  and 
also  has  concurrent  jurisdiction  with  the  superior  court  in 
such  actions  when  the  rental  is  under  twenty-five  dollars 
per  month  or  the  total  amount  of  damage  is  under  two 
hundred  dollars.'*^ 

42  Nev,    Laws,    c.    235,    sec.    772,  43  Ariz.  Stats.,  par  1280,  Amend- 

Amendment  1913,  p.  359.  ments  1915. 
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CHAPTER  XXXVI. 
VENUE. 

§  982.  Definition  of  term. 

§  984.  Transitory  actions. 

§  985.  Actions  affecting  land. 

§  987.  Place  where  cause  of  action  arose. 

§  988.  Eesidence  of  defendant  as  determining  venue. 

§  989.  Waiver  of  objections. 

§  982.  Definition  of  terms. — Legislatures  may  properly 
determine  in  what  counties  certain  actions  may  be  brought.^ 
In  doubtful  cases  the  statute  as  to  venue  should  be  liber- 
ally construed  in  favor  of  the  jurisdiction  where  the  suit 
is  started.^ 

§  984.  Transitory  actions. — ^In  Montana,  transitory  ac- 
tions may  be  brought  wherever  personal  sendee  on  the  de- 
fendant can  be  had.'  A  proceeding  in  insolvency  against 
a  corporation  is  transitory,  in  the  nature  of  quo  warranto y 
and  the  venue  may  be  in  the  county  where  either  party 
resides.^  The  general  code  provision  is  that  certain  ac- 
tions must  be  brought  and  others  may  be  brought  in  cer- 
tain counties,  and  that  all  others  must  be  brought  in  the 
county  of  defendant's  residence.  An  action  with  refer- 
ence to  which  the  term  ''may"  is  used  may  be  brought  in 
any  county  in  which  defendant  is  summoned.*^  In  an  ac- 
tion for  damages  for  conspiracy  to  prevent  plaintiff  from 
using  certain  pasture  land,  the  damages  are  personal  and 
the  action  is  transitory.^    An  action  for  false  representa- 

1  Bond  V.  Kerma-Ajax  etc.  Co.,  15  4  State  v.  McCluie,  17  N.  M.  694, 
Cal.  App.  469,  115  Pac.  254.                       Ann.  Cas.  1915B,  1110,  47  L.  R.  A. 

2  Carr  v.  Eemele,   74  Wash.   380,       (N.  S.)  744,  133  Pac.  1063. 

133  Pac.  593.  5  Henry  v.  Missouri  K.  &  T.  Ry. 

3  State  V.  District  Court,  40  Mont.  Co.,  92  Kan.  1017,  142  Pac.  972. 
359.  135  Am.  St.  Rep.  G22,  106  Pac.  <•  Dunn  v.  District  Court,  35  Okl. 
1098.  38,  39,  128  Pac.  114. 
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tions  by  defendant's  agent  is  personal  and  transitory  J 
In  some  states  there  are  statutes  requiring  an  action  to  re- 
cover a  penalty  to  be  tried  within  the  county  where  the 
violation  is  alleged  to  have  occurred.^  In  Utah,  it  is  pro- 
vided by  statute  that  in  a  transitory  action  the  residence  of 
a  defendant  corporation  shall  be  deemed  to  be  any  county 
in  which  it  has  an  office  or  place  of  business.^ 

§  985.  Actions  aifecting  land. — The  venue  of  an  action 
to  set  aside  a  decree  which  declares  certain  persons  to  be 
the  sole  heirs  of  the  deceased  and  entitled  to  sole  distribu- 
tion of  his  estate,  is  in  the  county  in  which  the  land  is  situ- 
ated and  the  estate  is  being  settled.^  In  an  action  for  par- 
tition the  court  is  without  jurisdiction  as  to  any  land  in 
another  county  in  so  far  as  an  infant's  interest  therein  is 
concerned,  he  being  unable  to  give  consent.^"  The  venue 
of  an  action  for  damages  to  real  property  and  for  an  in- 
junction to  restrain  the  diversion  of  water  therefrom  is 
governed  by  the  provision  of  the  code  which  requires  ac- 
tions for  injuries  to  real  property  to  be  tried  where  the 
property  is  situated.^^  An  action  for  the  destruction  of  a 
building  belonging  to  plaintiff  and  located  on  his  land  is 
one  for  injury  to  real  property  and  triable  where  the  real 
estate  is  situated. ^^  An  action  to  redeem  from  a  mortgage 
is  in  'personam,  and  should  be  brought  in  the  county  of  the 
defendant's  residence. ^^  An  action  for  trespass  and  injury 
to  property  should  be  brought  in  the  county  where  the  land 

7  Krogh  V.  Pacific  etc.  Co.,  11  Cal.  lO  Martin  v.  Battey,  87  Kan,  582, 

App.  237,  104  Pac.  698.  Ann.  Cas.  1914A,  440,  125  Pac.  88. 


8  Chicago,  E.  I.  &  P.  Ry.  Co.  v. 
Oklahoma,  25  Okl.  238,  105  Pac.  677. 


11  Miller  &  Lux  v.  Madera  Canal 
&  Irr.  Co.,  155  Cal.  59,  22  L.  R.  A. 
(N.  S.)  391,  99  Pac.  502. 
8a  Comp.    Laws,    sec.    2931X,    as  12  Las  Animas  etc.  Co.  v.  Patjo, 

amended  in  1917.  9  Cal.  App.  318,  99  Pac.  393. 

a  Roach  v.  Whalen,  22  Cal.  App.  is  State     v.     District     Court,     40 

508,  135  Pac.  57.  Mont.  173,  105  Pac.  554. 
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is  situated."  An  action  to  establish  and  enforce  a  trust 
in  real  property  is  transitory,  since  the  decree  acts  in  per- 
sonam and  not  locally.^^  An  action  for  use  ard  occupation 
is  not  one  affecting  the  title  to  land,  and  is  therefore  transi- 
tory.^^ The  allegations  of  a  complaint  and  the  character  of 
judgment  which  may  be  rendered  thereon  upon  a  default 
determine  whether  the  action  is  for  an  interest  in  real  prop- 
erty, and  if  the  purjoose  of  the  complaint  is  to  establish  a 
trust  in  land,  the  venue  is  in  the  county  where  the  land  is 
located. ^"^  An  action  to  recover  damages  to  improvements 
and  crops  from  a  jSre  does  not  always  concern  real  prop- 
erty, and  is  transitory.^^  An  action  affecting  real  prop- 
erty situated  partly  in  one  county  and  partly  in  another, 
and  involving  trespass  and  injury  to  the  water  supply,  may 
be  brought  in  one  county  although  the  actual  trespass  was 
committed  in  the  adjoining  county.^^ 

§  987.  Place  where  cause  of  action  arose. — ^Plaintiff,  by 
suing  an  association  and  individual  members  thereof, 
waives  the  privilege  to  have  the  action  tried  in  the  county 
where  the  breach  occurred,  so  that  individual  defendants 
are  entitled  to  a  change  of  venue  to  the  county  of  their 
residence.^^  Actions  upon  contracts  are  usually  transi- 
tory, and  may  be  brought  in  the  county  wherein  the  con- 
tract is  to  be  perfonned.^^    An  action  for  services  may 

14  Jemez  Land  Co.  v.  Garcia,  15  ^"^  Conohoe  v.  Rogers,  168  Cal. 
N.  M.  316,  107  Pac.  683.                            700,  144  Pac.  958. 

„  „,  ,  c         •        r.      *      (cs  ^*  ^^"  "^^  Missouri  Pac.  Ey.   Co., 

15  State    V.    Superior    Court,    55       q^tt        o-ii^^t-.        o^, 

^                        '  94  Kan.  2o4,  146  Pac.  351. 

Wash.   328,   133   Am.   St.   Rep.   1030,  ,„  -^^     n       4.       ^      r^ 

Tni  v       Rm  County  etc.  Co.  v.  Adam- 

104  Pac.  607.  ^^^^  22  Cal.  App.  493,  135  Pac.  48. 

16  Sheppard  v.  Coeur  d'Alene  20  Nelson  v.  East  Side  Grocery 
Lumber  Co.,  62  Wash.  12,  Ann.  Cas.  Co.,  26  CaJ.  App.  344,  146  Pac.  1055. 
1912C,  909,  44  L.  R.  A.  (N.  S.)  267,  21  Denver  Horse  Importing  Co.  v. 
112  Pac.  932;  Hannon  v.  Nuovo  Schafor,  5S  Colo.  376,  147  Pac.  367; 
Land  Co.,  14  Cal.  App.  700,  112  Pac.  Gould  v.  Mathes,  55  Colo.  780,  135 
1103.  Pac.  780. 
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properly  be  broiiglit  in  the  county  where  the  services  were 
rendered,  but  where  nothing  appears  as  to  where  the  labor 
was  to  be  performed,  the  action  is  properly  brought  in  the 
county  of  defendant's  residenee.^^  An  action  for  injury-  to 
person  or  property  may  be  maintained  in  the  county  where 
the  injury  occurred.^* 

§  988.  Residence  of  defendant  as  determining  venue. — 
Residence  depends  upon  the  intent  as  well  as  fact,  and  is 
the  place  where  one  remains  when  not  called  elsewhere  on 
business,  pleasure  or  for  other  temporar}^  purposes;  it  is 
the  fixed  home  of  a  party  as  understood  by  himself  and 
his  neighbors  and  friends.^*  The  mere  occupation  of  a 
summer  home  at  certain  seasons  does  not  make  it  the  place 
of  domicile.^^  A  plaintiff  is  entitled  to  a  trial  in  the 
county  of  her  residence  where  one  of  the  defendants  also 
resides  in  the  same  county,  even  though  such  defendant 
joins  with  a  nonresident  codefendant  in  a  request  for 
change  of  venue.^^  Under  a  statute  requiring  actions  to  be 
brought  in  the  county  in  which  defendants,  or  some  of 
them,  reside  at  the  commencement  of  the  action,  an  action 
against  a  corporation  and  others  to  declare  an  assessment 
invalid  may  be  brought  in  the  county  where  defendants 
other  than  the  corporation  reside.^^  The  fact  that  certain 
property  is  attached  does  not  relieve  the  plaintiff  from 
bringing  an  action  in  the  county  of  the  defendant's  resi- 
dence,^^ but  an  action  against  a  nonresident  may  be 
brought  in  any  county  wherein  he  has  property.^^    Where 

22  state  V.  District  Court,  41  ■  26  O'Brien  v.  O'Brien,  16  Cal.  App. 
Mont.  84,   108  Pac.   144.  193,  116  Pac.  696. 

„,  ^  ,       r.   .        n-         T>  QQt;  ^^  Aisbett  V.  Paradise  etc.  Co.,  21 

23  Cal.      Code     Civ.     Proc.      395,       ^  ,     ,         „     _  ' 

Amendments  1915.  Ca     App    267,  131  Pac.  330. 

28  Friedman   v.   First   Nat.  Bank, 

24  Younger  v.  Spreekels,  12  Cal.  39  okl.  486,  49  L.  B.  A.  (N.  S.)  548, 
App.  175,  105  Pac.  895.  135  pac.  1069. 

25  Younger  v.  Spreekels,  12  Cal.  29  Hembrow  v.  Winser,  87  Kan. 
App.  175,  106  Pac.  895.                              714,  125  Pac.  22. 
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the  defendant  had  recently  come  from  another  state  to  act 
as  foreman  of  a  ranch  in  the  county  where  the  suit  was 
brought  and  intended  later  to  remove  to  another  county,, 
his  residence  in  the  county  of  the  suit  is  sufficient  to  give 
the  court  jurisdiction,^*^ 

§  989.  Waiver  of  objections. — The  right  to  have  an  ac- 
tion tried  in  the  county  where  defendant  resides  is  waived 
unless  a  motion  for  change  of  venue  is  made.^^  After  de- 
fendant has  once  moved  for  a  change  of  venue  and  has 
accepted  the  rule  of  the  court,  his  original  motion  is  not 
revived  by  an  order  entered  by  consent  that  a  subsequent 
motion  for  a  change  of  venue  be  argued  upon  briefs.^^  A 
defendant  does  not  waive  his  right  to  have  the  venue 
changed  to  the  county  of  his  residence  by  filing  a  demurrer 
to  the  complaint  at  the  same  time  he  files  his  motion  for 
the  change.^^  The  right  to  a  change  of  venue  is  a  personal 
privilege,^*  and  is  waived  by  demurring  or  answering  with- 
out objecting  to  the  jurisdiction.^^  The  parties  may  stipu- 
late for  trial  in  any  county  agreed  upon.^^ 

30  Carr  v.  Eemele,  74  Wash.  380,  34  Kingsbury  v.  Vreeland,  58  Colo. 
133  Pac.  593.  212,    144   Pac.   887. 

31  Bohn  V.  Bohn,  164  Cal.  532,  129  35  Lindley  v.  Kelly  (Okl.),  147 
Pac.  981;  State  v.  District  Court,  Pac,  1015;  Greeley  etc.  Ins.  Co.  v. 
40  Mont.  173,  105  Pac.  554.  Farmers'  etc.  Co.,  58  Colo.  462,  146 

32  McNeill  &  Co.  v.  Doe,  163  Cal.  pac.  247. 

338,    125   Pac.   345;    Cal.    Code   Civ.  ^^  ^^^       Code      Civ.     Proe.     394, 

^^°^-  ^^^-  Amendments  1915. 

33  Price  V.  Lucky  Four  G.  M.  Co., 

56  Colo.  163,  136  Pac.  1021. 
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CHAPTER  XXXVn. 
CHANGE  OF  VENUE. 

§    990.     Power  of  the  court. 

§    992.     Application  for  change. 

§    995.     Affidavit  of  merits. 

§    997.     Affidavit  on  ground  of  disqualification  of  judge. 

§    997a.  Venue — Change  of  in  Washington. 

§    997b.  Venue — Change  of  in  Wyoming. 

§    997c.  Venue — Change  of  in  Utah. 

§    998.     Affidavit  resisting  motion  for  change. 

§    999.     Hearing  of  motion. 

§  1000.     Effect  of  motion  on  court's  power. 

§  1002a.  Remand. 

FORMS  FOR  CHANGE  OF  VENUE, 
§  1006.     Form  330.     Notice  of  motion  for  change, 
§  1010.     Form  334.     Affidavit  on  the  ground  of  nonresidence. 
§  1010a.  Form  334a.     Affidavit  by  attorney  on  the  ground  of  nonresidence. 

§  990.  Power  of  the  court. — The  allowance  or  refusal  of 
change  of  venue  on  the  ground  of  convenience  of  witnesses 
is  in  the  discretion  of  the  court/  and  the  affidavits  of  both 
parties  will  be  considered  to  determine  whether  the  court 
has  abused  that  discretion.^  A  defendant  sued  by  a  county 
cannot  have  the  case  transferred  to  any  particular  county; 
it  is  within  the  discretion  of  the  court  to  which  the  applica- 
tion is  made  to  name  the  county  for  trial  after  considering 
the  place  of  business  of  the  defendant  and  the  convenience 
of  witnesses.^ 

§  992.  Application  for  change. — The  application  is 
made  too  late  when  made  after  the  court  has  granted  an  or- 

1  Hanson  v.  Hanson,  8G  Kan.  622,  3  Yuba  County  v.  North  xVmerica 
122  Pac.  100;  Horton  v.  Haines,  23  etc.  Co.,  12  Cal.  App.  223,  107  Pac. 
Okl.  878,   102  Pac.  121.                                139. 

2  McNeill    v.   Doe,    163    Cal.   338, 
125  Pac.  345. 
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der  requiring  defendants  to  show  cause  why  an  injunction 
should  not  be  granted.* 

§  995.  Affidavit  of  merits. — Defects  in  the  affidavit  of 
merits  in  a  motion  to  change  the  place  of  trial  which  was 
sworn  to  before  a  notaiy  public  of  the  county  other  than 
that  in  which  the  venue  of  the  affidavit  was  laid  is  waived 
by  making  no  objection  thereto.  The  affidavit  should  show 
that  defendant  is  a  resident  of  the  state.^  An  affidavit 
which  avers  that  defendant  has  fully  and  clearly  stated 
the  facts  of  her  case  to  her  attorney,  who  has  advised  her 
that  she  has  a  valid  defense,  is  an  indirect  averment,  and 
not  sufficient.^  The  affidavit  ma}^  be  amended  at  the  time  of 
hearing,  to  state  that  defendant  was  at  the  time  of 
the  beginning  of  the  action  a  resident  of  another  county 
and  the  amendment  relates  back  to  the  time  of  the  original 
affidavit.'^ 

§  997.    Affidavit  on  ground  of  disqualification  of  judge. 

An  affidavit  for  change  of  venue  on  the  ground  of  the  dis- 
qualification of  the  judge  is  not  sufficient  where  it  merely 
states  that  the  j^arty  has  a  suit  pending  against  the  judge 
himself.^  A  judge  of  the  county  or  township  is  disqualified 
by  the  California  statute  from  hearing  reclamation  cases 
therein.^ 

§997a.  Venue— Change  of  in  Washington. — In  Wash- 
ington, a  party  may  establish  the  prejudice  of  the  trial 
judge  by  motion  supported  by  an  affidavit  that  the  judge 

4  Fortson    Shingle    Co.    v.    Skag-  7  Jaqiics   v.   Owens,   18   Cal.   App. 
land,  77  Wash.  8,  137  Pac.  304.  114,  122  Pac.  430. 

5  Westover  v.  B'ridgford,   25   Cal.  g  Hanson  v.  Kendt,  94  Kan.  310, 
App.  548,  144  Pac.  313;  State  v.  Su-  j^q  p^g^  HQQ, 

perior  Court,  82  Wash.  614,  144  Pac.  u  n  ^      n    ^       n-        -d  i^a 

^  '  '  ^  Cal.    Code    Civ.    Proc.    170,    as 

„'    ,  .,,.  ,  amended  1915. 

6  Phillips  V.  Logan,   18   Cal.  App. 

287,  122  Pae.  1096. 
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is  prejudiced  and  that  the  party  cannot,  or  believes  that  he 
cannot,  have  a  fair  and  impartial  trial  before  such  judge. 
Only  one  such  application  can  be  made,  and  another  judge 
must  be  called  in  or  the  case  transferred.^" 

§  997b.  Venue — Change  of  in  Wyoming. — Upon  the  affi- 
davit of  a  party  or  his  attorney  stating  positively  that  one 
of  the  grounds  for  change  of  venue  exists,  and  w^hich  affi- 
davit is  corroborated  by  one  resident  or  freeholder  or  tax- 
payer of  the  state,  a  change  of  venue  must  be  granted.  Six 
of  the  grounds  in  Wyoming  are  based  upon  the  disqualifica- 
tion of  the  judge,  and  the  seventh  upon  the  convenience  of 
witnesses,  but  action  upon  the  ground  of  the  convenience  of 
witnesses  is  within  the  discretion  of  the  court.^^ 

§  997c.  Venue — Change  of  in  UtaJi. — An  action  may  be 
tried  in  any  county  in  which  the  defendants  or  part  of  them 
reside  at  the  commencement  of  the  action,  or  if  the  defend- 
ant is  about  to  depart  from  the  state,  in  any  county  where 
either  party  resides,  or  where  service  is  had.^^  The  grounds 
for  change  of  venue  in  Utah  are  that  the  action  was  not 
brought  in  the  proper  county,  that  an  impartial  tria]  cannot 
be  had,  for  convenience  of  witnesses,  for  disqualification  of 
the  judge,  and  upon  stipulation  of  the  parties.^* 

§  998.    Affidavit    resisting    motion    for    change. —  The 

plaintiff  may  file  counter-affidavits  and  show  that  defend- 
ant is  in  fact  a  resident  of  the  county  in  which  the  action  is 
brought.^* 

10  3  Wash.  Rem.  &  Bal.  Ann.  13  Utah  Laws,  Amendment  1913, 
Codes,  3,  1913  Supp.,  sec.  209-2.  p.  90. 

11  Wyo.  Sess.  Laws,  Amendment  14  Agens  v.  Powell,  79  Wash.  131, 
1915,  sec.  5142,  p.  55.  139  Pac.  873. 

12  Utah   Laws,   Amendment   1917, 
p.  437. 
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§  999.  Hearing  of  motion. — The  hearing  of  a  motion  for 
change  of  venue  must  be  on  notice  to  the  adverse  pariy, 
stating  when  it  will  be  heard.^^  but  no  formal  notice,  other 
than  the  demand  and  the  affidavit  of  merits,  is  required  of 
the  filing  of  a  motion  for  change  of  venue. ^"^  If  defective, 
the  notice  may  be  cured  by  reference  to  the  demand  and 
affidavit  of  merits  showing  that  the  ground  is  defendant's 
residence  in  another  county."  In  Montana,  the  filing  of 
a  motion  need  not  be  accompanied  by  notice.^^  A  motion 
made  on  the  grounds  of  prejudice  of  the  judge  is  to  be  de- 
termined by  the  judge  in  view  of  his  own  knowledge. ^^ 
The  averments  of  the  plaintiff  are  to  be  taken  as  true.^° 
The  right  to  a  change  must  be  determined  by  the  conditions 
at  the  time  of  the  appearance  of  the  party  demanding  the 
change.^^  Defendants  who  have  been  sued  but  not  served 
cannot  be  regarded  in  the  consideration  of  a  motion  for 
change  made  by  defendants,  who  have  been  served  and 
have  appeared.^^ 

§  1000.  Effect  of  motion  on  court's  power. — The  court 
to  which  the  action  is  transferred  has  jurisdiction  if  the 
original  court  had,^^  and  may  determine  the  amount  of 
costs  incurred  in  both  counties, ^^  The  action  may  be  dis- 
missed after  its  transfer  if  the  fees  of  transfer  are  not  paid 
within  one  year.^^ 

15  Bohn  V.  Bohn,  164  Cal.  532, 129  ^o  Yolo  etc.  Co.  v.  Adamson,  22 
Pac.  981.  Cal.  App.  493,  135  Pac.  48. 

16  Jaques  v.  Owens,  18  Cal.  App.  ''  Donohoe  v.  Wooster,  163  Cal. 
114,    122   Pac.   4B0;    Cal.    Code    Civ.  ^^*'  ^^*  ^^^-  '^^^• 

Proc    397  ^^  Yuba   County   v.    North    Amer- 

„'        '  ^  ..    ,     ,  ^  ,        ica  etc.  Co.,  12   Cal.   App.   223,   107 

17  Westover  v.  Bridgford,  25  Cal.       p^^    ^gg        '  ^^ 

App.    548,    144    Pac.    313;    Ex    parte  ^^3  g^^;^     ^^     g         .^^    ^             g2 

Burch,  168  Cal.  18,  141  Pac.  813.  ^^^^   3_g^  ^^^  p^^_  ,g^_ 

18  State  V.  District  Court,  49  Mont.  24  Asbell  v.  Aldrich,  95  Kan.  313, 
247,  141  Pac.  659.  I47  p^c.  ii26. 

19  Miller  ▼.  Kerr,  94  Kan.  545, 146  25  Cal.  Code  Civ.  Proc.  581b, 
Pac.  1159.  Amendment  1913. 
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§  1002a.  Remand. — Where  tlie  venue  has  been  changed, 
a  motion  to  remand  to  the  original  court  on  the  ground  of 
convenience  of  witnesses  cannot  be  made  before  the  join- 
ing of  the  issues  of  fact,  but  the  application  to  remand  for 
convenience  need  not  be  accompanied  by  an  affidavit  of 
merits.^® 


FOEMS  FOR  CHANGE  OF  VENUE. 
§  1006.    Notice  of  motion  for  change. 

Form  No.  330. 
[Title.] 
To ,  Attomey  for  Plaintiff: 

You  will  please  take  notice  that  the  defendant  will  move 

this  court  at  the  courtroom  thereof, ,  on  the day 

of ,  19 — •,  at  ten  o'clock  A.  M.  of  said  day,  or  as  soon 

thereafter  as  counsel  can  be  heard  for  an  order  changing 

the  place  of  trial  of  this  action  to  the  county  of ,  state 

of  California,  and  to  the  superior  court  of  said  state  of 

California,  in  and  for  said  county  of  .     Said  motion 

will  be  made  upon  affidavits,  copies  of  which  are  herewith 
served  upon  you  and  upon  the  demand  to  change  the  place 
of  trial,  and  the  papers  on  file  in  the  case,  upon  the  follow- 
ing ground:  [That  this  action  is  for  injury  to  real  prop- 
erty, and  that  the  real  property  affected  is  entirely  situated 
in  said  county  of  ;  or,  that  at  the  time  of  the  com- 
mencement of  this  action  said  defendant  was  a  resident 
of  said  countj^  of ;  or,  that  this  action  is  against  a  pub- 
lic officer,  for  an  act  done  by  him  in  virtue  of  his  office,  and 

the  cause  of  action  arose  in  said  county  of ,  or,  such 

other  ground  as  may  exist.] 

[Date.]  A.  B., 

Defendant's  Attorney. 

28  Pascoe  V.  Baker,  15S  Cal.  232, 110  Pac.  815. 


129  CHANGE  OF  VENUE.  §  1010 

§  1010.    Affidavit  on  the  ground  of  nonresidence. 

Form  No.  334. 
[Title.] 

[Venue.] 

A.  B.,  the  defendant  in  the  ahove-entitled  action,  being 
duly  sworn,  deposes  and  says  as  follows: 

I.  The  summons   and    complaint   in    this    action    were 
served  on  me  on  the day  of  — ■ — ,  19 — . 

II.  I  further  say,  that  I  have  fully  and  fairly  stated 
the  case  in  this  cause  to  G.  H.,  my  counsel,  who  resides 

at  No.  in  street,  in  the  city  of ,  and  after 

such  statement  I  am  by  him  advised  and  verily  believe 
that  I  have  a  good  and  substantial  defense  on  the  merits 
to  the  action. 

III.  That  at  the  time  of    the    commencement  of    this 
action  I  resided,  ever  since  have  resided,  and  do  now  reside 

in  the  county  of ,  in  this  state.     [If  there  are  two  or 

more  defendants  and  all  do  not  join  in  the  application  for 
change  of  place  of  trial  and  do  not  make  affidavits  of  non- 
residence,  add  the  following:] 

IV.  That  at  the  time  of  the  commencement  of  this  action 

,  defendant  herein,  was  actually  living  and  residing 

with  his  family,  consisting  of  his  wife  and children,  at 

No. street,  in  the  city  of ,  county  of ,  said 

state,  and  had  actually  so  lived  and  resided  at  said  place 
with  his  said  family  for  a  period  of months  next  pre- 
ceding the  commencement  of  said  action;  tliat  the  prem- 
ises there  occupied  by  said and  his  family  consisted 

of  a  dwelling-house,  which  was  rented  by  said  from 

,  the  owner  thereof;  that  the  said  defendant,  ,  at 

the  time  of  the  commencement  of  this  action,  and  for  more 

than months  immediately  prior  thereto,  was  engaged 

in  business  in  the  city  of ,  county  of ,  to  wit, ; 
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that  the  said  defendant, ,  at  the  time  of  the  commence- 
ment of  this  action,  and  for months  immediately  prior 

thereto,  was  a  duly  registered  voter  of  the  said  county  of 
,  and  was  duly  entered  and  enrolled  on  the  Great  Reg- 
ister of  said  county;  or  such  other  probative  facts  as  may 
be  within  the  knowledge  of  the  afifiant. 

[Signature.] 
[Jurat.] 

§  1010a.  Afficlavit  by  attorney  on  the  ground  of  non- 
residence. 

Form  No.  334a. 

[Title.] 
[Venue.] 

C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 
That  at  all  times  herein  mentioned  he  was,  and  now  is,  an 
attorney  at  law,  duly  licensed  to  practice  in  all  the  courts 
of  the  state  of  California,  and  attorney  for  the  defendant, 
,  in  the  above-entitled  action. 

That  the  said  defendant  has  made  to  this  affiant  a  state- 
ment in  writing  of  the  case  in  this  cause,  and  from  such 
statement  affiant  verily  believes  that  the  said  defendant  has 
a  good  and  substantial  defense  to  the  action  upon  the 
merits. 

That  [same  as  in  paragraph  IV,  Form  No.  334.] 

That  the  reason  this  affidavit  is  made  by  affiant  and  not 
by  said  defendant  is  as  follows:  [state  reason.] 

[Signature.] 

[Jurat.] 
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CHAPTER  XXXVin. 

EEMOVAL  OF  CAUSES  TO  FEDERAL  COURTS. 

FORMS  FOR  CHANGE  TO  FEDERAL  COURT. 

§  1034.     Form  344.     Entry  of  appearance. 

§  1035.     Form  345.     Petition  for  transfer  from  the  state  court  to  a  district 

court  of  the  United  States. 
§  1036.     Form  346.     The    same — On  ground  of  prejudice  or  local  influence, 

under  the  Judicial  Code. 
§  1037.     Form  347.     Affidavit    of  prejudice  or  local  influence  to  accompany 

the  foregoing  petition. 
§  1038.     Form  348.     Bond  on  removal  under  Judicial  Code. 
§  1039.     Form  349.     Another   form   of   petition   for   removal   on   ground    of 

diverse  citizenship  under  Judicial  Code. 
§  1042.     Form  352.     Notice  of  petition  and  bond  for  removal  of  cause. 
§  1043.     Form  353.     Order  for  removal  of  cause  to  United  States  court. 
§  1044.     Form     354.     Writ  of  certiorari  under  section  39  of  the  Judicial  Code. 

§  1034.    Entry  of  appearance. 

Form  No.  344. 

[Title  of  State  Court  and  Cause.] 

The  said  defendant,  A.  B.,  now  comes,  and  by  C.  D.,  Ms 
attorney,  enters  his  appearance  in  said  action,  and  here- 
with also  files  his  petition  for  the  removal  of  said  cause 
into  the  district  court  of  the  United  States,  in  and  for  the 

,  district  of . 

C.  D.,  Attorney  for  Defendant. 

§  1035.  Petition  for  transfer  from  the  state  court  to  a 
district  court  of  the  United  States. 

Form  No.  345. 
[Title  of  State  Court  and  Cause.] 
To  Said  Superior  Court: 

Your  petitioner,  C.  D.,  respectfully  shows  that  he  is  the 
defendant  in  the  above-entitled  suit;  that  suit  was  brought 
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by  said  plaintiff,  A.  B.,  on  or  about  the day  of , 


19 — ,  in  this  court;  that  this  petition  is  made  and  filed  at 
[or,  before]  the  time  this  defendant  is  required  by  the 
laws  of  this  state,  or  by  any  rule  of  this  court  to  answer 
or  plead  to  the  complaint  of  plaintiff  on  file  herein;  that 
the  said  plaintiff  at  the  time  of  the  commencement  of  said 
suit,  was,  and  still  is  a  citizen  of  this  state,  and  your  peti- 
tioner then  was,  and  still  is,  a  citizen  of  the  state  of . 

Your  petitioner  further  represents  that  said  action  above 
entitled  was  brought  by  the  said  plaintiff  for  the  purpose 
of  [here  briefly  state  the  nature  of,  and  subject  matter  of 
the  suit,  and  the  relief  asked],  and  that  the  matter  in  dis- 
pute in  said  action,  at  the  time  of  the  commencement 
thereof,  exceeded  and  now  exceeds  the  sum  and  value  of 
three  thousand  dollars,  exclusive  of  interest  and  costs. 

That  the  controversy  in  said  suit  is  wholly  between  citi- 
zens of  different  states,  to  wit,  between  your  petitioner,  who, 
as  aforesaid,  was  at  the  time  of  the  commencement  of  said 

suit,  and  still  is  a  citizen  of  the  state  of ,  and  the  said 

plaintiff  who  then  was  and  still  is  a  citizen  of  the  state  of 
— — ,  and  can  be  fully  determined  as  between  them. 

Your  petitioner  further  shows  that  he  has  herewith  filed 
his  appearance  in  said  suit,  and  offers  herewith  his  bond, 
with  good  and  sufficient  surety,  as  required  by  section  29 
of  the  act  of  Congress  of  March  3,  1911,  entitled  "An  act 
to  codify,  revise  and  amend  the  laws  relating  to  the  judici- 
ary," for  his  entering  in  such  district  court  within  thirty 
days  from  the  date  of  filing  this  petition  a  certified  copy 
of  the  record  in  this  suit,  and  for  paying  all  costs  that  may 
be  awarded  by  said  district  court,  if  said  district  court  shall 
hold  that  such  suit  was  wrongfully  or  improperly  removed 
thereto,  and  also  for  his  appearing  and  entering  special 
bail  in  such  suit  if  special  bail  was  originally  requisite 
therein. 

Your  petitioner,  therefore,  prays  that  said  bond  may  be 
accepted  as  good  and  sufficient,  according  to  said  statute, 
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and  that  tlie  said  suit  may  be  removed  into  the  district 

court  of  the  United  States,  in  and  for  said district  of 

,  the  same  being  the  district  court  to  be  held  in  the 

district  where  this  suit  is  now  pending,  pursuant  to  said 
statute  in  such  case  made  and  provided,  and  that  no  fur- 
ther proceeding  be  had  therein  in  this  court,  and  your 
petitioner  will  ever  pray.  • 

,  Attorney  for  Defendant. 

State  of , 

County  of ,  ss. 

C.  D.,  being  first  duly  sworn,  says  that  he  is  the  peti- 
tioner above  named;  that  he  has  read  the  foregoing  petition 
and  knows  the  contents  thereof,  and  that  each  and  every 
of  the  matters  and  things  therein  stated  are  true. 

[Signature.] 

[Jurat.] 

§  1036.  The  same — On  ground  of  prejudice  or  local  in- 
fluence, under  the  Judicial  Code. 

Form  No.  346. 

In  the  District  Court  of  the  United  States,  for  the  

District  of . 

[Title  of  Cause.] 

To  the  Honorable  the  Judge  of  the  District  Court  of  the 
United  States,  for  the District  of : 

Your  petitioner,  A.  B.,  respectfully  shows  that  the  above- 
entitled  suit  is  now  pending  for  trial  in  the  court 

of county,  state  of ,  and  has  not  yet  been  tried, 

and  that  your  petitioner  desires  to  remove  said  suit  into 
the  district  court  of  the  United  States,  for  the  dis- 
trict of ,  the  same  being  the  district  court  to  be  hold 

in  the  district  where  such  suit  is  now  pending. 

That  your  petitioner  is  the  defendant  [or,  one  of  the 
defendants]  in  said  suit,  and  that  the  matter  in  dispute 
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therein  exceeds  the  sum  of  three  thousand  dollars,  exclu- 
sive of  interest  and  costs. 

Your  petitioner  further  shows  that  there  is,  and  was  at 
the  time  said  suit  was  brought,  a  controversy  therein  be- 
tween your  petitioner,  who  avers  that  he  was,  at  the  time 
said  suit  was  brought,  and  still  is,  a  citizen  of  the  state 
of  — — ,  and  the  said  plaintiff,  who  was  then,  and  still  is, 

a  citizen  of  the  state  of ,  in  which  last-named  state  said 

suit  was  brought;  and  that  both  your  petitioner  and  the 
said  plaintiff  are  actually  interested  in  said  controversy, 
and  the  same  can  be  fully  determined  as  between  them. 

That  said  suit  was  brought  for  the  purpose  of  [briefly 
stating  the  nature  of  the  suit  and  the  relief  asked]. 

Your  petitioner  further  states  that  he  has  filed  herewith 
an  affidavit,  that  it  may  be  made  to  appear  to  the  said 
district  court  that,  by  reason  of  the  existence  of  prejudice 
and  local  influence  against  your  petitioner,  he  will  not  be 
able  to  obtain  justice  in  the  said  state  court,  or  in  any 
other  state  court  to  which  your  petitioner  may,  under  the 

laws  of  the  state  of ,  have  the  right,  on  account  of  such 

prejudice  and  local  influence,  to  remove  said  cause. 

Your  petitioner,  therefore,  prays  that  the  said  affidavit 
may  be  accepted  as  good  and  sufficient,  and  that  the  said 
suit  may  be  removed  into  the  said  district  court  of  the 

United  States  for  the district  of aforesaid. 

,  Attorney  for  Petitioner. 

State  of , 

County  of ,  ss. 

C.  D.,  being  duly  sworn,  says  that  he  is  the  petitioner 
above  named;  that  he  has  read  the  foregoing  petition  and 
knows  the  contents  thereof  and  that  each  and  ever}'  of 
the  matters  and  things  therein  stated  are  true. 

[Signature.] 

[Jurat.] 
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§  1037.  Affidavit  of  prejudice  or  local  influence  to  accom- 
pany the  foregoing  petition. 

Form  No.  347. 

In  the  District  Court  of  the  United  States,  for  the  

District  of , 

[Title  of  Cause.] 

United  States  of  America, 
District  of ,  ss. 

I,  A.  B.,  being  duly  sworn,  say  that  I  am  the  defendant 
[or,  one  of  the  defendants]  in  the  above-entitled  cause,  and 
that  the  existence  of  prejudice  and  local  influence  as  alleged 
in  the  foregoing  petition  will  sufiiciently  appear  to  tne 
court  from  the  following  statement  of  facts:  [State  facts 
relied  on  as  showing  prejudice  and  local  influence.]  That, 
by  reason  of  the  existence  of  said  prejudice  and  local  in- 
fluence, I  shall  not  be  able  to  obtain  justice  in  said  state 
court  or  in  any  other  state  court  to  which  I  may,  under 

the  laws  of  said  state  of ,  have  the  right,  on  account 

of  such  prejudice  and  local  influence,  to  remove  said  cause. 

[Signature.] 

[Jurat.] 

§  1038.    Bond  on  removal  under  Judicial  Code. 

Form  No.  348. 

Know  all  men  by  these  presents,  that  I,  ,  as  prin- 
cipal, and ,  as  surety,  are  held  and  firmly  bound  unto 

in  the  penal  sum  of  dollars,  for  the  payment 

whereof  well  and  truly  to  be  made  unto  the  said ,  his 

heirs  and  assigns,  we  bind  ourselves,  our  heirs,  representa- 
tives and  assigns,  jointly  and  severally,  firmly  by  these 
presents. 

Nevertheless,  upon  these  conditions:  The  said ,  hav- 
ing petitioned  the court  of county,  state  of , 
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for  the  removal  of  a  certain  cause  therein  pending,  wherein 

is  plaintiff  and is  defendant,  to  the  district  court 

of  the  United  States,  in  and  for  the district  of : 


Now,  if  the  said ,  your  petitioner,  shall  enter  in  the 

said  district  court  within  thirty  days  from  the  date  of 
filing  said  petition,  a  certified  copy  of  the  record  in  such 
suit,  and  shall  well  and  truly  pay  all  costs  that  may  be 
awarded  by  the  said  district  court,  if  such  court  shall  hold 
that  said  suit  was  wrongfully  or  improperly  removed  there- 
to, and  also  shall  appear  and  enter  special  bail  in  such 
suit,  if  special  bail  was  originally  requisite  therein,  then 
this  obligation  shall  be  void;  otherwise,  it  shall  remain  in 
full  force  and  virtue. 

Witness  our  hands  and  seals,  etc. 

[L.  S.] 

[L.  S.] 

State  of , 

County  of ,  S3. 

I, ,  of  said  county,  the  surety  named  in  the  foregoing 

bond,  being  duly  sworn,  depose  and  say:  I  am  a  resident 

of  the  state  of ,  and  am  a  property  holder  therein ;  that 

I  am  worth  the  sum  of  -^ —  dollars  over  and  above  all  my 
debts  and  liabilities,  and  exclusive  of  property  by  law 
exempt  from  sale  on  execution. 

[Signature.] 

[Jurat.] 

§  1039.    Another  form  of  petition  for  removal  of  ground 
of  diverse  citizenship  under  Judicial  Code. 

Form  No.  349. 
[Title  of  State  Court  and  Cause.] 
To  said  Court: 

Your    petitioner    respectfully  shows  to  this    honorable 
court  that  he  is  the  defendant  in  the  above-entitled  suit; 
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that  he  is  a  nonresident  of  the  state  in  which  said  suit  was 
brought,  and  was  at  the  time  of  the  commencement  of  this 
suit,  and  still  is,  a  citizen  of  the  state  of . 

That  the  said  suit  is  of  a  civil  nature  [briefly  stating 
its  nature  and  the  relief  asked] ;  and  that  the  matter  and 
amount  in  dispute  in  the  said  suit  at  the  time  of  the  com- 
mencement thereof  exceeded,  and  now  exceeds,  the  value 
of  three  thousand  dollars,  exclusive  of  interest  and  costs. 

That  the  controversy  in  said  suit  is  wholly  between  citi- 
zens of  different  states,  to  wit,  between  your  petitioner, 
who,  as  aforesaid,  was  at  the  time  of  the  commencement  of 

this  suit,  and  still  is,  a  citizen  of  the  state  of ,  and  the 

said  plaintiff,  who  was  then,  and  still  is,  a  citizen  of  the 
state  of ,  and  can  be  fully  determined  as  between  them. 

That  this  petition  is  made  and  filed  at  [or,  before]  the 
time  your  petitioner,  defendant  in  said  suit,  is  required  by 
the  laws  of  this  state  or  any  rule  of  this  court  to  answer 
or  plead  to  the  complaint  of  the  plaintiff  on  file  herein. 

And  your  petitioner  offers  herewith  a  bond,  with  good 
and  sufficient  surety,  as  required  by  section  29  of  the  Act 
of  Congress  of  IVIarch  3,  1911,  entitled  *'An  act  to  codify, 
revise  and  amend  the  laws  relating  to  the  judiciary,"  for 
his  entering  in  said  district  court,  within  thirty  days  from 
the  date  of  filing  said  petition,  a  certified  copy  of  the  record 
in  this  suit,  and  for  paying  all  costs  that  may  be  awarded 
by  the  said  district  court,  if  said  district  court  shall  hold 
that  such  suit  was  wrongfully  or  improperly  removed 
thereto,  and  also  for  his  appearing  and  entering  special 
bail  in  such  suit,  if  special  bail  was  originally  requisite 
therein. 

And  your  petitioner  prays  this  honorable  court  to  pro- 
ceed no  further  in  said  cause,  except  to  make  the  order  of 
removal  now  prayed  for  and  required  by  law,  and  to  accept 
the  said  surety  and  bond,  and  to  cause  a  certified  copy  of 
the  record  herein  to  be  removed  into  the  said  district  court 
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of  the  United  States,  in  and  for  the district  of , 

and  your  petitioner  will  ever  pray. 

,  Attorneys  for  Petitioner. 

[Verification.] 

§  1042.    Notice  of   petition   and   bond   for  removal  of 
cause. 

Form  No.  352. 

[Title  of  State  Court  and  Cause.] 
To ,  Plaintiff's  Attorney: 

You  will  please  take  notice  that  on  the day  of , 

19 — ,  the  defendant  in  the  above-entitled  suit  will  file  in 
the  above-entitled  court  in  such  suit  his  petition,  duly  veri- 
fied, for  the  removal  of  such  suit  into  the  district  court  of 

the  United  States,  in  and  for  the district  of ,  and 

will  also  file  in  said  suit  and  court  and  with  said  petition 
a  bond,  with  good  and  sufiicient  surety,  for  his  entering  in 
such  district  court,  within  thirty  days  from  the  date  of 
filing  said  petition,  a  certified  copy  of  the  record  in  said 
suit,  and  for  paying  all  costs  that  may  be  awarded  by 
said  district  court,  if  said  district  court  shall  hold  that 
such  suit  was  wrongfully  or  improperly  removed  thereto, 
and  also  for  his  appearing  and  entering  special  bail  in 
such  suit,  if  special  bail  was  originally  requisite  therein, 
and  you  are  herewith  served  with  a  copy  of  said  petition, 
and  a  copy  of  said  bond. 

[Date.] 

,  Attorneys  for  Petitioner. 

§  1043.    Order  for  removal  of  cause  to  United  States 
court. 

Form  No.  353. 
[Title.] 

Upon  reading  and  filing  the  petition  of  ,  the  de- 
fendant in  the  above-entitled  suit,  and  upon  filing  the  bond, 
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and  good  and  sufficient  sureties  having  been  offered  by  the 
said  defendant  in  the  premises,  and  the  same  being  by  me, 
the  judge  of  said  superior  court,  duly  accepted,  and  it  fur- 
ther appearing  and  being  proven  that  written  notice  of 
said  petition  and  bond  for  removal  has  been  duly  given  the 
-plaintiff  in  said  action  prior  to  filing  the  same  as  required 
by  law,  it  is  hereby  ordered  that  no  further  proceedings 
be  had  in  this  cause,  aud  the  removal  of  the  same  to  the  dis- 
trict court  of  the  United  States,  for  the  district  of 

to  be  held  in  and  for  the district  of ,  be  and 

the  same  is  hereby  allowed  and  ordered,  in  accordance  with 
the  aforesaid  petition  and  the  statute  of  the  United  States 
in  such  case  made  and  provided,  and  the  clerk  of  this  court 
is  hereby  directed  and  ordered  to  furnish  and  deliver  to 
the  said  defendant,  upon  his  demand  and  the  payment 
by  him  of  the  said  clerk's  legal  fees,  a  certified  copy  of 
the  record  and  proceedings  in  this  cause. 
[Date.] 

,  Judge  of  said  Superior  Court. 

§  1044.    Writ    of    certiorari  under   section   39    of   the 
Judicial  Code. 

Form  No.  354. 

The  President  of  the  United  States  of  America  to  the  Judge 
of    the  Superior    Court  of    the  State  of    California, 

County  of : 

Whereas,  it  hath  been  represented  to  the  district  court 

of  the  United  States,  for  the district  of  California,  that 

a  certain  suit  was  commenced  in  the  [here  name  the  state 

court],  wherein  ,  a  citizen  of  the  state  of  ,  was 

}>laintiff  and  ,  a  citizen  of  the  state  of ,  was  de- 
fondant,  and  that  the  said  defendant  duly  filed  in  the  said 
state  court  and  in  said  suit  his  petition  for  the  removal  of 
said  suit  into  the  said  district  court  of  the  United  States 
and  filed  with  said  petition  the  bond  with  surety  required 
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by  the  act  of  Congress  of  March  3,  1911,  entitled,  ''An  act 
to  codify,  revise  and  amend  the  laws  relating  to  the  judici- 
ary," and  that  written  notice  of  said  petition  and  bond 
was  duly  given  to  the  plaintitf  in  said  suit  prior  to  the  filing 
thereof  as  required  by  said  act,  and  that  the  clerk  of  the 
said  state  court  above  named  has  refused  to  the  said  peti- 
tioner for  the  removal  of  said  cause,  a  certified  copy  of  the 
record  and  proceedings  therein,  though  his  legal  fees  there- 
for were  tendered  by  the  said  petitioner: 

You,  therefore,  are  hereby  commanded  that  you  forth- 
with certify,  or  cause  to  be  certified,  to  the  said  district 
court  of  the  United  States,  for  the  district  of  Cali- 
fornia, a  full,  true  and  complete  copy  of  the  records  and 
proceedings  in  the  said  cause,  in  which  the  said  petition 
for  removal  was  filed  as  aforesaid,  plainly  and  distinctly, 
and  in  as  full  and  ample  a  manner  as  the  same  now  remain 
before  you,  together  with  this  writ;  so  that  the  said  dis- 
trict court  may  be  able  to  proceed  thereon,  and  do  what 
shall  appear  to  them  of  right  ought  to  be  done.  Herein 
fail  not. 

Witness,  the  Honorable ,  Justice  of  the  said  district 

court  thereto  affixed,  this day  of ,  A.  D.  19 — . 

,  Clerk  of  said  Court. 
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FOEMS  OF  SUMMONSES. 

§  1070.  Form  355.  Summons  in  superior  court  (all  actions  except  for  un- 
lawful entry  and  detainer  and  partition,  and  to  determine  adverse 
claims  to  real  property). 

§  1071.     Form  356.     Summons  in  justice's  court. 

§  1072.     Form  357.     Summons  in  action  for  forcible  entry  and  detainer. 

§  1072a.  Form  357a.     Summons  in  action  for  partition. 

§  1072b.  Form  357b.  Summons  in  action  to  determine  adverse  claims  to  real 
property. 

§  1046.  Requisites  of  the  writ. — The  omission  of  the  seal 
of  the  court  from  an  alias  summons  is  a  mere  irregularity 
and  not  fatal.^  A  code  provision  that  the  name  of  plain- 
tiff's attorney  with  his  address  or  residence  must  be  in- 
dorsed on  the  summons  is  directory  only.^ 

§  1049.  Time  for  appearance.— A  clerk  of  court  has  no 
authority  to  issue  a  summons  before  the  petition  or  com- 
plaint filed  by  plaintiff.^  The  court  may  direct  the  issu- 
ance of  the  summons  after  the  expiration  of  the  prescribed 

1  Harpold  v.  Doyle,  16  Idaho,  671,  3  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 

102  Pac.  158.  Lambert,    31    Okl.    300,    Ann.    Caa. 

-  Foore    v.    Simon    Piano    Co.,    18  1913E,  329,  121  Pac.  654. 
Idaho,  167,  108  Pac.  1038. 
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time.^     The  summons  should  correctly  set  tlie  time  wliicli 
the  defendant  has  within  which  to  appear  and  answer.® 

§  1053.  Action  in  justice  court. — The  power  of  a  justice 
of  the  peace  to  issue  process  cannot  be  delegated  to  an- 
other.® Where  there  are  several  judges  in  the  justice  court 
of  a  township,  the  summons  must  name  the  justice  before 
whom  it  is  returnable.'^ 

§  1064.  Abuse  of  process. — ^In  Kansas,  a  (nonresident 
within  the  state  to  attend  court  as  a  witness,  and  in  actual 
attendance,  is  exempt  from  the  sGr\dce  of  summons  in  a 
civil  action.^  In  an  action  for  abuse  of  process  it  is  not 
necessary  to  allege  or  prove  a  termination  of  the  action 
for  want  of  probable  cauise  or  malice;  there  must  be  an 
allegation  of  willful  or  intentional  abuse  or  misuse  for  a 
wrongful  or  unlawful  object  or  ulterior  purpose  not  in- 
tended by  law.^  There  must  be  a  bad  motive  in  connection 
with  the  acts  done.^" 

§  1069.  Substituted  service.  — ■  Substituted  service  of 
summons  in  some  states,  if  properly  made  by  leaving  a  copy 
at  defendant's  usual  place  of  abode  with  some  suitable 
person  of  at  least  fourteen  years  of  age,  is  sufficient  per- 
sonal service,^^  but  where  such  service  is  required  to  be 
made  at  the  usual  abode  of  the  person,  a  service  upon  the 

4  Baldwin  v.  Foster,  157  Cal.  643,  8  Gillmore  v.  Gillmore,  91  Kan. 
108  Pac.  714.  293,    137    Pac.    958;    modified    in    91 

5  State  V.  Parks,  34  Okl.  335,  126  Kan.  707,  51  L.  B.  A.  (N.  S.)  834, 
Pac.  242;  Security  Sav.  Soc.  v.  Col-  139  Pac.  386. 

lins,  56  Wash.  455,  105  Pac.  1034.  9  Kool  v.  Lee,  43  Utah,  394,   134 

6  Ware   v.  Mosher,   52   Colo.   318,       Pac.  906. 

121   Pac.   751;   Wong   Kee   v.   Lillis,  10  Crews   v.   Mayo,    165    Cal.    493, 

37  Nev.  5,  138  Pac.  900.  132  Pac.  1032. 

T  Nellis   V.   Justice   Court   of   Los  n  Grant    v.    Lawrence,    37    Utah, 

Angeles,  20  Cal.  App.  394,  129  Pac.  4oO,  Ann.  Cas.  1912C,  280,  108  Pac. 

472.  931;  Utah  Comp.  Laws,  sec.  294S. 


143  SUMMONS.  §§  1069a,  1069b 

clerk  of  tlie  defendant  at  His  place  of  business  is  not  suffi- 
cient.^- In  an  action  against  a  domestic  corporation  and 
a  foreign  administrator  involving  property  within  the 
state,  constructive  notice  on  the  foreign  administrator 
gives  jurisdiction  over  his  person.^^  Residence  and  usual 
place  of  residence  as  applying  to  the  service  of  the  sum- 
mons does  not  apply  to  the  house  where  defendant  has 
household  goods  stored. ^^  Service  upon  the  husband  of 
the  defendant  thirty  feet  from  the  home  is  sufficient  when 
he  stated  that  his  wife  was  not  at  home.^^ 

§  1069a.  Summons — Nevada  practice. — "When  service  of 
the  summons  is  made  by  publication,  the  summons  should 
also  contain  a  brief  statement  of  the  object  of  the  action. 
Whenever  the  plaintiff  shall  be  represented  by  a  firm  of 
attorneys,  such  summons  may  be  signed  by  the  firm  name 
only  of  such  firm  or  copartnership.  The  summons  shall  be 
served  by  the  sheriff  of  the  county  where  the  defendant 
is  found,  or  by  his  deputy,  or  by  any  citizen  of  the  United 
States  over  twenty-one  years  of  age;  and,  except  as  herein- 
after provided,  a  copy  of  the  complaint,  certified  by  the 
clerk  or  the  plaintiff's  attorney,  shall  be  served  with  the 
summons.^® 

§  1069b.  Summons  —  Alaska  practice. — The  summons 
must  state  the  time  to  appear  and  also  the  object  of  the 
action  and  the  amount  of  the  claim."  The  summons  must 
be  served  upon  the  defendant  personally  by  copy,  or  by 

12  Hoffman  v.  Spokane  Jobbers'  15  State  v.  Superior  Court,  84 
Assn.,  54  Wash.  179,  102  Pac.  1045.  Wash.  392,  146  Pac.  834. 

13  Gamble  v.  Dawson,  67  Wash.  le  jsTev,  Laws  1913,  p.  109,  e.  87, 
72,   Ann.   Cas.   1913D,  501,   120  Pac.  ggc.  76. 

17  Alaska    Amendments    1913-15, 
i-i  O'Neil  V.  Eppler,  90  Kan.  314,  ^^^^ 

133  Pae.  705.  ^' 
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leaving  it  with  some  member  of  the  family,  over  the  age 
of  fifteen  years,  at  the  usual  place  of  abode.^^ 

In  some  states  corporations  are  compelled  to  designate 
a  state  officer  u^Don  whom  the  service  of  the  summons  or 
other  process  may  be  made  as  a  legal  service  upon  the 
company,  and  as  to  insurance  companies  the  rule  applies 
to  domestic  as  well  as  foreign  companies.^^  In  Wyoming, 
service  upon  car  companies  may  be  made  upon  their  resi- 
dent ticket  agents  and  conductors.^'* 

§  1069c.  Summons  —  Idaho  practice.  —  The  summons 
must  be  directed  to  defendant,  signed  by  the  clerk  who 
issues  it  under  the  seal  of  the  court,  must  contain  the  name 
of  the  parties,  the  court  and  the  county,  the  time  for  ap- 
pearing, and  a  statement  of  the  nature  of  the  cause  of 
action.^^  Special  provisions  are  made  by  statute  for  the 
service  of  summons  upon  legal  representatives  of  foreign 
corporations  or  upon  the  secretary  of  state.^^ 

The  summons  cannot  be  served  out  of  the  county  in  which 
the  action  is  brought  except  when,  in  a  suit  on  a  joint  con- 
tract, the  obligation  of  two  or  more  persons,  service  has 
been  had  upon  the  defendant  residing  within  the  county, 
or  where  the  defendant  agreed  to  perform  the  obligation 
within  the  county  and  service  within  the  county  must  be 
made  more  than  two  days  prior  to  the  time  for  appearance 
and  within  the  county  more  than  twenty  days  prior  to  the 
time  of  appearance.^^  Service  of  summons  may  be  made 
by  an  officer  or  any  male  resident  over  the  age  of  eighteen 
years  not  a  party  to  the  suit  within  the  county  where  the 

18  Alaska  Amendments  1913-15,  21  Idaho  Sess.  Laws  1913,  p.  361, 
p.  1781.  e.  87,  sec.  4140. 

19  3  Wash.  Rem.  &  Bal.  Ann.  22  Idaho  Sess.  Laws  1913,  p.  45y, 
Codes,  1913  Supp.,  sec.  6059-222;  c.  117,  sec.  4,  p.  536,  c.  166,  sec.  4, 
Wyo.    Laws,    sec,    17,    Amendments  p.  298,  c.  63,  sec.  1. 

1913,  p.  184.  23  Idaho  Sess.  Laws  1911,  p.  651, 

20  Wyo.  Laws  1911,  p.  18.  c.  194,  sec.  4659. 
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action  is  brought,  and  where  the  service  is  within  the 
county,  the  certificate  of  the  clerk  of  the  district  court 
must  be  attached  to  the  effect  that  the  person  issuing  same 
was  an  acting  justice  of  tlie  peace  at  the  date  of  the  sum- 
mons. Sei'vice  may  be  made  personally  outside  of  the  state 
or  by  publication  upon  order  of  the  court.-"^ 


FOEMS  OF  SUMMONSES. 

§  1070.  Summons  in  superior  court  (all  actions  except 
for  unlawful  entry  and  detainer  and  partition,  and  to  deter- 
mine adverse  claims  to  real  property). 

Form  No.  355. 
[Court.] 
[State  and  County.] 

No. . 


-,  Attorneys  for  Plaintiff. 


A.  B.,  Plaintiff,     ^j 

C.  D.,  Defendant.  J 

The  People  of  the  State  of  California  Send  Greeting: 

To ,  defendant:  You  are  hereby  directed  to  appear 

and  answer  the  complaint  in  an  action  entitled  as  above 
brought  against  you  in  the  superior  court  of  the  said  county 
of ,  state  of  California,  within  ten  days  after  the  ser- 
vice on  you  of  this  summons — ^if  seized  within  this  county; 
or  within  thirty  days  if  served  elsewhere. 

And  you  are  hereby  notified  tliat  unless  you  appear  and 
answer  as  above  required  the  said  plaintiff  will  take  judg- 
ment for  any  money  or  damages  demanded  in  the  com- 
plaint, as  arising  upon  contract,  or  will  apply  to  the  court 
for  any  other  relief  demanded  in  the  complaint. 

24  Idaho  Sess.  Laws  1911,  p.  652,  sec.  4660. 
10 


§  1071  SUMMONS.  146 

Given  under  my  hand  and  the  seal  of  the  Superior  Court 
of  the  County  of ,  State  of  California,  this day  of 


-,  A.  D.  19—. 


A.  B.,  Clerk. 
By  C.  D.,  Deputy  Clerk. 


§  1071.    Summons  in  justice's  court. 

Form  No.  356. 
[Court.] 

[State  and  County.] 
A.  B.,  Plaintiff,     >j 

C.  D.,  Defendant./ 

The  People  of  the  State  of  California  Send  Greeting: 

To ,  defendant:  You  are  hereby  required  to  appear 

in  an  action  brought  against  you  by  the  above-named  plain- 
tiff in  the  justice's  court  of  the  township,  county  of 

,  state  of  California,  and  to  answer  before  the  justice 

at  his  oflSce,  in  the  said  township,  the  complaint  filed  therein, 
within  five  days  (exclusive  of  day  of  service)  after  the 
service  on  you  of  this  summons — if  served  within  the  town- 
ship in  which  this  action  is  brought;  or  if  served  out  of 
said  township,  but  in  said  county,  within  ten  days ;  or  within 
twenty  days  if  served  elsewhere. 

And  you  are  hereby  notified  that  if  you  fail  to  so  appear 
and  answer,  the  plaintiff  will  take  judgment  for  any  money 
or  damages  demanded  in  the  complaint  as  arising  upon 
contract,  or  will  apply  to  the  court  for  the  relief  demanded 
in  the  complaint. 

Given  under  my  hand  this day  of ,  A.  D.  19 — . 


Justice  of  the  Peace  of  said  Township. 


Attorneys  for  Phiintiff. 
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§  1072.  Summons  in  action  for  forcible  entry  and  de- 
tainer. 

Form  No.  357. 

[Title  as  in  No.  355,  or  No.  356.] 

The  People  of  the  State  of  California  Send  Greeting: 

To  ,  defendant:  You  are  hereby  required  to  appear 

in  an  action  brought  against  you  by  the  above-named  plain- 
tiff in  the  superior  court  of  the  county  of  ,  state  of 

California,  and  answer  the  complaint  filed  therein,  within 
three  days  after  the  service  of  this  summons  upon  you. 

And  you  are  hereby  notified  that  if  you  fail  to  so  appear 
and  answer  the  said  complaint  as  above  required  the  said 
plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint. 

[Attestation,  date,  and  signature  as  in  No.  355,  or  No. 
356.] 

,  Attorneys  for  Plaintiff. 

§  1072a.    Summons  in  action  for  partition. 

Form  No.  357a. 
[Title  as  in  No.  355.] 
The  People  of  the  State  of  California  Send  Greeting: 

To  ,  defendants,  (and  to  all  persons  unknown  who 

have  or  claim  any  interest  in  or  lien  upon  the  property 
hereinafter  described):  You  are  hereby  directed  to  appear 
and  answer  the  complaint  in  an  action  entitled  as  above 
brought  against  you  by  the  above-named  plaintiff  in  the 

superior  court  of  the  county  of  ,  state  of  California, 

within  ten  days  after  the  service  on  you  of  this  summons — 
if  served  on  you  within  this  county,  or  within  thirty  days 
if  served  elsewhere. 

The  said  action  is  brought  to  obtain  a  decree  of  this  court 
for  the  partition  of  the  following  described  real  property 
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situated  in  said  county  of ,  state  of  California,  to  wit: 

[Insert  description.] 

And  you  are  hereby  notified  tbat  unless  you  appear  and 
answer  as  above  required,  the  said  plaintiff  will  take  judg- 
ment for  any  money  or  damages  demanded  in  the  com- 
plaint, as  arising  upon  contract,  or  will  apply  to  the  court 
for  any  other  relief  demanded  in  the  complaint. 

[Attestation,  date  and  signature  as  in  No.  355.] 

,  Attorneys  for  Plaintiff. 

§  1072b.  Summons  in  action  to  determine  adverse  claims 
to  real  property. 

Form  No.  357b. 
[Title  as  in  No.  355.] 
The  People  of  the  State  of  California  Send  Greeting: 

To ,  defendants,  (and  to  all  other  persons  unknown 

claiming  any  right,  title,  estate,  lien  or  interest  in  the  real 
property  described  in  the  complaint  adverse  to  plaintiff's 
ownership,  or  any  cloud  upon  plaintiff's  title  thereto) :  You 
are  hereby  directed  to  appear  and  answer  the  complaint  in 
an  action  entitled  as  above,  brought  against  you  in  the 
superior  court  of  the  said  county  of ,  state  of  Califor- 
nia, within  ten  days  after  the  service  on  you  of  this  sum- 
mons— if  served  on  you  within  this  county;  or  within  thirty 
days  if  served  elsewhere. 

This  action  is  brought  to  determine  the  adverse  claims 
to  and  clouds  upon  the  title  to  the  real  property  described 
in  the  complaint  herein  and  hereinafter  described  by  the 
said  plaintiff,  who  claims  that  by  himself,  or  by  himself 
and  his  predecessors  in  interest,  he  has  been  in  the  actual, 
exclusive  and  adverse  possession  of  such  property  continu- 
ously for  twenty  years  prior  to  the  filing  of  the  said  com- 
plaint, claiming  to  own  the  same  in  fee  against  the  whole 
world,  and  to  have  paid  all  taxes  of  every  kind  levied  or 
assessed  against  the  said  property  during  the  period  of  five 
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years  continuously  next "  preceding  the  filing  of  the  said 
complaint,  and  which  said  real  property  is  situated  in  said 

county  of ,  state  of ,  and  described  as  follows,  to 

wit:  [Insert  description.] 

And  you  are  hereby  notified  that  unless  you  appear  and 
answer  as  above  required,  the  said  plaintiff  will  take  judg- 
ment for  any  money  or  damages  demanded  in  the  com- 
plaint, as  arising  upon  contract,  or  will  apply  to  the  court 
for  any  other  relief  demanded  in  the  complaint. 

[Attestation,  date  and  signature  as  in  No.  355.] 

,  Attorneys  for  Plaintiff. 
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CHAPTER  XL. 
SERVICE  OF  SUMMONS  BY  PUBLICATION. 

§  1073.     When  permitted. 

§  1074.     Affidavit  for  order. 

§  1076.     Order  for  publication. 

§  1077.     Mailing  a  copy  to  defendant. 

§  1078.     Sufficiency   of   publication. 

§  1078a.  Service  substituted  for  publication — Wyoming  practice. 

§  1080.     Proof  of  publication. 

§  1081.     Service  by  publication,  when  conclusive. 

§  1085a.  Affidavit  for  publication  of  summons  in  action  to  determine  adverse 
claims  to  real  property. 

§  1085b.  Form  361b.  Order  for  publication  of  summons  in  action  to  deter- 
mine adverse  claims  to  real  property. 

§  1073.  When  permitted. — Statutory  provisions  pre- 
scribing the  process  to  be  employed  against  a  person  who 
cannot  be  personally  reached  should  receive  a  most  liberal 
construction  to  prevent  the  inability  to  reach  persons  sub- 
ject to  the  courts  jurisdiction/  but  the  acquisition  of  juris- 
diction by  publication  of  summons  or  personal  service  out 
of  the  state  was  unknown  to  the  common  law,  and  a  strict 
compliance  with  the  statute  is  therefore  necessary,^  and 
this  rule  applies  to  both  law  and  equity  cases.^  Provisions 
for  constructive  service  which  apply  to  all  cases  are  not 
for  that  reason  invalid  when  applied  to  an  action  in  which 
constructive  service  is  proper.^ 

Where  an  attachment  is  sought  against  a  wife's  separate 
property,  jurisdiction  of  the  husband  may  be  obtained  by 

1  McKendrick  v.  Western  Zinc  Pac.  853;  Trowbridge  v.  Allen,  48 
Min.  Co.,  165  Cal.  24,  130  Pac.  865.  Colo.  419,  110  Pac.  193. 

2  Mertens  v.  Northern  State  Bank,  3  State  v.  State  Bank  etc.  Co.,  37 
68  Or.  273,  135  Pac.  885;  Empire  Nev.  55,  139  Pac.  505,  142  Pac.  627; 
Ranch  etc.  Co.  v.  Saul,  22  Colo.  App.  First  State  Bank  v.  Lattimer  etc.  Co. 
605,   127  Pac.   123;   Gibson   v.  Wag-  (Okl.),  149  Pac.  1099. 

ncr,  25  Colo.  App.  129,  136  Pac.  93;  -i  Hook  v.  Hoffman,  16  Ariz.  540, 

People  V.  Mulcahy,  159  Cal.  34,  112       147  Pac.  722. 
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publication.^  A  suit  to  compel  the  specific  performance  of 
a  contract  to  convey  is  one  to  determine  an  interest  in  land, 
and  the  defendant  may  be  readied  by  publication  of  sum- 
mons under  section  412  of  tlie  California  Code  of  Civil  Pro- 
cedure.^ A  nonresident  person  who  is  entitled  to  have 
stock  issued  to  him  may  be  brought  into  an  action  by  in- 
terpleader by  publication  of  the  summons.'^  Unknown  heirs 
served  by  publication  include  heirs  of  heirs  as  well  as  the 
legatees  of  heirs.^  Service  upon  residents  must  be  acquired 
by  personal  service  or  voluntary  appearance  and  cannot  be 
obtained  by  publication  of  summons.^  Especially  where 
such  personal  service  can  be  had  easily  and  readily,  and  a 
judgment  setting  forth  service  by  publication  in  such  a  case 
is  void.^" 

§  1074.  Affidavit  for  order. — Unless  the  statute  provid- 
ing for  service  by  publication  is  substantially  observed,  the 
order  for  publication  is  void."  The  defendant's  postoffice 
address  must  be  stated,  or  the  statement  must  be  made  that 
it  is  not  known.^^  Affidavit  made  by  plaintiff's  attorney 
upon  information  and  belief  as  to  material  matters  must 
show  that  the  plaintiff  does  not  know  the  matters  and  why 
the  plaintiff  does  not  make  the  affidavit.^^     The  Montana 

5  Bank  of  Venice  v.  Hutchinson,  n  j^^^^  ^  L^j^a,  26  Cal.  App.  1, 
19  Cal.  App.  219,  125  Pac.  252.  147  p^c.  233,  237;   Griffin  v.  Jones, 

6  Tutt  V.  Davis,  13  Cal.  App.  715,  45  okl.  305,  147  Pac.  1024;  Felts  v. 
110  Pac.  690;  Hawkins  v.  Doe,  60  B'oyer,  73  Or.  83,  144  Pac.  420;  Lut- 
Or.  437,  Ann.  Cas.  1914A,  765,  119  ^ens  r.  Young,  63  Wash.  452,  115 
P^c.  754.  Pac.    1038;    Pelsinger    v.    Quinn.    62 

7  Wait  V.  Kern  River  etc.  Co.,  157  wash.  183,  113  Pac.  275. 
Cal.  16,  106  Pac.  98. 

8  Howell  V.  Garton,  82  Kan.  495,  ''  ^^^^^^  ^-  "^^S^er,  25  Colo. 
lOS  Pac    844  ^PP-   -^^^'   ^^^  ^^^-  ^'^'   ^-'^t^^i^s   v. 

9  Friedman  v.  First  Nat.  Bank,  ^^''^>  ^5  Colo.  App.  425,  139  Pac. 
39  Okl.  4S6,  49  L.  R.  A.  (N.  S.)  548,  ^^^>  ^"'P^''^  ^^^^'^  ^-  ^°^'^"'  ^2 
135  Pac.  1069.  Colo.  App.  389,  125  Pac.  592. 

10  Olson  V.  Johns,  56  Wash.  12,  13  Mucnre  v.  Gihsou,  25  Colo. 
104  Pac.  1116.                                                App.  391,  138  Pac.  1019, 
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code  provides  tliat  the  affidavit  must  clearly  show  the  neces- 
sarj^  facts  and  that  due  diligence  was  used.^^^ 

Where  the  affidavit  shows  that  the  defendant  has  de- 
parted from  the  state,  it  need  not  show  due  diligence  to 
find  him  in  the  state. ^^  The  statement  that  defendant's 
place  of  residence  is  not  known  is  not  sufficient  as  an  aver- 
ment that  his  postoffice  address  is  not  known. ^^  An  alter- 
native statement  that  defendant  resides  out  of  the  state  or 
has  departed  without  intention  to  return,  or  has  concealed 
himself  to  avoid  service,  while  not  as  definite  as  it  should 
be,  is  still  sufficient.^^  The  statement  that  two  efforts  had 
been  made  to  serve  defendant  at  her  supposed  place  of 
residence,  but  that  she  could  not  be  reached  because  of 
vicious  dogs,  is  not  sufficient  to  support  a  service  by  publi- 
cation.^'^ 

An  affidavit  that  the  defendant  is  a  nonresident  of  Okla- 
homa and  is  a  resident  of  Indiana  should  also  show  that 
service  could  not  be  had  upon  him  in  Oklahoma.^®  What- 
ever knowledge  or  means  of  knowledge  of  defendant's  resi- 
dence the  plaintiff  had  must  be  imputed  to  his  agent  who 
made  the  affidavit  for  him  for  service  by  publication.^^  In 
Oregon,  the  affidavit  need  not  state  defendant's  postoffice 
address.^"  The  allegations  to  bring  in  unknown  persons 
as  defendants  must  be  made  in  the  complaint  and  not  in 
the  affidavit  for  publication.^^ 

Upon  making  the  proper  showing  by  affidavit  to  the 
satisfaction  of  the  court,  or  the  satisfaction  of  the  clerk  in 
vacation,  the  court  or  judge  or  clerk  may  make  an  order 

iSa  Eev.  Codes  1917,  6870e.  18  Fenton  v.  Burleson,  33  Okl.  230, 

14  McKenrick  v.  Western  Zinc  Min.       124  Pac.  1087. 

Co.,  165  Cal.  24,  130  Pac.  865.  19  Liebhart  v.  Lawrence,  40  Utah, 

15  Millage    v.    Richard,    52    Colo.       243,  120  Pac.  215. 

512,  122  Pac.  788.  20  Moore   Realty   Co.   v.   Can,    61 

16  Greene  v.  Gibson,  53  Colo.  346,       Or.  34,  120  Pac.  742. 

127  Pac.  239.  21  Lawrence  v.  Murphy,  45  Utah, 

17  Wilson  V.  Leo,  19  Cal.  App.  793,  572,  147  Pac.  903;  Utah  Comp.  Laws 
127  Pac.  1043.  1907,  sec.  2951. 
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for  the  publication  of  summons  or  for  tlie  appearance  of 
the  defendant  outside  of  the  state,  or  may  make  an  order 
that  personal  service  of  the  summons  may  be  made  outside 
of  the  state  in  lieu  of  such  publication,  and  the  affidavit 
need  not  set  forth  what  efforts  have  been  mado  or  what 
diligence  has  been  exercised  in  an  attempt  to  find  the 
defendant.^ 

§  1076.  Order  for  publication. — The  court  has  power 
upon  its  own  motion  to  vacate  a  void  order  for  service  of 
summons  by  publication,  but  if  the  order  is  not  void,  the 
court  cannot  set  it  aside  except  upon  motion  made  within 
a  reasonable  time.^^  The  order  for  publication  need  not 
include  the  proof  upon  which  the  court  finds  the  existence 
of  the  jurisdictional  facts.^^  A  statement  in  the  order  that 
the  defendant  is  within  the  state  and  is  now  a  resident  of 
the  state,  in  connection  with  a  direct  statement  of  defend- 
ant's presence  outside  of  the  state,  is  clearly  a  clerical  error, 
and  does  not  render  the  service  therein  void.^'^ 

Alias  summons  may  be  issued  by  the  clerk  upon  demand 
of  the  plaintiff  in  the  same  form  as  the  original  where  the 
original  is  returned  not  served  or  has  been  lost.^* 

§  1077.  Mailing  a  copy  to  defendant. — ^Where  defend- 
ant's residence  cannot  be  ascertained  with  reasonable  dili- 
gence and  his  residence  has  never  been  maintained  within 
the  state,  publication  of  the  summons  will  give  jurisdic- 
tion without  the  mailing  of  a  copy  of  the  summons  and 
complaint  to  the  defendant.^'^     It  is  jurisdictional  that  the 

22  Idaho   Sess.   Laws   1911,  p.   65,  25  Kieffer  v.  Victor  Land  Co.,  53 
c.   29,   sec.   4145;   L.   0.   L.,   Amend-  Or.  174,  90'  Pac.  582,  98  Pac.  877. 
ments  1913,  p.  579.  26  Idaho  Sess.  Laws  1911,  p.  366, 

23  Zumbusch  v.  Superior  Court,  21  ^    hq    ggg_  4141, 

Cal.  App.  76,  130  Pac.  1070.  o-  ^  ^^.  d  -o   /^      00    ■.,-. 

„.  ^.,        \^  r„     .  „-   ^  ,  ^'   Felts   V.  Boyer,    /3   Or.   83,   144 

24  Wilson  Co.  V.  Trainor,  27  Cal.       t.        <oa 

'  Fac.  420. 

App.  43,  148  Pae.  954. 


§  1078  SERVICE  OF  SUMMONS  BY  PUBLICATION.  154 

summons  and  complaint  be  mailed  to  a  nonresident  at  his 
known  postoffice  address.^^  Where  the  alias  summons  is 
a  copy  of  the  original,  the  mailing  of  a  copy  of  the  original 
is  a  substantial  compliance  with  the  statute.-^  Making  an 
affidavit  that  the  plaintiff  does  not  know  defendant's  resi- 
dence when  the  defendant's  postoffice  address  is  known 
amounts  to  fraud,  by  reason  of  which  the  court  does  not 
acquire  jurisdiction.^^ 

§  1078.  Sufficiency  of  publication. — Special  service  with- 
out the  state  is  not  invalid  because  of  the  absence  of  a  pre- 
liminary showing  that  defendant  could  not  be  found  within 
the  state.^^  Most  of  the  codes  provide  that  after  service  by 
publication  is  ordered,  special  service  of  the  copy  of  the 
summons  and  complaint  out  of  the  state  is  equivalent  to  a 
publication  or  deposit  in  the  postoffice,  and  when  such  a 
service  is  made  it  is  equivalent  to  a  completed  service  by 
publication,  and  in  Nevada,  the  time  for  answering  runs 
from  date  of  the  personal  service."^  The  word  ''equiva- 
lent" means  equal  in  worth  or  value,  force,  power,  effect, 
import  and  the  like,  and  a  service  is  complete  on  the  date 
of  the  fourth  publication,  and  the  defendant  has  the  same 
time  to  appear  whether  service  be  by  publication  or  mail- 
ing or  by  delivery  of  the  summons.^^  A  default  judgment 
taken  prior  thereto  is  premature.^*  In  all  cases  the  affi- 
davit must  be  filed,  the  summons  issued  and  served  and  due 
proof  of  such  service  be  made.^^ 

28  Moore  Realty  Co.  v.  Carr,  61  321,  Ann.  Cas.  1914A,  108,  111  Pac. 
Or.  34,  120  Pac.  742;  L.  O.  L.  57.  286,  122  Pac.  481. 

29  Hajpold  V.  Doyle,  16  Idaho,  33  McLean  v.  Moran,  38  Mont. 
671,  102  Pac.  158.  298,  99  Pac.  836. 

30  Noble  V.  Aune,  50  Wash.  73,  34  Sherwin  v.  Sherwin,  33  Nev. 
96  Pac.  688.  321,  Ann.  Cas.  1914A,  108,  111  Pac. 

31  Roznik  v.  Becker,  68  Wash.  63,  286,  122  Pac.  481. 

122  Pac.  593.  35  First   State   Bank  v.  Lattimer 

32  Sherwin    t.    Sherwin,    33    Nev.        (Okl.),  149  Pac.  1099. 
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§  1078a.  Service  substituted  for  publication — Wyoming 
practice. — Personal  ser\'ice  out  of  the  state  may  be  had  iu 
lieu  of  that  by  publication,  and  the  summons  may  be  made 
returnable  upon  the  second,  third  or  fourth  Monday  after 
the  date,  and  shall  require  the  defendant  to  answer  on  or 
before  the  third  Saturday  after  the  return  date.  When  the 
time  for  bringing  a  party  into  court  is  not  fixed  by  the 
statute,  the  summons  is  returnable  on  the  second  Monday 
after  its  date.^® 

§  1080.  Proof  of  publication. — ^An  affidavit  of  publica- 
tion may  be  sworn  to  in  any  county  before  a  qualified 
officer.^'^  An  affidavit  by  the  chief  clerk  of  the  publisher 
does  not  comply  with  the  Oregon  statute.^^  The  affidavit 
of  publication  should  be  construed  to  support  the  judgment 
if  it  reasonably  can,  and  an  affidavit  that  the  summons  was 
published  for  sixty  days,  naming  March  29th  to  May  27th, 
inclusive,  and  which  then  follows  with  the  enumeration  of 
the  days,  excepting  Mondays  on  which  the  paper  was 
not  published,  makes  sufficient  proof  of  publication  for 
sixty-one  days.^® 

§  1081.    Service  by  publication,  when  conclusive. — The 

legal  presumption  that  publication  has  come  to  defendant's 
notice  is  not  open  to  collateral  attack.*"  Such  service  is 
as  effective  for  all  purposes  as  personal  service,  where 
authorized,  and  when  the  statutory  requirements  have  been 
met.*^ 

36  Wyo.  Sees.  Laws,  Amendment  39  Harpold  v.  Doyle,  16  Idaho, 
sec.   4371,   p.   81;    Wyo.   Sess.   Laws,      671,  102  Pac.  158. 

Amendment  1915,  see.  4356,  p.  81.  40  Webster    v.    Heginbotham,    23 

37  Gibson  v.  Austin,  23  Colo.  App.       Colo.  App.  229,  129  Pac.  569. 

220,  128  Pac.  859.  ^i  Emery  v.  Kipp,  154  Cal.  83,  129 

:{8  Osburn  v.  Maata,   66   Or.  558,       Am.  St.  Rep.  141,  16  Ann.  Cas.  792, 

135  Pac.  165.  19  U  R.  A.  (N.  S.)  983,  97  Pae.  17. 
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§  1085a.  Afl&davit  for  publication  of  summons  in  action 
to  determine  adverse  claims  to  real  property. 

[Title.] 
[Venue.] 
A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 
I  am  the  plaintiff  in  the  above-entitled  action.     The  com- 
plaint in  said  action  was  duly  filed  with  the  clerk  of  this 

court  on  the  day  of  ,  19 — ,  and  summons  was 

issued  thereupon  within  one  year  after  the  filing  of  the  said 

complaint,  to  wit,  on  the day  of ,  19 — .     The  said 

action  is  brought  to  determine  the  adverse  claims  to  and 
clouds  upon  the  title  to  the  real  property  described  in  the 
complaint  by  the  said  plaintiff,  who  claims  and  alleges  that, 
by  himself,  or  by  himself  and  his  predecessors  in  interest, 
he  has  been  in  the  actual,  exclusive  and  adverse  possession 
of  said  property  continuously  for  twenty  years  prior  to  the 
filing  of  the  complaint,  claiming  to  own  the  same  in  fee 
against  the  whole  world,  and  that  he  has  paid  all  taxes  of 
every  kind  levied  or  assessed  against  the  property  during 
the  period  of  five  years  continuously  next  preceding  the 
filing  of  the  said  complaint;  said  complaint  is  duly  verified 
and  reference  thereto  is  hereby  made.  Within  ten  days 
after  the  filing  of  said  complaint,  plaintiff  filed  and  caused 
to  be  filed  in  the  office  of  the  county  recorder  of  the  county 

of ,  where  the  said  property  is  situated,  a  notice  of  the 

pendency  of  this  action,  containing  the  matters  required 
by  section  409  of  the  Code  of  Civil  Procedure.  Within 
thirty  days  after  the  issuance  of  the  said  summons  plain- 
tiff posted  and  caused  to  be  posted  a  copy  thereof  in  a  con- 
spicuous place  on  the  said  property. 

All  of  the  defendants  who  reside  in  the  state  of  Califor- 
nia, whose  place  of  residence  is  known  to  this  plaintiff,  have 
been  served  with  said  summons  personally,  and  the  names 
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of  the  defendants  who  have  been  thus  served  personally 
are  as  follows,  to  wit:  [Insert  names.] 

The  names  of  the  defendants  who  reside  out  of  this  state 
whose  place  of  residence  is  known  to  this  plaintiff,  and 
their  said  places  of  residence,  are  as  follows,  to  wit:  [Insert 
names  and  places  of  residence.] 

The  names  of  the  defendants  who  reside  in  or  out  of 
this  state,  whose  place  of  residence  is  unknown  to  this 
plaintiff,  are  as  follows,  to  wit:  [Insert  names.] 

Personal  service  of  said  summons  cannot  be  made  upon 
the  said  defendants  residing  out  of  this  state,  wliose  place 
of  residence  is  known  to  the  plaintiff,  nor  upon  the  said 
defendants  residing  in  or  out  of  this  state,  whose  place  of 
residence  is  unknown  to  the  plaintiff,  nor  upon  any  of  the 
unknown  defendants  as  stated  in  the  said  complaint  and 
summons,  and  I  therefore  pray  for  an  order  that  service  of 
the  same  may  be  made  on  said  defendant  by  publication. 

[Signature.] 

[Jurat.] 

§  1085b.  Order  for  publication  of  summons  in  action  to 
determine  adverse  claims  to  real  property. 

Form  No.  361b. 
[Title.] 

Upon  reading  and  filing  the  affidavit  of  A.  B.,  plaintiff 
in  the  above-entitled  action,  and  it  satisfactorily  appear- 
ing therefrom  to  me  that  all  defendants  in  this  action  re- 
siding in  the  state  of  California,  whose  place  of  residence 
is  known  to  plaintiff,  have  been  served  personally,  and  that 
said  affidavit  states  the  names  of  the  said  defendants  who 
have  been  served  personally,  the  names  of  the  defendants 
who  reside  out  of  the  state  and  whose  place  of  residence 
is  known  to  the  plaintiff,  and  the  names  of  the  defendants 
residing  in  or  out  of  the  state,  whose  place  of  residence  is 
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unknown  to  the  plaintiff,  and  tliat  all  the  matters  and 
things  stated  in  said  affidavit  are  true, — 

It  is  therefore  ordered  that  the  service  of  the  summons 
in  this  action  upon  the  said  defendants  residing  out  of  the 
state,  whose  place  of  residence  is  known  to  the  plaintiff, 
and  upon  the  said  defendants  residing  in  or  out  of  the  state, 
whose  place  of  residence  is  unknown  to  the  plaintiff,  and 
upon  all  the  unknown  defendants  in  this  action,  as  stated 
in  the  complaint  and  summons  herein,  be  made  by  publi- 
cation in ,  a  newspaper  of  general  circulation  printed 

and  published  in  the  said  county  of ,  where  the  prop- 
erty described  in  said  complaint  is  situated,  and  that  such 
publii^ation  be  made  once  a  week  for  two  successive  months. 

It  is  further  ordered  that  a  copy  of  the  summons  and 
complaint  in  this  action,  within  ten  daj^s  after  the  making 
of  this  order,  properly  addressed  and  with  the  postage 
thereon  fully  prepaid,  shall  be  mailed  to  each  of  the  said 
defendants  who  reside  out  of  the  state,  at  their  places  of 
residence,  if  known,  and  also  to  the  defendants  residing  in 
or  out  of  the  state,  whose  place  of  residence  is  unknown  to 

the  plaintiff,  addressed  to  them  at  the  city  of ,  county 

of  — — ,  California,  the  same  being  the  county  seat  of  the 
county  where  this  action  was  commenced. 

[Date.] 

J.  D., 

Judge  of  the  Superior  Court  of  the  County  of ,  State 

of  California. 
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CHAPTER  XLI. 
SUMMONS— RETURN  AND  PROOF  OF  SERVICE. 

§  1086.  Eeturn  of  summons — Nevada  practice. 

§  1087.  Form  and  sufficiency  of  return. 

§  1088.  Amendments  of  summons  or  return, 

§  1091.  Conclusiveness  of  return  of  service. 

§  1092.  Affidavits  and  presumptions. 

■§1086.  Return  of  Summons  —  Nevada  practice. — ^The 
summons  shall  be  served  by  the  sheriff  or  his  deputy,  and 
shall  be  returned,  with  the  certificate  or  afiidavit  of  the 
officer,  of  its  service,  and  of  the  service  of  a  copy  of  the 
complaint,  to  the  office  of  the  clerk  of  the  county  in  which 
the  action  is  commenced.  When  the  summons  is  served  by 
any  other  person,  it  shall  be  returned  with  the  affidavit  of 
such  person  of  its  service.  Summons  from  a  justice  court 
may  be  served  out  of  the  county  in  which  the  action  is 
brought,  and  may  be  served  by  an  officer  or  any  person 
over  the  age  of  twenty-one  years  not  a  party  to  the  action.^ 

§  1087.  Form  and  sufficiency  of  return.— In  Oklahoma, 
a  return  which  recites  that  summons  was  served  on  defend- 
ant by  delivering  to  him  a  true  copy,  on  another  by  leav- 
ing such  copy  at  his  usual  place  of  residence  with  a  member 
of  his  family  over  sixteen  years  of  age,  and  which  pur- 
ports to  be  signed  by  the  sheriff  by  his  deputy,  is  sufficient.^ 

§  1038.    Amendments  of  summons  or  return.— It  is  the 

fact  of  service  which  gives  the  court  jurisdiction;  the  re- 
turn is  only  evidence   of  the  jurisdictional  fact,   and  is 

1  Nev.    Laws    1913,    c.    235,    sees.  2  Eollenbaeh    v.    Huber,    46    Okl. 

789,   790.  127,  148  Pac.  716. 
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subject  to  amendment.^  Where  one  is  sued  in  his  repre- 
sentative capacity,  the  return  of  service  simply  stating  that 
defendant  was  served  may  be  amended  to  show  that  service 
was  made  in  the  capacity  in  which  the  judgment  against 
him  was  actually  rendered.*  The  defendant  may  not  raise 
the  question  of  the  sufficiency  of  the  service  upon  his  co- 
defendant  where  the  sheriff's  return  is  regular  on  its  face.^ 
An  officer  may  amend  his  return  by  inserting  the  date 
of  service.®  Amendment  may  be  made  after  defendant's 
default.^ 

§  1091.  Conclusiveness  of  return  of  service. — The  sher- 
iff's return  of  service  is  controlling  even  over  the  recitals 
in  the  judgment,  and  if  erroneous  may  be  amended;^  but 
if  the  officer  makes  a  false  return,  upon  which  judgment  is 
rendered,  such  return  is  not  conclusive  evidence  as  against 
the  fact.^  The  sheriff 's  return  in  so  far  as  it  states  facts 
not  within  the  substantial  knowledge  of  the  officer  may  be 
rebutted. ^°  The  sheriff's  return  of  service  cannot  be  im- 
peached by  the  record  or  by  statements  made  by  him." 
An  affidavit  on  application  for  an  order  for  publication  will 
not  be  questioned  collaterally,  since  it  is  presumed  to  con- 
form to  the  law.^^ 

3  Call  V.  Eocky  Mountain  etc.  Co.,  Pac.  499;  West  Mountain  Lime  etc. 
16  Idaho,  551,  133  Am.  St.  Eep.  135,  Co.  v.  Danley,  38  Utah,  218,  111  Pac. 
102  Pac.  146.  647. 

4  Morrissey  v.  Gray,  162  Cal.  638,  s  Pinnacle  Gold  Mine  Co.  v.  Popst, 
124  Pac.  246.  54  Colo.  451,  131  Pac.  413. 

5  Salzer  Lumber  Co.  v.  Linden-  ^  ^^^  ^  Harrison,  32  Okl.  17, 
meier,  54  Colo.  491,  131  Pac.  442.  ^^^    ^^^    ^^                   ^2^  p^^_  g33_ 

6  Lee   V.   State    (Old.),   150   Pac.  _.,,  _    , 

ccfT     TV     4.    -NT  *     -D     1  -xru-       07  ^^  Wilbert  v.  Day,  83  Wash.  390, 

665;    First   Nat.   Bank    v.    Elhs,    27  _  ■"  ' 

14ii    Pnp     44.fi 
Okl.  699,  Ann.  Cas.  1912C,  687,  114       "^^^  ^^''-  ^*'^- 

Pac    620  ^^  Pinnacle     Gold     Mine     Co.     v 

7  Sage  Inv.  Co.  v.  Haley,  59  Colo.  Popst,  54  Colo.  451,  131  Pac.  413. 
504,   149  Pac.  437;   Empire  Mill  Co.  12  Liebhart  v.  Lawrence,  40  Utah, 
V.  District  Court,  27  Idaho,  383,  149  243,   120   Pac.  215. 
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§  1092.  Affidavits  and  presumptions.— Where  the  evi- 
dence that  the  summons  was  served  is  the  affidavit  of  the 
person  making  service,  it  must  show  the  facts  required  by 
statute  and  must  be  sworn  to  before  being  used  by  the  court 
as  evidence.^2  The  certificate  of  the  notary  who  adminis- 
tered the  oath  is  prima  facie  proof  of  his  official  author- 
ity." The  affidavit  should  show  that  the  serving  party 
was  over  eighteen  years  of  age.^^  Where  the  return  of 
the  service  recites  that  the  person  serving  it  was  a  con- 
stable or  deputy  sheriff  of  a  county  in  California,  he  is  pre- 
sumed to  be  a  citizen  of  the  United  States  over  twenty- 
one  years  of  age.^^  Public  policy  requires  that  the  record 
of  a  judgment  directly  attacked  for  want  of  service  shall 
not  be  overthrown  except  upon  clear  and  convincing  evi- 
dence impeaching  the  officer's  return." 

13  Hamilton  v.  Hamilton,  20  Cal.  321,  Ann.  Cas,  1914A,  108,  111  Pac. 
App.  117,  128  Pac.  338.  286,  122  Pac.  481. 

14  Long  V.  Tighe,  36  Nev.  129,  133  it  Kavanagh  v.  Hamilton,  53 
Pac.  60.  "  Colo.  157,  125  Pac.  512;  McHugh  v. 

15  Cooper  V.  Superior  Court,  26  Conner,  68  Wash.  229,  122  Pac. 
Cal.  App.  629,  147  Pac.  606.  1018. 

16  Sherwin    V.    Sherwin,    33    Nev. 

11 
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CHAPTER  XLn. 
APPEARANCE. 

§  1101.     What  constitutes  appearance. 
§  1101a.  Special  appearance. 
§  1102.     Appearance  by  attorney. 
§  1103.     Authority  of  attorney. 

§  1101.  What  constitutes  appearance. — The  filing  of  a 
petition  and  bond  for  removal  to  a  federal  court  is  not  an 
appearance.^  A  paper  voluntarily  executed  and  filed 
which  recites  that  the  defendants  enter  their  appearance 
constitutes  an  appearance  for  all  purposes.^  A  motion 
that  a  nonresident  be  required  to  give  security  for  costs 
does  not  constitute  an  appearance,^  and  letters  passing  be- 
tween the  attorneys  cannot  be  considered  as  an  appear- 
ance.^ 

Neither  a  petition  for  the  removal  of  a  cause  nor  the  filing 
nf  an  amendment  thereof  by  leave  of  court  is  a  general  ap- 
pearance.** 

§  1101a.  Special  appearance. — The  following  are  ex- 
amples of  special  appearance  which  do  not  confer  juris- 
diction over  the  party  so  appearing;  an  appearance  solely 
for  the  purpose  of  a  motion  to  dismiss  the  pleading;^  a 
motion  filed  by  one  not  a  party  to  have  an  order  set  aside;® 

1  state  V.  American  Surety  Co.,  26  ^  Childers  v.  Lahann,  18  N.  M. 
Idaho,    652,    Ann.    Cas.    1916E,    209,       487,  138  Pac.  202. 

145  Pac.  1097.  ^^  Macario     v.     Alaska     etc.     Co. 
_    *          *                              «  (Wash.),  165  Pac.  73. 

2  Washington  County  etc.  Co.  v.  ,  Anderson  v.  Nawa,  25  Cal.  App. 
Weiser    Nat.   Bank,   26   Idaho,    717,  ^^^   p^^    5^       ^^^     ^^^^ 

146  ^^«-  116-  Proc.  1014. 

•"'  Domer  v.  Stone,  27  Idaho,  279,  6  Bishop  v.  Fischer,   94  Kan.   105, 

149  Pac.  505.  Ann.  Cas.  1917B,  450,  145  Pac.  850. 
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an  appearance  which  is  confined  solely  to  the  question  of 
jurisdiction  J  An  appeal  to  the  general  jurisdiction  of  the 
court  to  procure  a  stay  of  execution  has  been  held  to  be  a 
general  appearance.® 

§  1102.  Appearance  by  attorney. — An  appearance  by  an 
attorney,  in  order  to  obtain  a  dismissal,  is  not  an  appear- 
ance for  a  subsequently  substituted  defendant.^ 

§  1103.  Authority  of  attorney. — Where  an  attorney  for 
the  defendant  in  au  action  to  quiet  title  enters  an  appear- 
ance for  the  defendant  without  her  consent,  and  judgment 
is  rendered  in  her  favor,  either  the  defendant  or  her  gran- 
tee may  ratify  such  appearance,  and  may  become  entitled 
to  the  benefits  of  the  judgment  in  the  absence  of  any  pre- 
vious repudiation.^^  In  a  creditor's  action  against  a  state 
bank  examiner,  an  appearance  by  a  commissioner  to  de- 
fend the  suit  does  not  make  the  state  a  party  consenting  to 
the  action.^^ 

T  Dailey  v.  Foster,  17  N.  M.  377,  9  Altpeter  v.  Postal  Tel.  Cable  Cc, 

128    Pac.   71;     Haynes  v.   City    Nat.       26  Cal.  App.  705,  148  Pac.  241. 
Bank,  30  Okl.  614,  121  Pac.  182.  lO  Plummer  v.  Ash,  90  Kan.  40,  133 

8  Woodhouse  v.  Nelson  etc.  Co.,  91       ^^^-  ■^^'''• 
Kan.  823,  139  Pac.  356.  "  Lankford    v.    Schroeder    (Okl.), 

'  147  Pac.  1049. 
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CHAPTER  XLin. 
LIS  PENDENS. 

§  1107.     Operation  and  effect  of  notice. 
§  1108.     Necessity  for  filing, 

§  1107.  Operation  and  effect  of  notice. — The  filing  of  a 
lis  pendens  does  not  give  plaintiff  any  superior  rights  over 
a  purchaser  whose  deed  is  not  recorded,  it  merely  obligates 
him  to  come  in  and  establish  his  title.^  One  who  enters 
into  possession  after  the  commencement  of  an  action  to 
quiet  title  must  show  that  his  possession  is  not  collusive 
with  the  former  occupant.^  The  filing  does  not  prevent  the 
owner  from  conveying  the  land,  or  another  from  purchas- 
ing it,  but  the  interest  passes  subject  to  the  claim  of  the 
party  filing  the  lis  pendens.^  The  filing  of  a  lis  pendois 
by  the  grantor  of  a  judgment  debtor  one  day  before  the 
execution  sale  upon  judgment  against  the  debtor  imparts 
notice  to  the  purchaser  at  such  execution  sale.^  A  subse- 
quent sheriff's  deed  takes  priority  over  a  conveyance  made 
pending  the  action.^  One  who  purchases  after  filing  is  not 
entitled  to  reimbursement  for  improvements  put  upon  the 
land.^  The  purchaser  is  bound  to  know  that  an  appeal 
may  be  taken  or  may  be  pending,  and  that  it  may  reverse 
the  decision  of  the  lower  court.'^     One  purchasing  from  de- 

1  Merrick  v.  Pattison,  85  Wash.  5  Coblentz  v.  Cochran,  44  Okl.  158, 
240,  147  Pac.  1137.  143  Pac.  658. 

2  Dresser  v.  Allen,  25  Cal.  App.  6  Tibbetts  v.  Terrill,  26  Colo.  App. 
124,  142  Pac.  911.  64,  140  Pac.  936. 

3  Gilbreath  v.  Smith  (Okl.),  150  ,  j^^^^^^  ^_  g^j^^^^^  82  g-^^_  ^.^^ 
Pac.  719;  South  Texas  Lumber  Co.  ^^^  p^^_  ^gQ.  guckhorn  Plaster  Co. 
V.  Epps   (Okl.),   150  Pac.   164.  ^_  Consolidated  Plaster  Co.,  47   Colo. 

4  Larson  v.  Gasberg,  43  Utah,  203,  g^g    -^q^  -p^^    27 
134  Pac.  885.  ' 
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fendant  after  a  default  lias  no  recourse  except  to  try  to 
excuse  and  open  the  default.* 

§  1108.  Necessity  for  filing. — ^In  tlie  absence  of  a  lis 
pendens,  a  purchaser  without  notice  may  quiet  his  title 
against  the  successful  judgment  creditor  in  the  suit.® 

8  Martin  v.  Lawrence,  156  Ual.  191,  9  Dalander    v.     Howell,    22     Colo. 

103  Pac.  913.  App.  386,  124  Pac.  744. 
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CHAPTER  XLTV. 

ISSUES. 

§  1124.     General  issue. 
§  1125.     Joinder  of  issues. 

§  1124.  General  issue. — ^Under  a  general  denial,  the  de- 
fendant may  introduce  any  evidence  which  goes  to  con- 
trovert the  facts  which  the  plaintiff  is  bound  to  prove, ^ 
and  any  probative  facts  may  be  put  in  evidence  which  tend 
to  disprove  a  material  allegation  of  the  opponent's  plead- 
ings.^ If  it  is  sufficient  for  the  plaintiff  to  merely  allege 
that  he  is  the  owner  of  property,  a  denial  of  that  allegation 
permits  the  defendant  to  offer  any  evidence  to  show  that 
the  plaintiff  has  not  title,  or  that  the  title  under  which  he 
claims  is  void.^  Distinctive  affirmative  defenses  may  be 
proved  under  a  general  denial.^  Since  the  allegations  of 
a  counterclaim,  by  the  statute  of  California,  are  deemed 
to  be  denied,  the  plaintiff  may  introduce  any  defense 
thereto,  including  new  affirmative  matter.^ 

Each  material  allegation  of  a  complaint  not  controverted 
by  the  answer,  and  each  material  allegation  of  new  matter 
in  the  answer  or  counterclaim  not  controverted  by  the  re- 
ply, must,  in  Nevada,  be  taken  as  true.  All  allegations 
of  new  matter  in  the  reply  are  to  be  deemed  controverted 
by  the  adverse  party.^ 

§  1125.  Joinder  of  issues. — Merely  because  the  plaintiff 
alleges  more  than  is  necessary,  he  is  not  obligated  to  prove 

1  Stephens  v.  Conley,  48  Mont.  •*  Simila  v.  Northwestern  Imp.  Co., 
352,  Ann.  Cas.   1915D,  958,   138  Pac.        73    Wash.   285,    131    Pac.    831. 

189;   First  State  Bank  v.  Howell,  41  5  Scatena  &  Co.  v.  Van  Loben  Sels, 

Okl.  216,  137  Pac.  657.  19  Cal.  App.  423,  126  Pac.  187. 

2  Horn   V.   Davis,   70   Or.   498,   142  g  ^^^^  ^^^^   j915^  ^    193^  ^    153^ 

P^<^-  544.  sec.  133. 

3  Cooley  V.  Miller  &  Lux,  156  Cal. 

510,  105  Pac.  981. 
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anytliing  beyond  the  facts  necessary  to  establisli  his  cause 
of  action^  An  allegation  which  was  demurred  to  but  is 
denied  in  the  answer  is  an  issue  upon  which  evidence  may 
be  heard.^  A  denial  of  an  immaterial  allegation  raises  no 
issue,  and  does  not  preclude  the  defendant  from  insisting 
that  the  allegation  is  immaterial  or  prevent  the  court  from 
excluding  evidence  in  support  thereof,  even  though  no  mo- 
tion was  made  to  strike  out  the  irrelevant  matter.®  There 
is  no  issue  upon  admitted  facts,  and  no  evidence  may  be 
admitted  in  support  thereof. ^^  If  an  answer  admits  the 
employment  alleged,  no  proof  need  be  made  of  the  con- 
tract of  employment.^^  A  verified  denial  will  not  raise  any 
issue  as  to  the  execution  of  a  contract  where  the  same  an- 
swer contains  an  admission  of  it.^^  An  admission  in  an 
answer  may  be  taken  advantage  of  by  the  plaintiff,  even 
though  denied  by  him  in  his  reply.^^  An  answer  which 
avers  that  a  saw  could  not  be  operated  with  a  guard  is 
an  admission  of  the  plaintiff's  allegation  that  there  was 
no  guard.^^  Where  a  case  is  tried  and  submitted  on  the 
issue  of  dedication  of  a  road  to  public  use  instead  of  a 
right  of  way  by  prescription,  the  owner  may  testify  that 
he  had  no  intention  of  dedicating  the  way.^^ 

7  Pigeon  V,  W.  p.  Fuller  &  Co.,  141  Pac.  456;  Boydstun  v.  Jacob3, 
156  Cal.  691,  105  Pac.  976.  38  Nev.  175,  147  Pac.  447. 

8  Krebs  Hop  Co.  v.  Livesley,  55  n  Konda  v.  Fay,  22  Cal.  App. 
Or.  227,  104  Pac.  3.  722,   136   Pac.  514;   Gordon  etc.   Co. 

9  Graham  v.  Coos  Bay,  K.  &  E.  E.  v.  Brown,  56  Colo.  301,  138  Pac.  51; 
&  N.  Co.,  71  Or.  393.  139  Pac.  337;  Colorado  Springs  v.  Coray,  25  Colo. 
Cordes  v.  Harding,  27  Cal.  App.  474,  App.  460,  139  Pac.  1031. 

150  Pac.  650.  12  Williite  v.  Dieball,  94  Kan.  78, 

10  Lownsdale     v.      Grays      Harbor       145  Pac.  854. 

Boom   Co.,   54   Wash.    542,    103   Pac.  is  Webb  v.  Heintz,  52  Or.  444,  97 

833;    Lucas   v.   Gobbi,    10   Cal.   App.  Pac.  753. 

648,    103   Pac.   157 ;    Parkside   Realty  14  Buchanan  v.  Lewis  A.  Hicks  Co., 

Co.  V.  MacDonald,   166  Cal.  426,  137  66  Or.  503,   133   Pac.   780,   134    Pac. 

Pac.   21;    Grornd   v.   Lossl,   48   Mont.  1191. 

274,  136  Pac.  1069;  Frances-Mohawk  15  Tarpey  v.   Veith,   22   Cal.   App. 

Min.  etc.  Co.  t.  McKay,  37  Nev.  191,  289,  134  Pac.  367. 
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CHAPTER  XLV. 
TRIAL  IN  GENERAL. 

§  1131.  Time  of  trial. 

§  1132.  Notice  of  triaL 

§  1133.  Continuance. 

§  1134.  Contents  of  affidavit. 

§  1137a.  Death  or  disability  of  party  or  attorney. 

§  1137b.  Absence  of  party  or  attorney. 

§  1141.  Preventing  continuance. 

§  1131.  Time  of  trial. — In  Oklahoma,  where  issues  are 
made  up  during  a  term  of  court,  the  case  is  not  usually 
triable  at  that  term  earlier  than  ten  days  after  the  issues 
are  framed.^  Where  the  issues  have  once  been  fully  made, 
subsequent  changes  by  the  filing  of  new  pleadings  need  not 
delay  the  trial.^  The  court  may  place  an  action  on  the 
calendar  for  the  next  term  after  the  issues  are,  or  should 
have  been,  made  up.^ 

§  1132.  Notice  of  trial. — The  court,  in  the  absence  of  a 
showing  of  unpreparedness,  may  proceed  to  the  trial  of 
the  case  upon  an  informal  notice  given  by  letter.*  A  de- 
fendant who  has  appeared  has  his  standing  in  the  case 
until  upon  motion  or  notice  an  order  of  default  has  been 
properly  claimed  and  entered  against  him,  and  this  stand- 
ing entitles  him  to  notice  of  trial.^ 

§  1133.  Continuance. — Under  the  code  provision  that 
the  court  may  render  judgment  against  one  or  more  de- 

1  Conwill  V.  Eldridge,  35  Okl.  537,  3  Wyo.  Laws,  sec.  4458,  Amend- 
130   Pac.   912;    Title   Guaranty   &   T.       ments  1915,  p.  63. 

Co.    V.    Turnbull,    40     Okl.    294.    137  4  Brown    v.    Greer,    16     Ariz.    222, 

Pac.  1178.  141  Pac.  843. 

2  Chicago,  E.  I.  &  P.  Co.  V.  Pitch-  ,  ^j^^^^    ^^    ^^.^^     ^^^^^^^^    ^^^^ 

ford,    44    Okl.    197,    143     Pac.    1146;        ^o.,  60  Wash.  331,  111  Pac.  160. 

King  V.  King,  42  Okl.  405,  141  Pac. 

788. 
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fendants  and  leave  an  action  to  proceed  against  the  others, 
the  court  may  continue  the  hearing  for  an  accounting 
against  one  defendant  and  proceed  against  other  defend- 
ants on  other  matters.* 

§  1134.  Contents  of  affidavit. — An  affidavit  in  support 
of  a  motion  for  continuance  because  of  the  absence  of  wit- 
nesses must  show  that  the  applicant  believes  the  proposed 
testimony  to  be  trueJ  The  affidavit  must  show  where  the 
absent  witness  resides  and  the  probability  of  procuring  his 
testimony  within  a  reasonable  time.^ 

§  1137a.    Death  or  disability  of  party  or  attorney. — The 

death  or  disability  of  a  party  or  his  attorney  may  be  good 
ground  for  a  continuance,  but  not  the  illness  of  the  party, 
without  a  showing  that  he  probably  can  attend  court  within 
a  reasonable  time.®  The  illness  of  the  president  of  a  cor- 
poration party  is  not  ground  for  a  continuance.^^  In  a 
foreclosure  action  the  death  of  defendant's  grantor,  who 
was  the  original  mortgagor,  does  not  warrant  a  continu- 
ance where  no  deficiency  judgment  is  sought  against  him." 

§  1137b.  Absence  of  party  or  attorney. — A  party  who  is 
«,  material  witness  in  his  own  behalf  may  not  obtain  a  con- 
tinuance merely  because  of  his  absence,  unless  detained 
because  of  an  obstacle  which  he  could  not  overcome. ^^  So 
the  absence  of  a  party  due  to  the  advice  of  his  attorney 
that  the  case  would  be  dismissed  will  not  warrant  a  con- 

6  Bell  V.  Staacke,  159  Cal.  193,  115  ®  ^ohn  v.  Clark  (Okl.),  150  Pac. 
Pae.  221.                                                        467. 

„  .  10  JenDin2:s    Co.    v.    Dyer,   41   Okl. 

7  Wood  V.  French,  39  Okl.  685,  136        .co    T>n  r>  "    oc:n 

'  '  46S,  139  Pac.  250. 

^^"  '^^'^'  11  San  Diego    Realty   Co.  v.   Hill, 

8  St.    Louis   etc.    Ry.    Co.    v.   Cox,       168  Cal.  637,  143  Pac.  1021. 

26  Okl.  331,  109  Pae.  511;  Rogers  v.  12  Neven   v.   Neven,   38    Nev.   541, 

Rogers,  57  Colo.  132,  140  Pac.  193.         148  Pac.  354,  154  Pac.  78. 
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tinuance.*'  The  court  may  properly  grant  a  continuance, 
in  an  action  for  divorce  where  it  is  shown  that  the  defend- 
ant is  in  a  distant  state  and  without  means."  Wiiore  a 
defendant  absents  himself  from  the  state  on  business  with 
knowledge  that  his  case  may  be  called  at  any  time,  no  con- 
tinuance should  be  granted/^  Upon  a  showing  that  de- 
fendant is  out  of  the  county  for  his  health  and  will  return 
in  two  months,  and  is  the  only  witness  who  can  prove  his 
defense,  a  continuance  should  be  granted.^®  On  an  appli- 
cation for  continuance  because  of  the  absence  of  the  party's 
attorney,  the  affidavit  should  show  that  the  absent  attor- 
ney is  the  sole  attorney,  the  facts  as  to  his  absence,  and 
the  effort  made  to  procure  other  counsel.^'^  Where  an  at- 
torney refuses  to  act  further  for  his  client  at  the  time  the 
case  is  called  for  trial  and  the  court  continues  the  case  until 
the  next  day  to  enable  the  defendant  to  secure  other  coun- 
sel, it  is  not  an  abuse  of  discretion  to  then  proceed  with 
the  trial.^^ 

§  1141.  Preventing  continuance. — A  party  may  prevent 
a  continuance  by  stipulating  that  the  statements  contained 
in  the  application  for  continuance  may  be  read  as  the 
deposition  of  the  absent  witness,  but  he  is  not  entitled  to 
imj^each  the  testimony  of  such  witness,^^  but  the  absent 
witness  may  be  produced  by  the  opposite  party,  and  may 
testify  in  part  contrary  to  the  statement  made  by  the 
moving  party  and  the  admissions  made  by  the  opposing 
party  to  prevent  the  continuance.^^ 

13  Cox  V.  Kirkwood,  41  Okl.  704,  17  Pool  v.  Eiegal,  46  Okl.  5,  147 
139  Pac.  980.  Pae.  1193. 

14  Hyser  v.  Hyser,  53  Colo.  199,  is  Johnston  v.  Dakan,  9  Cal.  App. 
Ann.  Cas.   1914B,  356,  124  Pac.  346.  522,  99  Pac.  729. 

15  Miller  v.  Brown,  18  Idaho,  200,  ,„  ^,  ,.       ,    ^         .,     t^  .   .  . 

1PQ  -p        1QQ  National    Council,    Knights   and 

loy  -Lac.  loy.  _    ^.        «   o.       •!  /-\  /^»  1  \ 

ie  T,  ii.       o     •  n  XT  Ladies  of    Security  v.    Oweu    (Okl.), 

16  Betts     Spring  Co.     v.     Jarrline  -^  >.         /> 

°  140   Pif>     P!^l 

Mach.  Co.,  23  Cal.  App.  705,  139  Pac.       ^^^  ^'^'^-  '"''" 

657;   Strom  v.  Toklas,  78  Wash.  223,  20  Zobel    v.    Fannie    Rawlings    «tc. 

13S  Pac.  880.  Co.,  49  Colo.  134,  111  Pac.  843. 
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CHAPTER  XLVI. 
TRIAL  BY  THE  COURT. 

§  1157.  Equity  cases. 

§  1158.  Argument  by  counsel. 

§  1159.  Evidence. 

§  1160.  Findings  by  the  court— Time  to  file. 

§  1160a.  Notice  of  findings  in  California. 

§  1164.  Facts,  how  found. 

§  1167.  Findings  contrary  to  admissions  in  the  pleadings. 

§  1169.  Findings  not  necessary. 

§  1169a.  Where  to  be  signed. 

§  1179.  Inconsistent  findings. 

§  1183.  Sufficiency,  test  of. 

§  1186.  Amendment  of  findings. 

§  1187.  Findings,  how  construed. 

§  1190.  Form  393.     Findings  in  action  for  divorce. 

§  1190a.  Form  393a.     Findings    in  action  for  divorce — Another  form. 

§  1195a.  Form  398a.     Notice  of  presentation  of  findings. 

§  1157.  Equity  cases. — Where  an  equitable  defense  is 
interposed  in  an  action  at  law  or  a  cross-action  at  law  is 
interposed  in  an  equity  suit,  the  proper  procedure  is  to  dis- 
pose of  the  equity  issues  first/  and  if  an  answer  raises  a 
question  preliminary  to  the  right  of  the  court  to  determine 
the  merits,  such  question  should  be  determined  first.^ 


§  1158.  Argument  by  counsel. — A  counterclaim,  being  in 
the  nature  of  a  confession  and  avoidance,  casts  the  burden 
of  proof  upon  the  defendant,  and  he  is  therefore  entitled 
to  open  and  close  the  argument.^  Where  the  party  having 
the  burden  of  proof  makes  an  inadequate  opening  state- 

1  Penninger  Lateral  Co.  v.  Clark,  Valley  Bank,  12  Cal.  App.  423,  107 
22  Idaho,  397,  126  Pae.  524;  Ameri-       Pae.  568. 

can  National  Bank  v.  Donnellan.  170  3  Justice   v.   Brock,    21    Wyo.    281, 

Cal.    9,    Ann.    Cas.    1917C,    744,    148  131   Pae.   38,    133   Pae.   1070;    Power 

Pae.  188.  &  Bro.  v.  Turner,  37  Mont.  521,  97 

2  McKim     V.     District     Court,     33  Pae.  950. 
Nev.  44,  110  Pae.  4;  Farnum  v.  Kern 
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ment,  and  tlie  opposing  party  makes  no  reply,  no  further 
argument  should  be  allowed,  unless  the  court,  in  its  discre- 
tion, permits  the  opening  party  to  make  a  further  argu- 
ment, in  which  event  the  opposing  party  should  be  allowed 
to  answer  and  the  one  upon  whom  the  burden  rests  should 
be  allowed  to  close.* 

§  1159.  Evidence.— The  plaintiff,  as  part  of  his  case  in 
chief,  may  offer  evidence  in  support  of  his  theory,  and  is 
not  precluded  from  so  doing  merely  because  defendant 
states  something  different  in  his  answer,^  but  evidence 
which  can  be  only  for  rebuttal  should  not  be  offered  in 
chief.®  The  admission  or  exclusion  of  evidence  not  strictly 
in  rebuttal  rests  in  the  discretion  of  the  trial  courts  The 
plaintiff,  in  rebuttal,  is  confined  to  evidence  in  reply  to  that 
of  his  opponent,  but  the  court  may  permit  original  testi- 
mony to  be  given.^  Evidence  in  rebuttal  may  be  excluded 
where  the  matter  was  fully  covered  in  chief.^  "Where  the 
defendant  moves  for  nonsuit  upon  the  ground  of  variance, 
the  court  may  reopen  the  case  and  take  further  testimony.^" 
The  case  may  be  reopened  after  the  rendition  of  judgment 
but  before  it  is  entered  to  allow  plaintiff  to  prove  its  in- 
corporation and  right  to  do  business  in  the  state,^°*  but  the 
motion  to  reopen  the  case  for  additional  evidence  must  be 
supported  by  affidavit  or  other  evidence  excusing  the  failure 
to  produce  the  evidence  before  the  case  was  submitted. ^^ 

4  Fire  Assn.  v.  Farmers'  Gin  Co.,  9  Kimble  v.  Stackpole,  60  Wash. 
39  Okl.  162,  134  Pac.  443.                          35,  35  L,  K.  A.  (N.  S.)  14S,  110  Pac. 

5  MaccM  V.  Portland  Ey.  etc.   Co.,       677. 

76  Or.  215,  148  Pac.  72.  m  a  t>   i  t       v         r. 

„    .„  ^,  •  -  ^  ,      .oo    -APT  ^^  ^s°      Pedro      Lumber      Co.      v. 

6  Allen  V.  Shires,  47  Colo.  433,  107  „  ,       ,       -.rr^  o  i    -.ro    -...o  t. 

_  '  '  Schroeter,  156  Cal.  158,  103  Pac.  888. 

Pac.  1070. 

^  In  re  Miller's   Estate,   36   Utah,  ^°*  Riverside  Portland  Cement  Co. 

228    102  Pac.  996.  '^'   Masson,     69   Or.    502,     Ann.    Cas. 

8  Beach  v.  Schroeder,  47  Colo.  312,  1916A,  127,  139  Pac.  723. 

107  Pac.  271;  Crosby  v.  Portland  Ry.  n  Pfoh  v.  Porter,  23  Cal.  App.  59, 

Co.,   53   Or.   496,   100  Pac.   300,    101  137  Pac.  44. 
Pac.  204. 


173  TRIAL    BY   THE    COURT.  §§  1160-1167 

§  1160.  Findings  by  the  court — Time  to  file. — The  court 
must  set  out  its  findings  of  fact  and  conclusions  of  law 
separately  from  the  judgment.^^  In  Nevada,  the  decision 
of  the  court  must  be  rendered  within  tliirt}^  days  after  the 
case  is  submitted  and  before  notice  of  appeal  is  served 
or  the  motion  for  new  trial  is  ruled  upon.  The  court  may 
add  to  or  modify  the  findings  in  any  respect  to  make  them 
conform  to  the  issues  and  the  evidence,  upon  notice  to  the 
adverse  party."  Statutory  provisions  requiring  findings  to 
be  filed  within  a  certain  time  are  merely  directory."* 

§  llGOa.  Notice  of  findings  in  California. — In  all  cases 
where  the  court  directs  a  party  to  prepare  findings,  a  copy 
of  said  proposed  findings  shall  be  served  upon  all  the 
parties  to  the  action  at  least  five  days  before  signing  by 
the  court,  and  the  court  shall  not  sign  any  findings  therein 
prior  to  the  expiration  of  such  five  days.^^ 

§  1164.  Facts,  how  found. — The  mere  fact  that  a  finding 
of  fact  is  not  set  off  by  itself  and  marked  as  such  does  not 
prevent  its  consideration,  since  the  statute  that  the  find- 
ings of  fact  and  conclusions  of  law  shall  be  separately 
stated  is  directory  only,^^  but  a  party  is  entitled  to  request 
stated  is  directory  only,"  but  a  party  is  entitled  to  request 
of  law." 

§  1167.  Findings  contrary  to  admissions  in  the  plead- 
ings.— Findings  in  the  trial  to  the  court  that  are  entirely 
outside  of  the  issues  must  be  disregarded,  except  where 

12  Alaska  Amendments  1913-15,  15  McKelvey  v.  Wagy,  157  Cal. 
p.  1204.  406,  108  Pac.  268;   Butler  v.  Agnew, 

13  Nev.  Stats.  1915,  p.  219,  c,  161,  9  ^^^-  App.  327,  99  Pac.  395;  Cos- 
see   285.  ^^^^^    ^-    Cunningham,    16    Ariz.    447, 

147   Pac.   701 ;    Fraser  v.    State   Sav. 
13a  Eddy  V.   American   Amusement       ^^^^    ^g  ^_  ^^    3^      ^^.  p^^    ^^^^ 

Co.,  21  Cal.  App.  487,  132  Pac.  83.  ,,  ix,surance  Co.  v.  Taylor,  34  Okl. 

14  Cal.  Code   Civ.  Proc,  sec.   634.       186,  124  Pac.  974. 
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the  issue  not  formally  raised  by  the  pleadings  is  tried 
without  objection." 

§  1169.  Findings  not  necessary. — When  the  facts  which 
entitle  plaintiff  to  recover  on  a  particular  claim  are  prop- 
erly alleged  in  the  complaint  and  not  denied  in  the  answer, 
findings  upon  such  facts  are  not  necessary.^^  An  allega- 
tion in  the  complaint  denied  by  the  answer  does  not,  iu 
the  absence  of  evidence,  authorize  an  affirmative  finding.^^ 

§  1169a.  Where  to  be  signed. — Under  the  Washington 
statute  a  superior  Judge  may  sign  findings  outside  of  his 
county.^^' 

§  1179.  Inconsistent  findings. — A  finding  which  is  in- 
consistent with  a  fact  which  is  admitted  in  the  answer  must 
be  disregarded.^®  Special  findings  of  the  trial  court  which 
can  be  reconciled  when  considered  as  a  whole  will  not  be 
held  as  inconsistent.^^  Conclusions  in  conflict  with  facts 
found  in  detail  cannot  be  upheld."^  It  must  clearly  appear 
that  the  ultimate  fact  is  based  upon  the  probative  facts 
found,^^  the  findings  of  probative  facts  can  overcome  the 
express  finding  of  the  ultimate  fact  only  when  inconsistent 
with  it  or  where  it  is  apparently  the  comet's  conclusion 
from  the  particular  facts  found.^^  A  finding  that  the  in- 
sured was  shot  by  another  person  and  that  his  death  did 

1"  Crescent  Lumber  Co.  v.  Larson,  21  Brinton  v.  Steele,  23  Idaho,  615, 

166  Cal.  168,  135  Pac.  502.  131  Pac.  662. 

18  Humboldt  Mill  Co.  v.  North-  22  state  v.  Kirmeyer,  88  Kan.  589. 
western  Pac.  Ey.  Co.,  166  Cal.  175,  128  Pac.  1114;  Parker  v.  Meadows, 
135  Pac.  503.  20   Wyo.    183,   122     Pac.   586;    Good- 

19  Hallidie  Co.  v.  Washington  man  v.  Dailey,  21  Cal.  App.  229,  131 
Brick  L.  &  M.  Co.,  70  Wash.  80,  126  Pac.    335. 

Pac.  96.  23  Breeze  v.  International  Banking 

19a  Allen    y.    Allen    (Wash.),  165       Corp.,    25    Cal.    App.    437,    143    Pac. 

Pac.  889.  1066. 

20  Francis  v.  Western  Screen  Co.,  24  In  re  Hill's  Estate,  167  Cal.  59, 
22  Cal.  App.  32,  133  Pac.  327.  138  Pac.  69U. 
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not  result  from  accident  is  not  so  conflicting  as  to  not  sup- 
port a  judgment  for  the  insurer.^'' 

§  1183.  Siiflficiency,  test  of. — Where  the  findings  con- 
strued together  show  that  they  include  the  court's  conclu- 
sions upon  all  the  material  issues,  they  are  sufficients^  It 
is  sufficient  if,  from  all  the  findings  of  fact  taken  together, 
the  judgment  is  justified  notwithstanding  some  intermixture 
of  matters  of  fact  and  conclusions  of  law.^'^  If  it  is  suffi- 
cient for  plaintiff  to  allege  merely  that  he  is  the  owner  of 
property,  a  finding  on  the  fact  of  title  or  ownership  is  good 
without  a  finding  of  particular  facts  on  which  title  or  want 
of  title  depends.s^ 

§  1186.  Amendment  of  findings. — Where  court  is  held 
in  terms,  there  is  no  jurisdiction  to  modify  findings  upon  a 
court's  own  motion  after  the  expiration  of  the  term.^*^ 
The  only  way  to  vacate  a  judgment  and  make  it  and  the 
conclusions  of  law  consistent  with  the  findings,  except  pos- 
sibly in  a  case  of  clerical  errors,  is  to  grant  a  new  trial.^^ 

§  1187.  Findings,  how  construed. — Findings  should  be 
liberally  construed  to  support  the  judgment,  and  should  be 
reconciled,  if  possible,  and  in  so  doing  any  reasonable  state 
of  facts  will  be  assumed  to  be  true.^^  A  finding  of  fact 
from  which  a  conclusion  of  the  existence  of  the  fact  in  issue 
follows  is  equivalent  to  the  finding  of  such  fact.^^ 

25  Price  V.  Occidental  Life  Ins.  44  L.  K.  A.  (N.  S.)  89,  125  Pac. 
Co.,  169  Cal.  800,  147  Pac.  1175.  403. 


26  Rossi  V.  Beaulieu  Vineyard,  20 
CaJ.  App.  770,  130  Pac.  201. 


31  Hole     V.     Takekawa,     165     Cal. 
372,  132  Pac.  445. 

^     ..„     ,      .       ..      ,„  ^^  P"ce     V.   Occidental    Life    Ins. 

27  Baker  v.  Trujillo  de  Armijo,  17  ^gg    ^^_  ^^^ 

N.  M.  383,  128  Pac.  73.  ^.^^    ^^     ^     S^^^    ^^^^^^    ^^^    ^J_ 

28  Cooley  V.  Miller  &  Lux,  156  Cal.       435    250  Pag_  62. 

510,  105  Pac.  981.  33  Nelson    v.    Steele,    165    Cal.    15, 

30  Holm   V.    Davis,    41    Utah,    200,       130  Pae.  886. 
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§  1190.    Findings  in  action  for  divorce. 

Fonn  No.  393. 
[Title.] 

This  cause  having  been  heretofore,  on  the  day  of 

,  19 — ,  submitted  to  the  court  for  decision  upon  the 

complaint  of  the  plaintiff,  and  the  answer  and  cross-com- 
plaint of  the  defendant  herein  filed,  and  the  report  of  G.  H., 
Esq.,  court  commissioner  of  this  court,  to  whom  the  said 
cause  was  referred  to  take  and  report  in  writing  the  testi- 
mony of  the  parties,  by  order  entered  the day  of , 

19 — ,  after  hearing  the  arguments  of  counsel  for  the  re- 
spective parties,  and  the  court  being  fully  advised,  now 
finds  the  following  facts: 

I.  The  plaintiff  and  defendant  were  married,  one  with 

the  other,  at county,  state  of ,  on  the day  of 

,  19 — ,  and  cohabited  together  as  husband  and  wife 

from  thence  until  the day  of ,  19 — ,  and  the  length 

of  time  from  their  marriage  to  their  separation  was  — — . 

II.  That  both  the  plaintiff  and  defendant  are  bona  fide 

residents  of  the  state  of ,  and  have  so  resided  in  this 

state  for  more  than  one  year  continuously  next  before  the 
commencement  of  this  action  and  the  filing  of  the  com- 
plaint herein;  and  that  at  the  time  of  the  commencement 
of  this  action  the  said  plaintiff  was  a  bona  fide  resident  of 

the  county  of ,  and  had  continuously  resided  in  said 

county  for  more  than  three  months  next  before  the  com- 
mencement of  this  action  and  the  filing  of  the  complaint 
herein. 

III.  That  the  plaintiff  and  defendant  have  two  chil- 
dren, issue  of  said  marriage,  viz.,  T.  U.,  aged years, 

and  V.  W.,  aged  years. 

rV.    That  between  the  day  of ,  19 — ,  and  the 

day  of ,  19 — ,  at  a  lodging-house,  — • —  street,  in 

the  city  of  ,  the  plaintiff,  A.  B.,  committed  adultery 

with  one ,  and  lived  during  said  time  in  adulterous  in- 
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tercourse  with  liim.     That  on  the  day  of ,  19 — , 

or  thereabouts,  the  plaintiff,  A.  B.,  lived  in  a  house  of  pros- 
titution. No. street,  in  said county  of ,  said 

house  being  kept  by  one ,  and  then  and  there  repeat- 
edly committed  adultery  with  divers  persons,  and  earned  a 
livelihood  by  habits  of  prostitution. 

V.  That  the  plaintiff  and  defendant  have  not  cohabited 

with  each  other  since  the  day  of  ,  19 — .     That 

each  and  eveiy  of  said  acts  of  adultery  was  committed 
without  the  consent,  connivance,  privity,  or  procurement 
of  the  defendant,  and  that  the  defendant  has  not  cohabited 
with  the  plaintiff  since  his  discovery  of  said  adultery. 

VI.  That  the  plaintiff  is,  and  has  been  for  a  long  time 
past,  an  abandoned  woman,  addicted  to  the  use  of  intoxi- 
cating drinks,  and  that  she  is  a  person  by  character,  dis- 
position, conduct,  temper,  and  passions  wholly  unfit  to 
have  the  care,  custody,  or  management  of  children. 

VII.  That  the  property  mentioned  and  described  in  the 
complaint  is  community  property,  and  is  of  the  value  of 
dollars. 

CONCLUSIONS  OF  LAW. 

As  conclusions  of  law  from  the  foregoing  facts,  the  court 
finds: 

I.  That  the  defendant  is  entitled  to  have  made  and  en- 
tered herein  an  interlocutory  decree  of  this  court  adjudg- 
ing and  decreeing  that  he  is  entitled  to  a  divorce  from  the 
plaintiff  upon  the  grounds  stated  in  his  complaint,  and  that 
the  bonds  of  matrimony  heretofore  existing  between  the 
plaintiff  and  defendant  should  be  dissolved. 

n.  That  the  said  defendant  is  entitled  to  be  awarded 
the  sole  charge,  control  and  custody  of  the  children,  issue 
of  said  marriage. 

III.  That  said  defendant  is  entitled  to  bo  awarded,  as 
the  sole  and  separate  property,  all  of  the  said  community 

12 
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property  mentioned  and  described  in  the  complaint  [or  as 
the  case  may  be]. 
[Date.] 

L.  M.,  Judge. 

§  1190a.    Findings  in  action  for  divorce — Another  form. 

Form  No.  393a. 
[Title.] 

The  above-entitled  action  came  on  regularly  to  be  heard 

and  tried  before  the  court  sitting  without  a  jury  on  the 

day  of  ,  19 — ,  the  plaintiff  appearing  in  person  and 

by  her  attorneys,  ,  and  the  defendant  not  appearing 

either  in  person  or  by  attorney,  and  it  appearing  to  the 

satisfaction  of  the  court  that  the  defendant  herein,  , 

was  on  the day  of ,  19 — ,  in  the  county  of , 

state  of  California,  duly  and  personally  served  with  sum- 
mons herein,  and  that  the  defendant  has  failed  to  appear 
and  answer  the  complaint  of  the  plaintiff,  and  that  the  time 
for  answering  has  expired  and  no  answer  or  demurrer  has 

been  filed,  and  that  the  default  of  the  said  defendant, , 

for  not  appearing  or  answering,  has  been  duly  entered 
according  to  law,  and  the  court  having  heard  the  testimony 
iiftroduced  on  behalf  of  said  plaintiff  and  in  support  of  her 
complaint,  and  the  cause  having  been  submitted  to  the 
court,  and  the  court  having  duly  considered  the  law  and 
the  evidence,  and  now  being  fully  advised,  now  finds  the 
following  facts: 

I.  That  both  said  plaintiff  and  said  defendant  now  are 
and  continuously  have  been  residents  of  the  state  of  Cali- 
fornia for  more  than  one  year  immediately  prior  to  the  fil- 
ing of  this  complaint;  that  said  plaintiff  at  the  time  of  the 
commencement  of  this  action,  and  of  the  filing  of  the  com- 
plaint herein,  was,  and  for  more  than  three  months  next 
preceding  the  filing  of  said  complaint  and  the  commence- 
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ment,  of  said  action,  continuously  had  been,  a  resident  of 
tlae  said  county  of ,  in  said  state. 

II     That  plaintiff  and  defendant  lawfully  intermarried 

at  ^— ,  in  the  state  of ,  on  th. day  of  — ,  U     - 

and  ever  since  said  last-mentioned  date  they  have  been  and 
now  are  husband  and  wife. 

HI.     That  the  length  of  time  from  their  marriage  to 
their  separation  is . 

IV  That  no  children  have  been  bom  as  the  issne  of  said 
marriage  between  the  plaintiff  and  defendant.  ^ 

V  That  for  more  than  one  year  immediately  prior  to 
the  'commencement  of  this  action  the  said  de  endant  has 
been  guilty  of  willful  neglect  toward  the  said  plaintiff,  and 
during  said  period  of  time,  and  during  the  whole  thereof, 
hi:  wlllfnlly'neglected  and  failed  to  P^^^^^^^^^^^^^ 

tiff  any  of  the  common  necessaries  of  life,  although  durin 
ali  of  said  period  of  time  the  said  defendant  had  the  abihty 

to  do  so. 
As  conclusions  of  law  from  the  foregoing  facts,  the  court 

I     That  the  said  plaintiff  is  entitled  to  have  made  and 
entered  herein  an  interlocutory  decree  of  divorce  adjudg- 
tng  and  decreeing  that  she  is  entitled  to  a  divorce  from  the 
a^  defendant  on  the  grounds  stated  in  her  complain  ,  and 
hat  at  the  expiration  of  one  year  from  t^e  e^  ^^  «« ^^^ 
interlocutory  iudgment  and  decree  said  plaintiff  shall  be 
Sdt  Ld  there  shall  be  entered  by  the  court  on  mo- 
tion of  either  party,  or  upon  its  own  motion,  a  final  ]iid 
ment  granting  the  said  divorce  and  dissolving  the  bonds  of 
mat  imony  bLeen  the  said  plaintiff  and  the  said  defend- 
Tnt,  and  restoring  them  to  the  status  of  single  unmarried 
persons. 

^^^^®-^  L.  M.,  Judge. 
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§  1195a.    Notice  of  presentation  of  findings. 

Form  No.  398a. 
[Title.] 

To  the  Above-named  Plaintiff  [or,  Defendant],  and  to , 

Esq.,  His  Attorney. 

You  will  please  take  notice,  that  the  court  has  directed 
the  plaintiff  [or,  defendant]  to  prepare  findings  in  the 
above-entitled  action,  and  that  in  accordance  with  said 
direction  the  said  plaintiff  [or,  defendant]  has  prepared 
findings  therein,  and  herewith  serves  upon  you  a  copy  of 
said  proposed  findings. 

And  you  are  further  notified  that  said  proposed  findings 
will  be  presented  to  the  said  court  to  be  signed  five  days 
after  this  service  of  a  copy  of  the  same  upon  you. 

[Date.] 

,  Attorney  for . 

Receipt  of  a  copy  of  the  above  notice,  and  of  plaintiff's 
[or,   defendant's]   proposed  findings,  is  hereby  admitted 

this day  of ,  191 — . 

,  Attorney  for . 
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§  1197.  Impaneling  jury. 

§  1199.  Objections  to  the  panel. 

§  1200.  Challenge  to  jurors. 

§  1202.  Challenge,  how  tried. 

§  1210.  Witnesses  in  general. 

§  122G.  Party  not  bound  by  statements. 

§  1227.  Eecalling  witnesses. 

§  1231.  Argument  of  counsel. 

§  1233.  Beading  law  to  jury. 

§  1234.  Instructions  to  jury. 

§  1236.  Instructions,  how  given. 

§  1237.  Form  and  sufiiciency  of  instructions. 

§  1237a.  Instructions  in  writing. 

§  1238.  Misleading  and  erroneous  instructions. 

§  1241.  Instructions,  how  construed. 

§  1242.  The  same — Modification  and  amendment  of. 

§  1245.  The  same — Errors,  when  cured. 

§  1246.  Conduct  of  the  jury. 

§  1249.  View  of  property  or  premises  by  jury. 

§  1251.  Amendment  of  verdict. 

§  1252.  Chance  verdict. 

§  1256.  Directing  verdict. 

§  1262.  Joint  verdict. 

§  1264.  Trial  by  jury — Verdict,  when  set  aside. 

§  1268.  Special  verdict. 

§  1268a.  In  Nevada. 

§  1268b.  Construction  of  special  verdict. 

§  1273.  Interjiretation  of  verdict. 

§  1197.  Impaneling  jury. — The  Oklalioma  statute  pro- 
viding for  the  impaneling  of  special  juries  applies  only 
after  the  regular  panel  has  been  discharged.^  A  party  can- 
not be  excluded  from  the  panel  merely  because  of  his  race.- 
The  duty  of  the  clerk  to  prepare  jury  lists  and  place  the 

1  White    V.    Oliver,    32    Okl.    479,  -  Mcintosh    v.    State,    8    Okl.    Cr. 

122  Pac.  156.  469,  128  Pac.  735. 
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names  in  the  boxes  is  purely  ministerial,  and  the  clerk 
should  not,  assuming  the  disqualification  of  a  venireman, 
omit  his  name.^  By  the  amendment  in  1917  of  the  sec- 
tions of  the  California  code  defining  the  qualifications  of 
grand  and  trial  jurors,  women  are  made  eligible  for  service.^^ 

§  1199.  Objections  to  the  panel. — A  challenge  to  a  petit 
jury  panel  can  only  be  founded  upon  a  material  departure 
from  the  law  or  intentional  misconduct  by  the  sheriff.*  A 
challenge  to  the  panel  will  be  sustained  where  the  ballots 
drawn  from  the  jury-boxes  are  not  folded  so  as  to  conceal 
the  names.^ 

By  the  statutes  of  1915  of  Nevada  and  California,  jurors 
may  be  summoned  by  registered  mail,  and  the  registration 
receipt  of  the  juror  is  prima  facie  evidence  of  service.^ 

§  1200.  Challenge  to  jurors. — Although  a  juror  states 
that  he  has  expressed  an  opinion  concerning  the  case,  he 
may  still  be  allowed  to  sit  if  he  signifies  a  willingness  to 
lay  aside  his  opinion  and  try  the  case  according  to  the 
evidence.'^  A  defendant  who  is  entitled  to  separate  per- 
emptory challenges  because  of  hostility  to  the  other  de- 
fendant waives  his  right  by  not  demanding  it  in  time  to 
exercise  such  challenge  alternately  with  the  plaintiff.®  A 
ground  of  disqualification  is  waived  by  failure  to  object 
until  after  the  verdict  is  rendered.^  In  New  Mexico,  each 
party  may  challenge  peremptorily  five  jurors  and  no  more, 

3  Meldrum   v.   State,   23   Wyo.    12,       sec.    4;    Cal.    Code    Civ.    Proc.   225; 

146  Pac.  596.  Stats.   1915,  p.  3045. 

3a  Code    Civ.    Proc,    sees.    190    et  „  „  t    j        ct  n  i      ^ 

'  '   Hoover  v.  Jordan,  27  Colo.  App. 

seq.;  as  amended,  Stats.  1917,  c.  692.       ^^-      g_  p       „_„ 

4  Wadsworth   v.    State,   9   Okl.    Cr.  ' 

84    130  Pac.  808.  *  Chenoweth  v.  Great  Northern  Ry. 

5  Grant  v.  State,   11   Okl.   Cr.   396,  Co.,  50  Mont.  481,  148  Pac.  330. 
146  Pac.  919.  »  Hortou  v.  State,  10  Okl.  Cr.  294, 

6  Nev.  Laws  1915,  p.  167,  c.  143,  136  Pac.  177. 
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whether  the  plaintiffs   or  defendants   shall  be  single   or 
joined.^' 

§  1202.  Challenge,  how  tried. — The  question  of  a  juror's 
qualification  is  addressed  to  the  judicial  discretion  of  the 
trial  court.^°  It  is  proper  to  ask  a  prospective  juror 
whether  he  will  follow  a  certain  instruction,  if  given." 
The  issue  raised  upon  the  challenge  of  a  juror  for  cause 
for  having  formed  and  expressed  an  opinion  is  one  of 
mixed  law  and  fact,^^  and  the  burden  is  upon  the  party 
challenging.^* 

§  1210.  Witnesses  in  general. — A  Washington  statute 
imposes  a  penalty  upon  an  employer  who  discharges  or 
discriminates  against  an  employee  who  testifies  or  is  about 
to  testify  under  the  labor  law.^*  In  Oregon,  witnesses 
within  one  hundred  miles  are  compelled  to  attend,  upon  a 
showing  by  affidavit  that  the  witness  is  important,  and 
upon  the  tender  of  double  fees  and  service  of  the  order  of 
the  judge  indorsed  upon  the  subpoena,  attendance  from 
any  point  in  the  state  may  be  compelled.^' 

§  1226.  Party  not  bound  by  statements. — In  California, 
a  party  is  not  bound  by  the  statements  of  an  adverse  party 
called  by  him  as  a  witness,  nor  of  an  officer  of  a  corporation 
party  to  the  record,  nor  of  a  person  for  whose  benefit  the 
action  is  brought  or  defended,  and  such  party  may  be  ex- 
amined as  if  under  cross-examination.^^* 

9a  N.    M.    Laws    1917,   e.    93,    sec.  is  People   v.    Conte,    17    Cal.   App. 

32.  771,  122  Pac.  450,  457. 

10  Scragg  V.  Sallee,  24  Cal.  App.  ^^  3  ^^^j^  -^^^  ^  ^^^  ^^^  ^^^^ 
133,    140    Pac.    706;    State    v.    Molz,  ^9-^3    g            ^^^     6571-16. 

91  Kan.  901,  139  Pac.  376. 

11  Kramm  v.  Stockton  El.  K.  Co.,  ^^  ^-  0-  ^-  818,  Amendment  1915, 
22   Cal.  App.  737,  136  Pac.  523.  P-  ^^• 

12  Gentry  v.  State,  11  Okl.  Cr.  ].'a  Tofle  Civ.  Proc,  sec.  2055, 
App.  355,   146  Pac.  719.  added  in  1917. 
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§  1227.  Recalling  witnesses. — An  offer  of  evidence  is 
properly  refused  after  both  parties  have  rested  and  after 
the  adjournment,  in  the  absence  of  a  showing  that  the 
offered  evidence  was  newly  discovered  or  that  its  introduc- 
tion was  inadvertently  overlooked. ^^  Where  a  case  is  re- 
opened for  one  party,  the  other  party  must  be  allowed  to 
furnish  further  evidence  in  rebuttal." 

§  1231.  Argument  of  counsel. — The  opening  argument 
should  be  a  complete  presentation  of  the  counsel's  theory 
of  the  case,  and  if  the  opposing  counsel  elects  not  to  reply, 
no  further  argument  should  be  allowed  except  in  the  dis- 
cretion of  the  court.^^  Statements  of  counsel  charging  the 
defendant  with  a  crime  which  statements  are  not  supported 
by  the  evidence,  prevent  the  defendant  from  receiving  a 
fair  trial,"  and  a  statement  by  plaintiff's  counsel  in  clos- 
ing his  argument  charging  the  defendants  with  being  per- 
sistent violators  of  the  prohibition  law  and  having  been  in 
jail  for  such  offense  is  ground  for  reversal.^"  The  effect 
of  statements  of  counsel  prejudicial  to  the  defendant  which 
are  not  supported  by  the  evidence  cannot  be  cured  by  an 
instruction  given  by  the  court.^^  The  court  may  limit  the 
time  of  argument.^^  The  court,  in  its  discretion,  may  deny 
the  right  of  counsel  to  read  abstracts  from  the  testimony 
of  a  witness  when  arguing  the  case  to  the  jury,  or  may 
deny  the  request  to  have  the  stenographer  read  extracts 
from  his  shorthand  notes,^^  and,  likewise,  may  refuse  to 

16  Eitter  v.  Seattle,  82  Wash.  325,  21  Eogers  v.  Kangley  Timber  Co., 
144  Pac.  61.  74  Wash.   48,   132   Pac.   731;    Powers 

17  Riverside  Portland  Cement  Co.  v.  Boise  City,  22  Idaho,  286,  125 
V.   Masson,   69    Or.    502,    Ann.     Cas.  Fae.  194. 

1916A,  127,  139  Pac.  723.  ^2  Diamond  v.   Perry,   46   Okl.    16, 

18  Atchison,  T.  &  S.  F.  Ry.  Co.  v.       ^^g  p^^    gg 
Lambert,  32  Okl.  665,  123  Pac.  428. 

10  Rogers  v.  Kangley  Timber  Co.,  ^^  Smith   v.    Northern    Pacific    Ry. 

74  Wash.  48,  132  Pac.  731.  Co.,  79  Wash.  448,  5  N.  C.  C.  A.  947, 

20  Bean   v.   Kinseder    (Kan.),    135  1^0  ^^c.  685. 
Pac.  1180. 
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permit  plaintilT  to  read  allegations  of  tlie  complaint  as  to 
wrongful  acts  of  a  third  party,  which  acts  are  not  in  issue.^* 

§  1233.  Reading  law  to  jury. — The  court  may  properly 
refuse  to  permit  counsel  to  read  statutes  or  judicial  deci- 
sions as  part  of  an  argument  to  the  jury.-^ 

§  1234.  Instructions  to  jury. — The  court,  in  giving  its 
instructions,  must  state  the  law  upon  any  reasonable  theory 
of  the  case  supported  by  the  evidence.^^  Where  each  of 
the  parties  on  trial  proceed  on  a  different  theory  of  the 
case,  the  court  must,  upon  request,  give  instructions  appli- 
cable to  both,^^  but  both  theories  may  be  covered  in  one 
instruction,^^  and  a  litigant  is  entitled  to  proper  instruc- 
tions upon  any  legitimate  legal  inference  which  may  be 
drawn  from  the  evidence.^''  It  is  not  necessary  that  each 
separate  instruction  shall  embody  every  element  essential 
to  sustain  or  defeat  an  action.^"  No  instruction  need  be 
given  upon  a  matter  admitted  in  the  pleadings.^^ 

§  1236.  Instructions,  how  given. — Where  the  evidence  is 
sharply  conflicting,  the  instructions  must  be  accurate  in 
the  material  parts,^^  but  instructions  covering  twenty  pages 
where  the  issues  are  few  and  simple  are  objectionable,  since 

24  Graham  v.  Coos  Bay  K.  etc.  Co.,  v.  McDonald,  64  Or.  203,  127  Pac. 
71  Or.  393,  139  Pac.  337.  784,  128  Pac.  818. 

25  Eyan  v.  Lambert,  49  Wash.  649,  28  Toone  v.  J.  O.  O'Neill  Const. 
96  Pac.  232.  Cc,  40  Utah,  265,  121  Pae.  10. 

26  Raymond  v.  Hill,  168  Cal.  473,  ^9  Thomas  v.  Visalia  El.  Ry.  Co., 
143    Pac.    743;    Tognazzini    v.     Free-  j^g  ^^^    g^g    ^^^  p^^_  9^2. 

man,  18  Cal.  App.  468,  123  Pac.  540;  ^,     ,  ^  ^ 

~  T.    ii      3   T>        i      o       CO  ^"  Chickasaw  Compress  Co.  v.  Bow 

Cerrano  v.  Portland  Ry.  etc.  Co.,  62  _  ' 

Or.  421,  126  Pac.  37.  (O^^)'  ^^'  ^^'^'  ^'''- 

27  Zelavin  v.  Tonopah  etc.  Dev.  ^^  Hardy  v.  Schirmer,  163  Cal. 
Co.    (Nev.),    149    Pac.    188;     Denver       272,  124  Pac.  993. 

City  Tramway   Co.   v.  Gustafson,   21  32  Chickasha     Cotton     Oil     Co.     v. 

Colo.  App.  478,  121  Pac.  1015;  West       Brown,  39  Okl.  245,  134  Pac.  850. 
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instructions  should  be  plain,  simple,  concise,  unambiguous 
and  consistent.^^  The  better  practice  is  to  lay  down  defini- 
tions in  the  general  form  used  in  the  majority  of  cases, 
but  the  particular  form  is  not  controlling  or  vital.^^  The 
practice  of  capitalizing  a  portion  of  the  instructions  should 
not  be  indulged  in.^^  That  the  instructions  repeat  the  same 
rule  of  law  in  different  language  is  not  error  unless  the 
repetitions  are  of  such  a  nature  as  to  make  one  phase  of 
the  law  unduly  prominent  to  the  injury  of  one  of  the 
parties.*® 

§  1237.  Form  and  sufficiency  of  instructions. — Where 
the  juiy  is  instructed  to  find  according  to  the  evidence,  it 
is  not  necessary  to  instruct  them  that  the  statement  of 
counsel  is  not  evidence,^'^  but  an  instruction  not  to  consider 
the  remarks  and  rulings  of  the  court  during  the  trial  is 
erroneous.**  An  instruction  that  the  jury  may  bring  their 
good  judgment,  common  sense,  observation  and  experiences 
in  life  to  their  assistance  is  not  error.*^  It  is  not  error  to 
summarize  the  allegations  of  the  pleadings  in  the  instruc- 
tions,^°  or  to  include  therein  those  portions  of  the  pleadings 
which  raise  issues  in  the  case.^^  Failure  to  tell  the  jury 
the  reason  for  a  rule  of  law  is  not  error.^**  Where  the 
court  charges  the  jury  that  they  may  award  such  damages 
as  they  think  will  compensate  the  plaintiff  and  do  what 
is  right  between  the  parties,  it  should  be  accompanied  by 

33  Hanson  v.  Kent  etc.  Paint  Co.,  38  Colorado  Springs  Rapid  Transit 
36  Okl.  583,  129  Pac.  7.                             R.  Co.  v.  Albrecht,  22  Colo.  App.  201, 

34  Colorado  Springs  etc.  Ry.  Co.  v.        123  Pac.  957. 

Allen,  55  Colo.  391,  135  Pac.  790.  39  ^^.^^  ^_  g^  ^ouis  &  S.  F.  Ry. 

35  Week  V.  Reno  Traction  Co.,  38       ^      95  ^^^  ^^g  p^^_  ^^g 

Ner.  285,  149  Pac.  65.  „  ^,  .  ^    ^    „    ^    „      ^ 

oc    »i     ,      o    o    ^  T.     -^    yt       .  ^°  Chicago,  R.   I.  &  P.   Ry.   Co.  v. 

36  Alaska  S.  S.  Co.  V.  Pacific  Coast  ^  ,  ,„  ', ,  .„^  ,.„-,,  -.r,^ 
r^  r.  ^o  -vxT  u  o^"  -.00  T>  0-7^  Bentley,  43  Okl.  469,  143  Pac.  179. 
G.  Co.,  78  Wash.  247,  138  Pac.  875;  •"  ' 

Liutz   V.   Denver   City  Tramwav   Co.,  ^^  S^ith   v.    Columtus   Buggy    Co., 

54  Colo.  371,  131  Pac.  258.        "  40  Utah,  580,  123  Pac.  580. 

37  Dow  V.  Oroville,  22  Gal.  App.  -Ha  Cloherty  v.  Griffiths,  82  Wash. 
215,  134  Pac.  197.  634,  144  Pac.  912. 
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an  instruction  limiting  the  recovery  for  pennanent  inju- 
ries to  those  proven  by  a  preponderance  of  the  evidence.''^ 

§  1237a.  Instructions  in  writing.— Where  the  court  is 
not  required  by  statute  to  give  its  instructions  in  writing, 
and  to  number  and  sign  them,  it  may  charge  the  jury 
orally,^^  and  even  where  required  by  law  to  be  in  writing, 
instructions  may  be  given  orally  by  agreement  of  the  at- 
torneys.^'* Where  an  exception  is  not  given  by  law  to  the 
instructions,  the  trial  court  should  submit  copies  of  the 
proposed  instructions  to  opposing  counsel,  that  they  may 
intelligently  interpose  their  objections.^^  A  statute  requir- 
ing the  instructions  to  be  written  does  not  deprive  the  court 
of  the  right  to  admonish  the  jury  orally  as  to  rumored  mis- 
conduct on  their  part.*® 

§  1238.  Misleading  and  erroneous  instructions.— An  in- 
struction to  the  effect  that  circumstantial  evidence  is  to  be 
regarded  only  when  it  is  strong  and  satisfactory  is  not 
proper.*^  A  misleading  instruction  should  be  refused  even 
though  it  embodies  a  correct  rule  of  law.'*^  An  instruction 
that  a  driver  may  in  exceptional  cases  be  justified  in  vio- 
lating the  rules  of  the  road  does  not  conflict  with  another 
instruction  announcing  the  customaiy  rules.*® 

§  1241.  Instructions,  how  construed. — Slight  inaccura- 
cies not  calculated  to  mislead  will  not  vitiate  an  instruc- 

4^  Kugenstein    v.    Ottenheimer,    70  El.  Co.,  75  Wash.  430,  134  Pac.  1097; 

Or.  600,  140  Pac.  747;  preponderance  Wheeler  v.     Hotel     Stevens     Co.,     71 

of     evidence     defined,     Caughren     v.  Wash,    142,    Ann.    Cas.   1914C,    576, 

Kahan,  86  Wash.  356,  150  Pac.  445.  127  Pac.  840. 

43  Bucher  v.  Showalter,  44  Okl.  47  McKay  v.  Seattle  Electric  Co. 
690,   145  Pac.   1143.  76  Wash.  257,  136  Pac.  134. 

44  Smith  V.  Bowers,  82  Wash.  80,  48  Zelavin  v.  Tonopah  etc.  Dev. 
143  Pac.  316.  Co.  (Nev.),  149  Pac.  188. 

45  James  v.  Hood.  19  N.  M.  234,  40  Slaughter  v.  Goldberg,  Bowen 
142  Pae.  162.  &   Co.,   26   Cal.   App.   318,   147    Pac. 

46  Maryland  Casualty  Co.  v.  Seattle  90. 
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tion  where  the  court  can  clearly  see  from  the  whole  charge 
what  idea  was  intended  to  be  conveyed,  and  that  it  must 
have  been  understood  as  intended.^** 

§  1242.  The  same  —  Modification  and  amendment  of. — 
An  instruction  that  plaintiff  would  be  guilty  of  contribu- 
tory negligence  proximately  causing  the  accident  if  he 
failed  to  look  for  a  car  at  a  crossing  is  properly  modified 
by  leaving  it  to  the  jury  to  determine  whether  such  negli- 
gence was  the  proximate  cause.^^  It  is  the  better  practice 
to  rewrite  an  instruction  when  modifying  it  than  to  strike 
out  a  portion  with  a  pen.^^  The  modification  of  an  in- 
struction to  charge  that  it  was  the  duty  of  a  pedestrian 
and  a  driver  each  to  exercise  reasonable  care  is  proper.^^ 
In  an  action  for  injury  to  plaintiff's  minor  child  while  play- 
ing on  defendant's  uninclosed  and  unlocked  turntable,  de- 
fendant's requested  instructions  that  it  was  not  liable 
unless  it  knew  the  lock  was  broken  and  failed  to  fix  it  was 
properly  qualified  by  adding  the  words,  "or  by  the  exer- 
cise of  ordinary  care  could  have  known. "  ^* 

§  1245.  The  same  —  Errors,  when  cured. — Where  in- 
structions charge  that  the  plaintiif  cannot  recover  if  his 
own  negligence  contributed  to  the  injury,  the  failure  of  an 
instruction  on  last  clear  chance  to  expressly  declare  that 
there  could  be  no  recovery  if  the  action  was  caused  by  the 
concurrent  negligence  of  the  party  is  cured. ^^  An  error  in 
an  instruction  that  a  certificate  of  an  architect  is  conclusive 
if  correctly  made  is  not  cured  by  an  instruction  that  such 

50  Alaska  S.  S.  Co.  v.  Pacific  Coast  53  Delovage  v.  Old  Oregon  C'ream- 
G.  Co.,  78  Wash.  247,  188  Pae.  875;  ery  Co.,  76  Or.  430,  147  Pac.  392, 
Gosky  V.   Seattle   Taxicab   &  T.  Co.,       149  Pac.   317. 

79  Wash.   425,  140   Pac.   342,  54  Weik   v.    Southern   Pac.   Co.,   21 

51  Bidwell  V.  Los  Angeles  etc.  Ry.       Cal.  App,  711,  132   Pac.   775. 

Co.,   169  Cal.  780,  148  Pac.   197.  55  Townsend     v.     Butterfield,     168 

52  Week  V.  Reno  Tr.  Co.,  38  Nev.       ^^j_  ^g,    ^43  p^^    ^gg. 
285,  149  Pac.  65. 
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certificate  would  be  conclusive  in  the  absence  of  fraud/'^ 
The  failure  to  distinguish  between  contributory  negligence 
and  assumed  risk  is  harmless  error  where  the  court  defines 
contributory  negligence  in  other  instructions."  An  imper- 
fect statement  of  the  issues  pleaded  is  cured  if  the  trial 
judge  fully  and  clearly  charges  on  all  the  issues.^^  An  in- 
struction given  after  the  Sunday  recess  erroneously  elimi- 
nating the  issues  is  reversible  error,  notwithstanding  the 
fact  that  the  correct  instruction  was  given  before  the  re- 
cess.^^  Where  an  instruction  states  the  law  correctly,  as 
far  as  it  goes,  the  defect  therein  raised  that  it  is  insuffi- 
cient and  ambiguous  or  uncertain  may  be  cured  by  other 
instructions,^"  but  one  instruction  which  is  clearly  preju- 
dicial is  not  cured  by  another  correct  instruction  on  the 
same  subject.^^  An  error  in  an  instruction  submitting  a 
cause  of  mere  negligence  in  an  action,  where  the  complaint 
states  the  case,  for  willful  and  deliberate  wrongful  act  is 
not  corrected  by  an  instruction  upon  the  issue  of  willful 
injury.^^ 

§  1246.  Conduct  of  the  jury. — It  is  the  duty  of  counsel 
to  keep  away  from  the  jurors  when  out  of  the  courtroom 
during  a  trial  and  not  to  converse  with  them  beyond  the 
usual  salutations.^^ 

56  CoDnell  y.  Higgins,  170  Cal.  ^87,  136  Pac.  376;  Briglio  v.  Holt 
541,  150  Pae.  769.  etc.,  85  Wash.  155,  147  Pac.  877. 

59  McDonald     v.      McDougall,     86 
Wash.  339,  150  Pac.  625. 


57  Miller    v.     Foundation    Co.,    93 


Kan.   38,   143   Pac.   493:    Williamson  ««  t-,            r.u     m 

„„',„„  60  Denver  City  Tramway  Co.  v.  Car- 

V.  Prairie  Oil  &  G.  Co.,  94  Kan.  238,  „„^    o,  ^  ,      .         rr,A    ioo  r,     ^.o^ 

146  Pac.  316.  61  ^^p^^^  ^^^^^^  ^  ^    ^^_  ^_   ^^^^ 

58  Henryetta     Coal     etc.     Co.     v.  dolph,    23    Colo,    App.    69,    127    Pac. 

O'Hara      (Okl.),      150      Pac.      1114;  245. 

Stanchfield  Warehouse  Co.  v.  Central  62  Tognazzini  v.  Freeman,   18  Cal. 

E.   of   Oregon,   67   Or.   396,   136   Pac.  App.  468,  123  Pac.   540. 

34;    Gigoux    v.    Yamhill    County,    73  C3  Sandstrom   v.    Oregon-Wash.    R. 

Or.    212,   144   Pac.   437;    Ericksun    v.  &  Nav.  Co.,  69  Or.  194,  45  L.  E.  A. 

Washington-Oregon   Corp.,    76    Wash.  (N.  S.)  889,  136  Pae.  878. 
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§  1249.  View  of  property  or  premises  by  jury. — A  jury 
cannot  compute  damages  for  mesne  profits  upon  informa- 
tion acquired  upon  a  view  of  the  premises.^*  If  a  party 
fails  to  call  the  court's  attention  to  the  misconduct  of  the 
jurors  in  talking  about  the  case  while  viewing  the  scene 
of  the  accident,  he  cannot  urge  such  misconduct  after  the 
verdict.^^ 

§  1251.  Amendment  of  verdict. — As  a  general  rule,  the 
court  may  direct  the  jury  to  return  to  the  jury-room,  even 
after  their  having  separated,  for  further  deliberation  and 
to  correct  a  verdict  which  is  defective  or  does  not  conform 
to  the  real  finding  of  the  jury,^°  and  where  the  verdict  is 
erroneous  under  the  pleadings,  it  is  the  court's  duty  to  re- 
tire the  jury  to  correct  the  verdict  instead  of  granting  a  new 
trial.^^  So,  also,  where  a  verdict  is  brought  in  for  the  plain- 
tiff for  five  hundred  dollars  and  for  the  defendant  for  three 
hundred  and  twenty-five  dollars,  the  court  may  properly 
direct  the  jury  to  correct  the  verdict  to  one  in  the  amount 
of  one  hundred  and  seventy-five  dollars  for  the  plaintiff.^* 
And  the  court  itself  may  in  effect  amend  the  verdict  where 
an  item  of  damage  allowed  by  the  jury  was  neither  proved 
nor  found,  by  deducting  such  item  from  the  amount  of  the 
verdict,®^  and  where  no  permanent  injury  has  been  proved, 
the  amount  awarded  therefor  may  be  deducted  from  the 
verdict.'^"  Where  the  jur}^  has  omitted  the  ten  per  cent 
attorney  fee  provided  in  the  note  sued  upon,  the  trial  court 
may  add  such  amount,'^^  and  where  the  jury  has  found  upon 

64  Crane  v.  Oregon  R.  &  Nav.  Co.,  68  McNutt  v.  Pabat,  25  Cal.  App. 
66  Or.  317,  133  Pac.  810.                              177,  143  Pac.  77. 

65  Cloherty   v.   Griffiths,   82    Wash.  ,,  ^^^^^^  ^^  ^^^^^^   ^.^^  ^^^_  ^^_ 

634,   144   Pae.   912.  Co.,  88  Kan.  767,  43  L.  R.  A.  (N.  S.) 

66  Coughlin    V.    Weeks,    75    Wash.       ^^^i    129  Pac    1151 
568,    135     Pac.     649;    Di     Palraa    v.  ' 

Weinman,    16   N.    M.    302,    121    Pac.  ''^  WilHams  v.  Withington,  88  Kan. 

33^  809,  129  Pac.  1148. 

67  Frederick  etc.  v.  Bard,  74  Or.  "i  Continental  Gin  Co.  v.  Sullivan 
457,  145  Pac.  669.                                           (Okl.),    150   Pac.    209. 
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matters  whicli  are  for  the  determination  of  the  court,  the 
court  may  direct  the  verdict  to  be  corrected  by  omitting 
such  partsJ^  The  court  may  direct  the  jury  to  correct  its 
sealed  verdict  as  to  costs.'^^ 

§  1252.  Chance  verdict. — A  quotient  verdict  is  one 
arrived  at  by  taking  a  quotient  of  the  amount  voted  for 
by  each  juror,  and  is  not  sanctioned  by  law  if  it  is  agreed 
to  in  advance  as  the  method  by  which  a  verdict  may  be 
reached;  but  where  the  foreman  of  the  jury  found  the 
quotient  of  the  amount  voted  for  by  each  juror  and  such 
quotient  was  adopted  by  the  jury  after  several  su])sequent 
ballots  were  had,  without  reference  to  the  quotient,  the 
verdict  is  proper."^^  "Where  the  sum  named  in  the  verdict 
was  obtained  by  the  quotient  method  by  way  of  a  straw  vote, 
without  any  agreement  to  abide  by  the  result,  and  other 
sums  were  thereafter  voted  on,  and  finally  an  agreement 
was  reached  to  allow  the  amount  named  to  stand,  there  was 
no  error.''^ 

§  1256.  Directing  verdict. — On  motion  to  direct  a  ver- 
dict the  question  is  whether,  admitting  the  truth  of  all 
the  evidence  in  favor  of  the  party  against  whom  the  action 
is  brought,  together  with  the  reasonable  inferences  drawn 
therefrom,  there  is  enough  evidence  to  sustain  a  verdict."^^ 
A  directed  verdict  is  proper  only  upon  the  whole  evidence, 
and  the  court  will  be  compelled  to  set  a  contrary  verdict 

72  Circle  v.  Potter,  83  Kan.  363,  Northern  Pac.  Ry.  Co.,  77  Wash.  25, 
111  Pac.  479,  137  Pac.  446;   Hamilton  v.  Atchison, 

73  Jantzen  v.  Emanuel  German  T.  &  S.  F.  Ry.  Co.,  95  Kan.  353,  148 
Baptist  Church,  27  Okl.  473,  Ann.  Pac.  648;  Sims  v.  Williamsburg  Tp., 
Cas.   1912C,  659,   112   Pac.   1127.  92  Kan.  636,  141  Pac.  581. 

74  St.  Louis  &  S.  F.  Ey.  Co.  v.  75  Eambo  v.  Empire  District  Elcc- 
Brown,  45  Okl.  143,  144  Pac.  1075;  trie  Co.,  90  Kan.  390,  133  Pac.  553. 
Great  Northern  Ry.  Co.  v.  Benjamin,  76  Chestnutt  etc.  Grocer  Co.  v.  Con- 
51  Mont.  167,  149  Pac.  968;  Mont.  sumers'  Fruit  Co.,  44  Okl.  318,  144 
Rev.    Codes,    6794,   subd.    2;    Ley    v.  Pac.  591. 
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aside  as  not  supported  by  the  evidence."  A  motion  to 
direct  a  verdict  merely  raises  the  question  of  the  legal  suffi- 
ciency of  the  evidenceJ^  A  motion  by  each  party  that  the 
verdict  be  directed  is  not  a  waiver  of  the  right  to  a  jury 
trial  on  the  part  of  either/^  The  propriety  of  a  finding 
is  determined  by  the  question  whether  all  reasonable  men 
would  reach  the  same  conclusions  from  the  evidence,  and 
whether  it  requires  a  verdict.®** 

§  1262.  Joint  verdict. — The  exemption  of  one  defendant 
from  liability  by  a  verdict  in  favor  of  another  is  limited  to 
the  cases  in  which  the  doctrine  of  agency  applies.®^  That 
the  jury  in  an  action  against  an  employer  and  his  agent 
arbitrarily  renders  a  verdict  in  favor  of  the  agent  from 
whose  negligence  the  actionable  wrong  resulted  does  not 
require  that  the  verdict  against  the  employer  be  set  aside 
if  it  is  otherwise  supported.®^  Where  several  issues  are 
submitted,  the  general  verdict  must  stand  if  the  evidence 
upon  one  issue  alone  is  sufficient  to  sustain  it.^^  A  general 
verdict  for  one  entire  sum  covering  two  or  more  causes  of 
action  will  be  set  aside  where  it  is  erroneous  as  to  one  or 
more  of  them  and  they  cannot  be  separated.®''  There 
should  be  a  separate  finding  upon  each  cause  of  action,®^ 
unless  the  evidence  is  undisputed  as  to  the  extent  of  lia- 
bility under  each  count  and  the  verdict  covers  all  of  them.®* 

7T  In  re  Baldwin's  Estate,  162  Cal.  82  De  Sandro  v.  Missoula  L,  &  W. 

471,  123  Pac.  267.  Co.,  48  Mont.  226,  136  Pae.  711. 

78  Kroeger  v.  Twin  Buttes  R.  Co.,  83  In  re  Hellier's  Estate,  169  Cal. 
14  Ariz.  269,  Ann.  Cas.  1914A,  1289,  77,  145  Pac.  1008;  but  see  Denver 
127  Pac.  735.  Horse   Importing   Co.   v.   Scbafer,   58 

79  Hogan  V.  Milburn,  44  Okl.  641,  Colo.  376,  147  Pac.  367. 

146  Pac.  5;   overruling  IMidland  Val-  84  Yamamoto  v.  Puget  Sound  Lum- 

ley  R.  Co.  v.  Lynn,  38  Okl.  695,  135  ber  Co.,  84  Wash.  411,  146  Pac.  861. 

Pac.  370.  ^^  St.    Louis   &   S.    F.    Ey.    Co.    v. 

80  Peterson  v.  Bullion  etc.  Min,  Farmers'  Union  Gin  Co.,  34  Okl.  270, 
Co.,  41  Utah,  364,  126  Pac.  310.  125  Pac.  894. 

81  Rogers  v.  Coffcyville,  95  Kan.  86  Midland  Valley  R.  Co.  v. 
17],  147  Pac.  81G.  Hardesty,  38  Okl.  559,  134  Pac.  400. 
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§  1264.  Trial  by  jury  —  Verdict,  when  set  aside.— The 
court  may  set  aside  the  verdict  of  the  jury  on  its  own 
motion."  The  court  may  direct  a  judgment  where  the  case 
presents  merely  questions  of  law,  or  may  set  the  verdict 
aside  and  render  judgment.*® 

§  1268.  Special  verdict.— Questions  requiring  the  jurors 
to  distinguish  between  elements  of  injury,  technical  and 
metaphysical,  are  improper.*^  Only  single  ultimate  facts 
are  to  be  submitted  as  special  interrogatories.^"  The  ques- 
tions may  be  propounded  in  such  a  way  as  to  be  answered 
yes  or  no,  providing  it  does  not  prevent  the  jury  from  giv- 
ing full  expression  to  its  opinion.^^  Special  interrogatories 
should  be  presented  to  the  court  early  enough  to  allow  it 
to  revise  them  and  the  opposing  party  to  examine  them.^^ 
Failure  of  the  jury  to  answer  special  questions  upon  im- 
portant matters  concerning  which  evidence  was  interposed 
is  ground  for  reversal.^^  The  failure  of  the  jury  to  find 
as  to  the  liability  of  the  employee  made  a  party  defendant 
with  his  employer  in  an  action  by  another  employee  for 
personal  injuries  is  not  equivalent  to  a  finding  that  the 
employee  was  not  negligent,  and  does  not  invalidate  the 
verdict  against  the  employer.^* 

Where  the  jury  returns  a  general  verdict  for  the  plaintiff 
and  refuses  to  answer  a  special  interrogatory,  and  the  court 
offers  to  send  the  jury  back,  the  defendant  waives  his  right 
to  insist  upon  an  answer  if  his  counsel  replies  to  the  court 

87  Idaho  Sess.  Laws  1911,  p.  378,  oi  Law  v.  Northern  Assur.  Co.,  165 
sec.  4444.                                                           Cal.  394,   132   Pac.  590. 

...  92  Lehmon   v.   E.   J.   Hines   &   Co., 

88  Wyo.    Sess.    Laws,     Amendment       ^^  ^^^  ^^  ^_  ^   ^ 

1915,  p.  198.  127  Pac.  612. 

89  Barker  v.  Kansas  City  M.  &  O.  93  Corley  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  88  Kan.  767,  43  L.  R.  A.  Ry.  Co.,  90  Kan.  70,  Ann.  Cas.  1915B, 
(N.   S.)    1121,   129   Pac.   1151.  764,  133  Pac.  555. 

90  Foltz  V.  Buck,  89  Kan.  381,  131  94  Melzner  y.  Raven  Copper  Co.,  47 
Pac.  587.  Mont.  351,  132  Pac.  552. 
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that  the  record  shows  that  the  jury  declines  to  find  upon  the 
special  issue  and  it  is  thereupon  discharged.^** 

§  1268a.  In  Nevada. — In  an  action  for  the  recoveiy  of 
money  only,  or  specific  real  property,  the  jury,  in  their 
discretion,  may  render  a  general  or  special  verdict.  In  all 
other  cases  the  court  may,  in  its  discretion,  direct  the  jury 
to  find  a  special  verdict  in  writing  upon  all  or  any  of  the 
issues,  and  in  all  cases  may,  in  its  discretion,  instruct  them, 
if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing,  and  may  direct 
a  written  finding  thereon.  The  special  verdict  or  finding 
must  be  filed  with  the  clerk  and  entered  upon  the  minutes. 
Where  a  special  finding  of  facts  is  inconsistent  with  the 
general  verdict,  the  former  controls  the  latter,  and  the  court 
must  give  judgment  accordingly.^^ 

§  1268b.  Construction  of  special  verdict. — A  judgment 
will  be  reversed  where  important  finding.,  are  inconsistent 
with  each  other  and  with  the  general  verdict.^^  Where 
the  special  findings  are  not  inconsistent  with  themselves 
but  are  irreconcilable  with  the  general  verdict,  the  judg- 
ment will  be  reversed.^'^  All  the  presumptions  are  in  favor 
of  the  general  verdict,  and  it  must  control  if  the  special 
verdict  is  not  absolutely  irreconcilable  therewith,  but  spe- 
cial interrogatories  cannot  be  aided  by  intendment.^*  Spe- 
cial findings  will  override  the  general  verdict  only  when 
both  cannot  stand  together.^^  An  answer  in  the  words, 
' '  We  don 't  know, ' '  has  the  effect  of  a  finding  of  the  failure 

94a  Van  Damme  v.  McGilvray  Stone  98  Koskela  v.    Albion   Lumber   Co., 

Co.,  22  Cal.  App.  191,  133  Pac.  995.  25  Cal.  App.  12,  8  N.  C.  C.  A.  672, 

93  Kev.   Laws   1915,  p.   110,   c.   92,  142   Pac.   851. 

sec.  280.  99  Smith   t.   Atchison,   T.   &   S.   P. 

96  Cole  V.  Atchison,  T.  &  S.  P.  Ry.  Ry.  Co.,  19  N,  M.  247,  142  Pac.  150; 
Co.,   92    Kan.   132,   139   Pac.    1177.  Parker  v.  C.  A.  Smith  etc.  Mfg.  Co., 

97  McEwen  v.  New  York  Life  Ins.  70  Or.  41,  138  Pae.  1061. 
Co.,  23  Cal.  App.  694,  139  Pac.  242. 
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of  proof,  and  is  a  finding  against  the  party  on  whom  the 
burden  rests.'°° 

8  1273.  Interpretation  of  verdict.— Special  findings 
should  be  construed,  if  possible,  so  as  to  l^armonize  them 
with  each  other  and  with  the  general  verdict.  The  ^lan- 
guage of  a  special  finding  is  to  be  liberally  construed. 

100  Maxtin    V.    Columbus,   93    Kan.  loi  Petersen    v.    California    Cotton 

79,  143  Pac.  421;   Hinze  v.  lola,  92  Mills  Co.,  20  Cal.  App.  /51,  130  Pao. 

Kan.  779,  Ann.  Cas.  1916B,  281,  142  169. 

Pac.  947     Pullman  Co.  v.  Finley,  20  ^02  rnmeron  v.  Sfk    G.bbs  Lu^ 

Wyo.  456,  125  Pac  380.  ber  Co.,  68  Wash.  539,  123  Pac.  lOOL 
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CHAPTER  XLVIII. 
TRIAL  BY  REFEREE. 

§  1288.  Reference  in  general. 

§  1298.  Objections  to  referees. 

§  1300.  Power  of  referee. 

§  1303.  Conduct  of  the  trial. 

§  1304.  Findings  of  referee. 

§  1306.  Conek;siveness  of  findings. 

§  1308.  Setting  aside  report  of  referee. 

§  1309.  Grounds  of  objection. 

§  1312,  Power  of  court. 

§  1313.  Judgment  on  report. 

§  1288.  Reference  in  general. — In  a  case  where  it  is 
necessary  to  examine  a  complicated  set  of  books  of  account 
a  reference  is  proper/  but  where  only  three  items  are  in 
controversy,  no  reference  is  necessary.^  A  claim  for  ser- 
vices and  forty-seven  items  of  expense  is  but  one  account.^ 
Each  party  may  keep  his  side  of  a  mutual  account.^  With- 
out express  statutory  authority,  a  referee  cannot  be  ap- 
pointed to  examine  land  and  to  report  as  to  its  character,® 
but  if  the  parties  stipulate  therefor,  a  referee  may  be  ap- 
pointed to  settle  the  issues  of  almost  any  case.*  Usually 
the  question  whether  a  referee  shall  be  appointed  is  within 
the  discretion  of  the  court.'^     In  an  action  for  damages  for 

1  Hoffman  v.  Farmers'  Co-op.  Co.,  87  Kan.  65,  Ann.  Cas.  1913D, 
Shipping  Assn.,  78  Kan.  561,  97  Pac.       813,  123  Pac.  863. 

440;     Culbertson     v.     lola     Portland  5  Field     v.     Hood     River     Orchard 

Cement  Co.,  87  Kan.  529,  Ann.   Cas.  Land  Co.,  75  Or.  223,  146  Pac.  98. 

1914A,  610,   125  Pac.   81;   Ritchie  v.  6  Leon  v.  Citizens'  etc.  Loan  Assn., 

Topeka,  91  Kan.   615,   138   Pac.   618.  14  Ariz.  294,  Ann.  Cas.  1914D,  1151, 

o  TTT  ^1  •       TV1-   T     1    /-.  TT  127  Pac.  721;  Kelly  v.  West   (Okl.), 

2  Watkms   Medical  Co.   v.   Hamm,       ,  .„  -p       ano  v        /> 

89  Kan.  138,  130  Pac.  650.  ^^;  Zi^\       '      .  ,  rr   • 

7  Poultry  Producers   Union  v.  WiU- 

3  Leon  V.  Citizens'  etc.  Loan  Assn.,  j^ms,  58  Wash.  64,  137  Am.  St.  Rep. 
14  Ariz.  294,  Ann.  Cas.  1914D,  1151,  io41,  107  Pac.  1040;  Johnson  v. 
127  Pac.  721.  jones,    39    Okl.    323,    48    L.    R.    A. 

4  Lapham  v.  Kansas  etc.  Pipe  Line  (N.  S.)  547,  135  Pac.  12. 
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breach  of  a  contract  to  manage  tlie  plaintiff's  business  and 
for  the  alleged  conversion  of  goods,  the  mere  filing  of  a 
counterclaim  demanding  an  accounting  does  not  require  a 
referenceJ* 

§  1298.  Objections  to  referees. — A  referee  is  not  dis- 
qualified because  he  is  employed  as  an  attorney  in  another 
case  involving  substantially  the  same  questions  of  law  and 
fact.*  Failure  of  the  referee  to  take  the  oath  prescribed 
by  law  will  be  deemed  to  have  been  waived  when  the  par- 
ties proceed  to  trial  and  submit  the  matters  involved  with- 
out objection.^  Any  person,  a  resident  of  the  state,  who 
is  agreed  upon  by  the  parties  or  who  is  selected  by  the 
court,  may  be  appointed  as  a  referee  in  Idaho,  but  in  no 
instance  shall  more  than  three  referees  be  appointed.^"  In 
an  action  in  eminent  domain  by  a  city  or  county,  the  referee 
may  be  selected  from  the  residents  of  another  town  or 
county.^^ 

§  1300.  Power  of  referees. — After  making  his  report,  a 
referee  has  no  further  authority,  and  cannot  make  a  sub- 
sequent order  suspending  proceedings  pending  a  motion  for 
a  new  trial.^* 

§  1303.  Conduct  of  the  trial. — ^A  trial  before  a  referee 
is  conducted  as  a  trial  before  the  court.^^  Notice  of  the 
time  and  place  of  taking  testimony  by  a  referee  is  not 
necessary  where  the  defendant  has  actual  notice  that  the 
testimony  is  to  be  taken,  and  may,  with  a  little  diligence, 

7a  Harris  v.  Thompson  (Colo.),  156  n  Cal.  Code  Civ.  Proc,  sec.  640,  as 

Pac.  149.  amended  1913. 

8  Holt  T.  Holt,  23  Okl.  639,  102  12  Cline  v.  Langan,  31  Nev.  239, 
Pac.  187.  101  Pac.  553 ;  Baca  v.  Unknown  Heirs 

9  Kelly  V.  West  (Okl.),  149  Pac.  of  Jacinto  Palaez,  20  N.  M.  1,  146 
902.  Pac.  945. 

10  Idaho  Sess.  Laws  1911,  p.  43,  13  Eberle  v.  Dronnan,  40  Okl.  .=59, 
sec.  4416.                                                           51  L.  R.  A.  (N.  S.)  68,  136  Pac.  1G2. 
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ascertain  the  time  and  place.^*  A  referee  may  allov/ 
amendments  to  pleadings,  subject  however,  to  review  for 
an  abuse  of  discretion.^^ 

§  1304.  Findings  of  referee. — The  court  may  review, 
modify  or  set  aside  a  referee's  report.^^  Such  amendments 
should  be  merely  changes  to  accord  with  the  legal  effect 
of  the  evidence.^^  The  report  of  a  referee  has  the  same 
effect  as  a  special  verdict,  and  silence  as  to  a  particular 
issue  raises  the  presumption  that  the  issue  was  not 
proved. ^^  A  referee  may  be  required  to  receive  a  report 
of  the  evidence  offered  by  either  party.^'  The  trial  court 
may  correct  a  referee's  findings  of  fact  only  in  case  the 
authority  is  offered  by  stipulation  or  the  case  is  reviewed 
without  consent.^'*  In  Oregon,  a  referee  in  an  equitable 
proceeding  has  no  authority  to  make  findings  of  fact  or 
conclusions  of  law.^®* 

§  1306.  Conclusiveness  of  findings. — Conclusions  of  law 
by  a  referee  are  not  binding  upon  the  court,  which  may  with- 
out formally  setting  aside  the  report  of  the  referee  adopt  the 
findings  of  fact  and  determine  the  law  theref rom.^^  A  find- 
ing as  to  the  value  of  articles  based  on  the  amount  brought 
at  a  sheriff's  sale  is  conclusive.^^ 

§  1308.  Setting  aside  report  of  referee. — The  court 
should  set  aside  the  report  of  a  referee  when  the  findings 

14  Doudell  V.  Shoo,  20  Cal.  App.  19  Walsh  Lumber  Co.  v.  Chaney, 
424,  129  Pae.  478.  67  Wash.  5S3,  122  Pae.  10. 

15  Walsh  Lumber  Co.  v.  Chaney,  20  Tribal  Dev.  Co.  v.  Koff,  36  Okl. 
67  Wash.  5S3,  122  Pae.  10.  74^  125  Pae.  1124. 

16  Humble  V.  German  Allianee  Ins.  gOa  Ex  parte  Level,  81  Or.  298,  159 
Co.,  85  Kan.   140,   Ann.  Cas.   1912D,  p^^   ggg 


21  Osage    City    Cemetery    Assn.    v. 
Hanslip,  82  Kan.  20,  107  Pae.  7.85. 


630,  116  Pae.  472. 

17  Brown  v.  Missouri,  K.  &  T.  Ry. 
Co.,  83  Kan.  574,  112  Pae.  147. 

18  Brooks  V.   Garner,   20   Okl.   236,  ^2  Columbus  State  Bank  v.  Erb,  50 
94  Pae.  694,  97  Pae.  995.                            Mont.  442,  147  Pae.  617. 
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are  contrary  to  the  law.^  If  a  particular  finding  of  fact 
is  not  predicated  on  the  issues  joined,  it  should  be  set 
aside.^* 

§  1309.  Grounds  of  objection. — The  evidence  before  a 
referee  cannot  be  reviewed  by  the  trial  court  unless  his 
findings  are  challenged  by  a  motion  for  new  trial.^^  There 
is  no  such  challenge  when  motion  is  made  merely  to  modify 
or  amend  the  judgment."*^  If  the  report  is  filed  after  the 
time  prescribed  by  the  court,  an  objection  on  that  ground 
is  waived  by  failure  to  mention  it  in  the  motion  to  set  the 
report  aside.^'^  The  court  may  extend  the  time  for  filing 
exceptions  to  a  referee's  report.^^ 

§  1312.  Power  of  court. — In  the  absence  of  findings 
upon  a  material  issue,  the  court  may  modify  the  report  or 
re-refer  the  case  to  the  referee,^^  as  where  a  referee  re- 
ported that  the  books  of  the  plaintiff  were  so  unsatisfactory 
that  he  excluded  them.^"  The  court  is  not  bound  by  the  con- 
clusions of  the  referee.^^  Where  the  findings  are  set  aside, 
the  court  may  make  its  own  findings.^^ 

§  1313.  Judgment  on  report. — The  aflBrmance  of  a 
referee's  report  amounts  to  an  allowance  of  amendments 
to  the  findings  to  make  them  conform  to  the  evidence  taken 

23  Humble  v,  German  Alliance  Ins.  28  Pederson  v.  Parke,  68  Wash.  482, 
Co.,  85  Kan.   140,  Ann.  Cas.   1912D,       123  Pac.  777. 

630,  116  Pae.  472.  29  Grout    v.    First    Nat.    Bank,    48 

24  Lee  V.  Haizlip,  22  Okl.  393,  99  (^-oio.  557,  21  Ann.  Cas.  418,  111  Pac. 
Pac.  806,  1135.  556. 

25  Geary  Milling  etc.  Co.  v.  Lane,  3^  j^^^.^  ^_   ^^          55   ^^^^^ 
45  Okl.  21,  144  Pac.  1029.  ^3^  p^^    ^ggg 

26  Nortlirup  Nat.  Bank  v.  Webster  „  ,  „  „ 

■D  fl   •        n       ni    TT        ^o^    1Q0  T>  ^^  Holmes  V.  Holt,  93  Kan.  7,  142 

Eefinmg  Co.,  91  Kan.  434,  138  Pac.  '  ' 

_^.       ^        '  Pac.  369. 

oat . 

27  Bentley  v.  Eamsey,  31  Okl.  765,  ^2  In  re  Standard  Cafeteria  Co.,  68 
123  Pac.  1064;  Herring  etc.  v.  West,       Or.  550,  137  Pac.  774. 

25  Okl.  788,  108  Pac.  372. 
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by  the  referee,  who  received  all  the  evidence  offered.^^ 
"Where  the  referee  found  as  to  the  amount  due  but  did  not 
find  as  to  whether  that  amount  was  due  at  the  time  of  the 
beginning  of  the  suit,  the  act  of  the  court  in  rendering  judg- 
ment for  the  amount  found  is  in  effect  an  adjudication  of 
the  question.^^ 

33  Walsh  Lumber  Co.  v.  Chanej,  67  34  Goodin  v.  Pitt,  36  Nev.  156,  134 

Wash.  583,  122  Pac.  10.  Pac.  459. 
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CHAPTER  XLIX. 
EXCEPTIONS. 

§  1345.  In  general. 

§  1347.  Exceptions  to  admission  of  evidence. 

§  1348.  Documentary   evidence. 

§  1349.  Irrelevant  testimony. 

§  1350.  Insufficiency  of  evidence. 

§  1352.  Special  exception  necessary. 

§  1353.  When  objection  lies. 

§  1359.  Objection  to  instructions. 

§  1360.  Exceptions  to  instructions  must  be  specific. 

§  1345.  In  general. — The  office  of  an  exception  is  to  re- 
serve a  question  arising  in  the  record  for  future  considera- 
tion, either  of  the  trial  court  or  of  the  court  of  review.^ 

§  1347.  Exceptions  to  admission  of  evidence. — ^Waiver 
of  an  objection  that  evidence  is  not  within  the  issues  may 
be  inferred  from  conversation  between  the  attorneys  fol- 
lowing a  statement  of  the  purpose  of  the  offer.^  Error  in 
allowing  the  plaintiff  to  call  the  defendant  as  a  witness  and 
to  examine  him  as  to  his  wealth  in  a  personal  injury  action 
is  not  waived  by  defendant's  own  examination  in  his  own 
behalf  by  way  of  explanation  as  to  the  character  of  his 
interests.^  Where  the  defendant  does  not  object  to  the  ad- 
mission of  evidence  of  work  having  been  done  upon  a  side- 
walk after  the  accident  occurred,  the  error  in  its  original 
admission  is  waived.^ 

A  motion  to  strike  out  the  testimony  of  a  witness  should 
be  denied  if  part  of  the  testimony  is  admissible.^    The  mo- 

1  Bush  V.  Baker,  46  Mont.  535,  129  3  Story  v.  Green,  164  Cal.  76S,  Ann. 
Pac.  550.                                                         Cas.  1914B,  961,  130  Pac.  870. 

4  Town  of  Meeker  v.  Fairfield,  25 

2  Howard    v.    Washington    Water       ^^^^    j^^^_  jg^^  ^33  p^^    ^.^ 

Power  Co.,  75  Wash.  255,  52  L.  K.  A.  5  In   re   Huston's   Estate,   163   Cal. 

(N.  S.)  578,  134  Pae.  927.  166,   124  Pac.  852;    Telluride  Power 
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tion  should  be  directed  to  tlie  incompetent  portion  of  the 
testimony.®  It  is  proper  to  refuse  to  strike  out  the  testi- 
mony of  an  expert  where  the  testimony  given  might  prop- 
erly have  been  given  by  a  nonexpert.'^ 

§  1348.  Documentary  evidence. — Where  an  entire  tran- 
script of  the  evidence  in  another  proceeding  was  intro- 
duced in  evidence  on  defendant's  motion,  the  defendant 
cannot  object  that  he  was  not  permitted  to  inspect  the  same 
before  plaintiff  erased  certain  private  notes  thereon.^  An 
objection  that  a  certified  copy  of  a  chattel  mortgage  is  im- 
material, incompetent  and  irrelevant  is  too  general  to  raise 
the  point  that  the  seal  of  the  county  clerk  is  not  affixed  to 
the  certificate.®  "WHiere  a  witness  in  possession  of  a  written 
contract  testifies  as  to  its  loss,  and  no  objection  to  evidence 
as  to  its  contents  is  made,  an  objection  that  it  is  incom- 
petent is  not  sufficient.^® 

§  1349.  Irrelevant  testimony. — Where  evidence  objected 
to  is  admissible  for  any  purpose,  the  objector's  remedy  is  to 
ask  that  an  instruction  be  given  limiting  its  effect."  A  gen- 
eral objection  to  evidence  which  is  admissible  for  a  partic- 
ular purpose  only  is  properly  overruled  without  limiting 
the  evidence  to  the  particular  purpose,  if  no  such  instruc- 
tion is  requested.^^ 

Co.  V.  Bruneau,  41  Utah,  4,  Ann.  Cas.  7  Rugenstein    v.    Ottenheimer,    70 

1915A,    1251,    125    Pae.    399;    West-  Or.  600,  140  Pac.  747. 

lake   V.    Keating   Gold   Min.    Co.,    48  ^  Delger   v.   Jacobs,    19    Cal.   App. 

Mont.  120,  136  Pac.  38;  Lowe  v.  Yolo  ^^'^'  "^^^  ^^°-  -^^• 

County   Consol.   Water   Co.,   157   Cal.  '  ^ejnoMs  v.  Morton,  22  Wyo.  174, 

■^  136  Pac.  795. 

10  Phillips  V.  Bishop,  92  Kan.  313, 
140  Pac.  834. 

6  Vaughn   v.  Bixby,   24  Cal.   App.  n  Chicago  Lumber  Co.  v.  Cox,  94 

641,  142  Pac.  100;  Sterne  v.  Mariposa        Kan.  563,  147  Pac.  67. 
Com.   &   Min.    Co.,    153    Cal.   516,   97  12  Grimes    v.    Greonblatt,    47    Colo. 

Pac.  66.  495,  19  Ann.  Cas.  608,  107  Pac.  1111. 


503,  108  Pac.  297;  Radcliffe  v.  Chaves, 
15  N.  M.  258,  110  Pac.  699. 
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s  1350.  Insufficiency  of  evidence.-Where  a  demurrer  to 
plaintiff's  evidence  is  overrnled,  even  thongli  it  should  have 
leen  sustained,  if  defendant  offers  testimony  which  sup- 
plies he  omisJion  of  the  plaintiffs  evidence,  the  error  is 
corrected.-  That  evidence  brought  out  by  a  single  ques- 
hon  does  not  prove  what  was  intended  by  the  furnishing 
party  is  not  ground  for  striking  it,  since  further  examina- 
tion may  supply  the  evidence  desired." 

81352     Special  exception  necessary.-An  objection  to 
the  admission  of  evidence  which  does  not  assign  any  reason 
is  ordinarily  insufficient;"  hut  a  general  objection  may  suf- 
fice in  the  absence  of  inquiry  by  the  court  or  counsel  as  to 
the    pecific  grounds  of  objection."*    The  assignment  of  an 
Itunt  executed  by  an  assistant  treasurer  of^^^;^:^ 
is  admissible  as  against  a  general  objection  that  it  does  no 
tend  to  establish  any  of  tlie  allegations  of  the  complaint. 
Arobjection  to  a  hypothetical  question  that  the  hypothesis 
stated' is  not  supported  by  the  evidence  -  too  generaMo 
call  the  attention  of  the  court  to^an  alleged  defect  m  im- 
Di-operly  assuming  a  certain  fact." 

A  general  objection  to  evidence  offered  to  ^^^^"^  f  j;*" 
ness  does  not  reach  the  point  that  it  is  an  attempt  to  im- 
peach the  witness  on  a  collateral  matter."  Where  expert 
testimony  is  objected  to  on  the  ground  that  no  fomidation 
hasten  laid  and  that  it  is  immaterial,  irrelevant  and  in- 
competTnt,\ut  no  objection  is  made  to  the  competency  of 

.3  S..    Loui,   ^   S.    F.    By.    CO.   V.       f-- ;f ^^f,--^  '•  ^"^-  "  °"- 
^oftis.  25  OB.  496    106  Pac.  824.  !«;//«  f-  «^;  ,.,,,,„,.  ^,,  Ba.k 

156  Cal.  273,  104  Pao.  312.  ^        ''  ^         Hamilton,  71 

"  IC...  «°r"cr°2.  ol    Ip  :       wl  It  1^3  Pae.  1060. 
^^rJrpL    So     Mal:^.  tS.  «  Kn„tso„  ,  _Moe  B„.,  7.  Wash. 

140  Pac.  63 ;  lloag  ,.  Washington  etc  "  I"  ro  Do  1. 

Corp.,  75  Or.  588,  144  Pac.  574,  147       Cal.  607,  133  Pac. 
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the  witness,  his  qualifications  to  testify  as  an  expert  are 
conceded. ^^  A  motion  to  strike  out  is  properly  overruled 
if  the  grounds  are  not  stated  and  no  objection  has  spe- 
cifically been  made  to  the  admission  of  the  testimony.^** 
The  motion  must  be  directed  with  precision  to  the  testimony 
which  the  moving  party  desires  to  eliminate.^^ 

§  1353.  When  objection  lies. — An  objection  to  the  ad- 
mission of  evidence  must  be  made  before  the  witness 
answers.^^  When  a  witness  answers  a  question  before  the 
attorney  can  object,  the  proper  practice  is  to  move  to  strike 
out  the  answer.^^  It  is  not  error  to  refuse  to  strike  out 
a  voluntary  statement  of  a  witness  if  the  only  objection 
thereto  is  that  it  was  not  in  answer  to  a  question.^^  It  is 
not  error  to  refuse  to  strike  out  the  testimony  of  a  wit- 
ness on  cross-examination  where  the  matters  complained 
of  are  brought  out  by  the  complaining  party's  attorney 
or  are  matters  to  which  he  failed  to  object  when  they  were 
presented.^^  Y/here  objection  is  made  to  the  first  two  of  a 
series  of  questions  as  calling  for  hearsay  testimony,  and 
a  motion  made  to  strike  such  testimony  out  after  it  is  re- 
ceived, the  objections  are  made  in  time,  and  are  sufficient.-® 
Where  the  pleadings  make  the  defendant's  wealth  an  issue, 
plaintiff's  testimony  given  without  objection  that  the  de- 
fendant had  property  valued  at  a  certain  sum  is  properly 
allowed  to  stand  as  against  a  motion  to  strike  out.^^    Where 

19  Rcardon  v.  Eicbmond  Land  Co.,  (N.  S.)  612,  129  Pac.  757,  131  Pac. 
21  Cal.  App.  357,  131  Pac.  894.  1022. 

20  Ewing  V.  Wichita  R.  &  L.  Co.,  24  Davis  v.  Parsons,  165  Cal.  70, 
91  Kan.  388,  137  Pac.  940;  St.  Louis  130  Pac.   1055. 

&  S.  F.  Ry.  Co.  V.  Murray  (Okl.),  150  25  Behrenfeld  v.  Breedlove,  27  Cal. 

^^^-  ^^^-  App.  419,  150  Pac.  71. 

21  Lucy  V.  Davis,  163  Cal.  611,  126 

p^^_  ^9^;  26  Pmto  V.  Seely,  22  Cal.  App.  318, 

22  Stockton  Iron  Works  v.  Walters, 

18  Cal.  App.  373,  123  Pac.  240.  ^^  Hageman     v.     Vanderdoes,     15 

23  Sorenson  v.  Smith,  65  Or.  78,  ^^z-  '"^12,  Ann.  Cas.  1915D,  1197, 
Ann,   Cas.   1915A,   1127,  51  L.  R.  A.       L.  R.  A.  1915A,  491,  138  Pac.  1053. 
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evidence  is  admitted  subject  to  a  motion  to  strike  it  out  if 
the  court  should  later  be  of  the  opinion  that  other  evidence 
did  not  warrant  its  admission,  the  objection  is  waived  if 
no  subsequent  motion  to  strike  is  niade.-^ 

§1359.  Objection  to  instructions.— Mter  the  instruc- 
tions have  been  read  to  the  jury,  argument  made,  and  the 
cause  submitted,  objections  to  the  charge  are  too  late. 
An  objection  to  instructions  because  given  orally  must  be 
taken  at  the  time,  notwithstanding  the  provision  that  ex- 
ceptions may  be  taken  at  any  time  before  a  motion  for  a 
new  trial.^*^  An  exception  to  an  oral  instruction  is  suffi- 
ciently made  when  taken  orally  and  written  down  by  the 
court  reporter.^^ 

§1360.  Exceptions  to  instructions  must  be  specific- 
Objections  to  an  instruction  must  be  specific,  and  where  a 
general  objection  is  followed  by  a  specific  one,  the  specific 
one  prevails.^^  An  exception  to  a  certain  paragraph  by 
number  is  sufficient  when  it  contains  only  one  proposition 
of  law.=^=*  An  omnibus  exception  to  several  instructions  is 
properly  overruled  if  some  of  them  are  sound.^^ 

28  Tarpey  v.  Veith,  22  Cal.  App.  33  Gilliam  v.  Newland,  37  Okl.  36, 
989  134Pac.  367;  Missouri,  O.  &  G.  130  Pac.  133;  Smith  v.  Columbus 
iy'co.   V.   Collins    (Okl.),   150   Pac.       Buggy   Co.,  40   Utah,   580,   123   Pac. 

142.  5S0- 

29  St.  Louis  &  S.  F,  Ey.  Co.  v.  34  Hahn  v.  Mackay,  63  Or.  100,  126 
Fling,  36  Okl.  25,  127  Pac.  473.  Pac.  12,  991;  Eisminger  v.  Beman,  32 

30  Taylor  v.  Kidd,  72  Wash.  18,  Qkl.  818,  124  Pac.  289;  Johnson  v. 
129  Pac.  406.  Johnson,  43  Okl.  582,   143  Pac.  670; 

31  Hurst  V.  Hill,  32  Okl.  532,  122  Weck  v.  Eeno  Traction  Co.,  38  Nev. 
Pac.  513.  285,  149  Pac.  65. 

32  Meek  v.  Smith,  59  Colo.  461,  149 
Pac.  627. 
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§  1363.  Pinal  judgment. 

§  1364.  Judgment  must  follow  allegations  and  proofs. 

§  1365.  Joint  and  several  judgment. 

§  1366.  Entering  judgment. 

i  1367.  Judgment  nunc  pro  tunc. 

§  1369.  Judgment-roll. 

§  1371.  Docketing  judgment, 

§  1372.  Entry  by  clerk. 

§  1377.  Lien  of  judgment. 

§  1378.  Priorities  of  judgment. 

§  1383.  Property  subject  to  lien. 

§  1384.  Judgment — Release  of. 

§  1385.  Satisfaction  of  judgment  by  lien  under  ezecution. 

§  1386.  Satisfaction  by  part  payment. 

§  1387.  Eevival  of  judgment. 

§  1389.  Form  443.     Final  decree  of  divorce. 

§  1390.  Form  444.     Interlocutory  decree  of  divorce. 

§  1361.  Judgment  defined. — A  judgment  is  the  de- 
termination of  the  court  upon  the  issues  which  finally  ascer- 
tains and  fixes  the  rights  of  the  parties  in  a  particular  suit 
in  relation  to  the  subject  matter  of  the  litigation,  and  puts 
an  end  to  the  suit  by  specifically  granting  or  denying  the 
remedy  sought.^ 

§  1362.  Jurisdiction  of  court. — ^In  view  of  the  constitu- 
tional provision  that  the  superior  court  shall  always  be 
open  except  upon  nonjudicial  days,  a  judgment  rendered  in 
chambers  in  a  nonjury  case  is  as  binding  as  one  rendered 
when  the  judge  sat  in  the  courtroom,  if  he  has  general 

1  McGuire  v.  Bryant  Lumber  etc.  McKnijrht  v.  Ballif,  45  Colo.  13S,  100 
Co.,    53    Wash.    425,    102    Pac.    237  j       Pac.  433. 
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jurisdiction  over  the  subject  matter.^  A  judgment  rendered 
in  a  county  other  than  that  in  which  a  trial  was  had  is  void, 
although  the  record  purports  to  show  that  it  was  rendered 
in  the  county  of  the  trial,^  but  the  judge  may  sign  a  decree 
in  his  own  county  upon  findings  made  in  the  trial  of  the 
case  in  another  county.*  A  judgment  rendered  without 
jurisdiction  of  the  subject  matter  is  void  notwithstanding 
the  consent  of  the  parties.** 

A  judgment  rendered  in  an  action  commenced  after 
the  person  named  as  defendant  has  died  is  void,^  but  where 
the  defendants  are  joint  or  joint  and  several  debtors,  the 
death  of  one  before  judgment  does  not  make  the  judgment 
void,  but  at  most  irregular  or  erroneous.^' 

§  1363.  Final  judgment. — A  ruling  granting  a  motion 
for  a  nonsuit  as  shown  by  the  minutes  of  the  court  is  not 
a  judgment,  and  the  court  has  jurisdiction  to  thereafter 
render  a  formal  judgment.*  Where  there  is  no  statute 
requiring  a  judgment  to  be  in  any  particular  form,  it  is 
sufficient  if  it  states  what  the  prevailing  party  shall  receive 
and  what  the  losing  party  is  required  to  do."^  The  findings 
of  the  court  do  not  constitute  a  judgment,  and  a  statement 
that  the  judgment  was  rendered  cannot  supply  the  place 
of  the  judgment  itself ;  likewise  a  copy  of  the  record  reciting 
that  the  case  came  on  for  trial,  the  court  was  advised  in 
the  premises  and  did  find  for  the  plaintiff,  and  that  judg- 

2  Meisenheimer  v.  Meisenheimer,  55  765,  109  Pac.  681 ;  Morris  v.  Winder- 
Wash.  32,  133  Am.  St.  Eep.  1005,  104  lin,  92  Kan.  935,  142  Pac.  944;  In  re 
Pac.  159;  Wash.  Const.,  art.  IV,  sec.  Young's  Estate,  59  Or.  348,  Ann.  Cas. 
6.  1913B,  1310,  116  Pac.  95,  1060. 

3  Scott  T.  Watkins,  25  Colo.  App.  ,^  ^^.^^^^  ^_  ^^^^^^^^  ^^  ^^  ^^.^ 
340,  138  Pac.  432.  ^Qg  p^^_  ^^^^    ^^g  p^^   ^g^^ 

4  State  V.  Superior  Court,  86  Wash. 

492,  150  Pac.  1168.  6  In   re   Purcell's   Estate,    164   Cal. 

4a  State  V.  Dunlap,  28  Idaho,  784,  SOO,  12S  Pac.  932. 

156  Pac.  1141.  "  Robinson   v.    Salt   Lake   City,   37 

6  Harris  v.   Defenbaugh,   82   Kan.  Utah,  520,  109  Pac.  817. 
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ment  in  the  sum  of  one  hundred  and  twenty-five  dollars  and 
costs  was  rendered  in  favor  of  plaintiff  and  against  the  de- 
fendant and  execution  issued  thereon,  does  not  show  the 
rendition  of  the  judgment.^  A  finding  is  an  adjudication 
only  as  it  is  given  effect  in  the  judgment.®  In  entering  a 
final  judgment  the  trial  court  may  disregard  conditions 
interposed  in  the  prior  interlocutory  decree. ^^  An  order 
for  the  dismissal  of  a  disbarment  proceeding  conditioned 
upon  the  happening  of  a  certain  contingency  is  not  a  final 
judgment." 

§  1364.    Judgment  must  follow  allegations  and  proofs. — 

A  judgment  must  be  founded  upon  sufficient  pleadings  or 
it  is  void,^^  and  a  judgment  rendered  for  the  defendant 
decreeing  title  to  be  in  him  after  sustaining  of  a  demurrer 
on  the  ground  of  misjoinder  of  causes  is  coram  non  judice, 
and  void.^^ 

§  1365.  Joint  and  several  judgment. — ^Tn  an  action 
against  joint  debtors,  where  a  common  defense  was  main- 
tained, the  judgment  should  be  rendered  against  all  or 
none,^*  but  under  most  of  the  statutes  judgment  may  be 
given  for  or  against  one  or  more  of  several  plaintiffs  or 
for  or  against  one  or  more  of  several  defendants,^^  and  a 

8  McKnight  v.  Ballif,  45  Colo.  138,  364;  Alywin  v.  Morley,  41  Mont.  191, 
100  Pac.  433.  108  Pac.   778. 

9  Lynn  v.  McCue,  94  Kan.  761,  147  13  New  v.  Smith,  86  Kan.  1,  119 
Pac.  808.  Pac.  380. 

10  Bateman  v.  Gitts,  17  N.  M.  619,  14  Templeton  v.  Morrison,  66  Or. 
Ann.  Gas.  1915B,  1192,  133  Pac.  969.  493,  131  Pac.  319,  135  Pac.  95. 

11  State  V.  Superior  Court,  73  15  Williams  v.  Pacific  Surety  Co., 
Wash.  507,   131   Pac.   1136.  66    Or.   151,   127   Pac.    145,   131   Pac. 

12  Ben  Kress  Nursery  Co.  v.  Ore-  1021,  132  Pac.  959,  133  Pac.  1186; 
gon  Nursery  Co.,  45  Mont.  494,  124  Allen  v.  Globe  Grain  etc.  Co.,  150  Cal. 
Pac.  475;  In  re  Evans,  2  Utah,  366,  286,  104  Pac.  305;  State  v.  District 
83  Am.  St.  Eep.  794,  53  L.  R.  A.  952,  Court,  37  Mont.  298,  96  Pac.  337; 
62  Pac.  913;  Maclay  Co.  v.  Meads,  14  Logan  v.  Billings  &  N.  R.  Co.,  40 
Cal.  App.  363,  112  Pac.  195,  113  Pac.  Mont,  467,  107  Pac.  415. 
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default  judg-ment  against  one  who  is  jointly  and  severally- 
liable  upon  a  contract  is  not  a  bar  to  a  recovery  against 
others. ^°  Some  of  the  statutes  provide  that  if  such  a  case 
is  made  by  the  evidence  that  it  will  not  support  a  joint  lia- 
bility but  will  support  a  liability  against  some  of  the  de- 
fendants, judgment  may  be  rendered  against  the  latter.^^ 
A  judgment  against  one  of  two  joint  defendants  upon  a  joint 
contract  may  be  valid  as  to  one  and  void  as  to  the  other 
who  was  not  served  with  summons. -^^ 

In  actions  upon  joint  torts,  judgment  may  be  had  against 
as  many  defendants  as  are  proved  to  be  guilty  of  the  tort, 
although  some  of  the  defendants  are  exonerated,^^  but 
where  the  action  is  against  an  employer  and  his  employee 
solely  upon  the  principle  of  respondeat  superior,  a  judg- 
ment upon  a  verdict  in  favor  of  the  employee  and  against 
the  employer  is  unauthorized.^"  In  an  action  against  sev- 
eral carriers  for  the  loss  of  baggage,  the  recovery  may  be 
had  against  one  of  the  defendants. ^^  In  some  instances  a 
carrier  may  be  negligent  in  the  handling  of  freight  while 
the  agent  is  not,  and  in  such  a  case  a  verdict  for  the  agent 
is  not  a  bar  to  a  judgment  against  the  company.^^  A  non- 
suit as  to  one  defendant  withdraws  the  cause  of  action  as 
against  him.^  A  directed  verdict  for  a  contractor  sued 
with  a  city  does  not  preclude  a  judgment  against  the  city.^* 
Where  the  negligence  alleged  against  an  employer  is  based 

16  Noble  V.  Beeman  etc.  Co.,  65  Austin,  43  Okl.  698,  144  Pac.  1069; 
Or.  93,  46  L.  E.  A.  (N.  S.)  162,  131  Cole  v.  Eoebling  Const.  Co.,  156  Cal. 
Pac.  1006.  443,    105    Pac.    255;    Cal.    Code    Civ. 

17  Hageman     v.     Vanderdoes,      15  Proc.  578. 

Ariz.    312,    Ann.    Cas.    1915D,    1197,  21  Denver    Omnibus    &    C.    Co.    v. 

L.  R.  A.  1915A,  491,  138  Pac.  1053;  Gast,  54  Colo.  17,  129  Pac.  233. 

Ariz.  Civ.  Code  1901,  see.  1429.  22  Fisher  v.  Los  Angeles  Pac.  Co., 

18  Cellulose    Package    Mfg.    Co.    v.  21  Cal.  App.  677,  132  Pac.  767. 
Calhoun,   166  Cal.  513,   137  Pae.  238.  23  Forsoll  v.  Pittsburgh  etc.  Co.,  38 

19  Willson  V.  Colorado  &  S.  Ry.  Co.,  Mont.  403,  100  Pac.  218. 

57  Colo.  303,  142  Pac.  174.  24  Jones    v.    City    of    Seattle,    51 

20  Chicago,   R.    I.   &   P.   R.   Co.   v.       Wash.  245,  98  Pac.  743. 

14 
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upon  the  failure  of  his  master  mechanic  to  properly  inspect 
machinery,  a  verdict  which  exonerates  the  master  mechanic 
will  not  support  a  judgment  against  the  employer,^^  and 
in  an  action  for  injuries  to  a  servant,  where  the  company 
is  joined  with  the  general  manager  because  of  his  negli- 
gence to  provide  adequate  rules  for  the  operation  of  trains, 
a  verdict  in  favor  of  the  manager  is  equivalent  to  a  verdict 
in  favor  of  the  company.^^ 

Where  goods  are  to  be  delivered  in  common  to  defend- 
ants but  each  is  to  pay  the  plaintiff  one-half,  payments  to 
be  made  out  of  the  salary  of  each  as  it  accrues,  the  obliga- 
tions are  separate,  and  a  joint  judgment  is  improper.^^  A 
judgment  for  the  plaintiff  upon  a  joint  note  should  run 
against  all  of  the  defendants  shown  to  be  liable  alike  as 
between  themselves  and  the  plaintiff.^^  In  an  action  for  a 
single  wrong  the  damages  cannot  be  apportioned  among 
the  several  defendants.^^  Where  a  stranger  proceeds  in  a 
trial,  and  is  the  real  party  in  interest,  judgment  may  be 
rendered  against  him.^** 

§  1366.  Entering  judgment. — The  entry  of  a  judgment 
consists  in  its  recording  in  the  judgment-book  kept  by 
the  clerk  of  the  court.^^  The  mere  making  of  a  minute 
order  sustaining  a  demurrer  and  directing  a  dismissal  is 
not  an  entry  of  judgment.^^  The  entry  is  a  ministerial 
act  of  the  clerk  and  the  pronouncing  of  the  judgment  by  the 
court  is  a  judicial  act;^^  it  is  one  of  the  subsequent  pro- 

25  Morris  V.  Northwestern  Imp.  Co.,  ^^  Schroeder  v.  Hotel  Com.  Co.,  84 
53  Wash.  451,  102  Pac.  402.                        Wash.  685,  147  Pac.  417. 

^  r.        -.  T^,    -o      c^  31  Wilson  V.  Durkee.  20  Cal.  App. 

26  S.pes  V.  Puget  Sound  El.  Ry.,  54  ^^^  ^^^   ^^^     ^^^^  ^   ^^^ 

Wash.  47,  102  Pac.  1057.  ^^^' ^^^    ^^^^  ^^^'p^^_  2^^_ 

27  Argo  Mfg.  Co.  V.  Parker,  52  32  p^^^^^  ^,  Corscadden,  49  Mont. 
Wash.  100,  100  Pac.  188.  ggj^  ^^44  p^^^  157_ 

28  Wagenaar  v.  Beeman  etc.  Co.,  33  Central  Trust  Co.  v.  Holmes 
65  Or.  109,  131  Pac.  1023.  Min.  Co.,  30  Nev.  437,  97  Pac.  390 ; 

29  Cole  V.  Roebling  Const.  Co.,  156  De  Watteville  v.  Sims,  44  Okl.  708. 
Cal.  443,  105  Pac.  255.  146  Pac.  224. 
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ceedings  provided  for  by  the  codes  of  which  defendant's 
attorney  is  entitled  to  notice.^*  In  Colorado,  a  judgment 
need  not  be  signed  by  the  judge.^^  Where  a  verdict  ex- 
pressly states  the  amount,  judgment  thereon  may  merely 
recite  that  it  is  rendered  in  favor  of  plaintiff  in  accordance 
with  the  verdict.^^  The  reason  for  directing  a  verdict 
need  not  be  inserted  in  the  judgment." 

§  1367.  Judgment  nunc  pro  tunc. — The  court  may  at  a 
subsequent  term  enter  7mnc  pro  tunc  a  judgment  constitut- 
ing a  record  of  what  in  fact  had  been  done  at  a  prior  term.^* 
Such  an  order  will  be  made  where  one  has  wrongfully  been 
deprived  of  his  right  to  an  immediate  entry  of  a  verdict.^^ 
It  may  be  made  not  only  for  the  purpose  of  supplying  a 
deficiency  in  the  record  of  a  previous  judgment,  but  also 
when  no  previous  judgment  has  been  made  preserving  the 
rights  of  the  litigants.'^"  It  may  also  be  made  when  a  clerk 
has  neglected  to  enter  a  judgment  of  record,*^  but  if  the 
clerk  has  actually  made  the  entry,  the  date  thereof  cannot 
be  set  back  by  a  nunc  pro  tunc  order.*^ 

§  1369.  Judgment-roll. — The  personal  memoranda  of 
the  clerk  made  in  his  blotter  or  rough  minutes  are  not  an 
official  record  of  the  court,  although  the  matter  therein  con- 
tained may  be  useful  as  evidence  upon  a  proper  foundation 

34  State  T.  District  Court,  38  Mont.       ^57,  138   Pac.   493;   Mooney  v.   Fir3t 
119,  99  Pac.  139;  Sandell  v.  Norment,       State  Bank  (Okl.),  149  Pac.  1173. 
19  N   M   549    145  Pac.  259.  ^^  State  v.  District  CJourt,  50  Mont. 

1,  144  Pac.  564. 

40  Osmont  V.  All  Persons,  etc.,  165 

Cal.   587,   133  Pac.   480;    Plummer   v. 

36  Paich  V.  Northern  Pacific  R.  Co.,       ^^j,^  qq  ^^^    40^  j33  p,,^    jg^^ 

86  Wash.  379,  150  Pac.  814.  41  ^^^^^^  q^^^  ^^-^^  ^.^    ^^  p^^ter- 

37  Homeland  Realty  Co.  v.  Robison,  son,  53  Or.  85,  96  Pac.  551;  Court- 
39  Okl.  591,  136  Pac.  585.  ney  v.  Barnett   (Okl.),  166  Pac.  207. 

38  National  Council  of  Knights  &  ''2  Power  &  Bro.  v.  Turner,  37 
Ladies  of  Security  v.  McGinn,  70  Or.  Mont.  521,  97  Pae.  950. 


35  Scott  V.  Stutheit,  21  Colo.  App. 
28.  121  Pac.  151. 
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being  laid.^^  Where  the  complaint  is  not  answered  and 
service  is  by  publication,  the  evidence  and  order  for  the 
conclusion  is  part  of  the  judgment-roll.^''  Special  verdicts 
controlling  a  general  verdict  are  properly  included  in  the 
judgment-roll.^^  An  order  sustaining  a  motion  to  strike 
out  part  of  the  answer  is  part  of  the  judgment-roll.^^  The 
notice  of  appearance  which  defendant  gives  plaintiff  is  not 
part  of  the  judgment-roll.*^ 

§  1371.  Docketing  judgment. — A  statute  requiring  judg- 
ment to  be  entered  in  the  judgment-book  is  not  satisfied  by 
entry  in  the  docket.*® 

§  1372.  Entry  by  clerk. — The  entry  of  a  judgment  by 
the  clerk  is  a  ministerial  act  to  be  performed  by  the  clerk, 
and  it  is  his  duty  to  enter  only  such  judgment  as  the  couri 
renders.*^  Where  the  clerk's  minutes  and  the  formal  writ- 
ten judgment  conflict,  the  judgment  will  control.^^  The 
court  has  the  same  power  to  enter  judgment  on  one  judicial 
day  as  it  has  on  another.^^  Entry  consists  in  the  record- 
ing of  the  judgment  in  the  judgment-book,^^  and  the  clerk 
may  enter  judgment  in  conformity  to  the  verdict  im- 
mediately upon  its  return  unless  the  court  refuses  judg- 
ment  or   directs   that   it   be   not   entered.^^    A   delay    of 

43  Brownell  v.  Superior  Court,  157  48  Old  Settlers'  Inv.  Co.  v.  White, 
CaJ.  703,  109  Pac.  91;  Kritzer  v.  158  Cal.  236,  110  Pac.  922;  Cal.  Code 
Tracy  Eng.  Co.,  16  Cal.  App.  287,  116       Civ.  Proc.  668. 

Pac.  700.  49  San    Francisco    v.    Brown,    153 

44  People  T.  Mulcahy,  159  Cal.  34,  Cal.  644,  96  Pac.  281;  Takekawa  v. 
112  Pac.  853.  Hole,  170  Cal.  323,  149  Pac.  593. 

45  California  Wine  Assn.  v.  Com-  ,„  ^^^^^  ^^  ^^^^.^^  ^^  ^^^^_  ^.j^ 
mercial  etc.  Ins.  Co.,  159  Cal.  49,  112  ^^q  p^^    ^^2^ 

Pac.  858. 

46  Bordeaux  v.  Bordeaux,  43  Mont 
102,  115  Pac.  25. 

47  Brown  v.  Caldwell,  13  Cal.  App.  ^^  Wilson  v.  Dnrkee,  20  Cal.  App. 
29,  108  Pac.  874;  Western  Lumber  &       492,  129  Pac.  617. 

M.  Co.  V.  Merchants'  Aimiseineut  Co.,  5.3  Forsyth  v.  Dow,  81   Wash.  137, 

13  CaJ.  App.  4,  108  Pac.  891.  142  Pac.  490. 


51  State  V.  Steincr,  58  Wash.  578, 
109  Pac.  57. 
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twenty-four  days  in  entering  judgment  after  the  verdict 
in  a  condemnation  proceeding  does  not  render  the  judg- 
ment invalid.^^  In  Idaho,  a  judgment  is  deemed  to  be 
entered  when  deposited  in  the  office  of  the  clerk  for  entry.^^ 

§  1377.  Lien  of  judgment. — A  judgment  creditor  has  a 
mere  general  lion  upon  the  real  property  of  the  defendant, 
and  is  not  ordinarily  an  encumbrancer  for  a  valuable  con- 
sideration.^® A  judgment  docketed  against  an  heir  before 
his  application  for  leave  to  sell  the  property  of  the  estate 
is  a  lien  upon  the  interest  of  such  heir." 

The  lien  of  a  justice  court  judgment  attaches  to  the 
judgment  debtor's  interest  in  land  only  from  the  date  of 
the  filing  of  the  transcript  or  the  abstract  of  the  record 
of  the  justice  of  the  peace,  whichever  may  be  required  by 
the  statute  of  the  state.^^  A  judgment  is  a  lien  from  the 
time  it  is  docketed  upon  all  the  real  property  of  the  debtor 
not  exempt  within  the  county,  and  the  lien  continues  for 
five  years  unless  satisfied  or  stayed  by  an  undertaking  on 
appeal,  whereupon  it  ceases. ^^ 

The  judgment  of  a  superior  court  or  federal  court 
docketed  in  another  county  upon  a  certified  transcript  be- 
comes a  lien  upon  property  in  that  county.*^" 

§  1378.  Priorities  of  judgment. — Where  one  of  two  judg- 
ment creditors  levies  an  execution  within  a  year,  the  creditor 
causing  execution  to  be  first  levied  will  acquire  a  priority.^^ 
One  holding  under  an  unrecorded  deed  made  before  entry 

54  Skelton  t.  Newberg,  76  Or.  126,  58  Gilbreath  v.  Smith  (Okl.),  1^0 
148   Pac.  53.                                                     Pac.    719;    Evans   v.   Marvin,   76    Or. 

55  Rev,  Codes,  sec.  4454,  as  ameuded       540,  148  Pac.  1119. 

^^^^-  „  59  Idaho    Sess.   Laws    1913,   p.   91, 

56  Fulkerson  v.  Stiles,  156  Gal.  703,       ^   ^9   sec   4457 
26   L.   R.   A,    (N.   S.)    181,   105   Pac.         '     ■^'        ' 

r^r-r-    -r>               "T.          -i en  n„i    ooo  i -i R  ^^  Ariz.   Stats.,   sec.   3622,   Araend- 

966;  Boggs  v.  Dunn,  160  Cal.  283,  116  '                    ' 

„     '  „.,  ^  ments  1915;  Wye.  Laws  1911,  p.  25. 

Pac.  743.  '       •                             ^ 

57  Yeaton  v.  Barnhart,  78  Or.  249,  ^i  Winter  v.  Dunlap,  84  Kan.  519, 
150  Pac.  742,  152  Pac.  1192.                       114  Pac.  1057. 


§  §  1383,  1384  JUDGMENT  IN  GENERAL.  214 

of  the  judgment  has  a  right  superior  to  the  Judgment  cred- 
itor.^^  In  Colorado,  no  resulting  trust  or  unrecorded  deed 
can  defeat  the  right  of  a  judgment  creditor  who  has  caused 
his  judgment  to  become  a  lien  by  proper  record,  unless  the 
creditor  had  notice  of  the  trust  at  the  time  his  lien  at- 
tached.^^ 

§  1383.  Property  subject  to  lien. — The  filing  of  a  justice 
court  judgment  creates  no  lien  on  property  the  title  to  which 
had  passed  from  the  judgment  debtor  prior  to  the  date 
of  such  filing.®^  A  judgment  obtained  against  a  vendor 
after  the  execution  of  a  valid  contract  of  sale,  but  prior 
to  the  complete  performance  cannot  defeat  the  vendee's 
equitable  interest.^^  A  contract  which  gives  a  mere  right 
CO  purchase  back  property  which  has  been  sold  under  a 
mortgage  does  not  give  any  vested  interest  which  is  subject 
to  the  judgment  lien  subsequently  filed.^®  The  lien  of  a 
judgment  does  not  attach  to  a  mere  legal  title  held  in  trust 
by  the  judgment  debtor  where  the  equitable  title  is  in 
another.®'^  The  purchaser  of  land  with  notice  of  a  judgment 
lien  thereon  cannot  question  the  title  acquired  by  the  judg- 
ment creditor  at  a  sale  under  execution  upon  such  judg- 
ment.^* 

§  1384.  Judgment — Release  of. — When  settled,  a  judg- 
ment must  be  released  in  writing  upon  the  docket,  and  in 
"Wyoming  a  judgment  creditor  is  liable  to  a  penalty  for 
failure  to  do  so  within  thirty  days  after  the  settlements^ 

62  Wolfe  V.  Langford,  14  Cal.  App.  66  Ross  v.  Nichols,  25  Colo.  App. 
359.  112  Pac.  203;  Huff  v.  Sweetser,       409,  138  Pac.  1013. 

8  Cal.  App.  689,  97  Pac.  705.  67  j    j    ^.^^^  Threshing  Mach.  Co. 

63  Western  Chemical  Mfg.  Co.  v.  ^  Walton,  39  Okl.  748,  136  Pac.  769. 
McCaffrey,  47  Colo.  397,  135  Am.  St. 

Kep    234,  107  Pac.  1081.  ®*  Konnerup      v.      Milspaugh,      70 

64  Gilbrcath  Y.   Smith    (Okl.),   150       Wash.  415,  126  Pac.  939. 

Pac.  719.  ^^  Wyo.    Sess.    Laws,    Amendment 

65  Adams  v.  White,  40  Okl.  535,  1915,  p.  139;  Ariz.  Stats.,  sec.  3622, 
139  Pac.  514.  Amendments  1915. 
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§  1385.  Satisfaction  of  judgment  by  lien  under  execu- 
tion.— Where  the  judgment  creditor  has  had  execution  sale 
in  a  sum  equal  to  the  judgment,  costs  and  disbursements, 
the  debtor  is  entitled  to  have  the  judgment  canceled,'^'^ 
even  where  such  purchase  was  made  at  the  execution  sale 
of  a  homestead  and  the  purchaser  acquired  no  title."  The 
indorsement  of  payment  on  the  judgment-book  is  only 
prima  facie  evidence  of  payment.^^ 

§  1388.  Satisfaction  by  part  payment. — In  order  that  a 
joint  judgment  debtor  may  be  released  by  the  payment  of 
the  subsequent  judgment  by  his  joint  tort-feasor,  he  must 
show  that  both  judgments  were  for  the  same  tort.'^ 

§  1387.  Revival  of  judgment. — Where  a  judgment  has 
been  assigned  by  a  corporation  which  is  subsequently  dis- 
solved, the  judgment  may  be  kept  alive  by  execution  issued 
in  the  name  of  the  plaintiff  corporation  after  its  dissolu- 
tion.'^'* Where  a  plaintiff  rfter  securing  a  judgment  for 
divorce,  alimony  and  custody  of  children,  removed  to  an- 
other state  and  there  died,  her  executor  is  entitled  to  have 
the  judgment  revived  to  collect  unpaid  alimony.'^^  In 
Kansas,  a  dormant  judgment  may  be  revived  within  two 
years,  and  this  applies  where  a  party  dies  after  judgment, 
and  the  administrator  may  be  made  a  party  at  any  time 
within  the  two  years.'^  Service  upon  a  nonresident  de- 
fendant by  publication  is  sufficient  in  a  proceeding  to  re- 
vive a  judgment,  and  actual  notice  to  legal  counsel  is  not 
necessary.'''^ 

70  Vaughan  v.  Canby  Canal  Co.,  68  74  Gilmore  v.  State  Nat.  Bank 
Or.  566,  137  Pac.  784.                                   (Harpster),   90   Kan.   405,    133   Pae. 

726 

71  Calhonn,     etc.     v.     Quinlan,     86 

Wash.  547,  150  Pac.  1132.  ''  ^^"'""^  ''•  ^'^"'"°^'  ^^  Kan.  33, 

'  143  Pac.  420. 

72  Dose  V.  Bank  of  Woodburn,  58  76  Harvey  v.  Wasson,  91  Kan.  70, 
Or.  529,  115  Pac.  286.  136  Pac.  919. 

T'5  Story  V.  Lang,  91  Kan.  323,  137  "-    TTratz  v.  Fitts,  89  Kan.  751,  132 

Pac.  795.  Pac.  1187. 
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§  1389.    Final  decree  of  divorce. 
Form  No.  443. 

[Recitals  of  trial  and  findings  according  to  the  fact,  and 
continuing:] 

This  court  did  thereupon  make  and  cause  to  be  entered 
its    interlocutory    decree    and    judgment,    wherein    it    is 

ordered  and  adjudged  that  the  plaintiff  herein,  ,  was 

entitled   to   a  divorce   from   the   defendant  ,   on   the 

grounds  stated  in  her  complaint,  and  this  court  did  further 
thereupon  adjudge  and  decree  that  when  one  year  had 
expired  after  the  entry  of  said  interlocutory  decree,  the 
court,  upon  motion  of  either  party,  or  upon  its  own  mo- 
tion, should  enter  a  final  judgment  herein  granting  the 
said  divorce  and  restoring  the  said  parties  to  the  status 
of  single  persons,  and  permit  either  to  marry  after  the 
entry  thereof. 

And,  whereas,  more  than  one  year  has  expired  since  the 
entering  of  said  interlocutory  decree,  and  no  further  pro- 
ceedings having  been  had  or  taken  in  said  cause,  and  it 
appearing  at  this  time  to  this  court  that  said  final  decree 
and  judgment  should  be  entered  in  accordance  with  said 
interlocutory  decree  so  entered  as  aforesaid; 

Now,  therefore,  on  motion  of  ,  attorney  for  said 

plaintiff,  it  is  hereby  ordered,  adjudged  and  decreed,  that 
the  marriage  between  the  plaintiff,  ,  and  the  defend- 
ant,   ,  be  and  the  same  hereby  is  dissolved,  and  that 

the  said  plaintiff  and  defendant,  and  each  of  them,  be,  and 
they  are,  absolutely  released  from  all  obligations  thereof 
in  conformity  to  said  interlocutory  decree,  which  said  in- 
terlocutory decree  is  hereby  ratified  and  approved,  and 
the  said  parties  are,  and  each  of  them  is,  hereby  restored 
to  the  status  of  a  single  unmarried  person,  and  they  are, 
and  either  of  them  is,  permitted  to  marry  after  the  entry 
hereof. 
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It  is  further  ordered,  adjudged  and  decreed,  in  con- 
formity to  said  interlocutory  decree,  that  [disposition  of 
children,  property,  etc.]. 

Done  in  open  court  this day  of ,  19 — . 

• ,  Judge  of  said  Court. 

§  1390.    Interlocutory  decree  of  divorce. 

Form  No.  444. 
[Title] 

The  above-entitled  action  came  on  regularly  to  be  heard 
and  tried  before  the  court  sitting  without  a  jury  on  the 

day  of  ,  19 — ,  the  plaintiff  appearing  in  person 

and  by  her  attorney,  ,  and  the  defendant  not  appear- 
ing, either  in  person  or  by  attorney. 

On  said  hearing,  it  appearing  to  the  satisfaction  of  the 

court  that  the  defendant  herein,  ,  was  on  the  

day  of ,  19 — ,  in  the  county  of ,  state  of  California, 

personally  served  with  summons  herein  according  to  law, 
and  the  said  defendant  having  failed  to  appear  and  answer 
said  complaint  of  the  plaintiff,  and  the  time  for  answering 
having  expired,  and  no  appearance  having  been  made  by 
said  defendant,  and  no  answer  or  demurrer  having  been 
filed  by  him,  and  the  default  of  said  defendant, ,  hav- 
ing been  duly  entered  according  to  law,  and  the  court  hav- 
ing heard  the  testimony  introduced  on  behalf  of  said  plain- 
tiff and  in  support  of  her  complaint,  and  the  cause  having 
been  submitted  to  the  court  for  its  decision,  and  the  court 
having  rendered  and  made  and  filed  its  decision  in  writing 
herein,  consisting  of  findings  of  facts  and  conclusions  of 
law, — 

Now,  therefore,  in  accordance  therewith,  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiff  above  named  is 
entitled  to  a  divorce  on  the  grounds  stated  in  her  com- 
plaint, and  that  the  bonds  of  matrimony  heretofore  exist- 
ing between  the  plaintiff  and  defendant  should  be  dissolved, 
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and  that  the  plaintiff  is  entitled  to  the  relief  asked  for  in 
her  complaint;  and  it  is  determined  that  an  interlocutory 
judgment  should  be  entered  in  said  action,  and  which  inter- 
locutory judgment  is  hereby  entered  accordingly; 

It  is  further  ordered,  adjudged  and  decreed  that  at  the 
expiration  of  one  year  from  the  entry  of  this  interlocutory 
decree  said  plaintiff  shall  be  entitled  to,  and  there  shall  be 
entered  by  the  court,  on  motion  of  either  party,  or  upon  its 
own  motion,  a  final  judgment  granting  the  said  divorce 
and  dissolving  the  bonds  of  matrimony  between  the  said 
plaintiff  and  the  said  defendant,  and  restoring  them  to  the 
status  of  single  unmarried  persons,  and  permitting  either  of 
them  to  marry  after  the  entry  thereof. 

It  is  further  ordered,  adjudged  and  decreed  that  [cus- 
tody of  children,  disposition  of  property,  etc.]. 

Done  in  open  court  this day  of ,  19 — . 

,  Judge  of  said  Court. 


219  JUDGMENT   BY  DEFAULT,  §  1409 


CHAPTER  LI. 
JUDGMENT  BY  DEFAULT. 

§  1409.  Default — When  authorized. 

§  1410.  Default — What  admits  and  cures. 

§  1412.  Process  to  sustain  default  judgment. 

§  1413.  Pleadings  to  sustain  default  judgment. 

§  1414.  Proof  required  on  default. 

§  1415.  Against  whom  entered. 

§  1417.  Effect  of  default. 

§  1418.  Entry   of   default. 

§  1420.  Errors,  how  reviewed. 

§  1422.  Eelief  granted. 

§  1425.  Setting  aside  judgment — Grounds  of. 

§  1428.  Jurisdiction. 

§  1429.  Motion,  when  to  be  made. 

§  1431.  Answer  to  the  merits. 

§  1434.  Motion,  hearing  on. 

§  1435.  On  terms. 

§  1437.  Counter-affidavits. 

§  1441.  Excuse  for  default. 

§  1409.  Default — When  authorized. — Where  a  case  has 
been  continued  to  hear  defendant's  motion  for  leave  to 
amend,  a  judgment  for  plaintiff  by  default  may  be  ren- 
dered when  defendant  does  not  appear  on  the  date  to 
which  the  case  was  continued.^  A  trial  after  the  issues 
have  been  made  up  is  not  an  invasion  of  the  defendant's 
rights  in  the  absence  of  a  court  rule  requiring  notice,"  It 
is  irregular  to  enter  a  judgment  against  a  defendant  in 
whose  behalf  a  demurrer  has  been  filed  without  disposing 
of  the  demurrer,^  and  the  clerk  is  not  required  to  enter 

1  Morefield  v.  Koehn,  53  Colo.  367,  Crossan  v.  Cooper,  41  Okl.  281,  137 
127  Pac.  234.  Pac.  354. 

2  County  Court  of  Phillips  County  3  Davidson  v.  Graham,  25  Cal.  App. 
T.  People,  55  Colo.  258,  133  Pac,  752 ;  484,  144=  Pac.  147. 
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a  default  in  such  a  case.^  The  filing  of  a  demurrer  after 
the  time  to  answer  has  expired  and  without  leave  of  court, 
if  taken  before  the  application  for  default  has  been  made, 
deprives  the  clerk  of  any  authority  to  enter  a  default.^ 
The  clerk  in  entering  a  default  acts  ministerially." 

A  judgment  by  default  cannot  be  taken  when  a  motion 
made  in  time  is  undisposed  of  unless  its  determination 
cannot  affect  the  rights  of  plaintiff,  such  as  a  motion  to 
make  the  pleadings  more  definite  and  certain^  The  filing 
of  a  demand  for  a  bill  of  particulars  after  the  defendant  is 
actually  in  default  and  after  the  motion  has  been  served, 
filed  and  noticed  to  be  heard  on  a  day  following  the  one 
upon  which  the  demand  was  made  does  not  prevent  a  de- 
fault.^ If  the  complaint  is  amended  in  a  matter  of  sub- 
stance after  a  default  has  been  entered,  no  judgment  can 
properly  be  entered  upon  the  default  unless  the  amend- 
ment is  served  upon  the  defendant,  but  this  does  not  apply 
where  the  default  is  entered  on  the  original  complaint.^ 
Until  the  amended  pleading  is  served  and  the  statutory^ 
time  for  appearance  has  expired,  the  adverse  party  cannot 
be  in  default.^** 

§1410.  Default — What  admits  and  cures. — ^Where  the 
authority  of  the  clerk  to  enter  a  default  is  conceded  but 
there  is  a  mistake  in  its  exercise,  a  judgment  will  not  be 

4  Davidson  v,  Graham,  24  Cal.  App.  Idaho,  466,  101  Pac.  819;  Culver  v. 
692    141  Pac.  834.  Mountain     Home     Electric     Co.,     17 

■r,    .         1,.    T^  T,    4.       „ii-        Idaho,  669,  107  Pac.  65. 

5  Bertagnolh   Bros.   v.   Bertagnolli,  '  ,  ^.,,  ,.         ,      ^ 

23  Wyo.  228,  148  Pac.  374.  ^  «  ^-'""^  "^'^T^'^^w    .     4m " 

•^  American   Trust   Co.,    55    Wash.   401, 

6  Rose    V.    Lelande,    20    Cal.    App.       io4  Pac.  608. 

502,  129  Pac.  599.  9  Cole  v.  Roebling  Const.  Co.,   156 

T  Atchison,   T.  &  S.  F.  Ry.   Co.  v.  Cal.  443,  105  Pac.  255. 

Lambert,     31     Okl.     300,     Ann.     Cas.  10  Ben   Kress   Nursery  Co.   v.   Ore- 

1913E,  329,121  Pac.  654;  St.  Louis  &  gon   Nursery   Co.,  45  Mont.  494,   124 

S.  F.  Ry.  Co.  v.  Young,  35  Okl.  521,  Pac.  475;  Esden  v.  May,  36  Nev.  611, 

130    Pac.    911;    Smith    v.    ayne,    16  135  Pac.  1185. 
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void,  since  the  error  may  be  corrected  on  motion  or  on 
appeal  and  the  jurisdiction  shown  to  actually  exist.^^ 

§  1412.  Process  to  sustain  default  judgment. — ^Where 
the  defendant  is  served  by  constructive  notice  only,  no 
personal  judgment  can  be  entered,  and  the  defendant  can- 
not be  required  to  do  any  specific  act,  but  a  judgment 
in  rem  by  default  may  be  rendered. ^^  "Where  the  affidavit 
for  sendee  by  publication  is  fatally  defective,  a  default 
judgment  is  of  no  effect  whatever.^^  Where  a  defendant 
is  named  in  the  pleading  and  is  served  both  as  an  individual 
and  as  administratrix  of  an  estate,  a  sheriff's  return  that 
service  was  made  on  the  defendant  personally  is  sufficient 
to  support  a  default  judgment  against  her  in  her  repre- 
sentative capacity.^^  A  judgment  is  not  rendered  void  if  it 
recites  that  service  has  been  made  and  default  of  the  de- 
fendant entered,  even  though  the  summons  is  absent  from 
the  files  and  the  docket  does  not  contain  an  entry  of  its 
having  been  returned.^^ 

§  1413.  Pleadings  to  sustain  default  judgment. — A  de- 
fault judgment  without  a  pleading  to  support  it  cannot 
stand.^^ 

§  1414.  Proof  required  on  default. — Where  the  clerk  has 
duly  entered  a  default,  the  court  may  hear  proofs  sub- 
mitted by  plaintiff  and  enter  judgment  thereon. ^'^     In  an 

11  Bertagnolli  Bros.  v.  BertaguoUi,  Walker  Tel.  Co.,  88  Kan.  287,  128 
23  Wyo.  228,  148  Pac.  374.  Pac.  3.57. 

^„            TCA-  K^n            ^^  Alywin  v.  Morley,  41  Mont.  191, 

12  Hook  V.  Hoffman,  16  Ariz.  540,  -^  •"  ' 
1^.7  -r,  r,oo  108  Pac.  778:  Ben  Kress  Nursery  Co. 
147  Pac.  722.  ^                            ^ 

V.  Oregon  Nursery  Co.,  45  Mont.  494, 

13  Griffin  V.  Jones,  45  Okl.  305,  147       ^^^  p^^    ^^g.  j^  ^^  ^^^^^^  ^^  Utah, 

Pac.  1024 ;   Empire  Eanch  etc.  Co.  v.  gop    130  Pac    217 

Webster,  52  Colo.  207,  121  Pac.  171.  ;;  g^^^^  v.  American  Surety  Co.,  26 

14  Morrissey  v.  Gray,  162  Cal.  638,  Idaho,  652,  Ann.  Cas.  1916E,  209.  145 
124  Pac.  246.  Pac.    1097;    Idaho    Rev.    Codes,   sees. 

15  Greenwood  County  Bank  v.  0.  B.  4140,  4360. 
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action  against  a  foreign  corporation  for  services,  judgment 
cannot  be  entered  by  the  clerk,  but  after  entry  of  default 
the  plaintiff  must,  under  subdivision  3  of  section  585  of  the 
California  Code  of  Civil  Procedure,  establish  the  validity 
of  the  claim  in  open  court. ^^  Evidence  as  to  the  amount  of 
damages  in  an  action  for  tort  must  be  taken  before  the 
entry  of  a  default  judgment  therein. ^^  A^Hiere  the  rights 
of  the  parties  depend  upon  a  written  contract,  the  court 
may  render  judgment  thereon  without  taking  testimony,-* 
if  the  defendant  has  been  personal!}^  served.^^  In  an  ac- 
tion to  determine  the  priority  and  amount  of  water  as  be- 
tween conflicting  claimants  to  water  rights,  evidence  must 
be  heard.^^  Upon  the  failure  of  defendant  to  appear  and 
answer  or  demur  at  the  time  specified  in  the  summons  or 
within  one  hour  thereafter,  the  court,  in  Idaho,  must  enter 
a  judgment  by  default  for  the  amount  asked  for  in  the 
action  upon  contract  for  the  recoverj^  of  money  only,  and 
must  enter  a  default  and  allow  plaintiff  to  offer  proof  of 
his  claim  in  all  other  actions.^^ 

§  1415.  Against  whom  entered. — ^An  action  to  recover 
an  interest  in  an  estate  is  not  necessarily  a  joint  action 
against  all  defendants  so  as  to  require  the  court  to  refuse 
judgment  against  a  defaulting  defendant  upon  a  defense 
pleaded  by  another.^^  Where  the  court  directs  all  inter- 
ested to  be  made  parties  and  the}-  are  served,  a  decree  may 
be  entered  against  those  who  fail  to  appear  in  favor  of  all 
the  parties  appearing.^^    Where  a  plaintiff  sues  one  de- 

18  Winston  v.  Idaho  Hardwood  Co.,  22  Joyce  v,  Rubin,  23  Idaho,  296, 
23  Cal.  App.  211,  137  Pac.  601.  130  Pac.  793. 

19  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  ^s  Idaho  Sess.  Laws  1911,  p.  652, 
Lambert,     31     Okl.     300,    Ann.     Cas.  g^^^  ^ggg^ 

1913E,  329,  121  Pac.  654;   Welch  v. 

Bigger,  24  Idaho,  169,  133  Pae.  381.  ''  McLeod  v.  Palmer,  96  Kan.  159, 

20  Hutton  V.  Stewart,  90  Kan.  602,       1^0  Pac.  535. 

135  Pac.  681.  25  Hough  v.  Porter,  51  Or.  318,  95 

21  Cal.  Code  Civ.  Proc.  585,  Amend-  Pac.  732,  98  Pae.  1083,  102  Pac.  728. 
ments  1915. 
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fendant  for  goods  sold  and  another  defendant  lias  assumed 
the  debt  and  files  an  answer  on  the  merits,  judgment  by 
default  cannot  be  rendered  against  the  first  defendant.^'' 
If  the  action  is  against  two  defendants  for  a  joint  act  of 
negligence,  for  which  they  could  have  been  sued  separately, 
a  default  may  be  rendered  against  one  of  them.^^ 

§1417.  Effect  of  default.— If  the  defendant  appears 
after  the  motion  for  default  is  filed  but  before  enti-y  of  the 
order,  he  is  entitled  to  notice  of  the  hearing  on  the  motion, 
under  a  statute  requiring  notice  to  be  given  to  one  who  has 
appeared.^*^  It  is  not  necessary  that  defendant  be  given 
notice  that  the  judge  is  going  to  hear  testimony  and  enter 
a  judgment  after  the  default  has  been  entered.^^  A  de- 
fendant mortgagor  need  not  have  notice  of  the  joining  of  a 
second  mortgagee  as  a  party,  since  he  is  bound  to  take 
notice  of  the  proceedings,  and  a  judgTiient  in  favor  of  the 
second  mortgagee  is  not  void  for  want  of  jurisdiction.^"  A 
defendant  who  withdraws  a  demurrer  upon  five  days '  leave 
to  plead  and  fails  to  answer  may  have  a  default  entered 
against  him  by  the  clerk.^^ 

§  1418.  Entry  of  default. — A  statute  which  provides  for 
the  entry  of  defaults  by  the  court  in  case  of  service  by  pub- 
lication does  not  apply  where  personal  service  was  had 
upon  a  nonresident  in  lieu  of  publication;  in  the  latter  case 
the  default  may  be  entered  by  the  clerk.^^  A  district  judge 
may  enter  a  default  and  hear  testimony  and  enter  a  judg- 

26  Pratt    V.    South    Canon    Supply  29  Nuestel  v.  Spokane  etc.  Ey.  Co., 

Co.,  47  Colo.  478,  107  Pac.  1105.  27  Idaho,  367,  149  Pac.  462. 

2T  Cole  V.  Eoebling  Const.  Co.,  156  ,^  Shellabarger     v.     Sexsmith,     80 

Cal.  443,  105  Pac.  255.  ^^^    530^  J03  ^^    ggg^ 

28  Eiehman     v.     Wenaha     Co.,     74 

Wash.    370,    133    Pac.    467;    General  "  Hall  v.  Whittier,  20  Idaho,  120, 

Lithographing     &     Printing     Co.     v.  ^^^  ^^c.   1031. 

American    Trust   Co.,   55   Wash.    401,  "2  Long  v.  Tighe,  36  Nev.  129,  133 

104  Pac.  608.         »  Pac.  60. 
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ment  at  chambers.^^  An  action  to  recover  property  ob- 
tained by  gambling  is  upon  an  implied  contract,  and  de- 
fault therein  may  properly  be  entered  by  the  clerk.^*  The 
entry  of  a  default  in  the  minutes  of  the  court  upon  plain- 
tiff's failure  to  answer  a  cross-complaint  does  not  render 
the  default  invalid;  the  plaintiff  cannot  complain  of  the 
clerk's  delay  in  entering  a  judgment  for  defendant  upon 
plaintiff's  default,  as  the  provision  requiring  it  to  be  en- 
tered immediately  is  directory  and  for  the  benefit  of  the 
party  obtaining  the  judgment.^^  Where  a  defendant  has 
appeared,  no  formal  entry  of  default  is  necessary  to  enable 
the  court  to  render  judgment.^^  A  default  judgment  is  not 
required  to  be  filed  except  by  attaching  a  copy  to  the  judg- 
ment-roll and  filing  the  judgment-roll.^^  The  clerk's  action 
in  entering  a  default  judgment  in  an  action  upon  a  con- 
tract is  ministerial,  and  any  mistake  made  as  to  the  amount 
due  does  not  make  the  judgment  void,  but  merely  errone- 
ous.^* A  formal  entry  of  default  is  not  required  to  con- 
fer jurisdiction  to  enter  judgment  against  the  defaulting 
party.^^ 

§  1420.  Errors,  how  reviewed. — ^Where  a  default  judg- 
ment has  been  rendered  against  a  nonresident  served  with 
summons  by  publication  and  without  a  writ  of  attachment, 
a  motion  to  vacate  the  judgment  is  the  proper  remedy.'*'' 
Such  a  judgment  may  be  attacked  by  motion  in  an  action 
to  set  aside  the  judgment,  or  by  a  suit  in  equity  to  set  aside 

83  Washington    County    Land    etc.  S7  Shirran  v.  Dallas,  21   Cal.   App. 

Co.  V.  Weiser  Nat.  Bank,   26  Idaho,  405,  132  Pac.  454,  462. 

717,  146  Pac.  116.  38  Hodgdon   v.    Goodspeed,   60  Or. 

34  Esden  v.  May,  37  Nev.  305,  142  1,  118  Pac.  167. 

Pae.  530.  39  Wakefield  v.  Wakefield,   16  Cal. 

35  Kitter  v.   Braash,   11    Cal.   App.       App.  113,  116  Pac.  309. 

258,  104  Pac.  592.  40  Smith   v.   Supreme   Lodge   A.   O. 

3«  Brown  v.  CaldweU,  13  Cal.  App.  U.  W.,  12  Cal.  App.  189,  106  Pac. 
29,  108  Pae.  874.  1102. 
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or  to  enjoin  collection  of  the  judgment.''^  It  will  be  pre- 
sumed, in  support  of  a  judgment  which  recites  due  proof 
of  service  by  publication,  that  the  summons  was  issued 
prior  to  publication.^^ 

§  1422.  Relief  granted. — If  the  complaint  contains  no 
prayer  and  demands  no  relief,  judgment  cannot  be  rendered 
for  plaintiff  upon  defendant's  default.'*^  If  the  action  is 
for  money  damages,  the  clerk  must  immediately  enter  judg- 
ment for  the  amount  demanded.^^  Where  the  summons 
does  not  state  the  amount  demanded  but  the  verified  com- 
plaint does,  the  judgment  may  be  rendered  for  the  amount 
stated  in  the  complaint.*^ 

§  1425.  Setting  aside  judgment  —  Grounds  of  .—A  de- 
fault duly  entered  can  be  vacated  only  upon  satisfactoiy 
showing  of  a  meritorious  defense  and  failure  to  appear  be- 
cause of  mistake,  surprise  or  excusable  neglect.'*^  But  the 
court  does  not  abuse  its  discretion  in  setting  aside  a  de- 
fault where  the  defendant  makes  a  satisfactory  showing  of 
lack  of  knowledge  of  the  fact  that  he  had  been  served."^' 
Where  the  default  was  due  to  the  negligence  of  the  party's 
attorney  or  to  a  misstatement  of  the  client  to  the  attorney 
as  to  what  disposition  had  been  made  of  a  demurrer,  the 
court  may  refuse  to  open  the  default.^^  Where  the  parties 
or  their  attorneys  neglected  to  attend  court  and  give  proper 
attention  to  their  case,  the  court  cannot  relieve  them  from 

41  Bernhard  v.  Idaho  Bank  &  T.  45  Griffing  v.  Smith,  26  Colo.  App. 
Co.,  21  Idaho,  598,  Ann.  Cas.  1913E,        220,  142  Pac.  202. 

120,  12,3  Pac.  481.  ^s  j^omer  v.   Stone,  27   Idaho,   279, 

42  Doyle  V.  Hampton,  159  Cal.  729,  ^^g  p^^    ^Qg 
116  Pac.  39. 

43  Washington  County  Land  etc.  *°^  Sioux  Specialty  Co.  v.  Coylo 
Co.   V.   Weiser   Nat.  Bank,  26   Idaho,  (S-  D.),  162  N.  W.  748. 

717,  146  Pac.  116.  *^  Kearney  v.  Palmer,  18  Cal.  App. 

44  Moore  v.  Fredericks,  24  Cal.  517,  123  Pac,  611;  Green  v.  Russell, 
App.  5r,6,  141  Pac.  1049.  71  Wash.  379,  128  Pac.  645. 
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the  consequences,^®  but  if  the  defendant  shows  a  reasonable 
excuse  for  his  absence  and  presents  a  good  defense,  and 
no  substantial  prejudice  will  result,  it  is  an  abuse  of  dis- 
cretion to  refuse  to  open  the  default.^^  Where  the  defend- 
ant could  read  and  the  summons  was  served  on  him,  stat- 
ing that  he  must  appear  and  answer,  and  he  was  told  by 
plaintiff's  attorney  that  he  would  have  to  answer,  he  can- 
not have  a  default  judgment  set  aside  on  the  ground  of 
mistake  and  excusable  neglect  in  not  knowing  that  he  must 
answer.''® 

§  1428.  Jurisdiction.— If  the  clerk  was  without  author- 
ity to  enter  the  default,  the  judgment  is  void,  and  the  court 
may  vacate  it  without  the  formality  of  a  motion.^^  If  a 
motion  to  vacate  a  default  is  made  within  a  year,  the  court 
does  not  lose  jurisdiction  to  act  thereon  after  the  expira- 
tion of  the  year  allowed  by  section  473  of  the  California 
Code  of  Civil  Procedure." 

§  1429.  Motion,  when  to  be  made. — Where  the  defend- 
ant saw  the  summons  the  day  before  judgment  was  ren- 
dered, and  learned  of  the  judgment  immediately  after  it 
was  rendered,  the  court  did  not  abuse  its  discretion  in  deny- 
ing a  motion  to  vacate  the  judgment  made  twenty-one  days 
after  the  judgment  was  rendered.^^  A  motion  to  vacate  a 
judgment  for  want  of  personal  service  must  be  made  within 
one  year  in  California,^*  and  in  Oregon  within  one  year 
after  the  defendant  first  knows  of  the  decree.^^  A  county 
is  not  chargeable  with  the  notice  merely  because  the  county 

48  County  Court  of  Phillips  County  02  Osmont  v.  All  Persons,  etc.,  165 
V.  People,  55  Colo.  258,  133  Pac.  752.  Cal.  587,  133  Pac.  480. 

49  Hodges  V.  Alexander,  44  Okl.  68  HoUingsworth  v.  King,  26  Colo. 
598,  145  Pac.  809.  App.  121,  141  Pac.  139. 

50  Gillingham  v.  Lawrence,  11  Cal.  64  Osmont  v.  All  Persons,  etc.,  165 
App.  231,  104  Pac.  584.  Cal.  587,  133  Pac.  480. 

51  Bertagnolli  Eros.  v.  BertagnoUi,  ss  Chapman  v.  Multnomah  County, 
23  Wyo.  228,  148  Pac.  374.  63  Or.  180,  126  Pae.  996. 
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clerk  is  ex-oficio  clerk  of  the  court."'''  A  petition  to  vacate 
a  judgment  must  be  filed  within  a  year  under  section  four 
hundred  and  sixty-four  of  the  "Washington  code,  though  a 
suit  in  equity  might  be  maintained  after  that  time  if  the 
fraud  upon  which  it  is  based  does  not  appear  on  the  face 
of  the  record.^^  A  motion  made  on  the  ground  that  the 
default  was  prematurely  entered,  if  made  six  months  after 
the  entry,  is  made  too  late.^^ 

The  right  to  have  a  void  judgment  vacated  exists  inde- 
pendently of  statute,  and  while  upon  a  motion  to  vacate 
a  void  judgment,  the  invalidity  of  which  must  be  shown, 
all  extrinsic  proof  must  be  made  within  a  reasonable  time, 
a  judgment  appearing  to  be  void  upon  its  face  may  be 
vacated  upon  motion  at  any  time.^^ 

§  1431.  Answer  to  the  merits. — ^An  affidavit  of  merits 
filed  on  a  motion  to  vacate  a  default  judgment,  stating  that 
the  defendant  has  fairly,  fully  and  truly  stated  all  the  facts 
and  the  grounds  of  defense,  is  not  objectionable  on  the 
ground  that  it  should  have  averred  that  he  had  stated  the 
facts  of  the  case;^^  but  an  affidavit  which  merely  states  that 
defendant  had  a  good  defense,  and  that  his  attorney  to 
whom  he  had  stated  it  said  so,  is  insufficient.''^  An  affi- 
davit of  merits  need  not  show  the  facts  constituting  the 
defense  if  it  shows  that  such  facts  have  been  submitted 
to  the  moving  party's  attorney  and  that  the  latter  has 
advised  that  they  constitute  a  meritorious  defense;  it  is 
likewise  sufficient  if  the  facts  themselves  are  stated,  but 
allegations  that  the  attorney  should  have  imparted  certain 
knowledge  to  all  the  parties  and  that  he  fraudulently  sup- 

56  Id.  Cal.  App.  59,  108  Pac.  878;  Qucaly  v. 

57  Bruhn  v.  Pasco  Land  Co.,  67  Willardson,  35  Utah,  414,  100  Pac. 
Wash.   490,    121   Pac.   981;    Smith  v.       930. 

Stiles,  68  Wash.  345,  123  Pac.  448.  «»  Hughes  Mfg.  etc.  Co.  v.  ElUott, 

58  California  Casket  Co,  v.  McGinn,       167  Cal.  494,  140  Pac.  17. 

10  Cal.  App,  5,  100  Pac.  1077,  1079.  ci  Slater  v.  Selover,  25   Cal.  App. 

69  Frank  Co,  v.  Leopold  etc.  Co.,  13       525,  144  Pae.  298. 
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pressed  such  knowledge  are  mere  conclusions  and  not  suffi- 
cient.®^ An  affidavit  which  states  that  "affiant  was  fully 
advised  of  all  the  facts  and  circnmstances  involved  in  the 
defense"  is  insufficient,^^  as  likewise  is  an  affidavit  which 
merely  alleges  that  the  defendant  has  a  meritorions  de- 
fense,®* or  that  defendants  are  advised  that  they  have  a 
meritorions  defense.®^  A  verified  answer  is  sufficient  as  an 
affidavit  of  merits.®®  The  affidavit  of  counsel  that  he  is 
familiar  with  the  defense  to  be  interposed  and  believes  it 
to  be  good  and  meritorious  is  insufficient.®^  An  affidavit 
of  merits,  whether  by  verified  answer  or  otherwise,  may  be 
made  by  the  attorney  of  the  absent  party,  and  the  verifi- 
cation may  be  made  upon  information  and  belief. 
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§  1434.  Motion,  hearing  on. — ^An  application  to  open  a 
default,  when  there  is  doubt,  should  be  resolved  in  favor 
of  the  applicant,  and  the  appellate  court  will  be  less  in- 
clined to  revise  an  order  granting,  than  one  refusing,  such 
an  application.®^  Upon  an  application  to  open  a  default 
accompanied  by  a  verified  answer  consisting  of  denials  and 
a  cross-complaint,  the  cross-complaint  will  not  be  consid- 
ered in  deteimining  the  merits  of  the  defense."^**  The  court 
cannot  require  the  creditor  to  pay  into  court  money  which 
he  has  received  in  satisfaction  of  the  default  judgment 
which  the  court  is  setting  aside.*^^  The  court  cannot  open 
the  default  of  all  the  defendants  upon  an  application  of 

62  Osmont  V.  All  Persons,  etc.,  165  Ann.  Cas.  1914A,  108,  111  Pac.  286, 
Cal.  587,  133  Pac.  480.  122  Pac.  481. 

63  Quan  Quock  Fong  v.  Lyons,  20  es  state  v.  District  Court,  38  IMont. 
Cal.  App.  668,  130  Pac.  33.  415,  100  Pac.  207. 

64  County  Court  of  Phillips  County  69  Jergins  v.  Schenck,  162  Cal.  747, 
V.  People,  55  Colo.  258,  133  Pac.  752.  124  Pac.  426. 

65  McConnell  v.  Schultz,  23  Colo.  ^n  Vollmer  Clearwater  Co.  v.  Grauo- 
App.  194,  128  Pac.  876.  wald,  21  Idaho,  777,  124  Pac.  278. 

66  Vollmer  Clearwater  Co.  v.  Grune-  '^i  Patterson  v.  Keeney,  165  Cal. 
wald,  21  Idaho,  777,  124  Pac.  278.  405,  Ann.  Cas.  1914D,  232,  132  Pac. 

67  Sherwiu  v.  Sherwin,  33  Nev.  321,  1043. 
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some  of  ftem"  More  than  one  application  r^^J^'^jfl 
netting  up  different  reasons  for  the  setting  aside  of  the 
detanrt  if  made  before  the  decision  of  the  court  is  rendeied 
upon  the  first  motion." 

§  1435.  On  tenns.-The  court  may  he  i°f  ^f  ,f  '7"^; 
iJ'  terms  as  a  condition  of  opening  a  default,  and  the 
defendant  must  comply  with  all  reasonable  terms  imposed 
hv  the  court,"  but  the  court  may  refuse  to  impose  tenns 
An  order  granting  a  motion  to  open  a  default  does  not 
make  the  payment  of  costs  a  condition  precedent  to  the 
taking  effect  of  the  order." 

§  1437.    Covuiter-afSdavits.-Where  a  reasonable  appli- 
cation is  made  to  vacate  a  default  and  the  plaintiff  makes 
no   c^imter-showing,   only   slight  evidence  ^^^^ 
Counter-affidavits  will  not  be  heard  on  the  meuts  of  th 
SeTnse'  but  only  on  excuses  for  permitting  the  default. 

8 1441.  Excuse  for  default.-The  court  is  in  error  for 
refusing  to  vacate  a  default  and  permit  a  party  to  answer 
oS  when  snch  refusal  is  an  abuse  of  discretion^  Cases 
^n  which  defaults  have  been  set  aside  are  as  follows:  A  de- 
f^.Tt  resulting  from  ignorance  o£  the  English  language;" 
Itfault tken  when  defendant's  attorney  opened  the  case 

„  OS.0.  .  AU  Pe„„.,  ele.,  U.  ;«  Be.n  .  Ko.e™.  les  Ca,.  HO, 

Cal.  587,  133  Pac.  480.  .      ..  .^  v     -xc-^   QT 

73  Leonard  v    Brady,  27  Idaho,  7o,  „  ^eck  v.  Lavin,  lo  Idaho,  363,  «/ 
147  Pac.  286.  Pac.  1028;  Harr  v.  Kight,  18  Idaho, 

74  Boyce  v.  Goldfield  etc.  Min.  Co.,  53^  108  Pac.  539. 

36  Nev.  53,  133  Pac.  397.  ^^  Hughes  Mfg.  etc.  Co.  v.  Elliott, 

75  Osmont  V.  All  Persons,  etc.,  Ib5       ^^^  ^^^    ^^^^  ^^^  p^^_  ^^ ,  j^^^^^  ^, 

Cal.  587,  133  Pac.  480.  ^^  ^^^^^  2g  ^2.1.  App.  311,  146  Pac. 


472. 


145  Pac.  95. 
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without  notice;®^  where  service  on  a  foreign  corporation 
was  had  through  agents  unfamiliar  with  legal  proceed- 
ings;^^ where  defendant  intended  to  contest  the  case  but 
failed  to  do  so  after  demurrer  was  overruled  from  excus- 
able neglect  ;^^  a  default  taken  while  defendant  was  under 
arrest  and  in  confinement  and  concerning  which  he  had  no 
knowledge  ;^^  a  default  taken  in  one  of  five  suits  pending 
between  the  parties  concerning  the  same  subject  matter 
when  through  the  mistake  of  a  clerk  the  papers  were  placed 
in  a  file  of  another  of  their  suits  and  time  to  answer  entered 
in  the  calendar  under  another  suit;^^  a  default  granted  after 
demurrer  was  filed ;^'^  a  default  which  was  entered  because 
defendant  mistook  the  law  as  to  the  power  of  the  court  to 
extend  the  time  for  answer  ;^^  a  default  taken  against  a  wife 
in  an  action  upon  a  note  of  herself  and  husband  where  she 
understood  that  the  husband  would  make  a  defense  for 
her;^^  and  a  default  taken  because  of  the  mere  misconclu- 
sion  of  the  defendant  as  to  the  time  in  which  he  had  to 
answer.^" 

Grounds  which  have  not  been  considered  sufficient  to 
authorize  the  court  to  set  aside  a  default  are  as  follows: 
a  mistake  of  law;^^  fraudulent  representations  as  to  imma- 
terial matters ;^^  a  statement  by  plaintiff's  attorney  that  the 

82  McLaughlin  v.  Nettleton  (Okl.),  ^^  Staley  v.   O'Day,   22    Cal.   App. 
148  Pac.  987.  149,  133  Pae.  620. 

83  Frieze  t.  Powell,  79  Wash.  483,  *^  ^^^h  v.  Treat,  45  Mont.  250, 
140  Pac.  690.  ^°°-  ^^^-  1913E,  751,  122  Pac.  745. 

«^   T       •  a  V       J     laci  n  ^    TAT  ®°  HaU  V.  McCan,  62  Or.  556,  126 

84  Jergms  v.  Schenck,  162  Cal.  747,  '  ' 

124  Pac.  426.  ^" 

91  Willoburn  Ranch   C!o.   v.   Yegen, 

85  Patterson    v.    Keeney,    165    Cal.       ^g  j^^^^    ^       ^22  p^^_  9^       g^^^^  ^ 

465,  Ann.  Cas.  1914D,  232,  182  Pac.        .         •         o    \     n       o«  n  t,      ^ro 
'  '         '  American  Surety  Co.,  26  Idaho,  652, 

■^^*^-  Ann.  Cas.  1916E,  209,  145  Pac.  1097; 

86  Downing  v.  Klondike  Min.  &  M.  Domer  v.  Stone,  27  Idaho.  279.  149 
Co.,  165  Cal.  786,  134  Pac.  970.  Pac.  505. 

87  Broderiek  v.  Cochran,  18  Cal.  'J2  Hays  v.  Mercantile  Inv.  Co.,  73 
App.  202,  122  Pac.  972.  Wash.  586,  132  Pac.  406. 
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action  would  be  consolidated  with  others ;''  because  the  de- 
fense was  left  entirely  to  a  partner,  who  neglected  it;^* 
because  of  defendant's  illness  when  the  evidence  thereof 
was  conflicting;^^  because  a  party's  attorney  was  absent 
from  the  state  on  business  ;^^  failure  of  an  attorney  to  note 
upon  his  office  calendar  the  time  within  which  to  answer.®'^ 

83  Durbrow  v.  Chesley,  24  Cal.  App.  »«  Ramey  v.  Smith,  56  Wash.  604, 

416,  141  Pac.  631.  106  Pac.  160. 

8*  Slater  v.  Selover,  25  Cal.   App.  »7  Victor  Power  etc.  Co.  v.  Cole,  11 

525,  144  Pac.  298.  CaL  App.  497,  105  Pac.  758. 

95  Morton  v.  Shannon,  26  Cal.  App. 
689,  147  Pac.  1179. 
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CHAPTER  LII. 
JUDGMENT  ON  PLEADINGS. 

§  1447.     In  general. 
§  1447a.  Motion  for  judgment. 
§  1448.     Defective  pleading. 
§  1456.     Verified  answer. 

§  1447.  In  general. — Judgment  on  the  pleadings  is 
proper  only  where  the  facts  alleged,  if  admitted  to  be  true, 
are  such  that  no  other  judgment  could  be  rendered.^ 
Where  no  material  issue  is  raised,  no  such  judgment  can 
be  rendered.^  Judgment  on  the  pleadings  should  be  re- 
stricted to  such  cases  as  would  ultimately  result  in  a  judg- 
ment in  favor  of  the  moving  party,  regardless  of  the  find- 
ings on  the  facts.* 

§  1447a.  Motion  for  judgment. — Plaintiff's  motion  for 
judgment  is  in  effect  a  general  demurrer  to  the  answer, 
and  searches  the  entire  record,  including  the  complaint, 
and  should  be  denied  where  the  answer  is  not  clearly  de- 
fined,^ and  upon  such  a  motion  the  allegations  of  the  answer 
are  taken  as  tme,^  but  the  motion  cannot  take  the  place 
of  a  demurrer  to  the  pleadings  of  the  defeated  party  so 
as  to  cut  off  his  right  to  ask  permission  to  amend.^     The 

1  Johnson  v.  New  York  Life  Ins.  s  Moore  v.  Kline,  26  Colo.  App, 
Co.,  56  Colo.  178,  L.  R.  A.  1916A,  868,       334,  143  Pae.  262. 

138  Pac.  414.  <  Hancock  v.   Luke,   46   Utah,    26, 

2  Weaver   v.    New   Jersey   Fidelity       148  Pac.  452. 

etc.   Co.,   56  Colo.   112,  51  L,  B.  A.  s  Eppich    v.    Blanchard,    58    Colo. 

(N.  S.)   414,  136  Pae.   1180;    Eppich  139,    143    Pac.    1035;    Davenport    v. 

v.  Blanchard,  58   Colo.  139,  143  Pac.  Burke,  27  Idaho,  464,  149  Pae.  511; 

1035;    Cobban  Realty  Co.   v.   Donlan,  Sharp  Lumber  Co.  v.  Kansas  Ice  Co,, 

51  Mont.  58,  149  Pac.  484;  St.  Louis  42   Okl.  689,  142   Pac.   1016. 

&  S.  F.  Ry.  Co.  V.  Kerns,  41  Okl.  167,  6  Wallace  v.  Collier,  59  Colo.  144, 

136   Pac.   169;    Goodman   v.   Brough-  147  Pac.  660;  Miller  v.  Houston,  27 

man,  39  Okl.  585,  136  Pac.  420.  Colo.  App.  89,  146  Pac.  786. 
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motion  is  not  available  where  the  defect  complained  of  may 
be  cured  by  amendments  To  sustain  a  motion  for  judg- 
ment on  the  pleadings,  the  court  should  be  able  to  deter- 
mine from  the  pleadings  what  the  rights  of  the  parties  are 
and  to  base  a  final  judgment  thereon.^  The  defect  of  in- 
consistent defenses  cannot  be  attacked  by  such  a  motion.* 
In  the  absence  of  any  request  by  the  defendant  to  amend, 
the  plaintiff  may  have  judgment  upon  his  motion  therefor 
on  the  ground  that  the  facts  set  up  in  the  answer  do  not 
constitute  a  defense. ^^  Failure  to  reply  to  an  allegation 
of  contributory  negligence  is  not  sufficient  ground  for  a 
judgment  on  the  pleadings." 

§  1448.  Defective  pleading. — A  judgment  is  properly  en- 
tered for  the  plaintiff  where  the  complaint  is  not  demur- 
rable and  the  answer  does  not  state  any  defense. ^^  In  the 
absence  of  the  allegation  of  the  fulfillment  of  conditions 
precedent  or  an  excuse  for  their  nonfulfillment,  judgment 
will  be  entered  against  the  plaintiff.^^  Any  reasonable 
doubt  will  be  resolved  in  favor  of  the  pleading,  and  it  is 
error  to  grant  plaintiff's  motion  after  he  has  filed  a  reply 
to  the  new  matter  set  up  in  the  defendant's  answer.^'*  If 
the  complaint  is  good  and  the  answer  denies  only  conclu- 
sions of  law,  a  judgment  on  the  pleadings  is  proper.^^ 

§  1456.  Verified  answer. — In  an  action  on  a  note,  an  un- 
verified denial  may  be  stricken  out  and  judgment  be  ren- 

7  Kingsbury  t.  Vreeland,  58  Colo.  12  Rischar  v.  Shields,  26  Idaho,  616, 
212,  144  Pac.  887.  145  Pac.  294;  Davenport  v.  Burke,  27 

8  WilUains  v.  Rocky  Mountain  Fuel  Idaho,  4G4,  149  Pac.  511;  Shipman 
Ck);,  55  Colo.  133,  133  Pac.  742.  v.  Porter  (Okl.),  149  Pac.  901. 

9  Richards  v.  Stewart,  53  Colo.  205,  i3  McCoy  v.  Torrance  County  Sav. 
124  Pac.  740.  Bank,  19  N.  M.  422,  144  Pac.  283. 

10  Gerard  etc.  Co.  v.  McNair,  68  1*  Peck  v.  First  National  Bank 
Wash.  321,  123  Pac.  462.  (Okl.),  150  Pac.  1039. 

11  Pullman  Co.  v.  Finley,  20  Wyo.  i'  Shvvayder  v.  Clay,  24  Colo.  App. 
456,  125  Pac.  380.  336,  133  Pac.  42. 
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dered  on  the  pleadings.^^  An  unverified  reply  containing  a 
general  denial  to  new  matter  set  up  in  the  verified  answer 
may  be  stricken  out  upon  motion  and  judgment  granted 
the  defendant  on  the  pleadings."  If  an  answer  is  sworn 
to  before  the  clerk  of  the  court  on  the  date  that  the  case 
is  called  for  trial,  judgment  cannot  be  granted  upon  the 
pleadings.^^  An  unverified  answer  is  not  a  nullity;  and 
unless  an  objection  to  the  want  of  verification  is  raised  by 
motion  for  judgment  or  by  motion  to  strike  out,  the  defect 
is  waived.^® 

16  Brewer  v.  Martin,  40  Okl.  350,       Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Robin- 
138  Fac.  166;  Rose  v.  Boyer,  92  Kan.       ^on,  36  Okl.  435,  129  Pac.  20. 

892    141  Pac    1006  ^^  Manning  v.  Stroud  State  Bank, 

26  Okl.  625,  110  Pac.  650. 

17  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  ,,  ^j^^  ^    ^^^^     29  Cal.  App.  473, 
Moore,   36    Okl.    433,    129    Pac.   24;       ^^^  ^^^  gg^^ 
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CHAPTER  LIII. 
JUDGMENT  BY  CONFESSION. 

§  H58.     In  general. 

§  1467.     Setting  aside  confessions. 

§  1472.     Judgment  by  consent. 

§  1458.  In  general. — In  the  absence  of  a  statnte  allow- 
ing summary  judgment  against  sureties  on  a  bond,  a  judg- 
ment based  upon  a  stipulation  therefor  must  at  least 
comply  with  the  formalities  presented  for  confession  of 
judgment.^  Where  the  plaintiffs  were  not  entitled  to  any 
judgment  different  from  that  which  defendant  offered  to 
confess,  plaintiff  cannot  complain  that  upon  his  refusal  to 
accept  the  action  was  dismissed.^  An  offer  of  judgment 
is  deemed  withdrawn  if  notice  of  its  acceptance  is  not  given 
in  due  time.^  A  document  signed  by  defendants  consent- 
ing to  the  entry  of  judgment  is  not  a  judgment,  and  the  act 
of  the  clerk  in  entering  the  judgment  is  ministerial,  and  he 
should  follow  closely  the  form  provided  by  law.^  A  judg- 
ment made  pursuant  to  stipulation  and  entered  in  open 
court  in  the  presence  of  the  parties  and  their  attorneys  is 
valid.^ 

§  1467.  Setting  aside  confessions. — A  judgment  con- 
fessed under  the  warrant  of  an  attorney  will  be  set  aside 
where  affidavits  show  a  prima  facie  good  defense  on  the 

1  Kalb  etc.  Lumber  Co.  v.  Cram,  son  v.  Wamego,  81  Kan.  259,  105  Pac. 
60  Wash.  664,  111  Pac.  1050.  530. 

2  First  National  Bank  v.  Hotchkiss,  *  Old  Settlers'  Inv.  Co.  v.  White, 
49  Colo.  593,  114  Pac.  310;  Feight  v.  158  Cal.  236,  110  Pac.  922. 

Thisler,  84  Kan.  185,  114  Pac.  249.  e  Continental    B.    &    L.    Assn.    v. 

3  Hagerman  v.  Mutual  Life  Ins.  Woolf,  12  Cal.  App.  725,  108  Pac 
Co.,  45  Colo.  459,  103  Pac.  276;  John-       729. 
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merits  and  the  application  is  made  in  due  time.®  On  mo- 
tion to  vacate  a  judgment  against  a  corporation  which  was 
rendered  upon  the  confession  of  the  president,  the  court 
should  not  pass  upon  the  merits  of  the  defense  alleged, 
since  that  would  deprive  the  defendant  of  its  day  in  court, 
but  should  pass  only  upon  the  question  of  the  alleged  col- 
lusion by  the  president  and  his  personal  interests  In  the 
absence  of  fraud  in  procuring  consent  to  judgment,  such  a 
judgment  will  not  be  set  aside.^  Where  there  is  a  verbal 
stipulation  in  open  court  that  upon  failure  to  make  certain 
payment  within  a  certain  time  judgment  be  entered,  the 
defendant,  having  obtained  an  extension  of  time,  may  re- 
pudiate the  other  provisions  of  the  stipulation.^ 

§  1472.  Judgment  by  consent. — Judgments  by  consent 
are  valid  as  between  parties.^"  A  judgment,  even  though 
by  consent,  must  not  be  rendered  in  vacation  and  in  a  for- 
eign county."  Where  a  decree  follows  the  findings  of  a 
referee,  it  is  immaterial  that  a  stipulation  for  the  entry  of 
the  decree  was  not  signed  by  the  parties. ^^ 

6  Richards  v.  First  Nat.  Bank,  59  v.  Woolf,  12  Cal.  App.  725,  lOS  Pac. 
Colo.  403,  148  Pae.  912.  729. 

7  Arizona  etc.  Co.  v.  Benton,  12  '"  ^^°*°°  ^^°*°^  Carriage  Co.  v. 
Ariz.  373,  100  Pac.  952.  Blomberg,    84   Wash.    451,    147    Pae. 

21;  In  re  Goss'  Estate,  73  Wash.  330, 

8  United     States     Const.     Co.     v.       132  p^c.  409. 

Armour  Packing  Co.,  35  Okl.  177,  I2S  n  Dunn  y.  Carrier,  40  Okl.  214,  135 

Pac.  731;   Starr  v.  Tennant,   35  Okl.  p^g^  337^ 

125,  128  Pac.  733.  12  Loudon  etc.  Co.  t.  Berthoud,  57 

»  Continental  Bldg.  &  Loan  Assn.  Colo,  374,  140  Pac.  802. 
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CHAPTER  LIV. 
JUDGMENT  OF  DISMISSAL  AND  NONSUIT. 

§  1476.  Dismissal. 

§  1486.  Nonsuit,  nature  of. 

§  1487.  Motion. 

§  1488.  Nonsuit,  when  granted. 

§  1489.  Effect  of  motion  for  nonsuit, 

§  1493.  Nonsuit— Review  on  appeal. 

§  1476.  Dismissal. — If  the  plaintiff  could  not  recover 
upon  proving  all  the  allegations  of  the  complaint,  the  court 
may  properly  dismiss  the  action  when  the  complaint  is 
challenged  by  the  objection  to  evidence  in  support  of  it.^ 
Where  an  action  is  for  damages  only,  the  failure  to  prove 
substantial  damages  will  warrant  a  dismissal,  but  not  if 
the  action  also  involves  property  and  personal  rights  which 
have  value  in  themselves.^  The  dismissal  of  a  contractor's 
action  for  compensation  because  he  has  not  obtained,  or 
shown  an  excuse  for  not  obtaining,  the  architect's  certifi- 
cate, which  was  a  condition  precedent  to  payment  of  the 
claim,  should  be  made  without  prejudice  to  bring  another 
action.^  If  the  pleading  of  the  plaintiff  states  a  cause  of 
action,  it  is  error  for  the  court  to  dismiss  the  action  upon 
the  motion  of  the  defendant,  and  render  a  judgment  against 
the  plaintiff,  upon  the  mere  opening  statement  of  plaintiff's 
counsel.*  In  Oklahoma,  the  dismissal  of  an  action  is  a 
judgment  requiring  an  order  of  record.*^ 

1  Manns  v.  Boston  Harbor  etc.  CJo.,  '  Lindblom  v.  Mayar,  81  Wash. 
82  Wash.  411,  144  Pac.  535.                         ^50,  142  Pae.  695. 

4  Sullivan    v.    Williamson,    21    Okl. 

2  Hewson  v.  Peterman  Mfg.  Co.,  76       844   98  Pac.  1001. 

Wash.  600,  Ann.  Cas.  1915D,  346,  51  J  ^^^^^^^  ^^  ^'^^^  .q^^.     ^g^,  p^^^ 

L.  B.  A.  (N.  S.)  398,  136  Pae.  1158.       ^^2. 
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§  1486.  Nonsuit,  nature  of. — A  motion  for  nonsuit  is  in 
effect  a  demurrer  to  the  evidence.^  It  is  proper  when 
plaintiff's  evidence  does  not  warrant  a  verdict  in  his 
favor,^  and  may  be  made  at  any  time  when  it  is  apparent 
from  his  own  testimony  that  he  cannot  recover.*^  A  motion 
for  nonsuit  should  be  granted  if  the  evidence  at  the  close 
of  plaintiff's  case  is  not  sufficient  for  submission  to  the 
jury,^  as  where  testimony  in  a  personal  injury  case  leaves 
the  cause  of  the  accident  speculative.® 

It  is  not  proper  to  grant  a  nonsuit  where  there  were  no 
grounds  stated  in  support  of  the  motion  or  if  the  defect 
relied  upon  is  capable  of  correction.^"  A  general  objec- 
tion that  plaintiff  has  failed  to  prove  his  case  is  insufficient 
as  a  statement.^^  In  California,  there  is  no  such  thing  as 
a  nonsuit  in  the  justice  court.^^ 

§  1487.  Motion. — The  plaintiff  is  entitled  to  a  motion 
specifying  the  ground  on  which  the  nonsuit  is  asked,  so 
that  he  may  by  amendment,  or  further  proof,  supply  the 
suggested  defect."  Ordinarily,  a  motion  for  a  nonsuit  will 
not  be  entertained  until  all  plaintiff's  evidence  has  been 
introduced ;^^  but  where  on  his  own  testimony  a  judg- 
ment cannot  be  rendered  for  plaintiff,  such  a  motion  may 

B  Lyon  T.  Lyon,  39  Okl.   Ill,  134  n  Coghlan  v.   Quartararo,   15   Cal. 

Pac.  650.  App.  662,  115  Pac.  664;  In  re  Cheval- 

6  King  Powder  Co.  v,  Dillon,  42  lier's  Estate,  159  Cal.  161,  113  Pae. 
Colo.   316,  96  Pac.  439.  130. 

7  Roach  V.  Rutter,  40  Mont.  167,  12  Peacock  v.  Superior  Court,  163 
105  Pac.  555.  Cal.  701,  126  Pac.  976;   Smith  v.  Su- 

8  Domurat  v.  Oregon  etc.  Nav.  Co.,  perior  Court,  2  Cal.  App.  529,  84  Pac. 
66  Or.  135,  134  Pae.  313;   Merrill  v.  54. 

Missouri   Bridge  &   Iron  Co.,   69    Or.           i3  in  re  Higgins'  Estate,   156   Cal. 

585,  140  Pae.  439.  257,     104    Pac.    6;     Smalley    v.    Rio 

9  Holmberg  v.  Jacobs,  77  Or.  246,  Grande  W.  Ry.  Co.,  34  Utah,  423,  98 
150  Pac.  284.  Pac.  311. 

10  Christenson  Lumber  Co.  v.  Buck-  1*  Wheeler  v.  Oregon  Ry.  &  Nav. 
ley,  17  Cal.  App.  37,  118  Pac.  466.           Co.,  16  Idaho,  375,  102  Pac  347. 


239  JUDGMENT  OF  DISMISSAL  AND   NONSUIT.  §  1488 

be  made  and  granted  before  he  rests  his  case.^'  The  trial 
court  may  erroneously  refuse  a  motion  for  nonsuit  at  the 
close  of  plaintiff's  testimony,  and  thereafter  sustain  the 
same  challenge  at  the  close  of  all  the  testimony.^^  The 
motion  will  be  overruled  where  no  grounds  are  stated  in 
support  of  it."  A  motion  on  the  ground  that  plaintiff's 
evidence  does  not  show  a  prima  facie  cause  is  too  general, ^^ 
but  a  motion  on  the  ground  that  plaintiff  had  not  produced 
sufficient  evidence  corresponding  to  the  ground  authorized 
by  the  code  provision  has  been  held  to  be  sufficient  with- 
out specifying  the  particular  insufficiency.^" 

§  1488.  Nonsuit,  when  granted. — In  an  action  for  failure 
to  deliver  a  specific  grade  of  com,  in  the  absence  of  any 
evidence  as  to  the  market  value  of  that  grade,  the  defend- 
ant may  have  a  nonsuit.^  Evidence  developed  upon  cross- 
examination  of  plaintiff's  witnesses  may  be  considered  in 
granting  a  nonsuit,^^  and  all  the  testimony  admitted  with- 
out objection  must  be  considered.^^  Where  defendant's 
evidence  is  in,  the  question  as  to  who  has  the  burden  of 
proof  is  immaterial.^^  Only  the  evidence  tending  to  prove 
plaintiff's  case  with  fair  inferences  and  presumptions 
therefrom,  and  no  contradictions  thereto,  should  be  con- 
sidered.^^   The   credibility   of  witnesses   cannot  be   ques- 

15  Skelton  t.  Schecht  Motor  Co.,  22  is  Johnson  v.  Southern  Cal,  Edison 

Cal.  App.  '144,  133  Pac.  504.  Co.,  27  Cal.  App.  425,  150  Pac.  656 ; 

18  Toutle  Logging  Co.  v.  Hammond  Cal.  Code  Civ.  Proc.  581. 

Lumber  Co.,  78  Wash.  568,  139  I'ac.  20  Schon  etc.  Co.  v.  Snow,  43  Colo. 

625.  538,  96  Pac.  182. 

17  Olson-Mahony  Lumber  Co.  v.  21  Waltz  v.  Silveria,  25  Cal.  App. 
Maxwell,  18  Cal.  App.  668,  124  Pac.  717,  145  Pac.  169. 

100;  Sebring  v.  Harris,  20  Cal.  App.  22  Wasiljeff  v.   Hawley  Paper  Co., 

56,  128  Pac.  7;  Hammer  v.  Campbell  68  Or.  487,  137  Pac.  755. 

etc.  Gas  E.  Co.,  74  Or.  126,  144  Pac.  23  Henry   v.    Chicago    M.    etc.    Ry. 

396.  Co.,  84  Wash.  633,  147  Pac.  425. 

18  Boyd  T.  San  Pedro  etc.  R.  Co.,  24  Marron  v.  Marron,  19  Cal.  App. 
45  Utah,  449,  146  Pac.  282.  326,  125  Pac.  914. 
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tioned,  all  testimony  being  assumed  to  be  true.^^  While 
the  court  may  in  its  discretion  grant  a  motion  for  nonsuit, 
made  at  the  close  of  the  evidence  for  both  parties,  where 
from  the  evidence  it  is  clear  that  it  would  be  the  court's 
duty  to  set  aside  any  verdict  rendered  against  defendant, 
yet,  when  the  motion  is  made  at  the  close  of  plaintiff's  case, 
tlie  evidence,  whether  erroneously  admitted  or  not,  if  rele- 
vant to  the  issues,  must  be  given  full  credit,  and  any  con- 
flict in  the  testimony  cannot  be  considered.^^  All  testi- 
mony in  the  record  is  entitled  to  consideration  in  the  light 
most  favorable  to  plaintiff.^^  The  court  may  submit  a  case 
to  the  jury  without  allowing  argument  upon  the  motion  for 
a  nonsuit.^* 

§  1489.  Effect  of  motion  for  nonsuit. — Upon  a  motion 
for  a  nonsuit,  the  question  of  the  credibility  of  the  wit- 
nesses does  not  arise;  the  testimony  in  favor  of  plaintiff 
is  assumed  to  be  true,  and  the  defendant  must  be  deemed 
to  have  admitted  for  the  purpose  of  the  motion  all  the  facts 
upon  which  there  is  any  evidence.^^ 

§  1493.  Nonsuit — Review  on  appeal. — The  failure  to 
stand  on  a  motion  for  nonsuit  waives  the  objection,  and 

25  Leitch  V,  Marx,  21  Cal.  App,  Cal.  App.  117,  122  Pac.  426;  Jones  v. 
208,  131  Pac.  328.  Bay  Cities  El.  Co.,  22  Cal.  App.  81, 

26  Bush  V.  Wood,  8  Cal.  App.  647,  133  Pac.  492 ;  Hill  v.  Pacific  G.  &  El. 
97  Pac.  709;  Paolini  v.  Fresno  C.  &  Co.,  22  Cal.  App.  788,  136  Pac.  492; 
I.  Co.,  9  Cal.  App.  1,  97  Pac.  1130.  O'Connor  v.  Mennie,  169  Cal.  217,  146 

27  Dillard  v.  Olalla  Min.  Co.,  52  Pac.  674;  South  Idaho  Conference  v. 
Or.  126,  94  Pac.  966,  96  Pac.  678;  Hartford  Fire  Ins.  Co.,  26  Idaho,  712, 
McCafferty  v,  FUnn,  32  Nev.  269,  107  145  Pac.  502;  Culver  v.  Kehl,  21 
Pac.  225.  Idaho,  595,  123  Pac.  301;  McAllister 

28  Hull  V.  Seattle  R.  &  S.  R.  Co.,  60  v.  Rocky  Ford  Coal  Co.,  45  Mont.  433, 
Wash.  162,  110  Pac.  804;  Robinson  v.  123  Pac.  696;  Lackman  v.  Simpson, 
Salt  Lake  City,  37  Utah,  520,  109  Pac.  46  Mont.  518,  129  Pac.  325;  Daily  v. 
817.  Marshall,  47  Mont.  377,  133  Pac.  681; 

2a  Davis  V.  Crump,  162  Cal.  513,  Week  v.  Reno  Tr.  Co.,  38  Nev.  285, 
123  Pac.  294;  Mitchell  v.  Brown,  18        149   Pac.   65;    Corby  v.  Hull,   72  Or. 
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the  whole  testimony  will  be  considered,^®  since  the  defend- 
ant thereby  risks  the  possibility  of  the  defects  in  plain- 
tiff's proof  being  supplied  by  later  evidence.^^  An  objec- 
tion is  not  waived,  however,  unless  the  testimony  furnished 
by  the  defendant  cures  the  defect  in  the  plaintiff's  testi- 
mony,^^ and  the  upper  court  will  consider  all  the  testi- 
mony where  defendant  has  furnished  any  evidence  after 
the  overruling  of  a  motion  for  nonsuit.^^ 


429,  143  Pac.  639;  Thienes  v.  Fran- 
cis, 69  Or.  165,  138  Pac.  490;  Smith 
V.  Columbus  Buggy  Co.,  40  Utah,  580, 
123  Pac.  580;  Valentino  v.  Northern 
Pac.  Ry.  Co.,  70  Wash.  95,  126  Pac. 
99;  Hillebrant  v.  Manz,  71  Wash. 
250,  128  Pac.  892. 

30  Parker  v.  Washington  Tug  &  B. 
Co.,  85  Wash.  575,  148  Pac.  896; 
Smith  V.  Potlach  Lumber  Co.,  22 
Idaho,  782,  128  Pac.  546;  Tonkin- 
Clark  Realty  Co.  v.  Hedges,  24  Idaho, 
304,  133  Pac.  659.  Contra,  Boyd  v. 
San  Pedro  etc.  Ry.  Co.,  45  Utah,  449, 
146  Pac.  282. 

31  Denver  v.  Munroe,  21  Colo.  App. 

16 


312,  121  Pac.  684;  Lowe  v.  San  Fran- 
cisco &  N.  W.  Ry.  Co.,  154  Cal.  573, 
98  Pac.  678;  Yergy  v.  Helena  L.  k 
Ry.  Co.,  39  Mont.  213,  18  Ann.  Cas. 
1201,  102  Pac.  310;  Taylor  v.  Taylor, 
54  Or.  560,  103  Pac.  524. 

32  Patty  V.  Salem  Flouring  Mills 
Co.,  5.3  Or.  350,  96  Pac.  1106,  98  Pac. 
521,  100  Pac.  298;  Dryden  v.  Peltou 
etc.  Co.,  53  Or.  418,  101  Pac.  190. 

33  Dignam  v.  Shaff,  51  Wash.  412, 
22  L.  R.  A.  (N.  S.)  996,  98  Pac.  1113: 
Cleary  v.  General  Contracting  Co.,  53 
Wash.  254,  101  Pac.  888;  Schon  v. 
Modern  Woodmen  of  America,  51 
Wash.  482,  99  Pac.  25. 
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CHAPTER  LV. 
JUDGMENT  FOR  COSTS. 

§  1494.  In  general. 

§  1495.  Costs— Affidavit. 

§  1496.  Attorney  fees. 

§  1496a.  Witness  fees. 

§  1497.  Eetaxing  costs. 

§  1498.  Costs,  when  allowed — Discretion  of  court. 

§  1501.  Costs  are  part  of  judgment. 

§  1507.  Costs  on  appeal. 

§  1507a.  Appeal  from  justice  court. 

§  1508.  On  judgment  affirmed  in  part  and  reversed  in  part. 

§  1509.  New  trial  awarded. 

§  1510.  Judgment  reversed. 

§  1514.  Costs — Security  for. 

§  1494.  In  general. — If  both  parties  prevail,  the  costs 
should  be  divided  between  them,^  and  where  a  cross-com- 
plaint for  an  injunction  in  damages  is  filed  in  a  suit  brought 
by  one  riparian  owner  against  another  for  obstructing 
the  water  of  a  stream,  and  the  action  is  dismissed,  the 
court  should  require  each  party  to  pay  his  own  costs.'' 
Where  the  owner  of  stock  was  compelled  to  replevin  them 
from  a  party  who  claimed  the  stock  but  was  only  able 
to  establish  a  lien  for  care,  the  costs  should  be  divided.^ 
Where  the  defendant  disclaims  any  title,  costs  should  not 
be  taxed  against  him  in  a  quiet  title  action.^  Defendants 
who  resist  the  delivery  of  warrants  in  their  individual 
capacity  in  a  mandamus  suit  are  liable  to  the  prevailing 
party  for  costs. ^     The  sheriff  is  not  a  mere  nominal  party 

1  Field  V.  Hudson,  20  N.  M.  178,  «  Simmons  v.  Simmons,  23  Idaho, 
147  Pac.  283.  483,  130  Pac.  784. 

2  Fischer  v.  Davis,  24  Idaho,  216,  ^  ^ook  v.  Dabney,  70  Or.  529,  139 
133    Pac.    910;    Ison   v.    Sturgill,    57  p^^    ^gi 

Or.  109,  109  Pac.  579,  110  Pac    535; 

White  V.  Price,  56  Or.  376,  108  Pac.  ^  I^o^rd  of  Directors  v.  Wessels,  21 

776  Colo.  App.  456,  122  Pac.  400. 
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in  a  suit  to  restrain  a  threatened  execution  sale  and  to  quiet 
title  against  the  certificate  of  sale,  and  is  liable  for  costs.* 
Where  the  defendant  is  ready  and  willing  to  convey  the 
land  to  the  person  entitled  under  the  contract,  a  successful 
intervening  claimant  is  liable  for  the  costsJ  One  seeking 
to  redeem  from  a  mortgage  usually  has  all  the  costs  to 
pay,  but  where  much  of  the  costs  accrued  because  of  the 
wrongful  acts  of  the  mortgagee,  neither  party  should  have 
costs.* 

§  1495.  Costs — Affidavit. — A  memorandum  of  costs  filed 
prior  to  the  formal  decision  is  premature  and  should  be 
stricken  out.®  The  court  should  strike  from  the  files  a 
cross-bill  not  filed  within  the  time  allowed  by  law.^*'  A 
memorandum  must  not  only  be  filed  but  served.^^  The 
time  usually  allowed  for  filing  the  cost  bill  is  five  days.^- 
The  attorney  for  a  party  may  verify  the  cost  bill,^^  and 
such  a  verification  may  be  made  to  the  best  of  his  knowl- 
edge and  belief." 

§  1496.  Attorney  fees. — Attorney's  fees  are  not  recover- 
able   as   costs    in   the    absence    of    statutory    authority.^^ 

6  Bender  v.  Eagan,  53  Wash.  521,  12  Moapa  Garden  Co.  v.  San  Pedro 

102  Pac.  427.  etc.  Ry.  Co.,  45  Utah,  141,  143  Pac. 

I  Cusbing  V.  Heuston,  53  Wash.  218;  Hayes  v.  Hutchinson,  etc.,  81 
379,  102  Pac.  29.  Wash.  394,  142  Pac.  865;   Cal.  Code 

8  Hawkins  v.  Elston,  58  Colo.  400,       Civ.  Proc.  1033. 

146  Pac.  254.  ^^  Cunningham  v.  Friendly,  76  Or. 

9  Smith   V.    Faris-Keal    Const.   Co.,       16,  147  Pac.  752. 

27  Idaho,  407,  150  Pac.  25.  1*  Hoskins  v.  Northern  Pac.  R.  Co., 

10  Radovich  v.  Western  Union  Tel.  39  Mont.  394,  102  Pac.  988;  Moapa 
Co.  (French),  36  Nev.  341,  135  Pac.  Garden  Co.  v.  San  Pedro  etc.  Ry.  Co., 
920,   136   Pac.   704;    Clark  v.   Baker,  45  Utah,  141,  143  Pac.  218. 

76  Wash.  110,  135  Pac.  1025.  is  Evans  v.  Central  Life  Ins.  Co., 

II  Griffith  V.  Welbanks  &  Co.,  26  87  Kan.  641,  41  L.  R.  A.  (N.  S.)  1130, 
Cal.  App.  477,  147  Pac.  986;  Steens-  125  Pac.  86;  Jenkins  v.  Commercial 
laii<l  V.  Hess,  25  Idaho,  181,  136  Pac.  Nat.  Bank,  19  Idaho,  290,  113  Pac. 
1124;  Idaho  Rev.  Codes,  sec.  4912.  463. 
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Where   the   statute  provides  for  an  attorney's  fee,   only 
one  fee  can  be  allowed  regardless  of  the  number  of  trials.^® 

§  1496a.  Witness  fees. — The  fees  of  a  witness  attending 
voluntarily  and  coming  from  a  distance  of  more  than  thirty 
miles  may  be  allowed,  but  mileage  for  such  witness  cannot 
be  taxed  as  costs. ^'''  Mileage  may  or  may  not  be  computed 
from  the  place  of  residence  of  the  witness,  according  to  the 
circumstances  of  the  particular  case.^^  A  reasonable  fee 
for  an  interpreter  is  allowable. ^^  The  testimony  of  a  wit- 
ness may  be  incompetent,  but  in  the  absence  of  bad  faith 
his  fees  should  be  allowed.^*^  A  defendant  railroad  com- 
pany is  entitled  to  mileage  and  per  diem  for  its  employees 
whom  it  brought  to  the  place  of  trial  as  witnesses.^^ 

§  1497.  Retaxing  costs. — An  objection  that  a  cost  bill 
was  not  properly  served  is  waived  by  appearing  and  ob- 
jecting to  the  bill,^^  unless  the  service  is  questioned  or  the 
right  to  question  it  is  reserved.^^ 

Wliere  the  plaintiff's  cost  bill  is  properly  verified,  and 
upon  the  motion  to  retax  the  attorney  testified  fully  in  sup- 
port of  the  bill  and  was  not  contradicted,  the  costs  should  not 
be  retaxed.^^  While  the  filing  of  a  verified  memorandum  of 
costs  prima  facie  establishes  the  correctness  of  the  charges 
therein,  yet,  when  their  correctness  is  challenged,  the  burden 
is  on  the  party  claiming  the  costs  to  show  that  the  charges 

16  Bennett  v.  Seattle  Electric  Co.,  21  Henry  v.  Chicago,  M.  &  P.  S. 
56  Wash.  407,  105  Pac.  825.  By.  Co.,  84  Wash.  633,  147  Pac.  425. 

17  Naylor  v.  Adams,  15  Cal.  App.  ^2  Cunningham  v.  Friendly,  76  Or. 
353,  114  Pac.  997;  Zelavin  V.  Tonopah  ^g    147  Pac    752 

etc.  Dev.  Co.  (Nev.),  149  Pac.  188.  ' 

18  Lynes  v.  Northern  Pac.  R.  Co.,  43  ''  Radovich  v.  Western  Union  Tel. 
Mont.  317,  Ann.  Cas.  1912C,  183,  117  ^o.  (French),  36  Nev.  341,  135  Pac. 
Pg^g   g2_  920,  136  Pac.  704;  Naylor  v.  Adams, 

19  Hall  V,  Northwest  Lumber  Co.,  ^^  ^al.  App.  353,  114  Pac.  997. 

61  Wash.  351,  112  Pac.  369.  21  pay  v.  Fay,   165   CaL  469,   132 

20  Isman  v.  Altenbraud,  42   Mont.       Pac.  1040. 
188,  111  Pac.  849. 


245  JUDGMENT  FOR  COSTS.  §§  1498-1501 

are  proper. ^^  Notice  of  a  motion  to  retax  costs  filed  and 
served  within  two  days  after  the  service  of  the  cost  bill 
is  sufficient  without  the  actual  filing  of  the  motion  itself, 
and  if  the  opposite  party  is  aggrieved  because  the  day 
named  for  making  the  motion  is  set  too  far  ahead,  he 
should  apply  to  the  court  to  shorten  the  time.^*'  A  party 
who  has  not  served  a  copy  of  his  cost  bill  upon  the  attorney 
for  the  adverse  party  cannot  attack  a  motion  to  retax  the 
costs  for  not  having  been  filed  in  time.^^ 

§  1498,    Costs,  when  allowed — Discretion  of  court. — The 

allowance  of  costs  is  largely  within  the  discretion  of  the 
court.^^  Where  both  parties  are  benefited  by  the  gen- 
eral result  from  the  adjustment  of  the  conflicting  claims, 
the  court  may  in  its  discretion  adjudge  that  each  party  pay 
his  own  costs.'^  It  was  not  an  abuse  of  discretion  for  the 
court  to  award  costs  to  defendant  in  an  action  involving  the 
right  to  take  water  from  a  stream  where  he  disclaimed  any 
right  to  take  any  except  flood  waters,  to  which  he  was  en- 
titled, and  where  the  position  of  defendant's  headgate  com- 
pleted before  the  action  was  begun  showed  that  the  ordinary 
flow  of  water  would  not  reach  it.^° 

§  1501.  Costs  are  part  of  judgment. — A  successful  liti- 
gant's  statutory  right  to  have  certain  expenses  taxed  as 
costs  must  be  enforced  in  the  original  action.^^    A  party 

25  Whitaker  v.  Moran,  23  Cal.  App.  28  Croup  v.  De  Moss,  78  Wash.  128, 
758,   139   Pac.   901;    Isman  v.   Alten-  138  Pac.   671;   Duley  v.  Peacock,   17 
brand,  42   Mont.   188,   111   Pac.   849;  Cal.  App.  418,  119  Pac.  lOSG. 
Kelly    T.    Butte,    44    Mont.    115,    119  .^  j^^^^^  ^_  p^^^^^^  ^^  ^^    3^3^  g. 

^^°-  ■^'^■^-  Pac.  732,  98  Pac.  1083,  102  Pac.  728. 

26  Lind  V.   Webber,    36    Nev.    623, 

50  L.  R.  A.   (N.  S.)    1046,  134  Pac.  ""  Gallatin  v.  Corning  Irr.  Co.,  163 

461,  135  Pac.  139,  141  Pac.  458.  ^al.   405,   Ann.   Cas.    1914A,   74,    126 

27  Eadovich  v.  Western  Union  Tel.       ^^^-  ^^•*- 

Co.   (French),  36  Nev.  341,  135  Pac.  -i  Perlus   v.  Silver,   71  Wash,   338, 

920,  136  Pac.  704.  128  Pac.  661. 
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successful  in  the  supreme  court  is  entitled  to  costs  and  to 
an  execution  therefor  in  the  absence  of  any  specific  order .^^ 

§  1507.  Costs  on  appeal. — The  appellate  court  has  dis- 
cretion to  determine  what  should  he  considered  as  costs.^^ 
In  a  suit  to  enjoin  defendant  from  breaking  plaintiff's 
water-gates  and  taking  more  water  than  he  is  entitled  to, 
it  is  inequitable  to  charge  him  with  costs  on  reversal  of  the 
judgment  in  his  favor  where  his  interest  in  the  suit  is 
small.^*  Judgment  for  costs  will  be  rendered  against  the 
appellant  upon  dismissal  of  the  appeal  for  want  of  suffi- 
cient bond.^^  Costs  should  not  be  allowed  for  unnecessary 
matters  included  in  the  record,^^  and  where,  under  the 
statute,  the  record  should  be  printed  in  narrative  form,  the 
cost  of  printing  an  extract  containing  tlie  questions  and 
answers  should  not  be  allowed.^^  Allowance  cannot  be 
made  for  a  copy  of  the  record  secured  for  convenience.^* 
Where  both  parties  have  violated  the  court  rule  in  the 
printing  of  their  briefs,  neither  should  recover  the  costs 
thereof.^^  Ordinarily,  the  prevailing  party  on  appeal  is 
entitled  to  costs,  as  a  matter  of  course,  and  they  are  in- 
cluded in  the  remittitur  without  any  order  of  the  court.*** 
Where  both  parties  are  partly  successful,  the  allowance  of 
costs  is  within  the  discretion  of  the  court.'*^    The  court  may 

32  Gallup  Electric  Light  Co.  v.  129  Pac.  140;  Maxwell  etc.  Dry 
Pacific  Imp.  Ck).,  16  N,  M.  279,  117  Goods  Co.  v.  Woodruff,  89  Kan.  821, 
Pac.  845.  132  Pac.   1005. 

33  Blair  v.  Brownstone  Oil  etc.  Co.,  S7  Gordon  v.  CummiDgs,  78  Wash. 
20  Cal.  App.  316,  128  Pac.  1022.  515,  139  Pac.  489. 

34  Central  Oregon  Irr.  Co.  V.  Whited,  38  Cunningham  v.  Friendly,  76  Or, 
76   Or.   255,   142   Pac.    779,   146   Pac.  16,  147  Pac.  752. 

815.  s«  Gordon  v.  McGlanahan,  78  Wash. 

sr.  Jones  &  Co.  v.  Cunningham,   79  531,  139  Pac.  496. 

Wash.  4,  139  Pac.  612.  40  Cal.  Code  Civ.  Proc.  1022 ;  Hupp 

36  First    Nat.   Bank   t.   Bangs,    92  v.  Superior  Court,  22  Cal.  App.  162, 

Kan.   1031,   141   Pac.   1013;    Smith  v.  133  Pac.  987. 

Kinney,    72    Or.    514,    143    Pac.    901,  4i  Wiley    v.    Hart,    74    Wash.    142, 

1126;  Charles  v.  Witt,  88  Kan.  484,  132  Pac.  1015. 
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have  the  record  made  more  complete  and  brought  up  by  a 
writ  of  certiorari  and  tax  the  costs  therefor  to  the  party 
in  fault.'*^ 

§  1507a.  Appeal  from  justice  court.  —  The  successful 
party  in  the  superior  court  upon  an  appeal  from  a  justice's 
court  is  entitled  to  his  costs  regardless  of  the  amount  of 
the  recovery.'*^  In  Oregon,  a  penalty  is  allowed  in  the 
nature  of  an  attorney's  fee  upon  the  dismissal  of  an  appeal 
from  a  justice's  court.^* 

§  1508.  On  judgment  affirmed  in  part  and  reversed  in 
part. — Where  both  parties  appeal  and  neither  succeeds  in 
his  attack  on  the  judgment,  neither  will  recover  costs  of 
appeal.'*'^  The  costs  of  appeal  will  be  apportioned  between 
the  parties  whenever  it  appears  that  neither  party  is 
wholly  at  fault.**^  Where  there  is  no  segregation  of  the 
appeals  by  two  defendants  from  a  judgment  for  plaintiff 
and  the  judgment  is  reversed  as  to  one  of  the  defendants, 
he  will  recover  from  plaintiff  one-half  of  the  costs  of  both 
appellants  in  bringing  the  appeal,  and  plaintiff  will  recover 
one-half  of  its  costs  of  the  appeal  from  the  other  defend- 
ant.^"^ A  judgment  of  the  supreme  court  affirming  in  part 
and  reversing  in  part  authorizes  an  equitable  apportionment 
of  the  costs.**  The  defendant  will  be  allowed  costs  where 
the  judgment  for  plaintiff  is  affii*med  conditionally  on  his 
remitting  one  item  erroneously   allowed,'*^   or  where   the 

42  state  T.  Board  of  Education,  18  139  Pac.  544;  Fitch  t.  Green,  39  Okl. 
N.  M.  286,  135  Pac.  1174.  18,  134  Pac.  34. 

43  Healey  v.  Superior  Court,  167  *'  ^^^^-^''^  ^''-  ^-  Washington  etc. 
Cal.  22,  138  Pac.  687.  ^^S-  ^^''  ^^  ^^^^^  ^0,  126  Pac.  96; 

,.T     .        r,.  r^     oo-T        Thomas   v.   Lee,    74   Wash.    286,    133 

44  Nicholson  V.  Newton,  71  Or.  387,       p^^    ^^^^  ^3^  p^^   ^^^ 

142  Pac.  614.  ^s  Henderson  v.  Coleman,  19  Wyo. 

«  Bane  v.  Dow,  80  Wash.  631,  142  jgs,  115  Pac.  439,  136. 

^^'^  23.  49  Gardner  v.  Kinney,  60  Or.  292, 

48  Sprague  t.  Stead,  56  Colo.  538,  117  Pac.  971. 
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amount  of  judgment  is  reduced,^"  but  even  thougli  the  trial 
judgment  be  set  aside,  plaintiff  may  be  allowed  tbe  costs 
incurred  because  of  the  defendant's  appeal  if  the  judgment 
on  appeal  is  not  more  valuable  to  one  than  to  the  other.^^ 
"Where  the  respondent  does  not  aid  the  court  by  a  brief  or 
otherwise,  an  affirmance  of  the  judgment  will  be  without 
costs.^^  Where  two  judgments  were  involved  in  the  appeal 
and  only  one  is  modified  and  the  other  is  silent  as  to  costs, 
the  appellant  is  entitled  to  costs  only  as  to  the  judgment 
modified.^^ 

§  1509.  New  trial  awarded. — Where  the  judgment  is  re- 
versed and  the  second  trial  is  in  favor  of  the  same  party, 
he  is  not  entitled  to  costs  accruing  at  the  first  trial.^* 

§  1510.  Judgment  reversed. — Costs  in  the  district  court 
cannot  be  taxed  on  appeal  where  no  bill  is  filed  showing 
the  taxation  of  such  account.^^  A  party  prosecuting  a 
frivolous  appeal  will  be  assessed  added  costs  as  a  penalty.^® 
A  twelve  per  cent  penalty  for  damages  will  be  allowed 
upon  the  dismissal  of  an  appeal  in  Idaho  which  is  mani- 
festly taken  for  delay.^'^  An  appeal  from  a  decree  of  dis- 
tribution is  frivolous  when  the  rights  of  the  parties  have 
previously  been  determined  by  a  judgment  affirmed  upon 
appeal.^* 

§  1514.  Costs — Security  for. — ^In  Wyoming,  nonresident 
parties  plaintiff  to  an  action  must  put  up  a  bond  as  security 

60  Jones  V.  Kehoe,   61  Wash.  422,  "  State  v.  Board  of  Education,  18 

112  Pac.  497.  N-  ^^-  ^^^'  ^^^  ^^-  '^'^'^'^■ 


51  Michaelson  v.  Seattle,  63  Wash 
230,  115  Pac.  167. 


56  Goodwin  v.  Whittier,  Coburn  Co., 
170  Cal.  305,  149  Pac.  583;  Lapique 
T.  A^oure,  170  Cal.  79,  148  Pac.  517; 

52  Lasityr  v.  City  of  Olympia,  61       ^^.^y^^  ^_  j        ^g  ^^j^    ^20,  141  Pac. 
Wash.  651,  112  Pac.  752.  ^^q 

53  Crittenden  v.  San  Francisco  Sav.  57  Wilds  v.  Brown,  27  Idaho,  218, 
Union,  157  Cal.  201,  107  Pac,  103.             145  Pac.  469. 

54  Wade     V.     Amalgamated     Sugar  ss  in    re    McKenna's    Estate,    168 
Co.,  71  Or.  75,  142  Pae.  350.                       Cal.  339,  143  Pac.  €05. 
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for  costs  or  may  deposit  with  the  clerk  of  the  court  cash 
sufficient  as  estimated  by  such  clerk.^^  A  justice  of  the 
peace  may  require  security  for  costs  from  a  nonresident 
plaintiff,  and  upon  request  of  plaintiff  must  require  the 
same,  and  likewise  upon  a  request  of  defendant  may,  in 
the  court's  discretion,  require  costs  from  a  resident  plain- 
tiff.®^ An  application  to  require  the  furnishing  of  security 
for  costs  being  dilatory  is  looked  upon  with  disfavor  by 
the  courts.®^  A  defendant  may  require  a  foreign  corpora- 
tion as  plaintiff  to  give  security.®^  Whether  a  cost  bond 
shall  be  required  rests  in  the  discretion  of  the  court  under 
some  statutes.®^  School  districts  are  political  corporations, 
and  their  officers  need  not  give  bonds  for  costs.®*  The  right 
to  demand  security  for  costs  is  a  personal  privilege,  which 
may  be  waived,  and  a  motion  made  after  one  trial  of  the 
case  is  made  too  late.®^  An  erroneous  judgment  in  the  trial 
court  does  not  release  the  sureties  on  the  cost  bond,  and 
on  a  reversal  of  the  judgment  they  are  equally  liable  with 
the  plaintiff.  Such  bonds  cover  only  the  costs  of  the  trial 
court  and  not  the  costs  on  appeal.®®  The  court  has  not  dis- 
cretion, in  Idaho,  as  to  the  amount  of  the  bond  to  be  re- 
quired from  a  foreign  corporation;  the  statute  fixes  the 
amount  at  three  hundred  dollars.®^  If  the  plaintiff  at- 
tempts to  comply  with  the  law,  the  case  should  not  be  dis- 
missed until  he  is  given  an  opportunity  to  give  a  proper 
bond.®^    A  resident  plaintiff  having  deposited  fifteen  dol- 

B9  Wyo.     Sess.     Laws,     see,     4636,  ss  Miami  Copper  Co.  v.  Strohl,  14 

Amendment  1911,  p.  98.  Ariz.   410,   130    Pac.    605;    Kissler   v. 

60  L.  O.  L.,  2421,  Amendment  1915,       Budge,  24  Idaho,  246,  133  Pac.   125. 

P"  ^^^-  66  State     V.     Si^perior     Court,     82 

61  Miami  Copper  Co.  t.  Strohl,  14       ^^^^    35,    ^^^  p^^_  292. 

Ariz.  410,  130  Pac.  605. 

62  Kissler  v.  Budge,  24  Idaho,  246,  "^  Kissler  v.  Budge,  24  Idaho,  246, 
133  Pac.  125.  ^"  Pa«-  1^5. 

63  RoFwell   V.   Bateman,   20   N.   M.  "s  Obertino   v.    Fidelity   Coal   Min. 
77,  146  Pac.  950.  Co.,   87   Kan.   297,   Ann.   Cas.   1913D, 

6*  Coon  V.  Sommercamp,  26  Idaho,        573,  124  Pac.  172;  Becker  v.  Schmed- 
776,  146  Pac.  728.  lin,  153  Cal.  669,  96  Pac.  280. 
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lars  with  the  clerk  as  security  for  costs,  as  required  by  the 
Oklahoma  statute,  cannot  be  required  to  make  any  further 
deposit.^^  In  Nevada,  security  may  be  required  of  nonresi- 
dents and  foreign  corporations  at  any  time  before  final 
judgment,  and  proceedings  will  be  stayed  until  the  under- 
taking is  furnished.'*' 

69  Wooda  V.  Bond,  29  OkL  241,  116  to  Nev.   Rct.   Laws,  sec.   5812,  as 

Pac.  801.  amended  1917. 
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CHAPTER  LVI. 

CONOI.USIVENESS  OF  JUDGMENT. 

§  1517.     Conclusiveness  of  adjudication  in  general, 
§  1517a.  Conclusiveness  as  to   persons. 
§  1521.     Pleading  res  adjudicata. 
§  1522.     Evidence  of  res  adjudicata. 

§  1517.    Conclusiveness  of  adjudication  in  general. — ^In 

deteiTQining  the  effect  of  a  judgment,  the  court  raust 
look  to  the  character  of  the  action,  the  issue  joined,  and 
the  judgment  entered.^  The  prior  judgment  must  have 
been  rendered  and  entered  of  record.^  The  oral  announce- 
ment of  a  judge  that  he  would  find  for  the  defendant  with- 
out the  entry  of  a  decree  is  not  sufficient,^  and  likewise  a 
mere  memorandum  of  opinion  not  entered  as  a  judgment 
is  insufficient.^  The  judgment  may  be  by  confession  or 
consent.^  The  estoppel  depends  upon  whether  there  has 
been  a  judicial  determination,  and  not  whether  such  deter- 
mination was  correct.^  An  appeal  from  a  judgment  does 
not  suspend  its  effect  as  res  adjudicata.'^ 

§  1517a.  Conclusiveness  as  to  persons. — ^A  default  judg- 
ment in  personam  is  binding  only  upon  the  parties  to  the 
action  and  their  privies.^  The  joining  of  a  third  party 
with  the  husband  as  defendant,  in  an  action  for  divorce, 

1  Mallorj  V.  City  of  Olympia,  83  s  McDuflSe  v.  Geiser  Mfg.  Co.,  41 
Wash.  499,  145  Pac.  627,  Okl.  488,   138  Pac.   1029;   Holt  Mfg. 

2  De  Watteville  v.  Sims,  44  Okl.  Co.  v.  Coss,  78  Wash.  39,  138  Pac.  322. 
708,  146  Pac.  224.  7  Kaufman  v,  Klain,  69  Wash.  113, 

3  Magee  v.  Risley,  82  Wash.  178,  124  Pac.  391;  State  v.  Superior  Court, 
143  Pac.  1088.  76  Wash.  291,  136  Pac.  147. 

4  De  Watteville  v.  Sims,  44  Okl.  s  Webster  v.  Kautz,  22  Colo.  App. 
708,  146  Pac.  224.  Ill,  123  Pae.  139. 

■'"'  Winton    Motor    Carriage    Co.    v. 
Blomberg,  84  Wash.  451,  147  Pao.  21. 
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alleging  fraudulent  conveyance  of  property,  does  not  affect 
the  conclusiveness  of  the  judgment  in  a  former  suit  for 
separate  maintenance.®  A  judgment  rendered  against  one 
in  his  individual  capacity  is  not  a  bar  in  an  action  against 
the  same  person  in  his  official  capacity  as  receiver/*'  or  as 
trustee,^^  or  as  administrator.^^  The  owner  of  several 
judgments  against  a  board  of  education  is  not  concluded  by 
a  judgment  against  their  validity  in  a  suit  by  the  board 
against  its  treasurer  to  prevent  him  from  paying  the  judg- 
ments, although  the  owner  assumed  the  defense  of  the  suit.-^^ 
If  a  trust  deed  to  secure  the  payment  of  notes  authorizes 
the  trustee  to  represent  the  holders  of  the  notes,  such  hold- 
ers are  bound  by  any  action  against  the  trustee  to  quiet 
title,^^  but  where  the  legal  title  has  been  conveyed  to  the 
trustee  merely  for  security,  such  trust  does  not  make  the 
trustee  a  representative  in  any  litigation  foreign  to  the 
subject  of  the  trust,  and  a  judgment  against  the  trustee  is 
not  conclusive  upon  the  owner  of  the  note.^^  The  successor 
in  interest  of  the  defendant  in  a  suit  involving  water  rights 
is  bound  by  the  judgment.^®  A  judgment  canceling  stock 
fraudulently  issued  by  an  officer  is  binding  on  the  owner.^^ 
Every  person  is  a  privy  to  a  judgment  who  has  succeeded 
to  the  interest  of  one  of  the  parties  after  the  bringing  of 
the  action,  and  this  includes  the  relationship  by  succession 
between  the  party  to  the  second  action  and  the  party  to 
the  prior  action.^^     A  purchaser  of  property  at  a  judicial 

9  Loeper  v.  Loeper,  81  Wash.  454,  "  Sherman  v.  Goodwin,  15  Ariz.  47, 
142  Pac.   1138.                                                 135  Pac.  719. 

10  Elliott  V.  Hudson,  18  Cal.  App.  ''  Webster  v.  Kautz,  22  Colo.  App. 
642,  124  Pac.  103,  108.          '                        ^^^'  ^^^  ^^^-  ^^^• 


11  Held  V.  Houser,  53  Colo.  363,  127 


10  Gale  V.  Tuolumne  Co.  Water  Co., 

..r.      r.-    ^             T        •     „       or  169   Cal.   46,   145   Pac.   532;    Holt   v. 

Pac.    139:    Giuffre   v.    Launcella,    25  ~,                oo  ttt        oio    iot  -d        o-tc 

'                 „                        '  Cheyenne,  22  Wyo.  212,  137  Pac.  876. 

Cal.  App.  422,  143  Pac.  1061.  ,/ Txrt,-U  i .          at           -i      *      /- 

^^         '  17  Whitfield    V.    Nonpanel    etc.    C. 

12  In  re  Piercy's  Estate,  168   Cal.  Co.,    67    Wash.    286,    41    L.    E.    A. 
750,  145  Pac.  88.  (I^r   3_-)  ^g^^  ]23  Pac.  1078. 

13  In    re   Board   of   Education,   35  is  Smith  v.  Kessler,  22  Idaho,  589, 
Okl.  733,  130  Pac.  951.  127  Pac.  172. 
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sale  and  all  claiming  under  him  are  privies  to  tlie  judgment 
and  concluded  thereby,'^  but  a  purchaser  cannot  ordinarily 
plead  res  judicata  because  of  the  judgment  in  his  grantor's 
favor  in  a  suit  brought  after  his  purchase  and  to  which 
he  was  not  a  party."*^  A  decree  quieting  title  is  no  evidence 
of  title  in  the  plaintiff  against  one  holding  title  under  con- 
veyance from  her.2^  A  judgment  is  as  conclusive  upon  an 
assignee  as  it  would  have  been  upon  the  assignor.^^  Judg- 
ment against  an  executor  is  not  so  conclusive  as  to  estop 
a  legatee  from  contesting  a  claim.^^  A  wife  is  not  bound 
by  a  judgment  in  an  action  against  her  husband  to  which 
she  was  not  a  party.^^ 

A  judgment  dismissing  a  former  action  by  a  citizen  and 
taxpayer  to  enjoin  the  submission  of  a  local  option  ques- 
tion precludes  a  subsequent  action  by  another  taxpayer 
for  the  same  purpose,^^  but  a  judgment  in  mandamus  to 
compel  city  commissioners  to  levy  a  special  assessment  to 
pay  the  contract  price  for  sewer  work  is  not  res  judicata 
as  against  the  right  of  owners  assessed  to  be  heard  as  to 
the  benefits  resulting  to  their  property  and  as  to  the  appor- 
tionment thereof.^" 

§1521.  Pleading  res  adjudicata.— A  defendant  intend- 
ing to  rely  upon  a  former  judgment  as  a  bar  to  the  action 
should  plead  the  former  judgment,  and  a  failure  to  do  so 
is  a  waiver  of  such  defense,^'  but  this  rule  does  not  apply 

19  Arnold  v.  Jones  (Okl.),  150  Pac.  Pac.  1116,  1151;  Woste  v.  Rugge,  68 
130.  Wash.  90,  122  Pac.  988. 

20  De  Watteville  v.  Sims,  44  Okl.  25  State  v.  Superior  Court,  70 
708,  146  Pac.  224.  Wash.  670,  127  Pac.  313;  Worrell  v. 

21  Elwert  V.  Eeid,  70  Or.  318,  139  Landis,  42  Okl.  464,  141  Pac.  962. 
Pac.  918    141  Pac.  540.  ^^  In  re  Assessment  for  Local  Imp. 

22  Peacock  y.  Kirkland,  74  Or  279,  Sewer  Dist.,  84  Wash.  565,  147  Pac. 
145  Pac.  281.  199- 

23  In  re  Hellier's  Estate,  169  Gal.  27  Cal.  Code  Civ.  Proc.  434;  Sehu- 
77    145  Pac.  1008.  del  v.  Helbing,  26  Cal.  App.  410,  147 

24  Dale  V,  Marvin,  76  Or.  528,  148  Pac.  89;   In  re  McNeil's  Estate,  155 
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to  the  statement  of  a  cause  of  action  by  plaintiff,  and 
plaintiff  may  avail  himself  of  the  conclusiveness  of  the 
facts  established  in  the  prior  action,  as  the  prior  decision 
acts  as  an  estoppel  to  the  defense  set  up  by  defendant.^* 
In  a  divorce  case  a  defendant  does  not  waive  his  plea 
of  res  adjudicata  by  affirmatively  pleading  facts  in  har- 
mony with  the  finding  in  a  former  trial.^^  In  order  that 
a  subsequent  action  for  injury  to  a  person  may  be  barred 
by  a  prior  judgment  for  injury  to  property  both  arising 
out  of  the  same  tort,  the  prior  adjudication  must  be 
pleaded.^^  If  defendant  alleges  that  the  parties  were  duly 
served  in  the  former  action,  proof  of  any  irregularity  in 
such  service  may  be  taken  advantage  of  under  a  general 
denial.^^  The  pleading  of  former  adjudication  involving 
ownership  must  state  that  the  question  of  title  was  actu- 
ally decided,  or  was  so  involved  that  the  judgment  could 
not  have  been  rendered  without  its  determination.^^ 

§  1522.  Evidence  of  res  adjudicata. — If  jurisdiction  of 
the  person  and  the  subject  matter  in  the  former  action  is 
admitted,  the  judgment  is  admissible  in  evidence  without 
the  rest  of  the  judgment-roll,  and  the  burden  of  proof  that 
the  plaintiff  was  bound  by  the  former  judgment  is  upon  the 
defendant.^^  A  certified  copy  of  the  decree  without  the 
judgment-roll  is  inadmissible  as  proof  of  title  to  real 
property  under  the  decree.^*    A  judgment  relied  on  as  an 

Cal.  333,  100  Pac.  1086;  Swamp  Land  Pac.  %.  Co.,  18  Cal.  App.  454,  123 

etc.  Co.  V.  Blumenberg,  156  Cal.  532,  Pac.  351. 

106  Pac,  389;  Booth  v.  A.  Levy  etc.  3i  Gibson   v.   Staghorn   Cattle   Co., 

Co.,  21  Cal.  App.  427,  131  Pac.  1062.  26  Colo.  App.  148,  141  Pac.  507. 

„„    , , ,  o    -1        1-1    n  1     A  ^^  Pacific  Livestock  Co.   v.   Isaacs, 

28  Ahlers  v.  Smiley,   11   Cal.  App.  ' 

343,  104  Pac.  997.  ''  ^^  'f'  ''  '''^ ''''  oo  n  ,      . 

S3  Webster  v.  Kautz,  22  Colo.  App. 

29  Averbuch  v.  Averbueh,  80  Wash.       jll    123  Pac.  139. 

257,  Ann.  Cas.  1916B,  873,  141  Pac.  34  Parks    v.    Roth,    25    Colo.    App. 

701.  296^  J37  Pac.  7fi;  Goerke  v.  Mauitou, 

80  Schermerhom    v.    Los    Angeles      25  Colo.  App.  482,  139  Pac.  1049. 
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estoppel  is  not  admissible  without  introduction  of  the 
judgment-roll  showing  service  of  process.^^  Extrinsic 
proof  and  parol  evidence  are  inadmissible  to  explain  what 
was  formally  adjudicated  in  the  former  decree  respecting 
matters  not  there  in  issue.^^  While  the  judgment  must  be 
accompanied  by  the  judgment-roll,  an  authenticated  copy  is 
sufficients'^  The  roll  may  be  excluded  when  it  shows  want 
of  service  of  process  and  want  of  jurisdiction.^^  An  adju- 
dication in  bankruptcy  cannot  be  perfected  by  a  notice  to 
creditors  signed  by  the  referee  and  reciting  such  adjudi- 
cation.s^ 

85  McLaughlin   v.   Reichenbach,   52  88  Empire  Ranch  etc.  Co.  v.  Gibson, 

Colo.  437,  122  Pac.  47.  23  Colo.  App,  344,  129  Pac.  520. 

36  Taylor  v.  Taylor,  54  Or.  560, 103  89  Peters  v.  McPhadden,  75  Wash. 

Pac.  524;  McGuire  v.  Bryant  Lumber  525,   Ann.  Cas.   1915C,  63,   135   Pac. 

etc.  Co.,  53  Wash.  425,  102  Pac.  237.  26. 

87  Terry  v.  Gibson,  23  Colo.  App. 
273,  128  Pac.  1127. 
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CHAPTER  LVn. 
VACATING  AND  AMENDING  JUDGMENT. 

§  1535.  Judgments — Validity  of. 

§  1536.  Equitable  relief. 

§  1538.  Judgments — Impeachment — Relief  against. 

§  1539.  Erroneous  judgment — Eemedy. 

§  1540.  Vacating   or  setting  aside. 

§  1541.  Judgment — Collateral  attack. 

§  1542.  Grounds  for  collateral  attack. 

■» 

§  1535.  Judgments  —  Validity  of. — There  is  a  strong 
presumption  that  the  judgment  of  a  court  of  general  juris- 
diction is  regular,  and  one  claiming  otherwise  has  the 
burden  of  proof.^  A  probate  decree  need  not  recite  juris- 
dictional facts,  and  the  decree  of  distribution  is  pre- 
sumptive evidence  of  the  court's  jurisdiction  to  render  it.^ 
The  same  presumptions  are  not  indulged  in  in  favor  of  a 
judgment  entered  by  the  clerk.^  If  it  appears  the  court  has 
jurisdiction  of  the  subject  matter,  jurisdiction  over  the  par- 
ties will  be  presumed.^  Where  the  complaint  states  a  case 
within  the  general  class  over  which  the  court  has  jurisdic- 
tion, it  has  jurisdiction  to  determine  whether  the  pleading 
is  good  or  bad.^ 

§  1536.  Equitable  relief. — ^Equitable  relief  is  the  only 
remedy  remaining  after  the  time  for  appeal  from  a  judg- 

1  Kline  Bros.  &  Co,  t.  North  Coast  2  Johnson  v.  Canty,   162  Cal.  391, 

Fire  Ins.  Co.,  80  Wash.  609.  142  Pac.  123  Pae.  263. 

7;  Ross  V.  Newsom,  25  Colo.  App.  393,  3  gj^j^^^^   ^_  ^^^^^^^   21   Cal.   App. 

138   Pac.    1015;    Klumpke  v.   Henley  ^33  p^^            ^gg 
(Moreno),  24  Cal.  App.  35,  140  Pac. 

289,  313;  Bagley  v.  San  Francisco,  19  *  Jorgenson    v.    Winter,    69    Wash. 

Cal.  App.  255,  125  Pac.  931;  Hughes  573,  125  Pac.  957. 

V.    Webster,    52    Colo.    475,    122    Pac.  5  Tube  City  Min.  &  M.  Co,  v.  Otter- 

789;    McHugh    v.    Conner,   68    Wash.  gon,  16  Ariz.  305,  146  Pac.  203. 
229,  122  Pac.  1018. 
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ment  has  expired,  and  the  attack  must  be  made  on  grounds 
collateral  to  the  question  determined  in  the  judgment.* 
The  grounds  for  collateral  attack  are  fraud,  mistake  or  col- 
lusion,"^ or  want  of  service  of  summons.^  The  apparent 
right  of  enforcement  is  ordinarily  conceded,  and  equity 
merely  restrains  the  enforcement  to  prevent  injustice.^  A 
default  judgment  rendered  upon  improper  sei'vice  made  by 
an  attorney  will  be  set  aside  in  an  action  brought  for  that 
purpose. ^°  The  question  whether  diligence  -was  used  in 
an  attempt  to  secure  personal  service  upon  a  defendant  as 
alleged  in  an  affidavit  for  an  order  for  the  publication  of 
summons  is  open  on  a  direct  attack  upon  the  judgment  on 
the  ground  of  fraud." 

Equity  may  restrain  the  enforcement  of  a  judgment  pro- 
cured through  an  unavoidable  accident  or  excusable  mis- 
take ;^^  but  a  judgment  cannot  be  attacked  in  equity  solely 
on  the  ground  that  it  was  procured  by  perjured  testimony.^-^ 
Fraud  which  will  justify  the  execution  of  a  judgment  or 
order  of  the  probate  court  must  be  extrinsic  to  the  issue 
and  such  as  to  prevent  the  complaining  party  from  having 
a  fair  trial.^^  The  collusion  of  a  mortgagor  and  a  mort- 
gagee in  a  foreclosure  action  in  an  attempt  to  cut  off  the 
rights  of  a  junior  encumbrancer  will  not  make  the  decree 
void  or  voidable  between  the  parties.^^ 

Relief  will  not  be  granted  in  equity  against  a  judgment 
at  law  where  the  party  has  an  adequate  remedy  by  appeal 

6  Altpeter  v.  Postal  Tel.  Cable  Co.,  30,  Ann.  Cas.  1914A,  1198,  123  Pac. 
25  Cal.  App.  255,  143  Pac.  93.  656. 

7  American  Surety  Co.  v.  City  "  Stern  v.  Judson,  163  Cal.  726, 
Street    Imp.    Co.,    169    Cal.    172,    146  127  Pac.  38. 

Pac.  428;  Johnson  v.  Filtsch,  37  Okl.  12  Bowsman    v.    Anderson,    62    Or. 

510,  138  Pac.  165;   Pierce  v.  Hamil-  431,  123  Pac.  1092,  125  Pac.  270. 

ton,  55  Colo.  448,  135  Pac.  796.  12a  Windsor    v.    HoUoway,    84    Or. 

8  Postal  Tel.  Cable  Co.  v.  Superior  303,  164  Pac.  1177. 

Court,  22  Cal.  App.  770,  136  Pac.  538.  i3  Brown  v.  Trent,  36  Okl.  239,  128 

9  Metropolis  Trust  &  Sav.  Bank  v.       Pac.  895. 

Barnet,  165  Cal.  449,  132  Pac.  833.  i*  Watkins  v.  Perry,  25  Colo.  App. 

10  Nelson   v.    Chittenden,   53    Colo.       425,  139  Pac.  551. 

17 
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and  makes  no  effort  to  avail  himself  of  it,  or  has  lost 
such  remedy  by  failure  to  take  proper  steps  to  perfect  his 
appeal  or  writ  of  error.^^  The  plaintiff  in  equity  must  show 
that  he  has  no  other  adequate  remedy,^^  but  certain  statu- 
tory remedies  which  might  benefit  the  complaining  party, 
such  as  the  right  to  redeem  from  a  mortgage  sale,  will  not 
prevent  an  application  in  equity  to  set  aside  a  void  or  void- 
able decree."  Likewise,  the  right  to  an  action  for  dam- 
ages for  trespass  should  not  prevent  a  suit  in  equity  to 
enjoin  the  enforcement  of  a  void  judgment.^*  But  where 
the  defendant  has  moved  to  set  aside  a  judgment  and  has 
thereby  selected  his  remedy,  he  cannot  afterward  maintain 
a  suit  in  equity  to  set  aside  the  judgment.^^  One  seeking 
to  discharge  a  judgment  by  an  equitable  action  must  act 
with  reasonable  promptness,^®  and  eight  years  is  too  long 
to  wait  to  set  aside  a  judgment  canceling  a  certificate  of 
sale  of  school  lands.^^ 

§  1538.  Judgments  —  Impeachment  —  Relief  against. — 
Fraud  which  will  justify  vacating  a  judgment  must  be 
actual  and  positive  and  not  merely  constructive,  and  the 
proof  must  be  clear  and  satisfactory.^^  The  judgment  must 
also  appear  to  be  inequitable,  and  the  defense  must  not  be 
technical.^^  The  decree  of  one  superior  court  cannot  be 
set  aside  by  a  superior  court  of  another  county,  or  a  court 

15  Miller  v.  Owens,  55  Colo.  88, 133  Co.,  21  Idaho,  598,  Ann.  Cas.  1913E, 

Pae.  141;  Missouri,  O.  &  G.  Ry.  Co.  120,  123  Pac.  481. 

V.  Eiley,  34  Okl.  760,  127  Pac.  391;  ,„  ^^^^^^^     g^^^^^    ^^     ^^    ^.^^ 

Bilby  V.  Stuart,  39  Okl.  451,  135  Pac.  g^^^^^   j^^     ^^_^    ^gg   ^^j     ^^2,    146 

^^^-  Pac.  428. 

18  Bowsman    v.    Anderson,    62    Or. 

431,  123  Pac.  1092,  125  Pac.  270.  "  ^5"°^^  ^-  ^-  J-  ^  ^^-  ^-  C-^^^^^^- 

17  Watkins  V.  Perry,  25  Colo.  App.  ^^^'^'  ^^S  Cal.  651,  144  Pac.  144. 
425    139  Pac.  551.  ^^  Burke  v.  Northern  Pae.  R.   Co., 

18  Pickering  v.  Palmer,  18  N.  M.  86  Wash.  .37,  Ann.  Cas.  1917B,  919, 
473,  50  L.  R.  A.   (N.  S.)    1055,  138  149  Pac.  335. 

Pac.  198.  23  Fales  v.  Weeter  Lumber  Co.,  26 

19  Bernhard  v.  Idaho  Bank  &  Tt.       Idaho,  3G7,  143  Pac.  526. 
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of  co-ordinate  jurisdiction.^*  The  rule  that  doubt  should 
be  resolved  in  favor  of  the  motion  applies  only  where  the 
proper  showing  for  the  vacating  of  a  judgment  is  made.^^ 

§  1539.  Erroneous  judgment  —  Remedy. — It  is  always 
proper  to  correct  the  record  of  a  judgment  so  as  to  make 
it  speak  the  truth.^^  Courts  of  general  jurisdiction  have 
control  over  their  orders  and  judgments  during  the  term 
and  may  modify  or  set  them  aside.^'^  A  court  has  no  juris- 
diction to  modify  or  correct  a  final  order  or  decree  after 
the  term  at  which  it  was  rendered,  unless  steps  to  secure 
such  action  have  been  taken  during  the  term.^^  A  judg- 
ment should  not  be  amended  without  notice  to  the  parties 
affected,  either  in  the  form  of  an  order  to  show  cause,  when 
done  of  the  court's  own  motion,  or  when  asked  for  by  a 
party,  upon  notice  with  a  proper  showing.-^*  Matters 
omitted  by  inadvertence  may  be  supplied.^^  Persons  not 
parties  to  the  action  but  who  thereafter  claim  that  the  de- 
cree will  interfere  with  their  vested  rights  may  move  for 
a  modification  in  a  proceeding  to  establish  water  rights.^" 

It  is  very  common  to  have  the  orders  amending  the  rec- 
ord entered  nunc  pro  tunc  where  the  minutes  do  not  embody 
the  judgment,  or  the  judgment  is  inadvertently  made  or 
entered,  or  does  not  give  the  successful  party  the  full 
measure  of  relief  intended  in  the  judgment.^^    Findings  of 

24  Bayer  v.  Bayer,  83  Wash.  430,  Luther  Lumber  Co.  v.  Sheldahl  Sav. 
145  Pac.  433.  Bank,    22    Wyo.    302,    139   Pac.    433; 

25  Canning  v.  Fried,  48  Mont.  560,  ^^^  ^-  ^^^  (^kl.),  150  Pac.  1058; 
139  Pac   448  Takekawa  v.  Hole,  170  Gal.  323,  149 

Pae.  593. 

26  Locke  V.  Cope,  94  Kan.  137,  146  ^.^  j^^^  ^^  Sanguinetti  (Ariz.),  164 
I'ac.  416.                                                            p^^   435 

27  Todd  V.  Orr,  44  Okl.  459,  145  29  Crichton  v.  Storz,  20  N.  M.  195, 
Pac.  393 ;  Philip  Carey  Co.  v.  Vickers,       147  p^c.  916. 

38   Okl.   643,   134  Pac.   851 ;   Hall  v.  so  In  re  German  Ditch  etc.  Co.,  55 

Dartt,  62  Or.  97,  122  Pac.  898.  Colo.  252,  139  Pac.  2. 

28  Philip  Carey  Co.  v.  Vickers,  38  3i  Kowalsky  v.  Nicholson,  23  Cal. 
Okl.  643,  134  Pac.  851;  SillimnTi  v.  App.  160.  137  Pac.  G07;  Bristow  v. 
Silliman,  66   Or.  402,   133   Pac.   769;  Carrigar,  37  Okl.  730,  132  Pac.  1106. 
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fact  and  conclusions  of  law  may  be  supplied  by  a  nunc  pro 
tunc  order.^^  The  findings  and  judgment  as  amended  are 
the  only  proper  ones  to  be  considered  upon  an  appeal  from 
a  judgment.^^ 

§  1540.  Vacating  or  setting  aside. — A  petition  to  vacate 
a  judgment  may  be  filed  in  the  original  action  in  which 
the  judgment  was  rendered.^'*  Statutes  providing  for  the 
vacating  of  judgments  in  the  furtherance  of  justice  should 
be  very  liberally  construed.^^  A  court  has  the  inherent 
right  independent  of  statute  to  vacate  any  judgment  that  is 
void  because  entered  without  notice  or  appearance.^^ 

The  remedy  for  errors  occurring  at  the  trial  is  by  motion 
for  a  new  trial  or  appeal  and  not  by  a  motion  to  vacate 
judgment,^'^  and  in  California  the  defendant  cannot,  after  a 
motion  for  a  new  trial  on  the  ground  of  insufficiency  of  the 
evidence,  move  to  set  aside  the  judgment  for  the  same 
reason.^^  Where  the  defendant's  remedy  by  a  proceeding 
in  error  and  by  the  statutory  remedy  to  open  a  judgment 
is  cumulative,  the  right  to  a  proceeding  under  the  statute 
is  not  waived  by  the  commencement  of  an  appeal.^^ 

The  discretion  of  the  court  is  a  legal  discretion,  to  be 
exercised  in  accordance  with  the  principles  of  law  and  jus- 
tice.^^  A  motion  to  vacate  a  judgment  for  v/ant  of  service 
cannot  be  made  under  a  statute  providing  for  relief  upon 
the  grounds  of  mistake  and  excusable  neglect.^^ 

32  Frederick  etc.  v.  Bard,  66  Or.  ss  Treat  v.  Treat,  170  Cal.  329,  337, 
259,  134  Pac.  318.  150  Pac.  53,  57. 

33  Scanlon  v.  Jacobs,  24  Cal.  App.  ss  Siddell  v.  McMillan,  45  Okl.  800, 
101,  140  Pac.  292.  146  Pac.  911. 

34  Eoberts  v.  Hope,  39  Okl.  173,  «>  Williams  v.  Pacific  Surety  Co., 
134   Pac.  434,  70  Or.  203,  139  Pac.  934;  Richards  v. 

35  Whise  V.  Whise,  36  Nev.  16,  44  Richards,  24  Idaho,  87,  132  Pac.  576; 
L.  R.  A.  (N.  S.)  689,  131  Pac.  967.  Salt  Lake  Hwd.  Co.  v.  Neilson  Land 

36  Sroufe's  Estate  (Sroufe  t.  &  W.  Co.,  43  Utah,  406,  134  Pac.  911. 
Sroufe),  74  Wash.  639,  134  Pac.  471.  -«i  Pnrksido  Realty  Co.  v.  MacDon- 

37  Wallis    V.    Mulligan,    20    N.    M.  aid,  167  Cal.  342,  139  Pac.  805. 
328,  148  Pac.  500. 
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§  1541.  Judgment — Collateral  attack. — A  collateral  at- 
tack on  a  judicial  proceeding  is  an  attempt  to  defeat,  evade 
or  deny  its  force  or  effect  in  some  incidental  proceeding.^^ 
Direct  attack  is  distinguished  from  collateral  attack  as  one 
made  by  motion,  by  answer,  by  cross-complaint,  by  an 
equitable  action  to  cancel  or  enjoin  its  enforcement,  by  a 
writ  of  error,  or  possibly  by  a  bill  of  review.  An  attack  in 
a  partition  proceeding  upon  a  judgment  of  the  county  court 
in  a  probate  matter  affecting  the  same  land  is  collateral.^^ 

§  1542.  Grounds  for  collateral  attack. — A  judgment  of  a 
court  acting  within  its  jurisdiction  cannot  be  attacked  col- 
laterally.^* The  rule  applies  to  the  discretion  of  a  special 
tribunal  authorized  to  hear  and  determine  certain  matters,"*^ 
also  to  probate  courts.*^  The  court  may  lose  jurisdiction  of 
the  case  and  the  judgment  rendered  thereafter  be  void  or 
voidable,  and  if  the  defect  appears  on  the  face  of  the  record, 
the  objection  to  it  may  be  made  on  its  being  offered  in  evi- 
dence.*'^ 

*2  Sockey  v,  Winstock,  43  Okl.  758,  140  Pac.  289,  313 ;   Frey  v.  Superior 

144  Pac.  372;  Hughes  v.  Webster,  52  Court,    22    Cal.    App.    421,    134    Pac. 

Colo.  475,  122  Pac.  789.  733;    Clarke   v.   Asher,   53   Colo.   313, 

43  Kavanagh  v.  Hamilton,  53  Colo.  125  Pac.  538;  Claypool  v.  O'Neill,  65 
157,  Ann.  Cas.  1914B,  76,  125  Pac.  Or.  511,  133  Pac.  349;  In  re  Evans, 
512.  42  Utah,  282,  130  Pac.  217. 

44  Tube  City  Min.  &  M.  Co.  v.  ^,  ^^^  p^^^.^^  ^_  20  N.  M. 
Otterson,  16  Ariz.  305,  146  Pac.  203;  gso    150  Pac    917 

Holt  V.  Cheyenne,  22  Wyo.   212,   137  ' 

Pac.   876;    Bowen  v.   Carter,   42   Okl.  *°  Kavanagh  v.  Hamilton,  53  Colo. 

565,  144  Pac.  170;   Homer  v.  McCur-  157,   Ann.   Cas.   1914B,   76,   125   Pac. 

tain,  40  Okl.  406,  138  Pac.  807 ;  State  512 ;  Steele  v.  Kellcy,  32  Okl.  547,  122 

V.  Kauffman,  86  Waah.  172,  149  Pac.  ^^^-    ^^^J    ^    '^    ^^^^'s    Estate,    70 

656 ;  Northwest  Townsite  Co.  v.  Conn,  Wash.  498,  127  Pac.  100. 

74  Or.  484,  145  Pac.  1058;  Klumpke  47  Evans  v.  Oregon  Short  Line  Ky. 

v.  Henley  (Moreno),  24  Cal.  App.  35,  Co.,  51  Mont.  107,  149  Pac.  715. 
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CHAPTER  LVin. 
NEW  TRIAL  IN  GENERAL. 

§  1546.  In  general. 

§  1547.  Court's  own  motion. 

§  1548.  Statutory  new  trial — Oregon — Idaho. 

§  1549.  Power  of  court  to  grant. 

§  1551.  Granting  motion  discretionary. 

§  1546.  In  general. — ^A  new  trial  is  a  re-examination  of 
the  issues  of  fact  in  the  same  court  after  the  trial  and  de- 
cision.^ A  motion  for  a  new  trial  cannot  be  entertained 
where  the  case  was  submitted  on  the  pleadings,^  or  upon  a 
corrected  statement  of  facts,^  or  in  any  case  where  no  issue 
of  fact  was  tried.*  Where  the  issues  are  separable,  the 
court  may  grant  a  new  trial  as  to  one  of  them.^ 

§  1547.  Court's  own  motion. — A  court  having  rendered 
judgment  on  an  erroneous  verdict  may  set  it  aside  and  grant 
a  new  trial  on  its  own  motion,®  but  such  an  order  entered 
nunc  pro  tunc  is  unauthorized,'^  especially  where  no  fraud 
is  shown.® 

1  Stockton  Iron  Works  v.  Walters,  »  In    re    Evert's    Estate,    163    Cal. 

18  Cal.  App.  373,  123  Pac.  240;  Cald-  449,  125  Pac.  1058. 

well  V.  Wells,  16  Idaho,  459,  101  Pac.  s  Frederick    etc.    v.    Bard,    74    Or. 

812.  457,  145  Pac.  669;  Pullen  v.  Eugene, 


2  Abbey  Land  etc.  Co.  v.  San  Mateo 
Co.,  167  Cal.  434,  Ann.  Gas.  1915C, 
804,  139  Pac.   1068. 


77   Or.   320,   146   Pac.   822,   147   Pac. 

768,  1191,  151  Pac.  474;   Gallegos  v. 

Sandoval,  15  N.  M.  216,  106  Pac.  373. 

Cal.    Statutes,    sec.    662,    Code    Civ. 
3  Dunlap  V.  C.  T.  Herring  Lumber       proc,    authorizing    grant    on    court's 
Co.,     44     Okl.     475,     145     Pac.     374.       own  motion,  repealed  1915. 
Contra,  see  Shallenberger  v.  Brady,  37  7  National   Council  v.   McGinn,   70 

Okl.  440,  131  Pac.  1096.  Or.  457,  13§  Pac.  493. 

*  Younger   v.    Moore,   8    Cal.    App.  s  Anderson    v.    Chrisman,    37    Okl. 

237,  96  Pac.  1093.  73,  130  Pac.  539. 
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§  1548.  Statutory  new  trial — Oregon — Idaho. — A  motion 
for  new  trial  in  Oregon  must  be  made  within  one  day  after 
entry  of  judgment  or  such  further  time  as  the  court  may 
allow,  and  the  adverse  party  has  one  day  or  such  time  as 
the  court  may  allow  to  file  counter-affidavits,  and  the  motion 
shall  be  heard  during  the  term  unless  postponed  by  the 
court,  but  in  any  event  within  eighty  days  from  the  entry 
of  judgment,  or  the  motion  is  conclusively  taken  as  denied.® 
A  notice  of  motion  for  new  trial  must  be  served  within  ten 
days  after  the  verdict  of  the  juiy.  The  notice  of  the  de- 
cision of  the  court  or  referee  must  designate  the  grounds 
and  whether  the  application  will  be  made  upon  affidavits 
or  the  records  or  the  minutes  of  the  court.  Ten  more  days 
are  given  for  furnishing  affidavits.^^  The  judgment-roll  and 
evidence,  or  the  records  and  files  of  the  action  with  a  copy 
of  the  order  of  the  court,  shall  constitute  the  record  upon 
appeal  from  an  order  granting  or  refusing  a  new  trial, 
unless  the  motion  be  made  upon  the  minutes,  whereupon  the 
judgment-roll  and  the  reporter's  transcript  with  the  order 
constitutes  the  record." 

§  1549.  Power  of  court  to  grant. — ^A  new  trial  can  be 
granted  only  upon  one  of  the  grounds  specified  in  the  code,^^ 
but  in  some  states  the  statutory  enumeration  of  grounds 
does  not  restrict  the  common-law  power  of  the  court  to 
grant  a  new  trial  upon  any  ground  whenever  justice  re- 
quires.^^ 

9  L.  O.  L.  175;  Or.  Stats.  1911,  "  Cranford  v.  O'Shea,  75  Wash. 
p.  152.                                                                33,  134  Pac.  486;  Todd  v.  Orr,  44  Okl. 

10  Idaho  Laws,  sees.  4440,  4441,  459,  145  Pac.  393;  Pullen  v.  Eugene, 
Amendment  1911,  p.  377.  77   Or.   320,   146  Pac.   822,   147   Pac. 

11  Idaho  Laws,  sec.  4443,  Amend-  768,  1191,  151  Pac.  474;  Brown  v. 
ment  1911,  p.  378.  Walla  Walla,  76  Wash.  670,  136  Pac. 

12  Mont.  Eev.  Codes,  6794;  Can-  1166;  De  Vail  v.  De  Vail,  60  Or.  493, 
ning  V.  Fried,  48  Mont.  560,  139  Pac.  Ann.  Cas.  1914A,  409,  40  L.  R.  A. 
448;  Okl.  Eev.  Laws,  5033;  St.  Louis  (N.  S.)  291,  118  Pac.  843,  120  Pac. 
etc.  Ry.  Co.  v.  Lewis,  39  Okl.  677,  136  13. 

Pac.  396. 
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§  1551.  Granting  motion  discretionary. — As  a  general 
rule,  the  granting  or  denying  of  a  new  trial  rests  in  the 
sound  discretion  of  the  trial  court." 

14  Montgomery  v.  Gray,  26  Idaho,  Ellington,  86  Wash.  110,  149  Pac. 
583,  144  Pac.  646 ;  Sipes  v.  Dickinson,  350 ;  Baillie  v.  City  of  Wallace,  22 
39  Okl.  740,  136  Pac  761  j   Clark  v.      Idaho,  702,  127  Pac.  908. 
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CHAPTER  LIX. 
PEOCEEDINGS  ON  MOTION  FOR  NEW  TRIAL. 

§  1553.  Steps  requisite. 

§  1554.  Application — How  made — California  practice. 

§  1554a.  Application,  how  made. 

§  1555.  Notice  of  intention — Time  within  which  it  must  be  given. 

§  1556.  Notice,  how  given. 

§  3  565.  Application — Grounds  of  irregularity. 

§  1567.  Adverse  party,  misconduct  of. 

§  1576.  Misconduct  of  jury. 

§  1577.  Impeaching  verdict. 

§  1578.  Surprise, 

§  1585.  Evidence — Newly  discovered  must  not  be  cumulative. 

§  1586.  Must  not  be  impeaching. 

§  1587.  Must    be   material. 

§  1588.  Must  be  subsequently  discovered. 

§  1590.  Motion  on  statement. 

§  1591.  Bill  of  exceptions. 

§  1592.  Minutes  of  the  court. 

§  1608.  Exceptions  must  be  taken  at  the  trial. 

§  1609.  Excessive  damages. 

§  1613.  Inadequate  damages. 

§  1620.  Specification  of  errors. 

§  1621,  Verdict  against  law. 

§  1622.  Weight  of  evidence. 

§  1623.  Amendments,  how  made. 

§  1631.  Motion — Hearing, 

§  1640,  New  trial — Modification  of  judgment. 

FORM  ON  MOTION  FOR  NEW  TRIAL. 
§  1650.     Form  474.     Notice  of  intention  to  move  for  new  trial. 

§  1553.  Steps  requisite. — The  application  for  a  new  trial 
must  be  made  within  the  time  allowed  by  the  statute,  and 
must  specify  all  the  reasons  relied  upon  for  seeking  the 
new  trial,  and  in  most  instances  must  be  made  within  ten 
days  after  the  verdict  or  notice  of  the  decision,^^  either  by 

"  Bond   V.   United    Railroads,   169  Cal.  273,  146  Pae.  688. 
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motion  or  by  notice  of  intention  to  make  a  motion. ^^     The 
time  is  longer  in  some  states,^^  and  shorter  in  others.^® 

§  1554.  Application — How  made — California  practice. — 
The  Code  of  Civil  Procedure  of  California  prescribes  seven 
grounds  for  granting  a  new  trial  ;^^  the  application  upon 
the  first  four  grounds  enumerated,  to  wit,  irregularity, 
misconduct,  accident  or  surprise  and  newly  discovered  evi- 
dence must  be  made  upon  affidavits.  Since  the  amendment 
of  1915  did  away  with  statements  and  bills  of  exceptions 
on  motions  for  new  trial,  applications  on  the  remaining 
grounds  specified  by  the  code,  namely,  excessive  damage, 
insufficiency  of  evidence,  decision  against  law  and  errors 
in  law,  must  now  be  made  upon  the  minutes  of  the  court. 
The  hearing  of  the  motion  now  takes  precedence  over  all 
other  matters  except  criminal  cases  and  probate  matters, 
and  cases  actually  on  trial,  and  must  be  acted  upon  within 
three  months  after  the  verdict  or  service  of  notice  of  the 
decision.^"  Notice  of  intention  to  move  for  a  new  trial 
must  be  given  within  ten  days  after  receipt  of  the  notice 
of  entry  of  judgment,  or  within  ten  days  after  the  verdict 
of  the  jury,  and  this  time  cannot  be  extended.^^  A  motion 
for  new  trial  in  probate  can  be  made  only  in  cases  of  con- 
tests of  wills  and  in  the  determination  of  heirship.^^  Such 
appeal  must  be  taken  as  in  civil  actions,^^  and  within  sixty 
days  from  date  of  entry  of  the  order  or  decree  in  the 
minute-book  of  the  court.^^ 

16  In  re  Richards'  Estate,  154  Cal.  99  Pac.  653;  Walker  v.  Blake,  13 
478,   98   Pac.   528;    Power   &   Bro.   v.       Ariz.  1,  108  Pac.  221. 

Turner,  37  Mont.  521,  97  Pac.  950.  is  Cal.  Code  Civ.  Proc.  658. 

17  MacMahon  v.  Hull,  63  Or.  133,  20  Cal.  Code  Civ.  Proc.  660. 

119  Pac.  348,  124  Pac.  474,  126  Pac.  21  Cal.  Code  Civ.  Proc.  659,  663a, 

3.  1054. 

18  Duggan  v.  Missouri  Pac.  Ey.  Co.,  22  Cal.  Code  Civ.  Proc,  sec.  1714. 
96  Kan.  249,  150  Pac.  557;  Board  of  23  Id. 

Commissioners  v.  Grace,  23   Okl.  35,  **  Cal.  Code  Civ.  Proc,  sec.  1715. 
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§  1554a.  Application,  how  made. — A  succeeding  judge 
presiding  over  the  same  court  may  hear  and  decide  a  mo- 
tion for  a  new  trial  in  the  absence  of  any  statute  to  the 
contrary,-^  and  a  substitute  judge  may  pass  upon  such  mo- 
tion.-*^ A  trial  court  has  no  power  to  grant  an  extension 
of  time  for  filing  a  motion  for  a  new  trial  beyond  the  three 
days  allowed  by  law,^^  but  in  some  instances,  where  the 
party  asks,  within  the  time,  for  more  time,  the  court  may 
extend  the  statutory  time.^^  The  failure  to  file  the  motion 
within  the  time  may  be  excused  by  showing  that  the  action 
was  unavoidably  prevented,^^  but  the  showing  made  may  be 
defeated  by  a  sufficient  affidavit  furnished  by  the  opposing 
party. ^*^ 

§  1555.  Notice  of  intention — Time  within  which  it  must 
be  given. — Since  the  amendment  of  the  California  statute 
in  1915,  the  notice  of  intention  to  move  for  a  new  trial  must 
be  given  within  ten  days  after  receipt  of  the  notice  of  entry 
of  judgment  or  within  ten  days  after  the  verdict  of  the 
juiy,  and  this  time  cannot  be  extended  by  order  or  stipu- 
lation.^^ Procedure  similar  to  that  prescribed  in  Cali- 
fornia is  now  effective  in  New  Mexico.^^  The  trial  court 
cannot  after  expiration  of  the  time  relieve  the  party  from 
his  failure  to  file  a  notice  of  intention.^^    Notice  of  inten- 

25  Camelin  v.  Smith,  53  Colo.  574,  29  Gaffney  v.  Stanard,  31  Okl.  541, 
128  Pac.  1125;  Chandler  v.  Chandler,  122  Pac,  510;  Audia  v.  Denver  &  E. 
92  Kan.  355,  140  Pac.  858;  Price,  etc.  G.  E.  Co.,  45  Utah,  459,  146  Pac.  559. 
V.  Eatcliflfe  (Okl.),  148  Pac.  153;  so  Dorcy  v.  Brodis,  153  Cal.  673,  96 
Shaw  V.  Spencer,  57  Wash.  587,  107  Pac.  278;  Brown  v.  Dann,  78  Kan. 
Pac.  383.  211,  97  Pac.  862;  Sherman  v.  South- 

26  Hill  V.  Nelson  Coal  Co.,  40  Mont.  grn  Pac.  Co.,  31  Nev.  285,  102  Pac. 
1,  104  Pac.  876.  257. 

27  Joiner  v.  Goldsmith,  25  Okl.  840,  3,  ^^   ^^^^  ^.^^  ^^^^            ^^^^^ 
107    Pac.    733;    Roberts   \.   Seals,    43 

Okl.  467,  143  Pac.  199 ;  Allen  v.  Gates,  "  ^^^«  ^^^'^'  ^'  ^2,  amending  sec. 

38  Okl.  408,  134  Pac.  51;   Blonde  v.  ^^-^'  ^^"^^  °^  l^^^- 

Merriam,  21  Wyo.  513,  133  Pac.  1076.  ^^  Union    Collection    Co.    v.   Oliver, 

28  O'Brien    v.    American    Casualty  162  Cal.  755,  124  Pac.  435. 
Co.,  57  Wash.  598,  107  Pae.  519. 
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tion  to  move  for  a  new  trial  should  be  regarded  as  filed  on 
the  date  tendered  and  received  by  the  clerk,  even  though 
the  clerk  erases  and  changes  the  filing  mark.^^  The  notice 
should  designate  the  grounds  of  the  motion.^^  A  notice  of 
intention  to  move  upon  affidavits  hereafter  to  be  filed  and 
served,  or  records  and  files  in  the  action,  and  the  minutes 
of  the  court,  or  upon  affidavits  hereafter  to  be  filed  and 
served,  or  the  records  and  files  in  the  action  or  the  minutes 
of  the  court,  or  either  or  all  of  them,  is  sufficient.^^  After 
the  time  for  filing  has  passed,  the  notice  of  intention  can- 
not be  amended  by  supplying  specifications  of  the  particu- 
lars in  which  the  evidence  was  insufficient.^'^  Failure  to  file 
the  notice  in  time  cannot  be  relieved  by  the  court  under 
section  473  of  the  Code  of  Civil  Procedure,  giving  relief  to 
the  party  because  of  mistake  or  inadvertence.^^  It  is  not 
improper  to  specify  more  grounds  than  are  actually 
pressed  in  presenting  the  motion. ^^  The  service  of  notice 
to  move  for  new  trial  may  be  waived.^®  The  notice  of  the 
judgment  which  starts  the  running  of  time  is  not  actual 
notice,  but  the  statutory  notice  required  to  be  served.*^ 
Giving  notice  of  intention  to  move  for  a  new  trial  before 
the  actual  entry  of  the  judgment  is  premature  and  has  no 
effect.^^  An  order  extending  the  time  for  filing  the  motion 
for  new  trial  does  not  extend  the  time  for  filing  the  notice 
of  intention  to  move.^^     A  letter  written  to  plaintiff's  at- 

84  MeCann  v.  McCann,  20  Cal.  App.  40  Cum  v.   Perkins,  40   Mont.   588, 

567,  129  Pac.  965.  107  Pac.  901. 

35  KeUey  v.  Clark,  21   Idaho,  231,  ,,  g^^^^  ^_  -^.^^^.^^  ^^^^^^  3g  ^^^^^ 
121  Pac.  95;  Idaho  Eev.  Codes,  4441.  ^^^^   gg  p^^    ^^g 

36  Andregg  v.   Oregon   Short  Line 

Ry.  Co.,  22  Idaho,  437,  126  Pac.  528;  *==  Yamato    v.    Bank    of    Southern 

Moore  v.  Butte  Electric  Ry.  Co.,  47  California,    170    Cal.    351,    149    Pac. 

Mont.  214,  131  Pac.  635.  ^26;    Power    &    Bro.    v.    Turner.    37 

37  Strange  v.  Strange,  23  Cal.  App.  ^ont.  521,  97  Pac.  950;  Mclntyre  v. 
281    137  Pac    1104  MacGinniss   (Montana  Gold  Mt.  Min. 

38  Coleman    v.    Coleman,    23     Cal.  Co.),  41  Mont.  87,  137  Am.  St.  Rep. 
App.  423,  138  Pae.  362.  701,  108  Pac.  353. 

30  Doornbos   v.   Thomas,   50   Mont.  43  Howes   v.   Dols,   27    Idaho,   576, 

370,  147  Pac.  277.  150  Pac.  38. 
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torney  by  the  clerk  of  the  court  advising  him  of  the  signing 
of  the  judgment  is  not  such  notice  of  entry  of  judgment 
as  to  start  the  time  for  filing  notice  of  intention  to  move 
for  a  new  trial.^^ 

§  1556.  Notice,  how  given. — A  notice  of  motion  for  a 
new  trial  cannot  be  amended  by  stating  a  new  ground  after 
the  time  for  filing  has  expired.^^  Where  one  defendant 
claims  that  the  other  defendant  is  liable  for  the  entire  debt, 
they  become  adverse  parties,  and  entitled  to  service  of  no- 
tice of  intention  to  move  for  a  new  trial.^^  The  notice  of 
intention,  though  it  may  be  in  terms  to  move  the  court  and 
vacate  the  judgment,  instead  of  the  decision  and  to  grant 
a  new  trial,  is  sufficient.^^ 

§  1565.  Application — Grounds  of  irregularity.  —  The 
proper  procedure  to  procure  the  vacation  of  a  final  judg- 
ment is  by  motion  to  set  it  aside,  and  motion  for  a  new  trial 
is  not  the  correct  procedure.^^  A  new  trial  should  be 
granted  only  when  error  has  been  committed  which  is  so 
prejudicial  that  the  judgment  would  be  reversed  on  ap- 
peal.^^  Judgment  upon  a  trial  without  notice  and  shortly 
after  the  filing  of  the  amended  complaint  should  be  set 
aside.^''  The  ruling  on  a  demurrer  to  evidence  is  a  decision 
occurring  at  the  trial  which  may  be  reviewed  upon  a  mo- 
tion for  a  new  trial."    In  California,  rulings  made  at  the 

44  Best    Mfg.    Co.    V.    Hiitton,    49  48  Bertagnolli  Bros.  v.  Bertagnolli, 

Mont.   78,   141   Pac.  653;   Mont.  Eev.       23  Wyo.  228,  148  Pac.  374. 

49  Smith    &    Bros.    T.    Co.    t.    Mc- 

George,    72    Or.    523,    143    Pac.    905; 
derson,  35  Utah,  61,  99  Pae.  444.  n^i^,  „„„  ,.  m^  r,  o  ^ 

'  '       '  ^  DeloAar^e  v.  Old  Oregon  Creamery  Co., 

46  Ford  etc.  Co.  v.  Braslan  etc.  Co.,       ^g   ^^    ^^^    ^^^  p^^ 

10  Cal.  App.  762,  103  Pac.  946.  317  >  • 

47  Fearon  v.  Fodera,  169  Cal.  370, 

Ann.  Cas.  1916D,  312,  148  Pac.  200;  ^°  Galligan  v.  Luther,  54  Colo.  118, 

Taylor  v.  Northern  Electric  E.  Co.,  26  128  Pac.  1123. 

Cal.  App.  765,  148  Pac.  543;  Western  ^i  Insurance  Company  of  N.  A.  v. 

Pacific   Land   Co.   v.   Wilson,   19   Cal.  Little,  34  Okl.  449,  125  Pac.  1098. 
App.  338,  125  Pac.  1076. 


Codes,  6796. 

45  Blue  Creek  Land  etc.  Co.  v.  An- 
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trial,  not  being  final  orders,  can  be  reviewed  only  on  appeal 
from  the  judgment.  In  Oklahoma,  where  no  objections  are 
raised  at  the  trial,  a  motion  for  new  trial  is  trusted  to  the 
discretion  of  the  court.^^ 

§  1567.  Adverse  party,  misconduct  of. — The  conduct  of 
counsel,  who,  acting  for  a  city,  had  rejected  plaintiff's 
claim  for  personal  injuries,  and  thereafter  appeared  as 
plaintiff's  attorney,  and  after  the  case  had  been  tried  twice 
and  twice  appealed,  is  not  ground  for  the  granting  of  a 
new  trial.^^  The  court  has  power  to  grant  a  new  trial  be- 
cause of  the  improper  argument  of  counsel,  even  though 
no  objection  was  made  at  the  time.''^  It  is  ground  for  a 
new  trial  that  the  court,  over  an  objection,  allowed  counsel 
to  comment  on  the  fact  that  plaintiff  had  refused  consent 
to  the  examination  of  one  of  his  attending  physicians  as  a 
witness.^^  Where  a  litigant  has  made  an  attempt  to  influ- 
ence the  jurors,  a  verdict  in  its  favor  by  jurors  so  influenced 
should  be  set  aside,  but  the  fact  that  the  attorney  for  the 
successful  litigant  treated  four  of  the  jurors  to  cigars  in 
response  to  a  jocular  suggestion,  is  not  ground  for  a  new 
trial.''« 

§  1576.  Misconduct  of  jury. — The  fact  that  one  juror 
consented  to  a  verdict  to  escape  having  to  sleep  in  a  ver- 
min-infested bed  is  not  sufficient  ground  for  new  trial 
where  it  does  not  appear  decisively  that  such  was  the  cause 
for  the  verdict.^^  Nor  is  the  statement  of  a  juror  to  other 
jurors  that  he  had  heard  that  one  party  had  offered  to 

52  Muskogee  Electric  Tr.  Co.  v.  ^019;  Myers  v.  Cabiness,  44  Okl.  671, 
Reod,  35  Okl.  334,  130  Pae.  157.  146  Pac.  33. 

55  Kiehlhoefer  v.  Washington  Water 

53  Wolpers   V.    Spokane,   72   Wash.       p^^^^  ^^^^  ^g  ^^^j^   g^g^  gg  p^^   ^.oq 

562,  131  Pac.  230.  56  LJutz   v.   Denver   City   Tramway 

54  Cranford    v.    O'Shea,    75    Wash.       Co.,  54  Colo.  371,  131  Pac.  258. 

33,  134  Pac.  486 ;  Johansen  v.  Pioneer  57  Liutz   v.   Denver   City   Tramway 

Min.    Co.,    77    Wash.    421,    137    Pac.       Co.,  54  Colo.  371,  131  Pac.  258. 
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compromise  sufficient  ground  for  reversal.^^  It  being  the 
duty  of  the  court  to  decide  all  questions  of  law,  it  is  mis- 
conduct for  a  juror  to  read  and  discuss  the  law  in  the  jury- 
room.^^  That  the  attorney  for  the  successful  party  dined 
at  the  same  table  with  a  juror  at  a  hotel  does  not  justify  the 
setting  aside  of  a  verdict.^"  A  verdict  for  an  amount  less 
than  any  evidence  tends  to  show  will  not  be  set  aside  on 
the  ground  that  it  was  necessarily  the  result  of  a  compro- 
mise." 

§  1577.  Impeaching  verdict. — The  indefiniteness  of  a 
verdict  is  not  ground  for  a  new  trial.^^  Where  the  verdict 
is  erroneous,  it  is  the  duty  of  the  court  to  direct  the  jury 
to  retire  and  correct  it,®^  but  such  correction  cannot  be 
made  after  the  jury  has  been  discharged.®^  If  a  special 
verdict  is  not  in  accord  with  the  general  verdict,  new  trial 
may  be  granted.*'* 

§  1578.  Surprise. — It  is  proper  to  grant  a  new  trial 
where  the  verdict  is  for  the  plaintiff,  who  without  notice 
inserted  in  his  amended  complaint  an  allegation  of  addi- 
tional negligence.^®  It  is  no  abuse  of  discretion  to  deny  a 
new  trial  because  of  unknown  brain  trouble  of  defendant's 
counsel.®'^  A  new  trial  will  not  be  granted  for  surprise 
caused  by  evidence  where  the  pleadings  disclosed  the  fact 
which  the  evidence  tends  to  prove.®®    That  counsel  omitted 

B8  Madison  v.  Kansas  City  etc.  Ey.  «*  Quarring  v.  Stratton,  85   Wash. 

Co.,  88  Kan.  784,  129  Pac.  1157.  333,  148  Pac.  26. 

59  Bouton  etc.  Lumber  Co.  v.  Hus-  ^s  Wyoming  Coal  Min.  Co.  v. 
ton,  81  Wash.  678,  143  Pac.  146.  Stanko,  22  Wyo.  110,  135  Pac.  1090, 

60  Knock  V.  Tonopah  etc.  R.  Co.,  38  138  Pac.  182 ;  Koshland  v.  Weber,  23 
Nev.  143,  145  Pac.  939.  Wyo.  241,  148  Pac.  369,  152  Pac.  167. 

Gi  St.   Louis   etc.   R.   Co.   v.   Model  ^^  Barclay  v.  Oregon  etc.  Nav.  Co., 

Laundry,  42  Okl.  501,  141  Pac.  970.  75  Or.  559,  147  Pac.  541. 

62  Trask  v.  Boise  King  etc.  Co.,  26  67  Allen  v.  Los  Molinos  Land  Co., 
Idaho,  290,  142  Pac.  1073.  25  Cal.  App.  206,  143  Pac.  253. 

63  Frederick  etc.  v.  Bard,  74  Or.  68  Tiger  Drill  Mfg.  Co.  v.  Rice,  95 
457,  145  Pac.  6G9;  L.  O.  L.  150.  Kan.  816,  149  Pac.  742. 
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certain  evidence  because  the  court  expressed  an  opinion  at 
the  trial,  to  shorten  the  testimony,  is  not  sufficient  ground 
for  granting  a  new  trial.^^  An  objection  to  evidence  based 
on  surprise  should  be  made  at  the  time  of  trialJ"  Inability 
to  procure  a  witness  is  not  sufficient  ground  where  no  ap- 
plication is  made  for  a  continuance;  and  the  loss  of  the 
stenographer's  notes  of  the  trial  is  not  sufficient  ground 
for  a  new  trial.'''^  Where  the  complaint  is  open  to  two  con- 
structions, the  admission  of  evidence  on  a  separate  one  of 
them  is  not  such  surprise  as  to  justify  a  new  trialJ^  The 
defendant  who  does  not  ask  for  a  continuance  on  the 
ground  of  surprise  cannot  complain  that  an  amendment  at 
the  trial  permitted  plaintiff  to  conform  his  pleading  to  the 
proof  J^  Eeasonable  diligence  must  be  used  to  be  present 
and  present  one's  case.'^^ 

§  1585.  Evidence — Newly  discovered  must  not  be  cumu- 
lative.— A  trial  court  may,  in  its  discretion,  deny  a  new  trial 
which  is  sought  on  the  ground  of  newly  discovered  evi- 
dence, where  the  evidence  is  merely  cumulative,"^^  although 
the  newly  discovered  evidence  might  have  changed  the  re- 
sult.^® Cumulative  evidence  for  which  a  new  trial  will  not 
be  granted  is  evidence  of  the  same  kind  or  character,  to  the 
same  point,  and  the  discovery  of  a  government  corner- 
stone locating  a  point  which  had  been  established  by  the 
testimony  of  surveyors  running  lines  from  other  points  is 

69  Hageman  v.  O'Brien,  24  Cal.  ^5  Walden's  Estate,  166  Cal.  44& 
App.  270,  141  Pac.  33.  137  Pac.  35;  In  re  Loucks' Estate,  160 

70  Agnew  v.  Mathieson,  26  Colo.  Cal.  551,  Ann.  Cas.  1913A,  868,  117 
App.  59,  140  Pac.  484.  Pac.  673;  Boddington  v.  Kansas  City, 

71  Farmers'  etc.  Bank  v.  Welborn,  95  Kan.  189,  148  Pac.  252;  Ronald  v. 
32  Okl.  1,  121  Pac.  620.  Pacific    Traction    Co.,   65   Wash.   430, 

72  Walker  v.  Green,  23  Colo.  App.  118  Pac.  311;  Wiles  v.  Northern  Pao. 
154,  128  Pac.  855.  H.  Co.,  66  Wash.  337,  119  Pac.  810. 

73  Dieckmann  v.  Merkh,  20  Cal.  76  Cahill  v.  E.  B.  &  A.  L.  Stone  Co., 
App.  655,  130  Pac.  27.  167  Cal.  126,  138  Pac.  712. 

74  Nye   V.   Manley,   69   Wash.   631, 
125  Pac.  1009. 
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not  a  discovery  of  cumulative  but  of  direct  evidence,  to 
wliicli  the  prior  evidence  must  yield  and  the  new  trial  be 
grantedJ'^  Evidence  furnished  by  a  stranger  to  the  trial 
upon  a  question  to  which  only  the  parties  had  testified, 
is  cumulative  and  not  ground  for  a  new  trialJ^ 

§  1586.  Must  not  be  impeaching. — Evidence  which  is 
both  cumulative  and  impeaching  is  not  ground  for  a  new 
trial  ;^^  nor  is  evidence  not  tending  to  explain  the  terms  of 
a  contract  sued  on,  but  merely  to  impeach  statements  of 
witnesses.^*^  The  fact  that  the  plaintiff  has  learned  since 
the  trial  that  a  witness  made  statements  contrary  to  his 
statements  made  at  the  trial  is  not  sufficient  ground  for  a 
new  trial.®^  Where  the  evidence  sought  to  be  impeached 
is  important  testimony  and  the  impeaching  evidence  is  con- 
vincing that  a  different  result  would  follow,  a  new  trial 
should  be  granted.^^ 

§  1587.  Must  be  material. — A  new  trial  should  not  be 
granted  for  newly  discovered  evidence  unless  it  is  material 
and  of  such  a  character  as  to  render  a  different  result  prob- 
able upon  the  new  trial.^^    A  trial  had  without  a  jury  is  less 

77  Tucker  v.  Wyoming  Coal  Min.  Schriber  v.  Maxwell,  92  Kan.  306,  140 
Co.,  18  Wyo.  97,  104  Pac.  529;  Pac.  865;  modified  on  rehearing, 
Haughton  v.  Bilson,  84  Kan.  129,  113  Schribar  v.  Maxwell,  93  Kan.  211,  144 
Pac.   400.  Pac.  191;  Stewart  v.  Bowen,  70  Wash. 

78  Horner   v.    Schinstock,    77    Kan.  195,  126  Pac.  414, 

663,  96  Pac.  143.  so  Sharpies  v.  Duvall,  17  Ariz.  173, 

79  James  v.  Oakland  Traction  Co.,       149  Pac.  673. 

10    Cal.    App.    785,    103    Pac.    1082;  si  Qrr  v.  Schwager,  etc.,  74  Wash. 

Brandt   v.    Krogh,    14    Cal.    App.   39,  631,  134  Pac.  501. 

Ill  Pac.  275;  In  re  Walden's  Estate,  82  Whise  v.  Whise,  36  Nev.  16,  44 

166  Cal.  446,  137  Pac.  35;  Van  Horn  L.  E?  A.  (N.  S.)  689,  131  Pac.  967. 

V.  Pacific  Ref.  &  E.  Co.,  27  Cal.  App.  ss  Tedford  v.  Eichler,  162  Cal.  214, 

105,    148   Pac.   951;    Specie   Payment  121  Pac.  730;  Lamb  v.  Wilke,  19  Cal. 

Gold  Min.  Co.  v.  Kirk,  56  Colo.  275,  App.  286,  125  Pac.  757;  Van  Horn  v. 

139    Pac.    21;    Griffin    v.    Carrig,    23  Pacific   Ref.   &  R.   Co.,  27   Cal.   App. 

Colo.     App.     313,     128     Pac.     1126;  105,  148  Pac.  951;  Atkinson  v.  West- 
18 
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likely  to  be  retried  on  the  ground  of  newly  discovered  evi- 
dence than  one  had  with  a  jury.^*  Where  the  first  trial 
turned  wholly  upon  the  question  of  veracity  between  the 
parties,  a  new  trial  should  be  granted  for  newly  discovered 
evidence  given  by  a  disinterested  witness  upon  the  vital 
issue.*^  The  subsequent  discovery  of  a  statement  of  ac- 
count in  plaintiff's  own  handwriting  showing  a  much 
smaller  balance  than  claimed  by  him  at  the  trial  is  ground 
for  a  new  trial.^®  Where  judgment  goes  against  the  plain- 
tiff in  a  damage  suit  because  of  contributory  negligence, 
the  discovery  of  evidence  of  additional  negligence  on  the 
part  of  the  defendant  is  no  ground  for  a  new  trial.^'^  Con- 
siderable discretion  is  granted  to  the  court.^ 

§  1588.  Must  be  subsequently  discovered. — A  party  can- 
not have  a  new  trial  because  of  evidence  which  was  obvi- 
ously known  to  him  before  the  action  was  commenced,^^  or 
where  the  evidence  was  at  all  times  in  the  possession  of  the 
party  and  no  sufficient  excuse  is  given  for  not  producing  it 
at  the  trial.9° 

§  1590.  Motion  on  statement. — Since  the  amendment  of 
1915,  imder  the  California  practice  no  statement  or  bill  of 
exceptions  is  used  on  a  motion  for  a  new  trial,  the  moving 
party  being  limited  to  the  minutes  of  the  court  except  in 

ern  Dev.  Synd.,  170  Cal.  511,  150  Pac.  se  Marshall  v.  Barry,  26  Colo.  App. 

363;  In  re  Emerson's  Estate,  170  Cal.  236,  142  Pac.  199. 

81,  148  Pac.  523;  Sharpies  v.  Duvall,  ^^  Armstrong  v.   Spokane  etc.   Ry. 

17  Ariz.   173,  149  Pac.  673;   Hoxsey  Co.,  71  Wash.  624,  129  Pac.  379. 

V.  Murray,   84   Wash.   588,   147   Pac.  ''  Hazlett  v.   Seattle   Electric   Co., 

205;  Chestnut  v.  Sales,  44  Mont.  534,  71  Wash.  377,  128  Pac.  677;  Mowatt 

121   Pac.   481;    Lookabaugh   v.   Bow-  ^-  ^u^ler,  37  Okl.  365,  132  Pac.  329; 

maker,  30  Okl.  242,  122  Pac.  200.  ^^oeser  v.  Pease,  37  Okl.  222,  131  Pac. 

534. 

84  Walker  v.  Green,  23  Colo.  App.  g^  ^^.^at  v.  Treat,  170  Cal.  329,  337, 
154,  128  Pac.  855.  150  p^e.  53,  57. 

85  Herrald  v.  Paris,  89  Kan.  131,  ^o  Citizens'  Nat.  Bank  v.  Ariss,  68 
130  Pac.  684.  Wash.  448,  123  Pac.  593. 
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cases  of  irregularity,  misconduct,  accident  or  surprise  and 
newly  discovered  evidence,  in  which  cases  the  motion  must 
be  made  upon  affidavits.®^  Where  the  statement  of  the 
grounds  is  necessary,  it  is  sufficient  to  set  them  forth  in  the 
language  of  the  statute.®^  The  placing  of  a  statement  on  mo- 
tion for  new  trial  in  the  custody  of  the  clerk  accompanied 
by  the  fee  constitutes  a  sufficient  filing.®^  Specifications  of 
error  which  follow  the  judge 's  certificate  should  not  be  con- 
sidered as  part  of  the  statement  of  facts.®'*  Where  both 
are  permitted,  a  party  may  use  the  statement  for  part  of 
the  exceptions  and  the  bill  of  particulars  for  the  others,  and 
the  minutes  of  the  court  for  still  another.®^ 

§  1591.  Bill  of  exceptions. — ^Where  a  bill  of  exceptions 
on  motion  for  new  trial  was  not  presented  in  time  and  the 
adverse  party  presented  written  objections  to  its  settle- 
ment, the  court,  after  incorporating  the  objections,  should 
have  settled  the  bill  and  denied  the  motion  for  new  trial, 
or  have  refused  to  settle  the  bill.®^  The  judge  or  court  has 
no  jurisdiction  to  extend  the  time  for  serving  a  proposed 
statement  on  motion  for  a  new  trial  after  the  time  allowed 
by  law  or  given  by  the  court  or  judge  has  expired.®"^ 

§  1592.  Minutes  of  the  court. — The  purpose  of  the  stat- 
ute providing  for  motions  on  the  minutes  of  the  court  is 

61  Cal.  Code  Civ.  Proc.  658.  8*"Newiiiire  v.  Schacht  etc.  T.  Co., 

82  Spadra  etc.  Coal  Co.  v.  Nichol-  22  Cal.  App.  308,  134  Pac.  336. 

son   (Kansas  Zinc  Co.),  93  Kan.  638,  „  ^^^^^  ^_  g^^^^  ^^    ^      ^       4. 

Ann.  Cas.  1916D,  652,  145  Pac.  571;  ^^^^^            ^3^  p^^^  ^35^ 
Kan.  Code  Civ.  Proc.  305;  Eudolph  v. 

Portland  Ry.  etc.  Co.,  72  Or.  560,  144  ®®  Canning  v.  Fried,  48  Mont.  560, 

Pac.  93;   Murphy  v.  Magee,  169  Cal.  1^9    Pac.    448;     Mont.    Rev.    Codes, 

710,  147   Pac.   948;    Iowa  State   Sav.  6589;  Evans  v.  Oregon  Short  Line  R. 

Bk.  V.  Henry,  22  Wyo.  189,  136  Pac.  Co.,  51  Mont.  107,  149  Pac.  715. 

863 ;   Knoch  v.  Haizlip,  163  Cal.  146,  9^  Simpson  v.  Pioneer  Irr.  Dist.,  17 

124    Pac.    998;    Kelley    v.    Clark,    21  Idaho,  435,  106  Pac.  1 ;  Beco  v.  Tono- 

Idaho,  231,  121  Pac.  95.  pah  etc.  Min.  Co.,  37  Nev.  199,  141 

93  McCann  v.  McCann,  20  Cal.  App.  Pac.  453. 
564,  129  Pac,  966. 
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to  facilitate  the  proceedings  and  save  the  moving  party 
useless  expense  in  case  the  motion  should  be  granted  and 
no  appeal  therefrom  be  taken,  and  the  court  may  consider 
all  the  pleadings,  record  minute  entries  and  evidence 
offered,  and  it  is  not  necessaiy  that  the  stenographer's 
notes  of  the  trial  be  transcribed.^^  And  reference  may  be 
made  to  the  depositions,  documentary  evidence  and  phono- 
graphic reports  of  the  testimony  when  necessary.^^ 

§  1608.  Exceptions  must  be  taken  at  the  trial. — The 
necessary  objections  should  be  made  at  the  time  of  the  trial 
so  as  to  give  the  opposite  party  an  opportunity  to  obviate 
the  exception.^°^  Variance  between  the  complaint  and  the 
evidence  as  to  the  terms  of  a  contract  cannot  be  urged  for 
the  first  time  on  motion  for  a  new  trial.^"  Error  made  in 
giving  an  instruction  does  not  need  to  be  excepted  to  at 
the  time  of  the  trial.^**^  The  verdict  of  the  jury,  the  final 
decision  in  an  action  or  proceeding,  an  interlocutory  order 
or  decision  finally  determining  the  rights  of  the  parties,  or 
some  of  them,  an  order  or  decision  from  which  an  appeal 
may  be  taken,  an  order  sustaining  or  overruling  a  de- 
murrer, allowing  or  refusing  to  allow  an  amendment  to  a 
pleading,  striking  out  a  pleading  or  a  portion  thereof,  re- 
fusing a  continuance,  an  order  made  upon  ex  parte  appli- 
cation, giving  an  instruction,  although  no  objection  to  such 
instruction  was  made,  refusing  to  give  an  instruction, 
modifying  an  instruction  requested,  an  order  or  decision 
made  in  the  absence  of  the  party  or  an  order  granting  or 
denying  a  nonsuit  or  a  motion  to  strike  out  evidence  or 

ss  state  V.  District  Court,  38  Mont.  lie  v.  Wallace,  22  Idaho,  702,  127  Pac. 

119,  99  Pac.   139;   Mont.  Rev.  Codes,  908;    Lowenstein  v.   Holmes,   40   Okl. 

6795.  33,  135  Pac.  727;   Grant  v.  Huschkc, 

99  Kelley   v.  Clark,  21   Idaho,  231,  70  Wash.  174,  126  Pac.  416. 

121  Pac.  95;   Idaho  Kev.  Codes,  sec.  "i  Perkins  v.  Russell,  56  Colo.  120, 

4442.  137  Pac.  907. 

100  Moore  &  Co.  v.  J.  S.  Gucrin  &  i"2  Moore  v.  Marsh,  59  Wash.  151, 
Co.,  165  Cal.  534,  132  Pac.  1038;  Bail-  109  Pac.  606. 
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testimony  and  a  ruling  sustaining  or  overruling  an  objec- 
tion to  evidence,  are  deemed  to  have  been  excepted  to,  with- 
out a  specific  objection  being  raised  at  the  time  of  trial. ^°^ 

§  1609.  Excessive  damages. — In  some  jurisdictions  a 
verdict  in  a  personal  injury  action  may  not  be  set  aside 
merely  because  it  is  excessive  -j^"^  but  in  other  states,  where 
the  trial  judge  believes  the  award  excessive,  the  verdict 
may  be  modified  or  set  aside,^"^  and  in  the  event  that  the 
award  of  damages  is  so  large  that  it  cannot  be  accounted 
for  ujoon  any  other  theory  than  that  passion  and  preju- 
dice were  the  cause,  the  court  should  set  the  verdict 
aside.^"^  Five  thousand  dollars  is  not  an  excessive  allow- 
ance to  one  having  his  skull  so  fractured  that  part  had  to 
be  removed,  following  which  he  had  fits  of  epilepsy,  and 
no  physician  being  able  to  say  what  the  final  result  would 
be.'"' 

§  1613.  Inadequate  damages. — ^A  verdict  awarding  one 
dollar  to  a  person  receiving  personal  injuries  necessitating 
medical  attention,  resulting  in  slight  disfigurement  and 
temporary  diminished  earning  capacity,  is  grossly  inade- 
quate, and  is  ground  for  a  new  trial. ^*^^  Under  a  statute 
providing  for  new  trials  on  ground  of  excessive  damages  or 
disregard  of  instructions,  the  trial  court  may  grant  a  new 

103  Cal.  Code  Civ.  Proc.  647.  los  De   Celles  v.   Casey,  48   Mont. 

104  Colorado  &  S.  R.  Co.  v.  Jeukins,  56S,  139  Pae.  586;  Fitch  v.  Green,  39 
25  Colo.  App.  348,  138  Pac.  437;  Nel-  Okl,  18,  134  Pac.  34;  Gomez  v.  Scan- 
son  V.  St.  Helens  Timber  Co.,  66  Or.  Ian,  155  Cal.  528,  102  Pac.  12;  Den- 
570,  133  Pac.  1167,  135  Pac.  169;  ver  &  R.  G.  R.  Co.  v.  Heckman,  45 
Sigel  V.  Portland  Ry.  etc.  Co.,  67  Or.  Colo.  470,  101  Pac.  976. 

285,  135  Pac.  866.  "7  Moy  Quon  v.  M.  Furuya  Co.,  81 

105  Yard  v.  Gibbons,  95  Kan.  802,       Wash.  526,  143  Pac.  99. 

149    Pac.   422;    Ritter   v.   Seattle,    82  lOs  Ferrari  v.  Brooks-Harrison  Fuel 

Wash.  325,  144  Pae.  61;  Winningbam  Co.,  53  Colo.  259,  125  Pac.  125;  Colo. 

T.   Philbrick,  56  Wash.  38,   105   Pac.  Rev.  Codes,  sec.  236;  Miller  v.  Miller, 

144.  81  Kan.  397,  105  Pac.  544. 
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trial  for  inadequacy  of  damages.^"'*  Where  the  whole  dis- 
pute is  as  to  whether  defendant  is  liable  or  not  and  the 
amount  is  not  in  question,  a  verdict  for  an  amount  less 
than  that  claimed  should  be  set  aside."'' 

§  1620.  Specification  of  errors. — While  the  ancient  strict- 
ness regarding  the  sufficiency  of  specifications  of  errors  on 
motion  for  a  new  trial  has  been  relaxed,  nevertheless  tbey 
must  show  in  what  particulars  the  evidence  attacked  is 
deficient.^"  The  specification  as  ground  for  new  trial  that 
the  insured  and  the  plaintiff  had  not  fulfilled  the  conditions 
of  the  insurance  policy  in  that  the  insured  made  a  false 
warranty  and  plaintiff  refused  to  permit  an  autopsy,  is 
sufficient  to  direct  the  attention  of  the  court  and  adverse 
party  to  the  point  upon  which  the  evidence  is  claimed  to 
be  insufficient."^  A  motion  for  a  new  trial  will  be  denied 
where  it  does  not  specify  the  errors  of  law  relied  upon  and 
the  insufficiency  of  the  evidence. 


113 


§  1621.  Verdict  against  law. — ^While  the  interpretation 
of  an  oral  contract  is  for  the  jury,  yet  if  their  interpreta- 
tion is  clearly  wrong,  the  court  should  upon  application 
grant  a  new  trial,"^  and  where  the  verdict  is  contrary  to 
the  correct  instruction  of  the  court,  a  new  trial  may  be 
granted."^  The  phrase  ''discretion  of  the  court"  means 
a  legal  discretion,  to  be  exercised  in  discerning  the  course 

109  Hirabelli  v.  Daniels,  44  Utah,  Civ.  Proc.  659;  Murphy  v.  Magee,  16S) 
S8,  138  Pac.  1172;   Taylor  v.  North-       Cal.  710,  147  Pac.  948. 

ern  Electric  R.  Co.,  26  Cal.  App.  765,  "3  Strange    v.     Strange,     23     Cal 

148  Pac.  543;  Krulikoski  v.  Sparling,      App.  281,  137  Pac.  1104. 

82  Wash.  474,  144  Pac.  692.  i^*  Smyth     v.     Tennison,     24     Cal. 

^.  ^r       oo  t:-       oai        App.  519,  141  Pac.  1059. 

110  Bressler  v.  McVay,  82  Kan.  341,  >■  /  ' 

•"  115  Western  Pac.  L.  Co.  v.  Wilson, 

108  Pac.  97.  ^g    ^^^     ^pp^    2_^g^    ^gg    p^^     jQ^g. 

111  Crow  V.  Crow,  168  Cal.  607, 143  Crowder  State  Bank  v.  American 
Pac.  689.  Powder  Mills,  46  Okl.   105,   148   Pac. 

112  McEwcn  V.  Occidental  Life  Ins.  698;  Myers  v.  Fear,  21  Okl.  498,  129 
Co.,  172  Cal.  6,  155  Pac.  86;  Cal.  Code  Am.  St.  Rep.  795,  96  Pac.  642. 
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prescribed  by  law  according  to  particulars  ascertained  by 
adjudged  cases."^  A  verdict  is  contrary  to  law,  and  justi- 
fies a  new  trial  where  the  condition  of  the  evidence  is  such 
that  the  juiy  should  have  found  otherwise."^  In  Mon- 
tana the  instructions  of  the  court,  whether  correct  or  not, 
make  the  law  of  the  case  by  wliich  the  jury  is  bound. "^ 

§  1622.  Weight  of  evidence. — Where  a  new  trial  is 
sought  for  insufticiency  of  the  evidence,  the  court  should 
grant  it  if  he  cannot  conscientiously  approve  the  verdict."^ 
As  a  general  rule,  a  new  trial  will  not  be  granted  to  enable 
a  party  to  recover  nominal  damages,^^°  unless  such  dam- 
ages would  carry  costs.^^^  When  the  evidence  is  conflict- 
ing, the  granting  of  a  new  trial  rests  in  the  discretion  of 
the  trial  court,^^^  but  the  mere  fact  that  the  judge's  opinion 
differs  from  the  opinion  of  the  jury  does  not  require  him 
to  grant  a  new  trial.^^^  Although  the  jury  are  the  exclusive 
judges  of  the  facts,  the  trial  judge,  on  motion  for  a  new 
trial,  must  determine  whether  the  evidence  sustains  the 
verdict.^^^  If  there  is  evidence  to  sustain  the  verdict,  it 
should  not  be  set  aside. ^^^  Wliere  there  is  a  conflict  in  the 
evidence  and  the  trial  judge  is  not  satisfied  with  the  ver- 
dict, he  has  the  discretionary  power  to  grant  a  new  trial.^-^ 
A  new  trial  should  be  granted  where  the  court  believes  that 

116  Vickcrs  v.  Phillip  Carey  Co.  121  Lund  v.  Lachman,  29  Cal.  App. 
(Okl.),  151  Pac.  1023.  31,  154  Pac.  295. 

117  Melzner    v.    Raven    C.    Co.,    47  122  Colusa  etc.  R.  Co.  v.  Glenn,  25 
Mont.  351,   132  Pac.  552;   Baillie  t.  Cal.  App.  634,  144  Pac.  993. 
Wallace,  22  Idaho,  702,  127  Pac.  908.  123  Franey  v.  Seattle  Taxieab   Co., 

118  Wallace    v.    Weaver,    47    Mont.  80  Wash.  396,  141  Pac.  890,  891. 
437,  133  Pac.  1099.  124  Johnson    v.    Domer,    76    Wash. 

119  Rison    V.    Harris     (Okl.),    151  677,  136  Pac.  1169. 

Pac.   584;    Washington   Trust   Co.   v.  125  Martini  v.  Oregon  etc.  Nav.  Co., 

Keyes,  88  Wash.  287,  152  Pac.  1029;  73  Or.  283,  144  Pac.  104;   Zobrist  v. 

In  re   Caspar's   Estate,  172   Cal.   147,  Estes,    65    Or.    573,    133    Pac.    644; 

155  Pac.  631,  Western  Min.  Supply  Co.  v.  Melzner, 

120  Rainier  v.  Masters,  79  Or.  534,  48  Mont.  174,  136  Pac.  44. 

L.  R.  A.  191 6E,  1175,  154  Pac.  426,  126  Shilling  v.  Dodge,  22  Cal.  App. 

155  Pae.  1197.  517,    135    Pac.    299;    Shea-Bocqueraz 
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the  preponderance  of  the  evidence  is  opposed  to  the  find- 
ings.^^'^ 

§  1623.  Amendments,  how  made. — An  amendment  to  a 
motion  for  a  new  trial,  filed  after  statutory  time,  cannot 
set  up  new  grounds,^^^  but  after  the  three  days  allowed  for 
filing  the  motion  it  may  be  amended  to  clarify  the  grounds 
originally  set  up.^^® 

§  1631.  Motion — Hearing. — A  motion  for  a  new  trial  not 
determined  within  twenty  days  of  the  filing  thereof,  or  con- 
tinued by  the  order  or  by  stipulation,  is,  by  the  statute  of 
Arizona,  deemed  denied, ^^^  and  where  the  court  after  the 
twenty-day  period  makes  a  minute  entry  reciting  that  the 
motion  had  been  argued  and  taken  under  advisement,  it  is 
to  be  deemed  denied.^^^  Where  the  application  must  be 
heard  at  the  earliest  period,  and  no  limit  of  time  is  fixed, 
the  motion  must  be  prosecuted  with  diligence  or  the  trial 
court  loses  jurisdiction. ^^^  An  order  which  is  general  in 
teiTus,  granting  a  new  trial,  reopens  the  entire  case.^^^  The 
order  should  state  upon  what  grounds  it  is  granted.^^^  A 
judge  hearing  a  motion  for  new  trial  in  a  case  tried  before 
another  judge  is  limited  to  what  is  disclosed  by  the  record.^^^ 

Co.  T,  Hartman,  20  Cal.  App.  534,  129  i3o  Bigler  v.  Welker,  16  Ariz.  44, 

Pac,  807 ;  Briggs  v.  Hall,  20  Cal.  App.  141  Pac.  124. 

372,  129  Pac.  2S8;  Gordon  v.  Kobcrts,  isi  Chenoweth  v.  Prewett,  17  Ariz, 

162  Cal.  506,  123  Pac.  288.  400,   153   Pac.   420;    Ariz.   Civ.   Code, 

12T  McCarthy    v.    Morris,    17    Cal.  1913^  gee,  591. 

App.   723,   121   Pac.   696;    Conwell  v.  ,3,  Behrensmeyer     v.     Gwinn,     25 

Varain,   20   Cal.   App.   521,   130   Pac.  ^^^^^^  ^gg^  ^3^  p^^^  ^^^^ 
23;   lieveridge  v.  Hennessy,  48  Mont 
58,  135  Pac.  906. 


133  Beedy  v.  San  Mateo  Hotel  Co., 


'      ".       ■       ,          00  rMi    .nc   100  27  Cal.  App.  653,  150  Pac.  810. 

128  Eice  V.  Folsom,  32  Okl.  496,  122  if, 

Pac.  236;  Eogers  v.  Quabner,  41  Okl.  "*  Martini  v.  Oregon  etc.  Nav.  Co., 

107,  137  Pac.  361.  73  Or.  283,  144  Pac.  104. 

129  Wiggins  V.  Jackson  (Okl.),  153  i^s  Steiraan  v.  Murray  Hospital,  50 
Pac.  879.  Mont.  555,  148  Pac.  339. 
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§  1640.  New  trial  —  Modification  of  judgment. — Where 
the  verdict  should  have  been  directed,  the  court  may  set 
aside  the  verdict  and  render  judgment  without  a  new 
trial.^^^  The  court  should  either  grant  or  deny  the  motion 
absolutely  or  conditionally,  and  it  is  improper  to  render 
judgment  for  an  amount  less  than  the  verdict. ^^"^  The 
right  to  grant  a  new  trial  infers  the  right  to  correct  a  ver- 
dict excessive  or  inadequate.^^^  Where  a  verdict  is  so 
excessive  as  to  show  bias  and  prejudice,  the  court  should 
grant  a  new  trial,  and  not  reduce  the  amount  of  the  verdict 
unless  the  excess  can  be  ascertained  by  some  rational 
method. ^^^  Where  the  verdict  is  merely  excessive,  without 
the  influence  of  bias  or  prejudice,  the  court  may  require 
the  plaintiff  to  remit  part  of  the  amount  or  submit  to  a  new 
trial. ^*°  Such  reductions  have  been  approved  as  eleven 
hundred  dollars  from  a  verdict  of  five  thousand  one  hun- 
dred dollars,"^  and  a  reduction  from  five  thousand  two 
hundred  and  thirteen  dollars  and  fifty  cents  to  three  thou- 
sand five  hundred  dollars,  where  plaintiff  was  a  boy  seven- 
teen years  old  who  had  his  collar-bone  broken  and 
detached,"^  but  a  reduction  to  four  thousand  five  hundred 
dollars  from  seven  thousand  nine  hundred  dollars  has  been 
held  to  be  an  abuse  of  discretion,^^^  and  a  judgment  for 
twenty-five  thousand  dollars  for  loss  of  a  right  arm  has 

136  Herndobler  v.  Eippen,  75  Or.  Old.  147,  105  Pac.  328;  Meza  v. 
22,  146  Pac.  140.  Pfister  Co.,  54  Wash.  7,  102  Pac   871. 

137  McDonnell  v.  Shine,  86  Wash.  "o  Yard  v.  Gibbons,  95  Kan.  802, 
393,  150  Pac.  817;  Atchison,  T.  &  S.  149  Pac.  422;  Matsuda  v.  Hammond, 
F.  Ry.  Co.  V.  Cogswell,  23  Okl.  181,  77  Wash.  120,  51  L.  R.  A.  (N.  S.) 
20  L.  R.  A.  (N.  S.)  837,  99  Pac.  923.  920,   137  Pac.  328;   State  v.  District 

138  Bernard   v.   North    Yakima,   80  Court,  38  Mont.  119,  99  Pac.  139. 
Wash.  472,   141   Pae.   1034;   Doyle  v.  1*1  Colorado  &  S.  R.  Co.  v.  Jenkins, 
Southern   Pac.   Co.,   56   Or.   495,   108  25  Colo.  App.  348,  138  Pac.  437. 
Pac.  201.                                                                142  Jones  v.  Spokane  etc.  R.  Co.,  69 

139  Chenoweth    v.    Great    Northern  Wash.  12,  124  Pac.  142. 

Ry.  Co.,  50  Mont.  481,  148  Pac.  330;  "3  Pierce    v.    Seattle    El.    Co.,    78 

Chicago  etc.  R.  Co.  v.  Wehrman,  25       Wash.  167,  138  Pac.  666. 
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been  held  to  be  so  excessive  as  to  require  a  new  trial  rather 
than  a  reduction  of  fifteen  thousand  dollars.^** 

An  order  providing  that  a  motion  for  a  new  trial  shall 
be  denied  upon  the  plaintiff's  consent  to  a  modification  of 
the  judgment  is  a  conditional  order  denying  the  motion, 
and  requires  no  further  order  to  make  it  effective.^^^  In 
case  plaintiff  complies  with  the  condition,  it  is  only  neces- 
sary to  amend  the  judgment,  and  on  the  failure  of  compli- 
ance the  case  stands  for  new  trial. ^^^  An  order  granting 
a  motion  for  new  trial  cannot  be  modified  except  by  an 
order  nunc  pro  tunc  or  a  proceeding  in  accordance  with 
section  473  of  the  California  Code  of  Civil  Procedure,  and 
cannot  be  modified  by  a  bill  of  exceptions  reciting  that  the 
court  granted  the  motion  on  only  one  ground,  and  a  minute 
order  of  the  court,  though  entered  by  the  clerk,  will  gov- 
ern.""^ Plaintiff  may  voluntarily  waive  any  excess  of 
judgment  and  thereby  defeat  a  motion  for  new  trial  upon 
the  ground  of  an  excessive  verdict."^ 

FORM  ON  MOTION  FOR  NEW  TRIAL. 

§  1650.    Notice  of  intention  to  move  for  new  trial. 

Form  No.  474. 
[Title.] 

To  the  Above-named  Plaintiff,  and  to  ,  Attorney  for 

Said  Plaintiff: 
Take  notice  that  defendant,  C.  D.,  intends  to  move  the 
court  to  vacate  and  set  aside  the  verdict  [or,  decision  of  the 
court]   rendered  in  the  above  cause,  and  to  grant  a  new 

144  Chenoweth  v.  Great  Northern  i46  Harrington  v.  Butte  etc.  E.  Co., 
K    Co.,  50  Mont.  481,  148  Pac.  330.           39  Mont.  22,  101  Pac.  149. 

147  Frost  V.  Los  Angeles  R.  Co.,  165 

145  Taber  v.  Bailey,  22   Cal.  App.       ^^   ggg^  ^^^  p^^   442 

617,    135    Pac.    975;    Winningham    v.  143  Bentlev   v.    Hurlburt,    153   Gal. 

Philbrick,  56  Wash.  38,  105  Pac.  144.       796,  96  Pac.  890. 
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trial  of  said    cause,  for   the   following  causes,  materially 
affecting  the  substantial  rights  of  such  defendant,  to  wit : 

1.  Irregularity  in  the  proceedings  of  the  court  [jury,  or, 
adverse  party;  or,  any  order  of  the  court,  or,  abuse  of  dis- 
cretion], by  which  the  defendant  was  prevented  from 
having  a  fair  trial. 

2.  Misconduct  of  the  jury. 

3.  Accident  or  surprise,  which  ordinary  prudence  could 
not  have  guarded  against. 

4.  Newly  discovered  evidence  material  for  the  said  de- 
fendant, which  he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial. 

5.  Excessive  damages  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice. 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  [or, 
other  decision] ;  and  that  the  verdict  [or,  other  decision] 
is  against  law. 

7.  Errors  in  law  occurring  at  the  trial,  and  excepted  to 
by  the  said  defendant. 

Said  motion  will  be  made  upon  the  minutes  of  the  court 
in  said  cause  [and  upon  affidavits  hereafter  to  be  filed  and 
served  upon  you]. 

[Signature.] 
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CHAPTER  LXI. 

APPEALS  FROM  THE    SUPERIOR    COURT  TO  THE 
SUPREME  COURT. 

§  lf)75.  Grounds  for  appeal. 

§  1680.  Successive  appeals — Cross-appeals. 

§  1681.  Appeal  vs.  writ  of  error. 

§  1682.  On  appeal  from  the  intermediate  courts. 

§  1683.  Decisions  of  intermediate  courts. 

§  1684.  Appealable  judgments — California  practice. 

§  1684a.  Appealable  judgments  in  Nevada. 

§  1684b.  Appealable  judgments  in  Idaho. 

§  1684c.  Appealable  judgments  in  Oregon. 

§  1684d.  New  Mexico  practice. 

§  1687.  Consent. 

§  1688.  Costs. 

§  1692,  Special  proceedings. 

§  1694.  Appealable  decrees. 

§  1695.  Nonappealable  decrees. 

§  1696.  Appealable  orders  before  and  after  judgment. 

§  1698.  Attachment. 

§  1701.  Decree,  setting  aside. 

§  1707.  New  trial. 

§  1710.  Special  orders  after  judgment. 

§  1725.  Void  order. 

§  1726.  Amount  or  value  in  controversy. 

§  1730.  Time  within  which  to  appeal. 

§  1735.  Who  may  appeal. 

§  1736.  Parties  or  persons  injured. 

§  1738.  Parties  to  the  record. 

§  1739.  Substituted  party. 

§  1675.  Grounds  for  appeal. — The  right  of  appeal  is 
based  entirely  on  statute,  and  the  supreme  court  is  pro- 
hibited from  taking  jurisdiction  unless  the  appellant  has 
the  statutory  right.^  The  legislature  may  take  the  privi- 
lege of  appeal  from  the  defeated  party  before  his  appeal  has 

1  state  V.  State  Bank  &  Trust  Co.,  478,   143   Pac.   957;    Thien  v.   Wiltse, 

36  Nev.  526,  137  Pac.  400;   State  v.  49  Mont.  189,  141  Pac.  146;   Levy  v. 

Simpson,  69  Or.  93.  137  Pac.  750.  138  Stofella,  14  Ariz.  262,  127  Pac.  725. 
Pac.  467;   Pierson  v.  Daly,  49  Mont. 
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been  perfected.^  Abstract  or  moot  questions  disconnected 
with  the  granting  of  actual  relief  will  not  be  considered  by 
the  supreme  court.^  An  appeal  for  the  sole  purpose  of 
determining  the  question  of  costs  will  not  be  entertained.* 

§  1680.  Successive  appeals  —  Cross-appeals. — The  dis- 
missal of  the  appeal  from  a  judgment  will  not  prevent  a 
subsequent  appeal  from  the  order  denying  the  motion  for 
new  trial.^  Where  a  party  to  a  judgment  has  perfected  the 
appeal,  the  right  of  appeal  is  exhausted  and  the  party  can- 
not thereafter  take  another  appeal  in  the  same  cause.®  An 
appeal  to  the  supreme  court  dismissed  for  lack  of  juris- 
diction cannot  be  entered  as  pending  on  error  unless  the 
court- has  acquired  jurisdiction  of  the  appellee  by  appear- 
ance or  by  service  of  summons  in  error.'^  Where  an  appeal 
has  been  erroneously  taken  from  a  judgment  for  costs,  the 
judgment  being  reviewable  on  a  writ  of  error,  the  case  may 
be  entered  as  pending  on  error.^  Coparties  desiring  relief 
against  each  other  should  present  their  matters  by  cross- 
appeal.^  A  cross-appeal  must  be  prosecuted  like  other 
appeals,  or  it  will  be  dismissed.^*' 

§  1681.  Appeal  vs.  writ  of  error. — In  Arizona  the  rem- 
edy by  writ  of  error  was  abolished  in  1913.^^     In  Colorado, 

2  Bowen  v.  Wilson,  93  Kan.  351,  ^  Brady  v.  People,  45  Colo.  364, 
144   Pac.  251.  101  Pac.  340. 

3  Martin  v.  Gwinnup,  34  Okl.  160,  '  J^^^en  v.  Eagle  Ore  Co.,  47  Colo. 
124  Pac.  1092;  Eslick  v.  Mott,  38  Okl.  ^06,  19  Ann.  Cas.  519,  33  L.  E.  A. 
105,  126  Pa>e.  230;  Fitzpatrick  v.  (N.  S.)  681,  107  Pac.  259;  Mill.  Ann. 
Brown,  41  Utah,  139,  124  Pac.   769;  ^°^^'  ^^'^-  ^^^^^ 

American  Bonding  Co.  v.  People,  53  '  ^an  Pedro  etc.  R.   Co.  v.  Board 

Colo    51^    127  Pac   941  °^  Education,  35  Utah,   13,  99   Pac. 

"'             <    ■         •  263. 

4  Harper  v.  Crasser,  86  Wash.  475,  ,„  p^^^,^^^  ^_  ^^^^^^^  25  Okl.  59, 
150  Pac.  1175.  jpg  p^^_  .49_ 

6  Murphy  v.  Nett,  47  Mont.  38,  130  n  De   Mund   v.   Oleester,    16   Ariz. 

Pac.  451.  119^   141    Pae.   573;    Ariz.   Civ.   Code. 

6  Columbia  City  Land  Co.  v.  Rubl,  sec.  1226;  Desmont  v.  Navajo-Apache 

70  Or.  246,  134  Pac.  1035,  141  Pac.  Bank  &  Trust  Co.,  15  Ariz.  277..  138 

208.  Pac.  20. 
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where  doubt  exists  as  to  the  right  of  review  on  writ  of  error, 
the  decision  is  in  favor  of  the  review.^^  A  petition  in  error 
is  not  substituted  for  a  petition  for  a  writ  of  certiorari}^ 
Upon  the  dismissal  of  an  appeal  taken  upon  the  erroneous 
assumption  that  a  freehold  was  involved,  the  court  of  ap- 
peals may  re-enter  the  case  as  pending  on  error."  The 
Colorado  Revised  Statutes  of  1908,  section  6295,  brought 
into  existence  the  common-law  writ  of  error,  and  the  pro- 
visions for  review  by  appeal  and  certiorari  are  merely 
cumulative  remedies.^^  Fatal  defects  in  substance  in  a 
petition  may  be  taken  advantage  of  by  writ  of  error.^^ 
Remedies  by  error  and  appeal  cannot  be  prosecuted  con- 
currently.^'^ 

§  1682.     On  appeal  from  the  intermediate  courts. — An 

appeal  from  a  judgment  of  the  superior  court  to  the  district 
court  of  appeals  does  not  lie  where  the  case  came  to  the 
superior  court  from  a  justice  court  on  appeal  and  the 
amount  in  question  is  less  than  three  hundred  dollars  and 
within  the  jurisdiction  of  the  justice  court.^^  An  order 
dismissing  an  appeal  from  a  justice  court  is  within  the 
jurisdiction  of  the  district  court,  and  not  subject  to  review 
by  the  supreme  court  even  by  certiorari}^ 

§  1683.  Decisions  of  intermediate  courts. — An  order 
denying  a  motion  to  dismiss  an  appeal  from  a  county 
court  to  the  district  court  is  not  a  final  judgment  and  not 

12  Ellis  V.  Gibbons,  26  Colo.  App.  is  Grover  Irr.  etc.  Co.  v.  Lovells 
454,  145  Pac.  285.                                          etc.  Irr.  Co.,  21  Wyo.  204,  Ann.  Cas. 

13  In  re  Duncan,  43  Okl.  691,  144       1915D,  1207,  131  Pac.  43. 

^^^-  ^'^-  17  Dailey  v.  Foster,  17  N.  M.  377, 

14  Casserleigh  v.  Spar  Consol.  Min.       jgg  pae    71 
Co.,  22  Colo.  App.  426,  125  Pac.  127; 

Guillet  V.  Gorman,  23  Colo.  App.  216,  ^«  Hillger  v.  Yenrick,  25  Cal.  App. 

128  Pac.  878.  604,  144  Pac.  980. 

15  Wellmuth  v.  Rogers,  52  Colo.  lo  Bancroft  v.  Pike,  33  Nev.  53, 
454,  121  Pac.  1025.  110  Pac,  1. 
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appealable.^"  An  error  of  the  district  court  in  refusing 
to  dismiss  an  appeal  from  the  county  court  is  waived  by- 
going  to  trial  on  the  merits.^^  Where  the  district  court 
has  no  jurisdiction,  the  supreme  court  has  no  jurisdiction 
on  appeal.^^  Although  the  jurisdiction  of  the  lower  court 
is  waived,  the  court  of  appeal  will  not  take  jurisdiction 
and  try  issues  over  which  the  lower  court  had  no  juris- 
diction.^^ In  the  absence  of  statute,  no  appeal  will  lie  from 
an  interlocutory  order  made  at  chambers.^*  An  appeal 
may  be  had  from  an  order  of  the  superior  court  dismissing 
a  writ  of  certiorari  of  the  superior  court  to  review  a  judg- 
ment of  the  justice  of  the  peace  which  is  attacked  upon 
jurisdictional  grounds,  regardless  of  the  amount  in  con- 
troversy.^^ If  the  power  of  the  legislature  to  enact  a 
statute  is  fairly  denied,  the  supreme  court  will  have  juris- 
diction by  an  appeal,  though  the  amount  in  controversy  is 
within  the  jurisdiction  of  the  justice's  court,  but  such 
appeal  will  not  lie  if  it  is  merely  a  question  of  judicial 
construction  or  application  of  the  statute.^^ 

An  appeal  may  be  taken  from  an  order  directing  the  re- 
ceiver of  an  insolvent  corporation  to  bring  action  against 
the  stockholders  for  unpaid  subscriptions.^^  The  legal 
effect  and  not  the  form  of  an  order  should  be  considered 
in  determining  whether  it  is  appealable.^*  Where  the  right 
of  possession  of  real  estate  is  not  necessarily  alleged  in 
justice  court  pleadings,  it  does  not  give  jurisdiction  on 
appeal  to  the  supreme  court.^^     The  amount  involved  in 

20  In  re  Cochran's  Estate  (Okl.),  25  Wong  Kee  v.  Lillis,  37  Nev.  5, 
149  Pac.  1089.  138  Pac.  900. 

21  Butler  V.  Maier,  27  Colo.  App.  ^°  Boehringer  v.  Yuma  County,  15 
365,  149  Pac.  1053.  ^"z-  5^6,  140  Pac.  507. 

22  In  re  Searles,  46  Mont.  322,  127  "Jf^.'^T.  2""'  .?;  '^  ''''''■' 
p       Q„„                                                             85  Wash.  448,  148  Pac.  579. 

28  In    re    West's    Estate,    162    Cal. 

23  Andrews  v.  Brown,  56  Or.  253,  350,  122  Pac.  953;  Pringle  v.  Pringle, 
108  Pac.  184.  55  ^Y^glj_  93^  Iq^  p^p_  ^^- 

24  Jones  V.  French  (Okl.),  147  Pac.  20  O'Moara  v.  Hables,  163  Cal.  240, 
1195;  Okl.  Rev.  Laws,  sec.  5236.                124  Pac.  1003. 
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an  order  taxing  costs  does  not  affect  tlie  jurisdiction  on 
appeal.^"  The  superior  court  is  the  sole  judge  of  its  own 
jurisdiction  in  Washington  in  cases  involving  less  than 
two  hundred  'dollars.^^  The  original  amount  sued  for  and 
not  the  amount  of  judgment  recovered  determines  the 
supreme  court  jurisdiction  on  an  appeal,^^  but  the  amount 
sued  for  is  determined  by  the  allegations  and  not  by  the 
demand.^^ 

§  1684.    Appealable  judgments  —  California  practice. — 

Since  the  amendment  of  1915,  upon  an  appeal  from  a  judg- 
ment the  court  may  review  the  verdict  or  decision,  and 
any  intermediate  ruling,  proceeding,  order  or  decision 
which  involves  the  merits  or  necessarily  affects  the  judg- 
ment, or  which  substantially  affects  the  rights  of  a  party. 
The  court  may  also  on  such  appeal  review  any  order  on 
motion  for  a  new  trial.  The  provisions  of  this  section  do 
not  authorize  the  court  to  review  any  decision  or  order  from 
which  an  appeal  might  have  been  taken.^* 

§  1684a.  Appealable  judgments  in  Nevada. — An  appeal 
may  be  taken: 

1.  From  a  final  judgment  in  an  action  or  special  pro- 
ceeding commenced  in  the  court  in  which  the  judgment  is 
rendered,  within  six  months  after  the  rendition  of  the 
judgment. 

2.  From  an  order  granting  or  refusing  a  new  trial,  or 
granting  or  refusing  to  grant  or  dissolving  or  refusing  to 

30  Meyer  v.  Perkins,  20  Cal.  App.  Son,  71  Wash.  286,  Ann.  Cas.  1914C, 
661,  130  Pac.  206,  208.  528,  128  Pac.  675. 

34  Cal.   Code  Civ.   Proc.  956.     For 

orders  from  which  a  separate  appeal 

must  be  taken,  see  Bohn  v.  Bohn,  164 

32  Gorham     etc.     Eubber     Co.     v.       Qal.   532,   129   Pac.   981;   Kenneily   v. 

Broadway   Auto.   Co.,   71   Wash.   578,       Merickel,  8  Cal.  App.  378,  97  Pac.  81; 

129  Pac.  89.  De   Mitchell  v.   Croake,  20  Cal.  App. 

8.1  Ingham    v.    Wm.    P.    Harper    &       643,  129  Pac.  946. 


31  Leites    v.     Peterson,    68    Wash 
474,  123  Pac.  773. 
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dissolve  an  injiuiction,  or  appointing  or  refusing  to  appoint 
a  receiver,  or  dissolving  or  refusing  to  dissolve  an  atlacli- 
ment,  or  changing  or  refusing  to  change  the  place  of  trial, 
and  from  any  special  order  made  after  final  judgment, 
within  sixty  days  after  the  order  is  made  and  entered  in 
the  minutes  of  the  court. 

3.  From  an  interlocutory  judgment,  order  or  decree  here- 
after made  or  entered  in  actions  to  redeem  real  or  personal 
property  from  a  mortgage  thereof  or  lien  thereon,  deter- 
mining such  right  to  redeem  and  directing  an  accounting, 
and  from  an  interlocutory  judgment  in  an  action  for  parti- 
tion which  determines  the  rights  and  interests  of  the  re- 
spective iDarties  and  directs  partition,  sale  or  division  to 
be  made,  within  sixty  days  after  the  rendition  of  the  judg- 
ment or  order. 

4.  If  an  order  granting  or  refusing  to  grant  a  motion  to 
change  the  place  of  trial  of  an  action  is  not  directly  ap- 
pealed from  within  the  said  sixty  days,  there  shall  be  no 
appeal  therefrom  on  appeal  from  the  judgment  in  the  case 
or  otherwise,  and  on  demand  or  motion  of  either  party  to 
an  action  the  court  or  judge  making  the  order  changing  or 
refusing  to  change  the  place  of  trial  of  an  action  shall  make 
an  order  staying  the  trial  of  the  action  until  the  time  to 
appeal  from  such  order  changing  or  refusing  to  change, 
shall  have  lapsed ;  or  if  an  appeal  from  such  order  is  taken 
until  such  appeal  shall,  in  the  appellate  court,  or  in  some 
other  manner,  be  legally  determined.^^  Under  the  water 
laws,  the  notice  of  appeal  must  be  filed  within  sixty  days.^^* 

§  1684b.  Appealable  judgments  in  Idaho. — An  appeal 
may  be  taken  to  the  supreme  court  of  Idaho  from  a  district 
court: 

85  Nev.  Laws  1913,  p.  113,  c.  91,  ssa  Nev.  Stats.  1915,  p.  385,  c.  253, 

sec.  387.  Bee.  75. 

19 
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1.  From  a  final  judgment  in  an  action  or  special  pro- 
ceeding commenced  in  the  court  in  which  the  same  is  ren- 
dered; from  a  judgment  rendered  on  an  appeal  from  an 
inferior  court;  from  a  judgment  rendered  on  an  appeal 
from  an  order;  decision  or  action  of  a  board  of  county  com- 
missioners, within  ninety  days  after  the  entry  of  such 
judgment. 

2.  From  an  order  granting  or  refusing  a  new  trial ;  from 
an  order  granting  or  dissolving  an  injunction;  from  an 
order  refusing  to  grant  or  to  dissolve  an  injunction;  from 
an  order  dissolving  or  refusing  to  dissolve  an  attachment; 
from  an  order  granting  or  refusing  to  grant  a  change  of 
place  of  trial;  from  any  special  order  made  after  final 
judgment;  and  from  an  interlocutory  judgment  in  an  action 
for  partition  of  real  property;  within  sixty  days  after  the 
order  or  interlocutory  judgment  is  made  and  entered  on 
the  minutes  of  the  court,  or  filed  with  the  clerk.^® 

§  1684c.  Appealable  judgments  in  Oregon. — An  order 
affecting  a  substantial  right,  and  which  in  effect  deter- 
mines the  action  or  suit  so  as  to  prevent  a  judgment  or  de- 
cree therein,  or  an  interlocutory  decree  in  a  suit  for  the 
partition  of  real  property,  defining  the  rights  of  the  parties 
to  the  suit  and  directing  sale  or  partition,  or  a  final  order 
affecting  a  substantial  right,  and  made  in  a  proceeding 
after  judgment  or  decree,  or  an  order  setting  aside  a  judg- 
ment and  granting  a  new  trial,  for  the  purpose  of  being 
reviewed,  shall  be  a  judgment  or  decree." 

§  1684d.  New  Mexico  practice. — By  an  act  passed  in 
1917,  a  complete  system  of  procedure  on  appeal  in  civil 
and  criminal  cases  is  prescribed,  and  certain  sections  of 
the  previous  law  relating  thereto  are  repealed.^^* 

38  Idaho  Stats.,  sec.  4807,  Amend-  37  Or.  Laws,  sec.  548,  Amendment 

<nents  1915.  1915,  p.  96. 

»7a  N.  M.  Laws  1917,  c.  43. 
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§  1687.  Consent. — In  the  absence  of  fraud  or  mistake,  a 
judgment  entered  by  consent  will  not  be  reviewed,^^  as 
error  in  such  case  is  error  of  a  party  and  not  of  the  court.^^ 
Where  the  defendant  impliedly  recognizes  the  validity  of 
the  judgment  against  him,  he  waives  his  right  to  appeal,^" 
and  where  an  alternative  judgment  for  a  certain  amount, 
or  if  not  entitled  thereto  for  a  lesser  amount,  is  made,  the 
right  of  appeal  from  a  judgment  for  the  lesser  amount  is 
waived,^^  but  plaintiff  does  not  lose  the  right  to  object  to 
the  order  requiring  him  to  change  his  cause  of  action  from 
one  for  rescission  to  one  for  damages  by  complying  with 
the  order  under  protest.^^  Taking  and  using  property 
awarded  to  a  party  is  a  consent  on  his  part  to  the  decree, 
which  waives  the  right  of  appeal.^^  Payment  of  a  judg- 
ment has  the  same  effect,*^  but  a  deposit  of  cost  money  in 
court  for  the  purpose  of  protecting  sureties  on  a  cost  bond 
is  not  such  a  payment.^^  Where  a  defendant  acknowledges 
that  plaintiff  is  entitled  to  a  certain  amount,  the  plaintiff 
may  receive  that  amount  from  the  clerk  of  the  court  into 
which  it  has  been  paid  and  still  maintain  an  appeal.^*  A 
compulsory  payment  of  the  judgment  does  not  deprive  de- 
fendant of  his  right  to  appeal.'*^  Where  two  causes  are 
united  in  one  action  and  the  j'^ry  renders  a  general  ver- 
dict, a  satisfaction  of  judgment  settles  the  whole  action  and 

38  Wiuton  Motor  Carriage  Co.  v.  43  Kellogg  v.  Smith,  70  Or.  449, 
Blomberg,    84   Wash.    451,    147   Pae.       142  Pac.  330. 

21 ;    Napier  v.  Dilday,  38   Okl.    365,  44  Eound  v.  Land  etc.  Co.,  92  Kan. 

132  Pac.  1085.  894,  142  Pac.  292. 

39  Twitchell  V.  Risley,  56  Or.  226,       J'  ^^'^''^  '\^'-  ^'  C"shman,  86 

107  Pac.  459.  ^''^-  ^^^'  ^^^  ^^'-  '^^^- 

46  Brawand    v.    Home    Installment 

40  City    of    Lawton    v.    Ayres,    40       ^^    ^g  q^_  ^^g    ^^^  p^^_  3^^^ 

Okl.  524,  139  Pac.  963.  ,,  ^^^^^^^   ^^^^.^^   ^o.    v.   Kelly, 

41  Boyer  v.  Burton,  79  Or.  662,  149  igg  Cal.  8,  Ann.  Cas.  1913E,  840,  124 
Pac.  S3,  156  Pac.  281.  Pac.   536;   Patterson   v.   Keeney,    165 

42  Cheney  v.  Bierkamp,  58  Colo.  Cal.  465.  Ann.  Cas.  1914D,  232,  132 
319,  145  Pac.  691.  Pac.  1043. 
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prevents  any  appeal.^^  If  the  portions  of  the  judgment  are 
so  intimately  connected  that  the  reversal  of  a  part  would 
necessarily  change  other  parts,  the  appellant  cannot  accept 
portions  in  his  favor  and  appeal  from  the  remainder.^^ 
Anything  in  the  nature  of  a  judgment  by  confession  is  a 
waiver  of  the  right  to  appeal.^^  But  under  a  recent  amend- 
ment in  Oregon,  appeal  will  lie  from  a  decree  given  by 
confession  if  it  is  not  in  accordance  with  the  relief  de- 
manded in  the  complaint.^^* 

§  1688.  Costs. — In  Colorado,  a  judgment  for  costs  which 
does  not  relate  to  a  franchise  or  a  freehold  is  not  appeal- 
able,^^ and  in  Washington,  an  apj^eal  will  not  lie  to  the 
supreme  court  on  a  mere  question  of  eosts.^^  An  order  in 
a  divorce  suit  denying  plaintiff's  application  for  costs  is 
appealable.^* 

§  1692.  Special  proceedings. — An  application  for  a  writ 
ol  mandate  is  a  special  proceeding  covered  by  the  pro- 
visions of  section  939  of  the  California  Code  of  Civil  Pro- 
cedure, authorizing  appeals  from  final  judgments  in  actions 
or  special  proceedings,^*  but  an  order  directing  an  election 
board  to  open  ballot-boxes  and  make  a  recount  is  not  a 
final  order,  and  is  not  appealable.^^ 

§  1694.  Appealable  decrees. — An  order  or  decree  which 
finally  determines  the  rights  of  parties  is  a  final  decree 

48  Shannon   Copper   Co.   v.   Potter,  52  Jensen  v.  Sheard,  49  Wash.  593, 

14  Ariz.  481,  131  Pae.  157.  96  Pac.  2;  Asbell  v.  Aldrich,  95  Kan. 


-«9  State  V.  Wells,  Fargo  &  Co.,  64 
Or.  421,  126  Pac.  611,  130  Pac.  983. 


313,  147  Pac.  1126. 

53  Stewart  v,  Stewart,  156  Cal.  651, 
105   Pac.   955;   Simpson  Logging   Co. 

50  Piinsky    V.    Nolan,    65    Or.    402,       ^_  chehalis  County  Co.,  80  Wash.  245, 
133  Pae.  71;  L.  O.  L.,  sec.  549.  ^^^  p^^    344 

BOa  L.  O.  L.,  sec.  549,  as  amended  54  Ballagh    v.    Superior    Court,    25 

1917.  ral.  App.  149,  142  Pac.  1123. 

51  Fehrir.gcr    v.    Martin,    22    Colo.  ^^  Compton    v.    Simpson,    43    Okl. 
App.  634,  126  Pae.  1131.                            642,  143  Pac.  664. 
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and  appealable 5"''^  for  example:  An  order  of  the  superior 
court  determining  the  jurisdictional  question  of  decedent's 
residence  ;^'^  an  order  abating  an  action  ;^^  an  order  dis- 
solving a  partnership  but  reser\dng  the  question  of  ref- 
erees' and  receivers'  fees;^^  a  judgment  against  the  owner 
and  contractor  in  a  suit  to  enforce  mechanic's  lien  although 
other  issues  are  not  determined  ;^°  an  order  quashing  a  levy 
upon  corporation  stock ;^^  an  order  dismissing  a  petition 
to  require  an  administrator  to  include  omitted  property ;^^ 
an  order  denjdng  a  petition  for  leave  to  intervene  ;^^  an 
order  quashing  personal  service  of  summons  on  the  de- 
fendant;^^ a  judgment  determining  the  issue  in  six  out  cf 
seven  causes  of  action  ;^^  a  decree  ascertaining  the  boundary 
between  contiguous  lands  and  appointing  commissioners 
to  mark  such  boundary  ;^^  a  judgment  in  condemnation  that 
the  land  be  taken  upon  a  deposit  of  a  special  sum;^^  an 
order  dismissing  an  action  for  delay  in  prosecution;^^  a 
judgment  of  dismissal  or  nonsuit;®^  a  final  decree  in  parti- 
tion entered  on  confirmation  of  a  referee's  report J° 

60  Burlington  &  C.  R.  Co,  v.  Colo-  Moncta  etc.  Water  Co.,  12  Cal.  App. 

rado  Eastern  R.  Co.,  45  Colo.  222,  16  1S6,  106  Pac.  1107. 

Ann.  Cas.  1002,  100  Pac.  607.  ei  Tiedemann     v.     Tiederaann,     35 

57  State    V.    Kauffman,    86    Wash.  Nev.  259,  129  Pac.  313. 

172,  149  Pac.  656.  65  Taffe  v.  Smyth,  62  Or.  227,  125 

58  Klamath  Lumber  Co.  v.  Bamber,       Pac.  308. 

74  Or.  287,  142  Pac.   359,   145   Pac.  66  Columbia  City  Land  Co.  v.  Euhl, 

650.  70  Or.  246,  134  Pac.  1035,  141  Pac. 

59  Zappettini  v.   Buckles,   167   Cal.       ogg, 

27,  138  Pac.  696.  s^  Oregon  R.  &  N.  Co.  v.  Eastlack, 

60  Empire  Const.  Co.  v.  Crawford,  g^  q^   ^gg   gO  Ann.  Cas.  692,  102  Pac. 
57  Colo.  281,  141  Pac.  474.  jq^j 

61  Ellis  V.  Gibbons,  26  Colo,   App. 

454.  145  Pac.  285.  ''  Dempsey  v.   Underhill,    156   Cal. 

62  In  re  Martin's  Estate,  82  Wash.       '^'^^>  ^^^  ^^'^-  '^^' 

226,   144   Pac.   42;    Durst   v.   Haenni,  ^^  Robinson  v.  Salt   Lake  City,  37 

23  Colo.  App.  431,  130  Pac.  77.  Utah,  520,  109  Pac.  817. 

63  People  V.  District  Court,  54  Colo.  to  Kesler  v.  Nice,  54  Or.  585,   104 
576,  131  Pac.  424;   Thorpe  v.  North  Pac.  2. 
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§  1695.  Nonappealable  decrees. — Such  orders  and  de- 
crees as  do  not  finally  determine  tlie  rights  between  the  par- 
ties are,  as  a  general  rule,  nonappealable,  such,  for  instance, 
as:  An  order  overruling  a  motion  to  dismiss ;'^^  an  order 
refusing  to  set  aside  an  order  modifying  the  granting  of  a 
new  trial  ;'^^  an  order  overruling  a  demurrer  to  a  com- 
plaint;'''^ an  order  sustaining  a  demurrer;'^*  an  order  requir- 
ing defendant  to  elect  between  two  defenses  ;'^^  an  order  re- 
instating a  case  after  nonsuit  ;'^^  an  order  requiring  plaintiff 
to  bring  in  another  party  as  a  defendant  ;'^'^  an  order  of 
default  ;'^^  and  an  order  for  discovery  or  disclosure.'^' 

§  1696.  Appealable  orders  before  and  after  judgment. — 
As  a  rule,  orders  affecting  the  rights  of  the  parties  made 
after  judgment  are  appealable,  as,  for  instance:  An  order 
permitting  one  of  the  plaintiffs  to  continue  the  action  which 
is  in  effect  a  grant  of  a  new  trial  ;^°  an  order  taxing  costs 
after  entry  of  judgment;*^  an  order  vacating  an  order  set- 
ting aside  a  judgment  ;^^  any  special  order  made  after  final 
judgment  which  affects  such  judgment  though  not  de- 
pendent upon  it.^^  But  an  order  setting  aside  the  judgment 
of  the  district  court  to  permit  the  party  against  whom  it 

-1  Consolidated     etc.     Mill    Co.    v.  78  Borell  v.  Carson,  72  Wash.  117, 

Roberts,  40  Okl.  304,  137  Pae.  1179.  129    Pac.    908. 

72  Davidson  v.  Almeda  Mines  Co.,  79  Tn  re  Roberts'  Estate,  48  Mont. 
71  Or.  516,  142  Pac.  778.  40,  135  Pac.  909. 

73  Lecher  v.  City  ^of  St.  Johns,  74  g„  ^^^^^  ^_  Northern  Pac.  Ry.  Co., 

Or.  558,  146  Pac.  87.                ^  gp  ^^^^   -^gg^  j^j  p^^^  ^^^ 

'4  Gonzales  v.  Duey,  15  Ariz.  331,  ^  ^  , 

■■00    T,        -.A^o      T^-n           D     ;i        cQ  ^^  Engel    V.    Ehret,    21    Cal.    App. 

138  Pac.    1043;    Bills  v.   Reeder,   58  ,„„  ^       ,,„„    ,'   „,            ^,  . 
TXT    u    enc    1A-T  -D        -lA-r     '7  11  H^,  130  Pac.  1197;  McElroy  v.  Whit- 
Wash.  695,  107  Pac.  10o5:   Zellar  v.  '          ^                '               ^ 

o-  ro    -nr    V,      M«      1A7     P„.        °ev»    24    Idaho,    210,    133    Pac.    118; 

Siemens,   58     Wash.     116,     107     Pac.  ' ' .  ,,  .^  „       !r  t.t     ^    oa    -.o-, 

Ferns  v.  McNally,  45  Mont.   20,  121 

Pac    889 
75  Virtue  v.  Stanley,  79  Wash.  87,       ^'^^-         • 

139  Pac    764  *^  Shumake  v.  Shumake,  17  Idaho, 
70  First  Christian  Church  v.  Robb,       649,   107    Pac.   42. 

69  Or.  283,  138  Pac.  856.  ss  Magee    v.     Superior    Court,     10 

77  Sliseovich  v.  Scandinavian  Amer.       Cal.  App.  154,  101  Pac.  532. 
Bank,  78  Wash.  660,  139  Pac.  606. 
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is  rendered  to  prosecute  the  defendant  is  interlocutor}^,  is 
not  final  and  is  not  appealable.^^  Orders  made  before  final 
judgment  and  which  are  not  enumerated  in  the  statute  as 
appealable  are  not  appealable  orders,  such,  for  instance,  as 
an  order  sustaining  the  demurrer  to  a  complaint  without 
leave  to  amend,^^  an  order  by  default  for  failure  to  answer 
within  the  time  fixed  by  order  of  the  court  ;^^  an  order  for 
the  inspection  of  documents  ;®''^  or  an  order  in  divorce  pro- 
ceedings appointing  a  referee  and  directing  partition  or 
sale  of  real  property .^^ 

§  1698.  Attachment. — In  an  action  against  a  nonresi- 
dent served  by  publication,  where  property  in  the  hands  of 
a  resident  is  garnisheed,  an  order  dismissing  the  garnish- 
ment has  the  effect  of  terminating  the  main  action,  which 
is  one  in  rem  and  is  a  final  appealable  order.®^  As  a  gen- 
eral rule,  however,  an  order  dissolving  or  refusing  to  dis- 
solve an  attachment  is  an  interlocutory  order,^*'  as  also  is 
an  order  on  motion  for  the  sale  of  perishable  attached 
property.^^ 

§  1701.  Decree,  setting  aside. — An  order  denying  a 
motion  to  vacate  a  default  is  nonappealable;®^  as  is  also  an 

84  Pierce  Coal  Co.  v.  Walker,  35  88  Himeke  v.  Huneke,  12  Cal.  App. 
•Jkl.  187,  128  Pae.  493;  Kath  v.  His-       199,  107  Pac.  131. 

togenetic  Medicine  Co.,  50  Wash.  454,  gg  Bristol  v.  Brent,  35  Utah,  213, 

97  Pac.  464;  Taylor  v.  Taylor,  61  Or,       99  pag_  joOO. 

257,  121  Pac.  431,  964.  ^o  Johnson  v.  Muenz,  76  Wash.  526, 

85  Brunson    v.    Santa    Monica,    25        tot  -n        -lo^ 

'  ld7  Pac.  126. 

Cal.  App.  383,  143  Pac.  792;   Giant 

Powder   Co.   v.    Oregon   Western   Ey.  ''  ^"^'^    ^«^«"    ^-  &    ^'   ^o-  v. 

Co.,   54  Or.   325,   101  Pac.   209,   103  ^^^^>  ^^  ^^^-  ^PP-  ^^'  ^^S  Pac.  796. 

Pae.  501.  °^  Sherman  v.  Standard  Mines  Co. 

86  Borell  V.  Carson,  72  Wash.  117,  (Lewis),  166  Cal.  524,  137  Pac.  249; 
129  Pac.  908.  C^^-  Code  Civ.  Proc.  963;    Taylor  v. 

87  Atchison,  T.  &  S.  P.  Ry.  Co.  r.  MarshaU,  12  Cal.  App.  549,  107  Pac. 
Burks,    78     Kan.    515,    18   L.   R.   A.  1012. 

(N.  S.)  231,  96  Pac.  950. 
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order  vacating  a  default  judgment  ;^^  but  an  order  denying 
a  motion  to  vacate  a  judgment  and  set  it  aside  as  not  sup- 
ported by  the  facts  found  is  appealable.^^  An  order  re- 
citing that  the  plaintiff  had  consented  to  the  modification 
of  the  judgment  and  denying  defendant's  motion  for  a 
new  trial  is  not  an  entry  of  a  modified  judgment  from  which 
an  appeal  can  be  taken.^^  The  superior  court  may  review 
a  refusal  to  set  aside  a  default  judgment  where  the  records 
of  the  proceeding  prior  and  subsequent  to  the  judgment 
are  brought  up  for  review.^® 

§  1707.  New  trial. — An  order  on  motion  for  new  trial 
that  the  case  be  continued  for  submission  to  a  new  jury 
unless  the  parties  stipulate  that  the  court  make  findings 
and  render  judgment  upon  the  present  record  is  in  effect 
the  granting  of  a  new  trial.^'^  The  supreme  court  may 
reverse,  vacate  or  modify  an  order  overruling  a  motion 
for  new  trial,  notwithstanding  judgment  has  not  been  en- 
tered on  the  verdict.^^  In  Oregon,  the  refusal  of  the  trial 
court  to  set  aside  a  verdict  and  judgment  is  not  appeal- 
able,^^ and  in  California,  an  appeal  lies  only  from  an  order 
granting  a  new  trial  in  an  action  or  proceeding  tried  by 
a  jury  where  such  trial  by  jury  is  a  matter  of  right.^"'' 

§  1710.  Special  orders  after  judgment. — An  order  ex- 
tending the    time    for  an  order   relieving  a  party  of   his 

83  State     V.     Superior     Court,     84  oe  Thompson   v.   Crescent   Mill   etc. 

Wash.   392,   146   Pac.   834;    State    v.  Co.,  47  Colo.  4,  105  Pac.  880. 

District    Court,    50    Mont.    119,     145  97  Dooley   v.    Burlington     Gold   M. 

Pac.  724;   Savage  v.  Smith,  154   Cal.  Co.,  12  Ariz.  332,  100  Pac.  797. 

325,   97   Pac.    821;    Rahl   v.   Marlow  98  Roof  v.  Franks,  26  Okl.  392,  110 

State   Bank,   37    Okl.    170,    131    Pac.  Pac.  1098. 

525;    Hays  v.  O'Brien,  56  Wash.   67,  so  In  re  Sneddon,  74  Or.  586,  144 

105   Pac.   162;     Taylor  v,   Taylor,  61  Pac.   676;    First   Christian   Church  v. 

Or.  257,  121  Pac.  431,  964.  Robb,   69     Or.    283,     138     Pac.    856; 

94  Taylor  v.  Darling,  19  Cal.  App.  Abercrombie  v.  Heckard,  68  Or.  103, 
232,  125  Pac.  249.  136  Pac.  875. 

95  Taber  v.  Bailey,  22  Cal.  App.  loo  Code  Civ.  Proc.  963,  as  amended 
617,  135  Pac.  975.  in  1915. 
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alleged  default  in  failing  to  prepare  and  serve  a  bill  of 
exceptions  is  not  appealable.^*^^  An  order  denying  a  motion 
of  a  purchaser  to  set  aside  an  order  confirming  a  sale  to 
him  is  not  appealabie.^^^  An  order  nunc  pro  tunc  correct- 
ing- a  record  is  appealable.^"^  There  is  no  appeal  from  an 
order  directing  a  commissioner  appointed  to  carry  out  a 
judgment  pending  an  appeal  therefrom,^"^  nor  from  a  judg- 
ment entered  in  accordance  with  the  mandate  of  the 
supreme  court  upon  remanding  the  case.^^^  But  where  the 
remand  from  the  supreme  court  merely  directs  the  vacat- 
ing of  the  findings  and  setting  aside  of  the  judgment  and 
the  making  of  new  findings,  and  that  the  conclusions  of  law 
be  separately  stated,  a  judgment  entered  thereon  is  appeal- 
able.^°« 

§  1725.  Void  order. — The  mere  fact  that  the  order  is 
void  because  out  of  time  and  dependent  upon  proceedings 
originally  void  does  not  render  it  nonappealable,^"^  as,  for 
instance,  where  defendant  was  not  served  with  summons.^*^^ 

§  1726.  Amount  or  value  in  controversy. — The  amount 
in  controversy  as  limiting  the  right  of  appeal  is  determined 
by  the  allegations  of  the  pleading  rather  than  by  the  de- 
mand.^"^    The  amount  of  the  judgment  recovered  may  be 

101  Kramm  v.  Stockton  Electric  R,  ^o^  Holton  v.  Holton,  64  Or.  290, 
Co.,  22  Cal.  App.  737,  136  Pac.  523.  48   L.   R.   A.    (N.   S.)    779,    129   Pac. 

102  In  re  McCarty's  Estate,  169  532;  Oregon  R.  &  N.  Co.  v.  Eastlack, 
Cal.  708,  147  Pac.  941.  54   Or.    196,   20   Ann.    Cas.    692,    102 

103  Grover  v.  Hawthorne,  62  Or.  65,  Pae.  1011 ;  Fleeman  v.  Chicago,  R. 
116  Pac.  100,  121  Pac.  804.  I.  &  P.  Ry.,  82  Kan.  574,   136  Am. 

104  Levy  v.  Stofella,  14  Ariz.  262,  St.  Rep.  117,  20  Ann.  Cas.  276,  33 
127  Pac.  725.  L.  R.  A.  (N.  S.)  733,  109  Pac.  287. 

105  Elder  v.  Wood,  54  Colo.  236,  los  Parkside  Realty  Co.  v.  Mac- 
130  Pac.  323.  Donald,  167  Cal.  342,  139  Pac.  805. 

106  Utah  Assn.  of  Credit  Men  v.  loa  Ingham  v.  Wm.  P.  Harper  & 
Home  Fire  Ins.  Co.,  36  Utah,  20,  102  Son.  71  Wash.  286,  Ann.  Cas.  1914C, 
Pac.   631.  528,  128  Pac.  675. 
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much  less.^^''  Where  the  amount  of  the  claim  is  for  money 
in  a  sum  less  than  three  hundred  dollars,  exclusive  of 
interest  and  costs,  in  California,  there  is  no  appeal  to  the 
sujDreme  court.^"  In  Colorado  and  Kansas,  the  jurisdic- 
tional amount  is  one  hundred  dollars."-  In  Washington, 
the  amount  is  two  hundred  dollars."^  The  costs  referred 
to  are  the  ordinary  court  costs  and  do  not  include  attorneys' 
fees."^  In  Colorado,  there  is  no  appeal  to  the  court  of 
appeals  from  a  judgment  of  the  county  court  where  the 
amount  involved  is  less  than  five  hundred  dollars  exclusive 
of  costs."^ 

In  Washington,  a  counterclaim  for  more  than  two  hun- 
dred dollars  authorizes  an  appeal  by  either  party,  although 
the  amount  demanded  in  the  complaint  is  less  than  two 
hundred  dollars  if  the  appeal  involves  a  review  of  the  ruling 
upon  the  counterclaim.^^^  When  the  claim  of  the  plaintiff 
and  counterclaim  of  the  defendant  together  aggregate  more 
than  the  amount  necessary,  it  does  not  authorize  an  appeal 
unless  one  of  them  alone  is  of  sufficient  amount.""^  A 
fictitious  counterclaim  will  not  be  considered."^ 

§  1730.  Time  within  which  to  appeal. — In  California, 
since  the  amendment  of  1915,  the  time  to  appeal  in  all  cases 
from  judgments  or  orders  of  the  superior  court  is  fixed  at 
sixty  days,  except  that  where  proceedings  on  motion  for  a 

110  Gorham  etc.  Rubber  Co.  t.  h*  Phenix  Ins.  Co.  v.  Stahl.  78 
Broadway  Auto.  Co.,  71  Wash.  578,       Kan.  528,  96  Pac.  854. 

129  Pac.  89. 

111  Willow  Land  Co.  v.  Gold 
sebmidt,  11  Cal.  App.  297,  104  Pae 
841. 

112  Jensen   <    Eagle    Ore   Co.,    47       ^^«adway   Auto.   Co.,  71   Wash.   o78, 

Colo.     306,     19     Ann.     Cas.    519,     33  "^^^  ^^^-  ^^• 

L.  R.  A.  (N.  S.)  681,  107  Pac.  259;  "^  Northern  Pac.  Ry.  Co.  v.  Shoe- 

Beardsley  v.  Kansas  Natural  Gas  Co.,  make,     69     Wash.     140,     Ann.     Cas. 

78  Kan.  571,  96  Pac.  859.  1914A,  1040,  124  Pac.  385. 

113  Flick  V.  Showalter,  51  Wash.  us  Jaklewicz  v.  Lenhart,  86  Wash. 
345,  99  Pac.  9.  138,  149  Pac.  642. 


115  Wilson  V.  Faqua,  21  Colo.  App. 
449,  122  Pac.  58. 

118  Gorham     etc.     Rubber     Co.     t. 
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new  trial  are  pending,  thirty  days  are  given  after  the  de- 
termination in  the  trial  court  of  such  motion  for  a  new 
trial.^^^  The  same  time  limit  applies  in  appealmg  under 
the  alternative  method.^^  , 

The  time  allowed  for  perfecting  an  appeal  varies  accord- 
ing to  statute  in  the  different  states.  In  California,  Oregon 
and  South  Dakota,  it  is  sixty  days;-^  in  Oklahoma  and 
Kansas,  six  months  ;^^^  in  Wyoming,  twelve  months.  -  An 
appeal  which  is  not  taken  until  after  the  time  Prescribed 
by  statute  has  expired  will  be  dismissed.^-  A  petition  filed 
in  time  but  served  afterward  is  insufficient. 

The  time  is  to  be  computed,  in  Oklahoma,  from  the  ren- 
dition of  the  judgment  rather  than  the  date  of  its  entry,  - 
but  in  California  the  time  runs  from  the  date  of  entry  ot 
the  judgment  or  order.^^^^  The  time  for  appeal  from  a 
conditional  judgment  dates  from  the  filing  of  consent 
accepting  the  conditions  of  the  judgment.  ^ 

The  effect  of  a  motion  for  a  new  trial  or  for  a  rehearing 
is  to  postpone  the  time  for  taking  an  appeal,  which  m  Cali- 
fornia is  thirty  days  from  the  decision  upon  the  motion; 

xxe  Cal.   Code   Civ.   Proc.    939.  130  Pac.  906;  Durant  v.  Munford,  38 

X.0  Cal.  Code  Civ.  Proc.  941b.  Okl.  552,  134  Pac.  50. 

121  Cal.  Code  Civ.  Proc,  sec.  939;  i-  Iven    v.    Jessup,    20    Wyo.    90, 

q    D     Code    Civ.    Proc,   sec   442,   as  121  Pac.  1001. 

S.   D.   l.oae    ^iv.            '           -c^  n  +  f.  i26  Povrell    v.     Jolinsoii    etc     Dry 

amended  1917;  Walling  v.  La  Follette  J^ov^eii    v. 

fOr  )    134  Pac  1192;  Page  v.  Sher-  Goods  Co.,  35  Okl.  644,  130  Pac  940. 

ian,  72  Or.  533,  143  Paf.   1115.  --  Code    Civ.    Proc,    sees.     939, 

.a  Bell  V.  Bcarman,   37   Okl    645  9411,                                     ^^  ^^^_ 

133   Pac   188;    Bowen  v.  Wilson,  93  ^aoer   v              j, 

Kan.  351,  144  Pac    251.  "i^'ct,  Code  Sv.  Proc.  939,  941B; 

-  ^'"Zl^%  l,T:  e  we...  et.  V.  Brown,  67  Wash.  351, 
Commrs.,  21   Wyo.  ^bi,  i.6i  iraL.  u^;,  -,nior>    qi7    191   Pap    828- 

Eomero  v.   Mcintosh,   19   N.  M.   612,  Ann.  Cas.  1913D,  317,  121  Pac  828 

T.       or,?  Toltec  Live  Stock  Co.  v.  Gillespie,  20 

'UMoyer   V.    De    Witt,   166     Cal.  Wyo.    314,    123    Pac    413;    Progress 

780,   1^5'pac.   1126;   West  v.  Mears,  Spinning  etc.   Co^^"  ^^^^^^^ /- 

;ia?^^-,;^b^29^^..i^  -::r^ci::.:^N:M.ei2; 

157-    Thorne  v.  Harris,  35   Okl.  645,       145  Pac  254. 
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but  in  some  jurisdictions  the  time  starts  from  the  date  of 
rendering  judgment  regardless  of  any  motion  for  new 
trial,^^^  unless  the  motion  for  a  new  trial  is  necessary, 
whereupon  the  time  runs  from  the  date  of  the  order  deny- 
ing the  motion. ^^° 

The  death  of  a  party  suspends  the  action  until  it  is  con- 
tinued against  the  representatives,  and  the  period  of  sus- 
pension is  not  a  part  of  the  time  in  which  an  appeal  may 
be  taken. ^^^ 

Where  the  clerk  has  not  entered  the  statutory  judgment 
on  the  verdict  and  the  court  has  not  signed  the  formal 
written  judgment,  there  is  no  final  judgment  from  which 
to  appeal,  and  where  a  motion  for  a  new  trial  is  pending 
and  undecided,  defendant  cannot  appeal,"^  but  an  appeal 
may  be  taken  from  a  judgment  of  nonsuit  which  has  been 
rendered  and  not  entered.^^^  Under  the  former  practice 
in  California,  actual  notice  of  entry  of  judgment  by  sepa- 
rate evidence  of  record,  though  not  in  writing,  started  the 
running  of  time  for  filing  notice  of  appeal  under  the  alter- 
native method. ^"^  The  tendency  of  legislation  is  to  shorten 
the  time  for  appeals  and  to  prohibit  extensions  of  time  by 
the  court.^^^ 

§  1735.  Who  may  appeal. — The  appellant  should  show 
that  he  is  interested  in  the  controversy  or  that  his  rights 

129  Healy  v.  Davis,  32  Okl.  296,  i3i  Oregon  Auto-Dispatch  v.  Cad- 
122  Pac.  157;  Heed  v.  Wooley,  31  well,  67  Or.  301,  135  Pac.  880;  Mc- 
Okl.  783,  123  Pac.  1121;  Boulanger  Cann  v.  Burns,  73  Or.  167,  136  Pac. 
V.  Midland  etc.  M.  Co.,  36  Okl.  120,  659,  143  Pac.  916,  1099. 

128  Pac.  113;   Hahn  v.  Astoria  Nat.  i32  Inman     v.     Seattle,     86     Wash. 

Bank,   63   Or.   1,   114   Pac.   1134,   125  603,  150  Pac.  1055. 

Pac.  284;  Gearin  v.  Portland  Ry.  etc.  i33  Wilson    v.    Union    Iron     Works 

Co.,  62  Or.  162,  124  Pac.  256.  Dry  Dock  Co.,  167  Cal.  539,  140  Pac. 

130  Ingraham  v.  Byers  (Okl.),  150  250. 

Pac.  905;  Audia  v.  Denver  D.  &  E.  G.  i34  Hartfield   v,   Alderete,   26     Cal. 

Ry.  Co.,  45  Utah,  459,  146  Pac.  559;  App.  604,  147  Pac.  991. 

Miehaelson    v.    Overmeyer,    77    Wash.  i35  Chapman   v.   Boehm,   27   Idaho, 

110,  137  Pac.  332.  150,  147  Pac.  289. 
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will  be  materially  affected  by  the  judgment.^^^  A  creditor 
of  an  estate  lias  an  appealable  interest  m  the  order  for 
distribution  ;^^'^  but  an  administrator  does  not  have  any 
such  interest  in  the  demands  of  a  creditor  against  the 
estate.^^'  In  some  jurisdictions  only  parties  to  the  record 
may  appeal/^^^  and  in  other  jurisdictions  any  Person^  di- 
rectly interested  or  injuriously  affected  may  do  so}'' 

§  1736.  Parties  or  persons  injured.— The  highest  bidder 
at  a  guardian's  sale  may  appeal  from  an  order  confirming 
a  sale  made  to  a  lower  bidder  over  his  objection/"  but  a 
person  who  is  not  entitled  to  any  of  the  proceeds  of  an 
estate  cannot  make  an  objection  to  its  distribution.^^-  ^  A 
receiver  of  a  bank  has  no  appeal  from^an  order  directing 
preferential  payment  of  certain  claims.^^' 

§  1738.  Parties  to  the  record.— All  parties  below  whose 
interests  will  be  affected  by  the  reversal  of  the  judgment 
must  be  made  parties  to  the  appeal.'"^ 

§  1739.     Substituted  party.— Where  a  party  to  the  action 

dies  before  submission  of  the  cause  to  the  supreme  court 
an  order  of  revivor  must  be  secured  within  one  year  or 

130  McMillen  v.  Boatright,  20  N.  M.  i^o  Bass    v.    Occidental     Life    Ins. 

343,  149  Pac.  305;   Mercantile  Trust  Co.,  18  N.  M.  282,  135  Pac.  1175. 

Co. 'v.  Miller,  166  Cal.  563,  137  Pac.  141  jjj  j.^  Bohanan,  37  Okl.  560,  133 

913;  Eichardson  v.  Thompson,  40  Okl.  p^g_  44.   j^  j.g  Bradley's  Estate,  168 

348,  138  Pac.  177;   Cargile  v.  Union  ^^j^  g^^^  ^^44  p^c,  136. 

State   Bank,   40    Okl.    506,    139    Pac.  ^^^  ^^  ^^  Fleming  Estate,  162  Cal. 

701;  Battyany  v.  McNeley,  83  Wash.  ^^^    ^^3  Pac.  284. 

666,  145  Pac    978  ^^^  ^^^^^  ^_  g^^^^  ^^^^  ^  T.  Co., 

137  Oles  V.  Maeky's  Estate,  58  Colo.  ^^^  ^^^   ^^^^ 

295,  144  Pac.  891.  '         '                         .-  n,,i    iq- 

138  In  re  Sim's  Estate,  14  Ariz.  1,  "*  Syfert  v.  Murphy,  4o  Okl.  13< 
,23  pj^g    31  144  Pac.   1022;    Michael   v.   Tsom.   43 

139  Altpeter    v.    Postal    Telegraph-  Okl.    708,    143     Pao.     lO^^;  J'^^'^^- 
Cable  Co.,  22  Cal.  App.  63,  133  Pae.  Sioux  City  etc.  Min.  Co.,  20  Wyo.  442, 

124  Pac.  508. 


329. 
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the  appeal  will  be  dismissed,^^^  and  the  service  of  papers 
in  the  case  on  the  attorney  of  record  after  his  client  has 
died  is  of  no  effect  or  value."* 

i«  Holmes  v,  Dillard,  40  Okl.  309,  "8  May  v.  Fitzpatrick,  35  Okl.  45, 

136  Pac.  408;  Carrico  T.  Couch,  45  127  Pac.  702;  Nye  v.  Jones,  35  Okl. 
OkL  672,  146  Pac.  447.  96,  128  Pac.  112. 


303  PERFECTING  AN  APPEAIi.  §  1747 

CHAPTER  LXm. 

PERFECTING  AN  APPEAL. 

§  1747.  Perfecting  appeals. 

§  1747a.  The  same — Oregon  practice. 

§  1747b.  The  same — New  Mexico. 

§  1750.  Supersedeas  or  stay  of  proceeding^. 

§  1751.  Effect  of  appeal. 

§  1754.  Filing  notice — Alternative  method. 

§  1755.  Filing  and  serving  notice. 

§  1757.  Service,  how  and  when  made. 

§  1760.  Service  on  adverse  party. 

§  1761.  Service  on  coparties. 

§  1762.  Time  for  service. 

§  1764.  Proof  of  service. 

§  1765.  Filing  of  notice. 

§  1766a.  Waiver  of  irregularity. 

§  1767.  The  sufficiency  of  notica. 

§  1770.  Contents  of  notice. 

§  1772.  Amount  of  undertaking. 

§  1774.  Deposit  in  court. 

§  1775.  Delivery  of  bond. 

§  1779.  Filing  new  undertaking. 

§  1788.  Who  exempt  from  undertaking. 

FORM  ON  APPEAL. 
§  1794a.     Form  493a.     Notice  of  appeal  under  alternative  method. 

§  1747.  Perfecting  appeals. — To  perfect  an  appeal  there 
must  be  a  petition  in  error  or  a  notice  of  appeal  describ- 
ing the  judgment  with  reasonable  certainty  in  the  court 
and  case,^  and  a  bond  on  appeal  to  secure  the  costs,- 
although  the  bond  is  only  for  the  protection  of  the  appel- 
lee or  respondent  and  is  not  considered  jurisdictional  in 
some  states.^  Since  the  amendment  of  1907,  in  California, 
no  bond  is  required.^     In  some  jurisdictions  an  affidavit 

1  Farmers'  State  Bank  v.  City  s  Mundy  v.  Irwin,  19  N.  M.  170, 
State   Bank,   42    Okl.    207,    140    Pac.       141  Pac.  877. 

1150.  4  Title   Ins.   &   Trust   Co.   v.     Cali- 

2  Rothlisberger  v.  Hamblin,  15  fornia  Dev.  Co.,  168  Cal.  397,  143 
Ariz.  274,  138  Pac,  14.  Pac.  723. 
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of  merits  is  required.'  As  a  rule,  subdivisions  of  the  state 
and  public  oflficers  in  their  official  capacity  are  not  required 
to  furnish  bonds.* 

§  1747a.  The  same  —  Oregon  practice. — Notice  may  be 
given  in  open  court  or  before  the  judge  if  decree  is  ren- 
dered in  chambers,  at  the  time  the  judgment  is  rendered, 
and  if  not  so  taken  notice  may  be  served  on  the  adverse 
parties  or  their  attorneys  and  be  filed  with  the  clerk.  A 
notice  is  sufficient  if  it  contains  the  title  of  the  case  and 
states  that  an  appeal  is  taken  to  the  supreme  or  circuit 
court  from  a  judgment  or  some  specified  part.  The  under- 
taking must  be  filed  within  ten  days  thereafter  and  the 
adverse  party  has  five  days  to  except  to  the  sureties.  The 
appeal  is  perfected  at  the  expiration  of  the  time  allowed 
for  the  exception  to  sureties.  The  court  may  permit 
amendments  or  the  filing  of  a  bond  after  time.  In  appeals 
to  the  supreme  court  appellant  has  sixty  days  and  to  the 
circuit  court  thirty  days  in  which  to  file  a  notice  of  appeal."^ 

§  1747b.  The  same — New  Mexico. — An  appeal  from  the 
probate  court  to  the  district  court  of  the  county  in  New 
Mexico  must  be  brought  within  ninety  days.* 

Six  months  is  given  to  appeal  from  final,  and  twenty 
days  from  interlocutory,  judgments.  Writs  of  error  may 
be  issued  by  the  upper  court  within  any  time  in  which  the 
appeal  may  be  liad  and  serv^ice  may  be  had  by  publication. 
In  order  to  stay  execution  a  supersedeas  bond  must  be 
furnished.  All  writs  are  returnable  within  one  hundred 
and  thirty  days.  The  abstract  of  record  should  refer  to 
the  folio  numbers  in  the  transcript  and  bill  of  exceptions.* 

B  Jarrard   v.    McCarthy,    95    Kan.  156  Pac.  785.  Contra,  Town  of  Yuma 

719,  149  Pac.  696.  v.  Winn,  17  Ariz.  92,  148  Pac.  286. 

6  Coon   V.  Sommcrcarap,   25   Idaho,  7  L.   O.   L.    550;    Or.   Laws,    1913, 

776,  146  Pac.  728;   State  v.  Duncan,  p.  617. 

49   Mont.   54,    140    Pac.   95;    Smythe  s  N.  M.  Laws  1915,  c.  99,  p.  142. 

V.  Smythe,  80  Or.  150,  149  Pac.  516,  »  N.  M.  Laws  1915,  c.  77,  sees.  1-8. 
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§  1750.  Supersedeas  or  stay  of  proceedings. — In  order  to 
stay  execution  pending  an  appeal,  in  addition  to  the  cost 
bond  on  appeal,  where  the  same  is  required,  a  bond  for  the 
payment  of  the  judgment  must  be  served  and  filed, ^"^  and 
where  the  judgment  directs  the  sale  of  real  property,  the 
bond  must  guarantee  against  damages  by  waste,  etc.,  unless 
the  property  is  in  the  hands  of  a  receiver.*^  The  state 
superintendent  of  banks  is  a  public  officer,  and  not  required 
to  give  a  bond  to  stay  execution. ^^ 

Supersedeas  must  be  obtained  by  a  motion  or  applica- 
tion to  the  court  in  which  the  appeal  is  pending  and  should 
have  the  same  title  and  number  of  the  case  on  appeal.^^ 
A  suit  to  foreclose  a  mechanic's  lien  is  not  upon  a  contract 
and  is  not  governed  by  the  law  authorizing  the  enforce- 
ment of  a  decree  on  giving  a  counter-undertaking.^*  A 
mandatory  injunction  regarding  irrigation  water  may  be 
stayed  upon  the  filing  of  the  proper  bond.^^  The  time  fixed 
for  filiug  an  appeal  bond  is  mandatoiy,  but  where  the  ap- 
peal has  been  perfected  a  bond  to  stay  execution  may  be 
filed  later.^°  The  superior  court  can,  by  provisional  in- 
junction, maintain  the  status  quo  of  the  subject  matter 
pending  an  appeal  regardless  of  its  judgment  dismissing 
the  action,"  but  cannot  be  required  to  do  so  as  a  matter 
of  right. ^^    A  court  of  appeals  has  the  inherent  power, 

10  Mundy  v.  Irwin,  19  N.  M.  170,  is  Southern  Pac.  Co.  v.  Superior 
141  Pac.  877;  L.  O.  L.  2512,  Amend-  Court,  167  Cal.  250,  139  Pac.  69. 
ments  1915,  p.  71;  Michaels  v.  Levin-  i*  Kollock  &  Co.  v.  Leyde,  77  Or. 
son,  82  Wash.  612,  144  Pac.  903;  569,  143  Pac.  621,  151  Pac.  733. 
Southern  Pac.  Co.  v.  Superior  Court,  is  State  v.  Ducker,  35  Nev.  214, 
167  Cal.  250,  139  Pac.  69;  Bradley  127  Pac.  990;  Cal,  Code  Civ.  Proc, 
Co.    V.    Mulcrevy,    166    Cal.    325,    136  sec.  530. 

Pac.    60;    Cal.    Code   Civ.    Proc,   sec.  iR  McBroom    v.    Young,    14    Ariz. 

946,  amendment  1915.  521,  132  Pac.  300. 

11  Zappettini   v.   Buckles,    167   Cal.  i7  Mulvey    v.    Superior    Court,    22 
27,    138    Pac.    696;    Behresraeyer     v.  Cal.  App.  514,  135  Pac.  53. 
Gwinn,  25  Idaho,  186,  136  Pac.  623.  is  Campbell    Lumber    Co.    v.    Deep 

12  Mercantile  Trust  Co.  v.  Miller,  River  Logjgjing  Co.,  68  Wash.  431, 
166  Ca).  563,  137  Pac.  913.  123  Pac.  596. 

20 
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where  it  appears  necessary,  to  preserve  the  rights  of  the 
litigant  until  final  determination  of  his  appeal.^® 

§  1751.  Effect  of  appeal. — ^Where  an  appeal  has  been 
taken  after  a  judgment  is  entered,  an  order  of  the  lower 
court  reducing  the  judgment  pursuant  to  plaintiff's  accept- 
ance on  the  hearing  of  the  application  for  a  new  trial  does 
not  affect  the  appeal,^"  and  where  an  appeal  is  duly  per- 
fected, the  notice  having  been  signed  by  one  appearing  of 
record,  the  trial  court  loses  all  control  over  the  case,^^  in- 
cluding the  right  to  consolidate  two  cases.^^  An  order 
after  appeal  granting  a  new  trial  is  upon  condition  that  if 
the  judgment  be  reversed  it  will  stand  as  though  the  order 
had  not  been  made,^^  but  where  the  judgment  appealed 
from  is  void,  the  court  may,  while  the  appeal  is  pending, 
vacate  the  void  judgment  and  render  a  valid  judgment.^'- 
An  order  nunc  pro  tunc  may  be  made  after  appeal  eliminat- 
ing a  defendant  against  whom  no  verdict  was  rendered,^^ 
and  the  court  may  amend  an  entry  so  as  to  correct  a  clerical 
error  if  no  prejudice  results  therefrom.^® 

§  1754.  Filing^  notice — Alternative  method. — A  notice  in 
writing  of  intention  to  appeal  must  be  filed  with  the  clerk 
within  ten  days  after  notice  of  entry  of  judgment  requir- 
ing the  clerk  to  make  up  and  prepare  the  record,^^  but  the 
notice  of  appeal  may  be  filed  later.^^ 

19  Eeed    Orchard    Co,    v,    Superior  *4  Scott  v.  Watkins,  25  Colo,  App. 

Court,    19    Cal.    App,    648,    128    Pac.       340,  138  Pac.  432, 
9,  18,  25  Fisher  v,  Portland  E7.  etc,  Co,, 

74  Or.  229,   143  Pac,  992,   145  Pae, 
277,    137    Pac,    763. 

2G  Boust    V,    Superior    Court,     162 

21  Parkside    Eealty    Co,    v.    Mac-       ^^^^j    3^3    -[og  Pac    956 

Donald,  167  Cal,  342,  139  Pac.  805,  ,,  j^^.^^^^^    v, "  Alderete,    25     Cal. 

22  Durbrow  v,  Chesley,  23  Cal.  App.  732,  145  Pac.  146;  Code  Civ, 
App.  627,  138  Pac.  917.  Proc,  sec,  953a, 

23  Sherwin  v.  Southern  Pac.  Co.,  28  Martin  v.  Becker,  169  Cal.  301, 
168  Cal.  722,  145  Pac,  92,  Ann.  Cas.  1916D,  171,  146  Pac.  665. 


20  Connell  v.  Higgins,  170  Cal.  541, 
150  Pac.  769. 
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§  1755.  Filing  and  serving  notice. — In  Oklahoma,  a  per- 
sonal service  of  the  summons  in  error  must  he  made  as  in 
the  manner  required  in  commencing  an  action,  except  that 
it  may  be  upon  an  attorney  of  record.^^  All  necessary  par- 
ties to  the  appeal  must  either  appear  or  be  served.^" 

§  1757.  Service,  how  and  when  made. — In  some  states  a 
notice  of  appeal  may  be  given  in  open  court  at  the  time 
of  the  rendition  of  the  judgment,^^  but  notice  given  by  an 
attorney  who  is  not  authorized  to  do  so  is  of  no  effect,  and 
cannot  be  subsequently  ratified  to  give  it  effect.^^  Service 
must  be  made  upon  every  party  whose  interest  may  be 
affected  by  modification  or  reversal  of  the  judgment,^^  but 
this  does  not  include  a  defendant  who  did  not  appear,^*  nor 
a  surety  upon  a  former  appeal  bond,^°  nor  the  principal  de- 
fendant in  an  action  against  a  garnishee  defendant.^® 

§  1760.  Service  on  adverse  party. — ^A  defendant  in  a  suit 
to  quiet  title  and  for  damages  against  whom  there  was  a 
default  judgment  is  not  an  adverse  party  to  whom  other 
defendants  must  give  notice,^^  nor  is  a  defendant  who  has 
not  been  served  and  who  has  not  appeared.^^  An  adverse 
party  is  any  party  whose  interest  is  in  sustaining  the  judg- 
ment.^* 

29  Brunei  v.  Nordmier  (Okl.),  150  »*  State  v.  Simpson,  69  Or.  93,  137 

Pac.  159;  Okl.  Rev.  Laws  1910,  5239;  Pac.  750,  138  Pac.  467. 

Wyo.   Comp.   Laws   1910,   sees.   5111,  35  Williams  v.   Pacific  Surety  Co., 

5122;    In   re  Big  Laramie   Biver,   23  70  Or.  203,  139  Pac.  934. 

Wyo.  75,  147  Pac.  169.  3s  ^j^^^     Electric     Co.     v.     Mont- 

'I^^^'IT  ^-  ^"'"'°°'  22  °"-  ^^^'  gomery,  85  Wash.  452,  148  Pac.  596. 

3T  Fearon  v.  Fodera,  169  Cal.  370, 
Ann.  Cas.  1916D,  312,  148  Pac.  200. 

32  Title  Ins.  etc.  Co.  v.  California  »^  Kissler  v.  Moss,  26  Idaho,  516, 
Dev.  Co.,  168  Cal.  397,  143  Pac.  723.  144    Pac.    647;    United    States     Nat. 

33  Bridgham  v.  National  Pole  Co.,  Bank  v.   Shefler   (Eldriedge),   77   Or. 
27  Idaho,  214,  147  Pac.   1056;   State  579,  143  Pac.  51,  152  Pac.  234. 
Bank  v.  Watson,  27   Idaho,  211,  148  39  Templeton   v.    Morrison,    66    Or. 
Pac.  47&.  493,  131  Pac.  319,  135  Pac.  95. 


98  Pac.  937 

31  Benjamin  v.  Ernst,  83  Wash.  59, 
145  Pac.  79. 
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§  1761.  Service  on  coparties. — ^Where  petitioner  sued 
two  defendants  and  had  judgment  against  one  of  them 
only,  who  took  an  appeal,  it  was  not  necessary  to  serve  no- 
tice on  the  codefendant,'**'  but  where  notice  is  not  served 
upon  the  codefendants,  no  jurisdiction  over  them  is  had  on 
the  appeal.^^  It  is  not  necessary  that  one  defendant 
against  whom  a  joint  judgment  for  personal  injuries  has 
been  rendered  serve  notice  upon  his  codefendant  who  does 
not  appeal.^^  Wliere  the  necessary  parties  are  not  served, 
an  appeal  will  be  dismissed.^'  A  surety  upon  a  bond  for  a 
claimant  of  property  levied  upon  under  execution  and 
against  whom  judgment  has  been  rendered  jointly  with  the 
principal  is  a  party  upon  whom  notice  of  appeal  must  be 
served.^* 

§  1762.  Time  for  service. — A  defendant  in  a  personal 
injury  action  must  serve  notice  of  appeal  within  ten  days 
after  notice  of  the  appeal  by  his  codefendant.^^  Failure  to 
make  service  in  time  renders  the  appeal  subject  to  dis- 
missal.*^ 

§  1764.  Proof  of  service. — An  admission  of  service  of 
notice  of  appeal  which  is  not  indorsed  upon  and  attached 
to  the  notice  is  not  a  compliance  with  the  requirements  of 
the  Oregon  statute.*'^    An  order  entered  of  record  which 

40  Jaekson  v.  Superior  Court,  20  45  Johnston  v.  Seattle  Taxicab  & 
Cal.  App.  638,  129  Pac.  946.                     Transf.  Co.,  85  Wash.  551,  148  Pac. 

TTT     .       ^1,    ^r.  r^      OAO        900 ;  Peck  V.  Peck,  76  Wash.  548,  137 

41  Lane  v.  Wentworth,  69  Or.  242,       p        -107 

133  Pac.  348,  138  Pac.  468.  ^^r  a     •      «  i .  ij^^        ,      n  n  u 

40  Springnela  Fire  etc.  Co.  v.  Bolt, 

42  Smith    V.     Burns,    71     Or.     133,       45    qj^j     49     j^^   p^^     g^g.    ^ent   v. 

Ann.  Cas.  1916A,  666,  135  Pac.  200,  California  Fruit  Growers'   Assn.,   161 

142  Pac.  352;  Fearon  v.  Fodera,  169  ^^j^    ^^g^   ^gl     Pac.    1002;    Chase   v. 

Cal.  370,  Ann.  Cas.  1916D,  312,  148  ^^j^^^^   ^g  ^ai.  App.  670,   127  Pac. 

P3.C.  200.  g52;     McConnell     v.     Security    State 

43  Bilby  V.  Woodward   (Okl.),  148  Bank,  35  Okl.  151,  128  Pac.  683. 
Pac.  96.  47  L.  0.  L.,  sec.  550,  subd,  1;  Lane 

44  Long  Bell  Lumber  Co.  v.  Gaston,  v.  Wentworth.  69  Or.  242,  133  Pac. 
78  Wash.  598,  139  Pac.  641.  348,  138  Pac.  468. 
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purports  to  state  certain  facts  as  to  tlie  signing  of  the 
notice  of  appeal  and  tlie  service  thereof,  and  attached  to 
the  return  of  service  to  which  neither  party  appeared  is 
void  for  want  of  jurisdiction  to  make  it.^^ 

§  1765.  Filing  of  notice. — If  an  appeal  is  taken  under 
the  alternative  method,  the  mere  filing  of  the  notice  within 
time  is  sufficient,  but  if  not  filed  in  time  (prior  to  the  amend- 
ment of  1915),  the  appeal  could  still  be  perfected  within 
the  six  months '  period  by  serving  the  notice  and  giving  an 
imdertaking."*^  The  giving  of  a  notice  in  taking  an  appeal 
serves  as  a  summons  and  its  absence  can  be  waived.^® 

§  1766a.  Waiver  of  irregularity. — ^Where  the  appellee 
on  moving  to  dismiss  an  appeal  does  not  limit  his  appear- 
ance and  thereafter  files  a  brief,  a  general  appearance  is  a 
waiver  of  irregularity.^^  The  purpose  of  the  citation  on 
writ  of  error  being  to  notify  the  defendant,  it  may  be 
waived  by  voluntary  appearance.^^ 

§  1767.  The  sufficiency  of  notice. — Mailing  a  duplicate 
notice  of  appeal  to  the  opposing  attorney  of  record  resid- 
ing in  the  state  is  not  sufficient.^^  A  notice  to  the  clerk  to 
prepare  a  transcript  in  lieu  of  a  bill  of  exceptions  is  not  a 
notice  of  appeal  unless  it  contains  other  appropriate  words 
in  addition  to  the  form  prescribed  in  section  953a  of  the 
Code  of  Civil  Procedure  of  California.^'*  The  indorsement 
and  file-marks  on  the   original  notice  of  appeal  are  not 

48  Howard  v.  Hartford  Fire  Ins.  52  Dailey  v.  Foster,  17  N.  M.  377, 
Co.,  77   Or.   341,  144  Pae.   450.                  128   Pac.    71;    Richardson  v.   Thomp- 

49  Title  Ins.  etc.  Co.  v.  California       son,  33  Okl.  120,  124  Pac.  64. 

Dev.  Co.,  168  Cal.  397,  143  Pae.  723.  53  Thisler  v.   Little,  86  Kan.   787, 

50  Stephens    t.    Conley,    48    Mont.        12I  Pac.  1123. 

352,  Ann.  Cas.  1915D,  958,  138  Pac  ..  ,,  .        tt      •,,,<,,   n  1 

'  '         '  54  Marcucci  v.  Vowinckel,  164  Cal. 

^^^-  693,  130  Pac.  430;  Garner  v.  Meizel, 

51  GuiUet  V.  Gorman,  23  Colo.  App.       22  Cal.  App.  256,  133  Pac.  1165. 
216,  128  Pac  878. 
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part  of  the  notice,  and  the  failure  to  include  them  on  the 
copy  served  on  the  adverse  party  does  not  affect  its  valid- 
ity.^^  A  notice  which  correctly  specifies  the  court,  the 
names  of  the  parties  to  the  action,  and  the  date  of  the  judg- 
ment, and  informs  the  adverse  party  that  an  appeal  from 
the  judgment  has  been  taken  is  sufficient.^®  The  filing  of  a 
notice  which  states  all  that  is  specifically  mentioned  in  sec- 
tion 941b  of  the  California  Code  of  Civil  Procedure  will 
constitute  a  valid  appeal  as  to  all  other  parties  to  the 
action  if  there  is  sufficieut  in  the  notice  to  identify  the 
appellant.^^ 

§  1770.  Contents  of  notice. — A  notice  of  appeal  must  de- 
scribe the  judgment  or  decree  with  reasonable  certainty."^ 
A  notice  of  appeal  from  an  order  overruling  a  demurrer  to 
a  complaint  does  not  sufficiently  identify  the  order  appealed 
from.^^  An  appeal  from  a  judgment  in  favor  of  plaintitf 
does  not  include  a  modified  judgment  for  defendant  upon 
one  count.®"  A  judgment  in  a  case  not  mentioned  is  not 
included  in  the  appeal.®^  Where  the  notice  does  not  suffi- 
ciently designate  the  judgment  or  the  court  from  which  the 
appeal  is  taken,  the  undertaking  may  be  examined  to  sup- 
ply the  addition.®^ 

§  1772.    Amount  of  undertaking. — Where  the  statute  re- 
quires an  undertaking  to  pay  all  damages,  costs  and  dis- 
ss Konig   V.    Nevada    etc.    Ey.,    36       992,  145  Pac.  277 ;  Eaiha  v.  Coos  Bay 
Nev.   181,  135  Pac.   141.  Coal  etc.   Co.,   77   Or.   275,   143   Pac. 

56  Fraley  v.  Hoban,  69  Or.  180,  133       892,  149  Pac.  940,  151  Pac.  471. 
Pac.  1190,  137  Pac.  751.  59  Lecher  v.  St.  .Tohns,  74  Or.  558, 

57  Southern    Pac.  Co.    v.    Superior       140  Pac.  87. 

Court,    167    Cal.    250,    139    Pac.    69;  so  Miller  v.  More,  170  Cal.  557,  150 

In   re  Faber's  Estate,   168   Cal.   491,  Pac.  775. 

143  Pac.  737;  Colburn  v.  Parrett,  25  ei  Winton    Motor    Carriage    Co.    v. 

Cal.   App.   749,    145    Pac.   540;    Title  Elomberg,    84    Wash.    451,    147    Pac. 

Ins.   etc.  Co.   v.   California   Dev.   Co.,  21. 

168  Cal.  397,   143  Pac.   723.  62  Holton    v.    Hollon,    64    Or.    290, 

s8  Fishor  v.  Portlanrl  Ry.  etc.  Co.,  48   L.   B.   A.    (N.  S.)    779,   129   Pac. 

74  Or.  229,   137   Pac.  763,   143  Pac.  532. 
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bursements,  the  limitation  of  a  surety's  liability  to  one 
hundred  dollars  makes  the  undertaking  insufficient.^^  In 
order  to  stay  execution,  the  bond  should  be  double  the 
amount  of  the  judgment  in  addition  to  the  cost  bond.®^  A 
bond  in  a  sum  exceeding  the  amount  of  the  supersedeas 
fixed  by  the  court  covering  the  costs  and  interest  allowable 
as  damages  is  sufficient.^*^ 

§1774.  Deposit  in  court. — The  word  "security*'  is  sy- 
nonymous with  pledge,  deposit,  stake  and  bond,  and  a  cash 
deposit  as  security  for  a  personal  bond  of  the  appellant 
is  sufficient.'^ 

§  1775.  Delivery  of  bond. — An  appeal  is  ineffectual  if 
the  bond  is  not  filed  at  or  before  the  giving  of  the  notice 
of  appeal  or  within  five  days  thereafter.®''^  Where  a  cor- 
rected notice  is  given,  the  time  for  filing  the  bond  dates 
from  such  corrected  notice.®^  Proof  of  service  of  the  un- 
dertaking must  also  be  filed  within  the  time,®^  Under  the 
alternative  method  of  appeal  in  California  no  appeal  bond 
is  required. 

§  1779.  Filing  new  undertaking. — Where  an  undertak- 
ing is  insufficient  because  not  covering  two  separate  ap- 
peals, it  cannot  be  corrected  by  the  filing  of  a  new  under- 
taking under  the  provisions  of  the  code  for  the  ordering  of 
a  new  appeal  bond,"^"  inasmuch  as  the  court  has  not  juris- 

63  Sutton  V.  Sutton,  78  Or.  9,  150  st  Heine  v.  Hall,  84  Wash.  260, 
Pac.  1025,  152  Pac.  271.  146  Pac.  577. 

64  Michaels  v.  Levinson,  82  Wash.  ,,  ^^^  ^_  ^^.  g^  ^^^^^ 
612,  144  Pac.  903;  Cal.  Code  Civ.  .^,^  j^,  p^^_  g^,-  ^^^^^^^^  ^^ 
Proe.  946;  Southern  Pac.  Co.  v.  Su-  Thompson,  etc.,  35  Nev.  196,  Ann. 
perior  Court,   167   Cal.  250,   139   Pac.  ^^^_   ^^^^^    920,   127   Pac.   561. 

69;   Kelley   v.   Sakai,   70    Wash.   699, 

127  Pac.  107.  ^^  Fleming  v.  Pattison,  72  Or.  393, 

85  Gray   v.   Davison    (In    re   Ninth  143   Pac.   1101. 

Ave.),  78  Wash.  482,  139  Pac.  219.  "o  Theisen     v.     Matthai,     165     Cal. 

66  Jarrard    v.    McCarty,    95    Kan.  249,  131  Pac.  747. 
719,  149  Pac.  696. 
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diction  to  order  the  filing  of  a  new  bond/*  Where  a  surety 
has  no  authority  to  execute  the  bond,  a  new  bond  must  be 
given  or  the  appeal  will  be  dismissed/^  but  ordinarily  five 
days'  time  is  given  for  filing  such  new  bondJ^  Execution 
may  be  stayed  by  the  filing  of  a  new  and  sufficient  bondJ^ 

§  1788.  Who  exempt  from  undertaking. — Public  officers 
are  entitled  to  defend  the  rights  of  the  state  or  any  subdi- 
vision thereof  without  furnishing  costs  or  undertakings  on 
appeal/^  In  Idaho,  this  rule  applies  to  the  officers  of 
towns/®  but  in  Arizona  it  does  not." 

FORM  ON  APPEAL, 

§  1794a.    Notice  of  appeal  under  alternative  method. 
Form  No.  493a. 
[Title  of  action  in  trial  court  naming  all  parties.] 
To  the  Clerk  of  the  Above-entitled  Court,  and  to  All  Others 
Interested : 

You  will  please  take  notice,  that  the  defendant  in  the 
above-entitled  action  [or  the  defendant,  C.  D. ;  or  the  plain- 
tiff in  said  action,  or  the  plaintiff  A.  B.]  hereby  appeals 
to  the  supreme  court  of  the  state  of  California  [or,  to  the 
district  court  of  appeal  of  the  state  of  California,  in  and 
for  the  appellate  district]  from  the  judgment  ren- 
dered in  said  action  in  favor  of  said  and  against 

Ti  Young  Const.  Co.  v.  Ruth    Gold  ^*  Bradley  t.  Mulcrevey.  166    Cal. 

Mines   Co.,   14    Ariz.   518,   131    Pac.       325,  136  Pac.  60. 

■\QAK  ^^  Coon  V.  Sommercamp,  26  Idaho, 

776,  146  Pac.  728;   State  v.  Duncan, 
72  Eagan    t.    Mahoney,    21     Colo.       ^g  ^^^^^    ^^^  ^^^  p^^_  9^.  g^^.^^^^  ^_ 

App.    209,    121    Pac.    108;    Purdy   v.  g^             g^   ^^              ^^9    p^^_ 

Combs    (Okl.),   149  Pac.   123;    Cham-  155  pac.  785. 

bers   V.    Everding,    71     Or.    521,    136  ,,  rj,^'^^^^^     ^^     y^^^^^^     ^f     gt. 

Pac.  885,  143  Pac.  616.  y^^^.^^^^  21  Idaho,  632,  123  Pac.  508. 

7S  Martin  v.  Wilson,  24  Idaho,  353,  77  Town    of    Yuma    v.    Winn,   17 

134  Pac.  532.  Ariz.  92,  148  Pac.  286, 
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said  ,  on  the  day  of  ,  19 — ,  and  entered  in 

Book of  Judgments  at  page ,  and  from  the  whole 

of  said  judgment  [or,  in  case  of  an  appeal  from  a  part;  that 
part  of  the  judgment  made  and  rendered  and  entered  in 

Book of  Judgments,  at  page ,  which  adjudges  and 

decrees  as  follows:   (Specify  particularly  part  appealed 
from)]. 
[Date.] 

Q.  H.,  Attorney  for . 
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CHAPTER  LXIY. 
STATEMENT  ON  APPEAL. 

§  1803.  In  general. 

§  1805.  When  statement  unnecessary. 

§  1806.  What  statement  shall  contain. 

§  1810.  Filing  and  serving  statement. 

§  1812.  Authentication  of  statement. 

§  1814.  Correcting  statement. 

§  1821.  Time  for  settlement. 

§  1803.  In  general. — In  California,  the  bill  of  exceptions 
has  for  some  years  been  used  to  the  exclusion  of  the  state- 
ment on  appeal,^  and  under  the  alternative  method  of  ap- 
peal established  in  1907,  the  typewritten  transcript  of  the 
court  reporter's  notes,  together  with  the  judgment-roll  and 
minutes  of  the  court  and  all  writings  offered  or  received  in 
evidence,  and  such  other  papers,  files,  documents,  records, 
and  proceedings  of  the  cause  as  the  parties  desire  to  have 
incorporated,  take  the  place  of  a  bill  of  exceptions.^  A 
statement  of  the  case  which  is  not  also  a  bill  of  exceptions 
cannot  be  used  for  the  purpose  of  reviewing  alleged  errors 
of  law.^ 

Errors  of  law  occurring  at  the  trial  must  be  presented 
for  review  by  bill  of  exceptions  or  case-made*  The  use  by 
the  court  and  counsel  of  the  term  "bill  of  exceptions"  to 
designate  the  statement  of  the  case  does  not  change  the 
character  of  the  instrument  from  that  of  a  statement.^ 

1  Cal.    Supreme      Court    Rule    29,  *  Homeland  Realty  Co.  v.  Robison, 
119    Pac.   xiv;     Britt   v.     East     Side  39   Okl.  591,   136   Pac.  585;   Byrd  v. 
Hardware  Co.,  25  Cal.  App.  231,  143  Cooper,  69  Or.  406,  139  Pac.  104, 
Pac.  244.  5  Doornbos   v.    Thomas,   50     Mont. 

2  Cal.  Code  Civ.  Proc.  953a.  370,  147  Pac.  277;  Mont.  Rev.  Code, 

3  Hastaran    v.    Marchand,    23    Cal.  sees.  6799,  7114. 
App.  126,  137  Pac.  297. 
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§  1805.  When  statement  unnecessary. — A  statement  of 
facts  is  not  required  where  the  appeal  is  based  upon  the 
insufficiency  of  the  complaint,^  or  where  error  appears  upon 
the  face  of  the  record.'^ 

§  1806.  What  statement  shall  contain. — An  appeal  in  a 
suit  in  equity  triable  de  novo  in  the  supreme  court  cannot 
be  entertained  without  all  the  evidence,  including  the  ex- 
hibits.® Evidence  in  support  of  motions  in  a  trial  must 
be  brought  up  by  a  statement  of  facts.^  The  only  way  in 
Oregon  to  bring  up  evidence  rejected  in  the  lower  court 
is  by  incoi-porating  the  same  in  the  bill  of  exceptions. ^°  An 
exception  to  an  order  sustaining  a  demurrer  should  appear 
in  the  record  proper,  and  need  not  be  shown  by  bill  of  ex- 
ceptions." 

§  1810.  Filing  and  serving  statement. — A  deposit  of  the 
case-made  with  the  clerk  of  the  district  court  constitutes  a 
valid  filing  though  the  clerk  neglects  to  affix  his  filing  mark, 
and  proof  of  the  filing  may  be  established  by  other  evi- 
denced^ An  ex  parte  order  extending  the  time  for  filing  a 
proposed  statement  of  facts  is  void,  and  the  statement  filed 
within  the  extended  time  will  be  stricken  out  upon  motion. ^^ 
Any  order  extending  the  time  for  filing  the  transcript  must 
be  made  within  the  original  time  allowed  by  law." 

6  Benjamin  v.  Ernst,  83  Wash.  59,  lo  Coach  v.  Gage,  70  Or.  182,  138 
145   Pac.   79;    Proctor  v.   Jeffery,   76       Pac.  847. 

Or.  151,  144  Pac.  1192;  Turner  Eeal  ii  Turner   Real   Estate   Co.   v.   An- 

Estate    Co.    v.   Anson,   22   Wyo.    383,       son,  22  Wyo.  383,  142  Pac.  1052. 
142  Pac.  1052.  ^2  Tucker  v.  Thraves,  45  Okl.  209, 

7  Jones  V.  Chicago,  B.  &  Q.  Rv-  Co.,  .       .  t^ 

«.,  TT-        -.^D    -1^-7  -r>        cno     T*         4.  "^^  Austin  V.  Petrovitsky,  82  AVash. 

23  Wyo.  148,  147  Pac.  508;   Lamont  „^„      ,^^     ^          ^^       ^J\      , 

T>         ij      oc   n  1       A          oi-    AAA  343,     144    Pac.     26;     Michaelson     v. 

V.  Reynolds,   26   Colo.   App,  34/,   144  '                 „„   ttt    ^     -,,„,..„   -^ 

^  „^     '  Overmeyer,   77  Wash.   110,    137   Pac. 

Pac.  1161.  g^2. 

8  O'Donnell  v.  McCool,  81  Wash.  i*  Bigler  v.  Welker,  16  Ariz.  44, 
452,   142   Pac.   1135.                                       ]41  Pae.  124;  Chicago,  R.  I.  &  P.  Ry. 

9  Congdon  v.  Aumiller,  79  Wash.  Co.  v.  Shawnee,  39  Okl.  728,  136  Pac. 
616,  140  Pac.  912.  591;    Antis   v.    Parson,   40    Okl.    449, 
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§  1812.  Authentication  of  statement. — The  trial  judge 
cannot  certify  to  the  record  when  he  is  outside  of  the  state/^ 
or  after  his  term  of  office  has  expired.^^  Statements  must 
be  settled  either  by  the  judge  or  by  stipulation  of  all  the 
parties  interested.^"^  The  defendant  in  error  has  a  right  to 
notice  of  the  time  and  place  of  settlement.^^  Merely  mark- 
ing the  reporter's  transcript  ''approved"  by  the  trial  judge 
is  not  a  sufficient  authentication  thereof. ^'^  A  statement 
indorsed,  "bill  of  exceptions  and  statement  of  facts," 
which  is  authenticated  only  by  appellant's  signature,  is  not 
part  of  the  record  and  cannot  be  considered.^"  An  agreed 
statement  of  facts  must  be  certified  by  the  trial  judge,  and 
it  is  not  sufficient  for  him  to  merely  sign  it.^^ 

§  1814.  Correcting  statement. — The  time  allowed  for 
suggesting  amendments  to  the  case-made  commences  to 
run,  not  from  the  date  of  service  of  the  case-made,  but  from 
the  date  of  the  period  of  extension,-^  or  from  the  time  al- 
lowed to  make  a  service  of  same  but  not  after  the  service 
thereof.^^  In  the  absence  of  waiver  by  defendant  in  error, 
the  case-made,  signed  and  settled  before  the  expiration  of 
the  time  for  suggesting  amendments,  is  of  no  effect,^^ 

§  1821.  Time  for  settlement. — The  trial  court,  having 
granted  one  extension  of  thirty  days  for  the  preparation  of 

138  Pac.   1020;   McLean  v.  McLean,  20  Rouse  v.  Bolen,  17  Ariz.  14,  147 

45   Okl.   765,   147  Pae.   302;   Keating  Pac.    736;     Joyce    v.     McDonald,     51 

V.    Keating,    23    Cal.    App.    384,    138  Mont.    163,    149    Pac.    953;     Turner 

Pac.  118.  Real   Estate   Co.   v.    Anson,    22    Wyo. 

15  Dunlap  V.   Rumph,  43  Okl.  491,  383,  142  Pac.  1052. 

143  Pac.  329.  21  State  v.  Baxter,  78   Wash.  405, 

i«  Deloe  V.  McMahon,  45  Okl.  474,       jgg  p^^^    jgg 

146  Pac    2^0 

,■"',,,.        „  ^  22  Cummings    v.    Tate    (Okl.),    147 

17  Yount    V.    Arakalian    Bros.    Co.,  *  \        n 

26  Cal.  App.  472,  147  Pac.  467.  ^^-    "  " 

18  Security  Trust  etc.  Bank  v.  ^^  Memphis  Steele  Const.  Co.  v. 
Gleichman    (Okl.),  147  Pac.   1009.              Hutchison   (Okl.),   147   Pac.   771. 

in  Eeinigcr  v.  Besley,  16  Ariz.  161,  24  Cummings    v.    Tate    (Okl.),    147 

141  Pac.  574.  Pac.  304. 
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the  statement  upon  wliicli  to  dispose  of  the  motion  for  new 
trial,  cannot,  after  the  expiration  of  that  period,  again  ex- 
tend the  time.^^  Wliere  a  party  allows  the  time  for  per- 
fecting the  statement  to  expire  without  having  it  signed 
and  settled,  the  appeal  will  be  dismissed,^^  or  the  statement 
will  be  stricken  out  on  motion.^'^  A  special  judge  or  a 
judge  pro  tempore,  while  having  the  power  to  settle  the 
case-made,  after  he  has  ceased  to  sit  as  judge,  has  no  power 
to  extend  the  time  for  its  settlement  and  signing.^^ 

All  parties  must  have  proper  notice  of  the  presentation 
of  the  statement  for  settlement.^^  A  waiver  of  notice  ex- 
tends the  time  for  preparing  a  statement  to  any  time  within 
the  period  for  perfecting  the  appeal.^" 

25  Keating  v,  Keating,  23  Cal.  28  Horner  v.  Goltry  &  Sons,  23  Okl. 
App.   384,   138   Pac.   118;    Cal.   Code       905,  101  Pae.  1111. 

Civ.  Proc.  1054.  29  Wood  v.  Jones,  32  Okl.  640,  122 

26  Levy  V.  Holton,  40  Okl.  32,  132  Pae.  678;  Southwestern  Surety  Ins. 
Pac.  1085.  Co.  V.  Going  (Okl.),  150  Pac.  488. 

2T  Featherstone  v.  Keane,  18  Idaho,  so  Brady  v.  Bank  of  Commerce,  33 

24,  108  Pac.  337.  Okl.  568,  121  Pac.  250. 
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CHAPTER  LXV. 
BILL  OF  EXCEPTIONS. 

§  1823.  Bill  of  exceptions. 

§  1823a.  Bill  of  exceptions — In  Nevada. 

§  1825.  Statement  as  bill  of  exceptions. 

§  1827.  What  a  bill  of  exceptions  should   contain. 

§  1829.  Filing  and  settlement  of  bill  of  exceptions. 

§  1837.  Exceptions  to  evidence. 

§  1840.  Exceptions  to  rulings. 

§  1823.  Bill  of  exceptions. — The  appellant  must  furnish 
the  upper  court  with  a  copy  of  the  notice  of  the  appeal, 
with  the  judgment-roll,  and  of  any  bill  of  exceptions  or 
reporter's  transcript  relied  on,  prepared  and  settled  as  pre- 
scribed by  statute.-^  The  record  prepared  in  a  civil  action 
consists  of  the  findings,  process,  rulings,  orders  and  judg- 
ment ;  and  incorporating  motions,  affidavits  or  other  papers 
in  the  transcript  will  not  make  them  part  of  the  record 
unless  made  so  by  the  bill  of  exceptions.  Motions  or  pro- 
ceedings not  part  of  the  record  proper  can  only  be  pre- 
sented for  review  by  incorporating  them  in  the  case-made 
or  in  the  bill  of  exceptions  embraced  in  the  transcript.^ 
Rules  of  the  trial  court  are  a  part  of  the  record  of  all  cases 
tried  therein.* 

§  1823a.  Bill  of  exceptions — In  Nevada. — ^Exceptions 
may  be  taken  to  any  ruling  between  the  filing  of  the  com- 
plaint and  the  time  of  trial  within  ten  days  after  the  objec- 

1  First  National  Bank  v.  Shaw,  24  135;  Warnock  Ins.  Agency  v.  Peter- 
Idaho,  134,  132  Pac.  802;  Coon  v.  son  etc.  Inv.  Co.,  35  Utah,  542,  101 
Sommercamp,  26  Idaho,  776,  146  Pac.  Pac.  699;  Congdon  v.  Aumiller,  79 
728.  Wash.  616,  140  Pac.  912. 

2  Stonebraker  Zea  Cattle  Co.  v.  3  Stone  v.  Clogston,  25  Okl.  162, 
Hilton,  34  Okl.   225,   124  Pac.   1062;  105  Pac.  642. 

Callahan  v.  Callahan  (Okl.),  149  Pac. 
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tion  and  exception  and  appeal  upon  the  bill  of  exceptions 
prepared.  After  commencement  of  trial,  twenty  days  are 
allowed  instead  of  ten  for  preparing  a  bill  of  exceptions 
in  typewriting.  The  shorthand  reporter's  transcript  of 
the  proceedings  may,  at  the  option  of  any  party,  be  sub- 
mitted for  settlement  as  the  bill  of  exceptions.  Failure  to 
prepare  and  serve  the  exceptions  in  time  is  a  waiver.  The 
bill  of  exceptions  may  be  settled  by  the  judge  or  referee 
after  he  ceases  to  hold  office,  and  in  case  of  death  of  the 
judge  or  his  absence  from  the  state,  the  supreme  court  may 
direct  the  manner  of  settlement  of  the  bill  of  exceptions. 
The  bill  of  exceptions,  when  settled,  becomes  part  of  the 
judgment-roll,  except  where  appeal  is  taken  from  an  order 
made  upon  affidavits.  Original  exhibits  may  be  sent  up 
with  the  bill  of  exceptions  when  necessary.* 

§  1825.  Statement  as  bill  of  exceptions. — Typewritten 
copies  of  affidavits  and  documents  certified  only  by  the 
clerk  are  not  sufficiently  authenticated  to  be  considered 
in  lieu  of  a  bill  of  exceptions ;  such  record  must  be  authen- 
ticated by  the  judge,  at  least  under  the  alternative  method 
of  appeal.^  A  memorandum  of  exceptions  made  on  motion 
for  new  trial  cannot  be  considered  as  a  bill  of  exceptions 
on  appeal.*^  Errors  cannot  be  presented  in  a  transcript, 
but  must  be  preserved  and  presented  by  a  bill  of  excep- 
tions of  case-made.^ 

§  1827.  What  a  bill  of  exceptions  should  contain. — A 
bill  of  exceptions  must  show  the  nature  and  form  of  the 
final  decision  from  which  the  appeal  is  taken,*  and  must 

4  Nev.  Laws  1915,  pp.  164-166,  "  Ward  v.  Pittsburg  Silver  Peak  G. 
c.  142,  sees.  1-15.  Min.  Co.  (Nev.),  148  Pac.  345. 

5  Columbia  Crude  Oil  Co.  v.  Deyo,  ^  Prochnau  v.  Marten,  41  Okl.  409, 
25    Cal.    App.    268,    143     Pac.     243;  138  Pac.  807. 

Thurman   v.    Kildall,   80   Wash,    283,  s  Mobley    v.    Chicago    etc.    R.    Co., 

141  Pac.  691.  44   Okl.   788,    145   Pac.    321;    Lukich 
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also  include  that  part  of  tlie  proceedings  at  tlie  trial  and 
the  exceptions  taken  which  the  appellant  desires  to  have 
reviewed,®  and  must  show  that  the  appellant  is  an  injured 
party.^® 

§  1829.  Filing  and  settlement  of  bill  of  exceptions.— 
The  same  rules  apply  to  the  filing  and  settlement  of  the 
hill  of  exceptions  as  apply  to  the  settlement  and  filing  of 
the  statement  on  appeal,  which  is  treated  in  the  next  pre- 
ceding chapter.  Where  no  case-made  is  settled  and  filed 
or  errors  assigned,  such  errors  cannot  be  reviewed.^^  The 
failure  to  file  a  bill  of  exceptions  containing  the  motion 
for  a  new  trial  is  not  a  ground  for  dismissal  where  before 
the  hearing  thereof  a  proper  bill  of  exceptions  is  filed. 

§  1837.  Exceptions  to  evidence. — The  insufficiency  of 
evidence  to  support  the  findings  cannot  be  reviewed  in  the 
absence  of  a  bill  of  exceptions.^^  The  granting  or  denying 
of  a  new  trial  upon  an  application  for  newly  discovered 
evidence  will  not  be  reviewed  where  no  affidavit  or  evi- 
dence is  included  in  the  bill  of  exceptions.^^  Where  the 
only  issue  on  appeal  is  the  admissibility  of  a  receipt,  which 
is  incorporated  in  the  motion  for  new  trial  but  not  in  the 

V.  Utah  Const.  Co.,  46  Utali,  317,  150  lo  In  re  Damon's   Estate,   10   Cal. 

Pac.    298;    Gilliland    v,    German    etc.  App.  542,   102  Pac.   684. 

State  Bank,  59  Wash.  292,  109  Pac.  "  Bank   of   StilweU  v.  Morris,  41 

1020.  Okl.   429,   138   Pac.   790. 

9  Thomas   v.    Blythe,   44    Utah,    1,  12  in  re  Shirey's  Estate,   167   Cal. 

137    Pac.   396;    Moore   v.    Gilson,    23  193,  138  Pac.  994;  Glass  v.  Gould,  41 

Cal.  App.  159,  137  Pac.  268;   Hardy  Okl.    424,    138     Pac.    796;     Coach    v. 

V.   Schirmer,    163   Cal.   272,   124   Pac.  Gage,  70  Or.  182,  138  Pac.  847;  Bar- 

993;     Ward    t.     Atkinson,    22     Colo.  bre  v.  Hibscliman,  77  Wash.  563,  137 

App.  134,  123  Pac.  120;   Corcoran  v.  Pac.  997;    Speckert    v.    Speckert,    85 

Albuquerque    Tr.    Co.,    15    N.    M.    9,  Wash.  229,  147  Pac.  1141. 

103   Pac.   645;    Green   v.   Yeager,   23  "  Ritter  v.  Seattle,  82  Wash.  325, 

Okl.    128,    99     Pac.     906;     Galvin   v.  144  Pac.  61. 
Brown,  etc.,  53  Or.  598,  101  Pac.  671. 
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bill  of  exceptions,  the  receipt  is  not  a  part  of  the  record 
and  the  question  cannot  be  considered  on  appeal." 

§  1840.  Exceptions  to  rulings. — An  appeal  under  the  old 
method  from  an  order  appointing  a  receiver  cannot  be 
entertained  where  there  is  no  bill  of  exceptions  showing 
what  papers  were  used  and  what  evidence  was  heard  on  the 
motion,^^  and  the  only  proper  mode  for  authenticating  the 
record  on  an  appealable  order  is  by  bill  of  exceptions.^® 
Errors  disclosed  in  the  record  proper  will  be  considered, 
although  there  is  no  bill  of  exceptions,^'^  as  where  the  suffi- 
ciency of  a  pleading  is  questioned,^^  or  where  it  appears 
that  the  court  rendered  judgment  after  the  jury  disagreed 
and  were  discharged.^^  No  bill  of  exceptions  is  required 
in  Oregon  in  a  suit  in  equity,  the  case  being  tried  anew  by 
a  re-examination  of  all  the  testimony.^"  . 

14  Abercombie  v.  Heckard,  68  Or.  Metz  v,  Jackson,  43  Utah,  496,  138 
103,  136  Pae.  875.  Pae.  784. 

15  Borges  v.  Dunham,  169  Cal.  83,  ,,  Benjamin  v.  Ernst,  83  Wash. 
145  Pae.  1011.  59^  j45  p^^^  jg 

16  Britt  V.  East  Side  Hardware  Co., 

25  Cal.  App.  231,  143  Pae.  244.  ^^  Jo°es  t.  Chicago,   B.  &  Q.  Ry. 

17  Lament   v.    Eeynolds,    26    Colo.  Co.,  23  Wyo.  148,  147  Pae.  508. 
App.   347,    144   Pae.    1131;    Glass   v.  20  Byrd  v.  Cooper,  69  Or.  406,  139 
Gould,    41    Okl.   424,    138   Pae,    796;  Pae.  104. 

21 
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CHAPTER  LXVI. 
TRANSCRIPT  ON  APPEAU. 

§  1844.     The  transcript. 

§  1844a.  The  transcript — Alternative  method. 

§  1844b.  Transcript  in  Oregon. 

§  1844c.  The   same — Idaho — Washington. 

§  1845.     Filing  transcript. 

§  1846.     Service  of  transcript. 

§  1847.     What  the  transcript  must  contain. 

§  1858.     Amendment  of  transcript.  , 

§  1864.     Alternative  method  of  perfecting  the  record. 

§  1844.  The  transcript. — The  duty  of  having  a  transcript 
properly  prepared  and  filed  rests  upon  appellant.^  "Where 
writs  of  error  and  certiorari  are  abolished,  the  transcript 
of  proceedings  in  the  lower  court  may  be  brought  up  on  a 
petition  in  error.^  The  word  "transcript"  contemplates  a 
composition  consisting  of  the  same  words  as  the  original, 
but  on  appeal  it  includes  so  much  of  the  record  of  the  lower 
court  as  may  be  necessary  to  present  the  question  in  issue.' 
It  may  omit  certain  motions,  summonses  and  other  papers,* 
and  also  the  opinion  of  the  lower  court.^  It  does  not  con- 
template the  incorporation  of  original  papers.*  On  a  joint 
appeal,  one  transcript  is  sufficient.'^ 

§  1844a.  The  transcript — Alternative  method. — Under 
the  alternative  method  of  appeal  in  California,  the  type- 

1  Baca  V.  Unknown  Heirs  of  7G  Or.  579,  143  Pac.  1100,  149  Pac. 
Jacinto  Palaez,  20  N.  M.  1,  146  Pac.       938. 

945.  ^  Mundy  v.  Irwin,   19  N.   M.   170, 

2  Kelsey  v.  District  Court,  22  Wyo.       141  Pac.  877. 

297,  139  Pac.  433.  «  Baca  v.  Unknown  Heirs,  20  N.  M. 

3  Smith  V.  Algona  Lumber  Co.,  73        1,  146  Pac.  945. 

Or.  1,  136  Pac.  7,  143  Pac.  921.  7  Klliott  v.  Bozorth,  52  Or.  391,  97 

4  Vincent  v.  First   ISational  Bank,       Pac.  632. 
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written  transcript  of  the  court  reporter's  notes,  papers  and 
proceedings  used  and  had  at  the  trial,  certified  to  by  the 
court  reporter,  becomes  part  of  the  judgment-roll,  and,  to- 
gether with  the  copy  thereof,  including  the  minute  orders 
of  the  court,  certified  by  the  clerk  and  all  settled,  approved 
and  certified  to  by  the  judge  of  the  court,  is  used  in  lieu 
of  a  bill  of  exceptions  and  transcript  on  appeal,  but  the 
clerk  is  not  authorized  to  send  up  to  the  higher  court  any 
of  his  original  files.^  If  notice  to  the  clerk  is  not  given 
within  the  time  prescribed,  the  appellant  will  be  com- 
pelled to  prepare  his  transcript  under  the  old  method.** 
The  clerk  may  disregard  the  request  to  have  transcript 
prepared  where  no  security  is  given  for  the  payment  of  the 
expenses  thereof.^"  Appellant  may  arrange  personally  to 
pay  the  court  reporter  for  work  of  making  the  transcript 
in  lieu  of  filing  a  bond  for  the  cost." 

§  1844b.  Transcript  in  Oregon. — An  appellant  has 
thirty  days  from  the  perfecting  of  the  appeal  in  Oregon 
to  prepare  a  transcript,  and  if  the  case  is  to  be  tried  anew 
on  the  testimony,  the  testimony,  depositions,  etc.,  in  their 
original  form  are  taken  to  the  higher  court.  Failure  to 
file  the  transcript  in  time  is  an  abandonment  of  the  appeal, 
but  the  time  may  be  enlarged  by  a  judge  of  either  of  the 
courts  if  such  order  is  made  within  time.^^  In  certain  cases 
the  clerk  of  the  lower  court  must  transmit  the  certified  copy 
of  the  notice  on  appeal,  certificate  of  cause,  if  any,  and 
judgment-roll,  within  thirty  days  to  the  clerk  of  the  su- 
preme court.-^' 

8  Waterbury    t.    Temeseal    Water  n  Cal.   Code  Civ.   Proc.   953b. 
Co.,  11  Cal.  App.  632,  105  Pac.  940;  ,,  ^    ^    ^  ^^    ^aws   1913, 
Cal.   Code   Civ.   Proc.  953a.  g^g 

9  Fiske    V.    Gosbey,    168   Cal,    334, 

143  Pac.  611.  "  ^-  O.  L.  1621;    Or.  Laws   1913, 

10  Harpold  v.  Slocum,  168  CaJ.  364,       P-  ^96. 
143  Pac.  609. 
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§  1844c.  The  same — Idaho — ^Washington. — ^In  lieu  of 
preparing,  serving  and  procuring  the  settlement  of  the  bill 
of  exceptions,  the  appellant  may  procure  a  transcript  of 
the  testimony,  including  the  instructions  and  exceptions 
at  the  trial,  by  securing  an  order  directing  the  reporter 
to  prepare  such  transcript  and  filing  such  order  and  serv- 
ing a  copy  upon  the  reporter  and  paying  him  the  fee. 
Each  party  has  time  to  point  out  any  errors  in  the  tran- 
script, whereupon  the  judge  settles  the  same.  Exceptions 
introduced  may  be  certified  by  the  clerk  without  incor- 
porating them  in  the  transcript  or  making  any  copies 
unless  they  consist  of  part  of  the  -public  records." 

By  the  time  allowed  to  serve  the  opening  brief  the  ap- 
pellant must  furnish  a  typewritten  abstract,  or  so  much 
of  the  record  in  narrative  form  as  he  may  deem  necessary 
for  the  prosecution  of  his  case  and  without  any  notice  or 
prior  hearing.  The  defendant,  likewise,  by  the  time  he 
shall  file  his  reply  brief,  must  furnish  any  further  abstract 
of  record  which  he  deems  necessary,  the  costs  of  such  ab- 
stracts to  be  part  of  the  costs  of  the  case  on  appeal.^^ 

§  1845.  Filing  transcript. — The  thirty  days  allowed  for 
filing  the  transcript  runs  from  the  end  of  the  time  for 
excepting  to  the  sureties  on  the  undertaking  and  not  from 
the  filing  of  the  bill  of  exceptions,^*^  or  from  the  date  of  the 
denial  of  the  motion  for  a  new  trial.^^  An  order  extend- 
ing the  time  may  be  entered  before  the  undertaking  on  ap- 
peal has  been  filed,^*  but  such  extension  of  time  must  be 
made  within  the  time  allowed  by  law  for  filing.^^  The  fil- 
ing of  a  transcript  while  the  motion  for  new  trial  is  pending 

14  Idaho  Laws,  sec.  4434,  Amend-  i^  Baker  v.  Eilers  Music  Co.,  24 
ments  1911,  p.  379.  Cal.  App.  348,  141  Pac.  395. 

15  3  Wash.  Eem.  &  Bal.  Ann.  Codes,  is  Vincent  v.  First  Nat.  Bank,  76 
Supp.  1913,  sees.  1730-1.  Or.  579,  143  Pac.  1100,  149  Pac.  938. 

16  Sabin  v.  Owens  Const.  Co.,  69  i9  Gross  v.  Gage,  77  Or.  421,  149 
Or.  269,  138  Pac.  844.  Pac.  ^^U,  151  Pac.  655. 
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has  been  held  sufficient, ^°  but  ordinarily  the  transcript 
should  not  be  filed  before  time.^^  The  filing  of  the  tran- 
script in  the  lower  court  by  mistake  is  not  sufficient.^^ 
Where  a  clerk  has  disregarded  a  notice  to  prepare  the  type- 
written transcript  under  the  alternative  method  and  the 
appellant  has  prepared  such  a  transcript  under  the  old 
method,  permission  may  be  given  him  to  subsequently  file 
the  required  printed  copies.^^  Failure  of  the  clerk  or 
the  party  to  submit  to  the  supreme  court  a  duly  authen- 
ticated transcript  is  good  ground  for  a  dismissal  of  the 
appeal.^* 

§  1846.  Service  of  transcript. — A  rule  of  court  allowing 
appellant  to  supplement  his  original  abstract  without  leave 
does  not  excuse  his  failure  to  serve  the  original  abstract  in 
time.^^  An  indefinite  affidavit  attempting  to  show  service 
is  insufficient  as  proof  of  service.^^ 

§  1847.  What  the  transcript  must  contain. — The  legal 
effect  of  documents  contained  in  the  record  must  be  de- 
termined from  their  subject  matter  rather  than  by  the 
name  by  which  they  are  designated.^^  The  record,  which 
includes  certified  copies  of  the  notice  of  appeal  and  under- 
taking therefor  and  the  decree,  confers  jurisdiction  of  the 
case  upon  the  upper  court,^^  and  where  a  proper  undertak- 

20  Union  Collection  Co.  v.  Oliver,  Pac.  433;  State  v.  Jewett,  27  Idaho, 
23  Cal.  App.  318,  137  Pae.  1082.  147,  147  Pac.  2SS. 

21  Graf  V.  Pearcy,  76  Or.  483,  149  ''  Ollar-Eobinson  Co.  v.  O'Neill, 
p^^    532                                                             80  Wash.  1,  141  Pac.  194;   Strand  v. 

^.„.  ,„         .  Crooked  River  Min.  etc.  Co.,  23  Idaho, 

22  Colburn    v.    Williams,    16     Ariz.       ^„„    ioi  p       c 

73,  141  Pac.  120.  „'  '^''  n^  x:,  ^ 

'  26  Coon  V.  Sommercamp,  26  Idaho, 

23  Harpold     v.     Slocum,     168     Cal.       77(5    ^45  p^^^  723, 

364,  143  Pac.  609.  27  Hastaran   v.   Marchand,   23  Cal. 

24  Reynolds    t.    Morton,   22    Wyo.       App.   126,   137   Pac.   297. 

478,  144  Pac.  18;  Proctor  v.  Jeff  cry,  28  dough  v.    Dawson,    69    Or.   52, 

76  Or.  151,  144  Pac.  1192;  Gilmore  133  Pae.  345,  138  Pac.  233;  Jones 
T.  First  Nat.  Bank,  43  Okl.  151,  141       v.  Bilby,  43  Okl.  494,  143  Pac.  330. 
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ing  is  duly  filed  and  submitted,  but  omitted  from  the  tran- 
script by  oversight,  it  will  be  sufficient.^®  A  special  verdict 
not  incorporated  in  the  record  cannot  be  considered.^^ 
That  the  record  does  not  contain  all  the  evidence  is  not 
ground  for  dismissal,^^  but  it  will  excuse  the  court  from 
considering  the  sufficiency  of  the  evidence.^^  The  mere 
failure  to  file  and  certify  a  bill  of  exceptions  in  the  lower 
court  may  be  corrected  without  a  record  entry  upon  which 
to  base  it.^^  An  abstract  of  testimony  consisting  of  four 
pages  and  which  covers  one  hundred  and  seventy-five 
folios  of  testimony  is  not  sufficient  to  require  the  upper 
court  to  review  the  evidence.^* 

§  1858.  Amendment  of  transcript. — ^An  incomplete  or 
incorrect  record  can  be  amended  only  in  the  lower  court.^^ 
The  appellate  court  cannot  supplement  the  record  by  cir- 
cumstances mentioned  in  the  briefs.^^  The  court,  upon 
suggestion  of  the  diminution  of  the  record  and  showing  by 
affidavits,  may  consider  a  reply  to  new  matter  in  the  an- 
swer as  part  of  the  record.^'^  Matter  which  is  admitted  in 
oral  argument  upon  motion  to  dismiss  the  appeal  need 
not  be  shown  in  the  record  by  an  amendment.^^  A  certified 
transcript  on  appeal  is  conclusive  upon  the  parties  and 

29  Washington  County  Land  etc.  8*  Guillet  v.  Gorman,  23  Colo. 
Co.    V.    Weiser    National    Bank,    26       App.  216,  128  Pac.  878. 

Idaho,  717,  146  Pac.   116.  35  Oklahoma  Fire  Ins.  Co.  t.  Kim- 

30  Daggs  V.  Howard  Sheep  Co.,  16  ^^^^  .g  qj^,_  33      ^3^  ^^^   g^ 
Ariz.   283,   286,   145   Pac.   140.  ,0    n  i     a 

31  O'Connor  v.  Towey,  70  Or    399,  ''  ^«^°  ^-   ^"^t^^^'  ^^   Cal.  App. 

140  Pac    695  ^^^'    ^^^    ^^'''    ^^^'    ^^^^    ^-    ^^'''^ 

^T  /      .       ^         1^       r..      „        Judicial   District,   36   Utah,   267,   103 

32  Pennsylvania     Casualty     Go.     v.  ^  '         ' 

Stanton  Co.,  82  Wash.  683,  144  Pae.  ^'^-  ^^■^■ 

903;   National  Council  v.  McGinn,  70  ^'  Engen   y.    Rambler    Copper    etc. 

Or.    457,    138    Pac.    493;     Casner    v.  Co.    20   Wyo.   95,    121   Pac.    867,    123 

Streit,  42  Okl.  710,  142  Pac.    1004;  Pac.  413. 

Worrell  T.  Fellows,  39  Okl.  769,   136  38  Mclntyre  v.  MacGinniss     (Mon- 

Pae.  750.  tana  etc.  M.  Co.),  41   Mont.  87,  137 

33  Cook's     Estate     v.     Fiedler,     24  Am.  St.  Kep.  701,  108  Pac.  353. 
Colo.  App.  544,  135  Pac.  1109. 


327  TBANSCRIPT   ON  APPEAL.  §  1864 

upon  the  supreme  court,  except  that  any  omission  or  mis- 
take may  be  corrected  at  any  time  by  the  clerk  when,  upon 
suggestion  of  counsel,  the  supreme  court  requests  him  to 
do  so.^^  The  remedy  where  the  appellant's  abstract  is  in- 
correct is  to  furnish  an  additional  abstract  and  not  by  a 
motion  to  strike  it  out.^°  Where  the  clerk's  certificate  is 
insufficient,  it  may  be  amended  on  motion  of  the  appellant 
prior  to  the  final  submission  of  the  case.^^  Service  may 
be  shown  by  extrinsic  evidence  when  necessary.'*^ 

§  1864.    Alternative  method  of  perfecting  the  record. — 

If  the  appellant  desires  to  dispense  with  a  printed  bill 
of  exceptions,  he  may  have  the  record  prepared  under  the 
alternative  method  by  filing  with  the  clerk  within  ten  days 
after  notice  of  entry  of  the  judgment,^^  or  of  actual  notice 
of  the  entry  of  judgment,*^  a  notice  stating  his  desire  or 
intention  to  appeal  or  that  he  has  appealed,  and  in  such 
notice  request  an  authenticated  transcript.*^  The  tran- 
script must  contain  the  moving  papers  or  evidence  taken 
upon  the  hearing  and  the  rulings  of  the  court  certified  by 
the  trial  judge.*^  At  the  time  of  giving  the  notice  to  the 
clerk  the  appellant  must  either  file  an  undertaking  in  the 
amount  fixed  by  the  clerk  guaranteeing  the  payment  of  the 
cost  of  preparing  the  transcript  or  must  arrange  privately 
with  the  stenographic  reporter  for  his  compensation 
therein.*"^  In  the  amendment  of  1915  no  cost  bond  is  re- 
quired.'**   The  evidence  must  be  certified  by  the  judge; 

89  Warnoek   Ins.   Agency   v.   Peter-  43  Shaw  v.  Blasevich,  21  Cal.  App. 

son  etc.   Inv.  Co.,  35  Utah,   542,   101       498,  132  Pac.  278. 
Pac.  699.  4*  Estate  of  Keating,  158  Cal.  109, 

40  Francis    v.    Bohart,    76    Or.   1,       -^^^  ^^*^-  ■^'^^• 

L.  E.   A.   1916A,  922,   143   Pac.   920,  "  ^^"  ^^^  «**^'  ^°-  ^-  Salisbury, 

]47  Pac.  755.  ^'^  ^^^-  ^PP'  ^^^'  ^^^  ^^"^^  ^^'^^ 

46  Thompson     v.     American     Fruit 

41  Steensland    v.    Hess,    25    Idaho,       Cc,  21  Cal.  App.  338,  131  Pac.  878. 
181,  136  Pac.  1124.  4?  Cal.  Code  Ciy.  Proc.  953b. 

42  Fish  T.  Sims,  42   OkL  535,   141  48  Carr  v.  Stern,  17  Cal.  App.  397, 
Pac.  9S0.                                                         120  Pac.  35;  Estate  of  McPhee,  154 
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neither  the  certificate  of  the  clerk  nor  the  stipulation  of 
the  attorneys  can  take  the  place  of  the  judge 's  certificate.*® 
A  certified  transcript  becomes  a  part  of  the  judgment- 
roll.^*  No  printed  transcript  of  the  record  is  required.^^ 
There  is  no  penalty  for  failure  of  the  reporter  to  file  the 
transcript  within  twenty  days;  the  provision  for  such  fil- 
ing is  not  jurisdictional,  but  merely  directory."  It  is  the 
duty  of  the  appellant  to  exercise  diligence  to  secure  the 
filing  of  his  transcript.^^  The  judge  is  not  authorized  to 
certify  to  the  correctness  of  any  papers  except  those  which 
take  the  place  of  the  bill  of  exceptions,  the  stenographic 
notes  of  the  trial,  and  not  the  pleadings  and  orders  con- 
stituting the  judgment-roll  proper.^*  The  only  printing  of 
the  record  which  is  required  is  the  printing  in  the  briefs 
of  the  respective  parties  of  that  portion  of  the  evidence 
which  it  is  desired  to  call  to  the  attention  of  the  appellate 
court.^® 

Cal.    385,   97   Pac.    878;    Mitchell   v.  »s  Smith  v.  Jaccard,  20  Cal.  App. 

California    etc.    S.   S.    Co.,    154    Cal.       280,  128  Pac.  1023,  1026. 

731,  99  Pac.  202.  ''*  Christenson  Lumber  Co.  v.  Sea- 

«  Ponchan  v.  Godeau,  21  Cal.  App.       ^«"'    ^^    ^^]- /'''    '''    ^^'-    '''' 
365,  131  Pac.  879.  ^^^^^^^   ^^^^^P'    ^^^   Cal.   20,   124 

80  Waterbury   y.    Temescal    Water  ^,''  ^^^'^^^  ^^  ^^^^^^^  ^^g  ^^j    33^^ 

Co.,  11  Cal.  App.  632,  105  Pac.  940.  ^^^    ^as.  1913E,  899,  104  Pac.  455; 

61  Williams    v.    Hawkins,    20     Cal.  Roussin   t.  Kirkpatrick,   8   Cal.   App. 
App.  161,  128  Pac.  754.  7^  95  Pac.  1123;  San  Joaquin  &  Kings 

62  Smith  V.  Jaccard,  20  Cal.  App.  River  Canal  etc.  Co.  v.  Stevinson,  16 
280,  128  Pac.  1023,  1026.  Cal.  App.  235,  116  Pac.  378. 
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CHAPTER  LXVII. 
HEARING  AND  BRIEFS. 

§  1868.  Hearing  of  appeal. 

§  1869.  Errors  in  the  record,  how  amended. 

§  1870.  Briefs  under  alternative  method  of  appeal. 

§  1871.  Briefs — Purpose  and  form. 

§  1872.  The  same — Specification  of  errors. 

§  1873.  Briefs — Filing  and  striking  out. 

§  1879.  Dismissal  of  appeal. 

§  1882.  Dismissal,  effect  of. 

§  1883.  Dismissal — Procedure. 

§  1884,  Eeinstatement. 

§  1885.  What  will  be  reviewed. 

§  1868.  Hearing  of  appeal. — On  an  appeal  from  a  judg- 
ment of  nonsuit  the  court  will  resolve  against  the  defendant 
every  legitimate  inference  of  fact  which  may  be  drawn 
from  plaintiff's  evidence.^  On  appeal  from  a  judgment 
on  an  order  sustaining  a  demurrer,  no  evidence  intro- 
duced by  the  party  demurring  will  be  considered.^  Only 
the  evidence  before  the  court  at  the  time  of  overruling 
a  motion  for  nonsuit  will  be  considered  on  an  appeal 
therefrom.^  Every  inference  favorable  to  its  competency 
will  be  given  to  evidence  which  has  been  excluded.'*  It  will 
be  presumed  that  the  lower  court  disregarded  immaterial 
evidence.** 

§  1869.  Errors  in  the  record,  how  amended. — ^A  plead- 
ing will  not  be  considered  amended  where  the  bill  of  ex- 

1  Wheatley  v.  Consolidated  L.  Co.,  2  Annear  v.  Swartz,  46  Okl.  98,  148 

167  Cal.  441,  139  Pac.  1057;  Bias  v.       Pac.  706. 
Reed,  169  Cal.  33,  145  Pac.  516;  Mc-  '  ^^"7^  ^'  ^an  Pedro  etc.  R.   Co., 

T>     ^  K,^   ^,r     ,     177        45  Utah,  449,  146  Pac.  282. 

Laughlm   v.   Bardsen,   50   Mont.   177,  „     \.  „      .      „.        ^       ,» 

*  Hardmge  v.  Empire  Zinc.  Co.,  17 
145    Pac.    954;     Mathis   v.    Granger       ^^.^    ^.^  ^^^  p^^    3^^ 

Brick    etc.    Co.,    85    Wash.    634,    149  5  Haviland  r.  Johnson,  70  Or.  83, 

Pac,  3.  139  Pac.  720. 
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ceptions  presents  no  evidence  and  does  not  disclose  that 
the  essential  facts  were  established  by  evidence  received 
without  objection.^  Where  a  public  officer  has  sued  in  his 
own  name  for  the  benefit  of  the  state,  and  the  trial  has 
been  conducted  with  that  understanding,  a  petition  will  be 
treated  as  if  amended  in  the  name  of  the  proper  party  plain- 
tiff J  A  complaint  which  is  not  attacked  by  a  motion  to 
make  it  more  specific  will  be  deemed  amended  to  conform 
to  evidence  received  without  objection.^  The  term  ''trial 
de  novo"  has  a  well-defined  meaning,  and  does  not  contem- 
plate the  forming  of  new  and  different  issues  in  the  ap- 
pellate court,®  but  the  upper  court  may  in  its  discretion 
permit  the  filing  of  amendments  and  new  pleadings.^*^ 
Where  a  judgment  states  that  plaintiff  asked  and  was 
granted  permission  to  amend,  the  amendments  will  be  con- 
sidered as  having  been  made,  though  the  record  does  not 
show  that  they  were  actually  made." 

§  1870.    Briefs  under  alternative  method  of  appeal. — 

In  filing  briefs  under  the  alternative  method  of  appeal  in 
California,  the  parties  must  print  in  their  briefs,  or  in  a 
supplement  appended  thereto,  such  portions  of  the  record 
as  they  desire  to  call  to  the  attention  of  the  court.^"  The 
appellant  in  his  brief  must  direct  attention  to  the  evidence 
in  support  of  his  point.^^  The  evidence  as  contained  in 
appellant's  brief  will  be  taken  as  correct  where  respondent 
files  no  brief  and  raises  no  question  as  to  the  correctness 

6  Manhattan     Co.     v.     White,     48  9  Parker    v.    Lewis,    45    Okl.    807, 
Mont.  565,   140  Pac.  90,  147  Pac.  310. 

7  Dolezal  v.   Bostick,  41   Okl.   743,  lo  First    Nat.    Bank  v.    Smith,  55 
139  Pac.  964.  Colo.  516,  136  Pac.  460. 

8  Mason    County    v.    McReavy,    84  n  Engen   v.    Olson,    22   Wyo.    522, 
Wash.   9,    145   Pac.   993;    Stewart   v.  145  Pac.  756. 

Stewart,     85    Wash.     202,    147    Pac.  12  Cal.   Code  Civ.  Proc.  853c. 

1157;  Kneeland  Inv.  Co.  v.  Berendes,  i»  Wills  v.  Woolner,  21  Cal.  App. 

81  Wash.  372,  142  Pac.  869.  528,  132  Pac.  283. 
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of  appellant's  brief,^'*  and  if  appellant's  brief  contains  only 
short  extracts  from  the  record,  the  court  may  or  may  not 
examine  the  typewritten  transcript.^^ 

§  1871.  Briefs — Purpose  and  form. — A  brief  is  a  written 
presentation  of  the  questions  involved  in  a  forensic  contro- 
versy, intended  to  convey  information  to  the  court,  and 
this  cannot  be  done  without  clearly  stating  the  manner  in 
which  the  points  arise,  the  facts  constituting  the  ground- 
work of  the  dispute,  and  the  governing  propositions  of 
law.^®  A  brief  may  be  stricken  from  the  files  where  the 
citations  from  courts  of  the  state  are  not  made  from  official 
reports."  Alleged  error  in  the  rulings  upon  the  admission 
of  evidence  will  not  be  considered  where  the  appellant 
does  not  point  out  any  particular  ruling. ^^  The  supreme 
court  may  determine  questions  involved  in  a  case  before  it, 
though  not  discussed  by  counsel  in  their  brief s.^^  An  ap- 
peal by  a  party  who  does  not  file  a  brief,^®  or  who  does  not 
appear  for  oral  argument,  will  not  be  considered.^^  An  un- 
contradicted statement  of  evidence  in  respondent's  brief 
will  be  considered  as  true  where  there  is  no  bill  of  excep- 
tions and  no  reference  in  the  abstract  to  the  testimony.^^ 

§  1872.  The  same — Specification  of  errors. — Assign- 
ments of  error  which  are  general  and  indefinite  will  not 
be  considered;  the  complaining  party  must  clearly  point 


14  Beckett  v.  Stuart,  23  Cal.  App. 
373,  138  Pac.  115. 

15  CHourke  v.  Skellenger,  169  Cal. 
270,  146  Pac.  633. 

16  Brunson  v.  Emerson,  34  Okl. 
211,  124  Pac.  979;  Williamson  v. 
Human.  40  Okl.   199,   137  Pac.  664. 

17  Henryetta  Coal  &  Min.  Co.  v. 
O'Hara    (Okl.),  150   Pac.   1114. 

18  Murdough  v.  Murdough,  23  Cal. 
App.  179,  137  Pac.  267;  TTastaran  v. 
Marchand,  23  Cal.  App.  12G,  137  Pac. 


297;    Shuler  v.   Collins,   40   Okl.    126, 
136  Pac.   752. 

19  Radovich  v.  Western  Union  Tel. 
Co.  (French),  36  Nev.  341,  135  Pac. 
920,  136  Pac.  704. 

20  Bortree  v.  Dunkin,  20  Wyo.  376, 
Ann.  Cas.  1915C,  1205,  123  Pac.  913. 

21  Seawell  v.  Christie,  163  Cal.  76, 
124  Pac.  713. 

22  Zanello  v.  Smith  etc.  Iron 
Works,  62  Or.  213,  124  Pac.  660. 
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out  Ms  objections  in  his  brief.^^  This  rule  applies  to  rul- 
ings on  instructions,^''  and  rulings  upon  evidence.^^  If  the 
findings  are  quoted  in  full,  it  is  no  ground  for  dismissal 
that  the  pages  of  the  abstract  are  not  referred  to.^^ 

§  1873.  Briefs— Filing  and  striking  out.— The  supreme 
court  rules  should  be  complied  with  as  to  the  filing  and 
service  of  briefs,  and  if  additional  time  is  required,  an  ap- 
plication for  the  extension  of  time  should  be  made  before 
the  time  given  has  expired.^^  Where  the  appellant's  brief 
does  not  comply  with  the  supreme  court  rule,  the  appeal 
will  be  dismissed  and  the  judgment  affirmed,^^  unless  the 
respondent's  brief  has  the  same  fault,-^  and  though  appel- 
lant's opening  brief  be  stricken  from  the  record,  manifest 
and  fundamental  error  may  still  be  considered.^"  A  brief 
containing  language  disrespectful  to  the  court  and  its  of- 
ficers may  be  stricken  from  the  files."  The  failure  to  file 
briefs  within  time  is  not  ground  for  dismissing  an  appeal.^^ 
If  necessary,  briefs  may  be  tendered  at  the  time  the  motion 
for  dismissal  is  made.^^  Where  the  plaintiff  in  error 
neither  files  a  brief  nor  asks  for  an  extension  of  time,  his 

23  Kinney  v.  Neis,  14  Ariz.  318,  28  Livingston  v.  Chicago,  E.  I.  & 
127  Pac.  719;  Goldenberg  v.  Law,  17  P.  Ry.  Co.,  41  Okl.  505,  139  Pac. 
N.  M.  546,  131  Pac.  499.  260;   Hoyt  Shoe  Co.  v.  Cuff,  46  Okl. 

24  Pitchlynn  v.  Cherry,  32  Okl.  77,  178,  148  Pac.  695. 

121  Pac.  196.  29  King  v.  King,  83  Wash.  615,  145 

25  Morrisey   v.    Schultz,    68    Wash.       Pac.  971. 

237,    122    Pac.    1065;    Commrs.    Com-  go  Shank  v.   Holmes,  15  Ariz.  229, 

mercial    Waterway    List.    v.     Seattle  ^3^  p^^^  g.^.   gortree  v.  Dunkiu,  20 

Factory  etc.  Co.,  76  Wash.   181,  135  ^^^^    g^g^    j^^^^    ^as.    1915C,    1205, 

Pac.  1042;  Scoville  v.  Powell,  33  Okl.  J03  p^c.  913. 

446,    126    Pac.    730.  1    *    /.  r^     r        07    ti   ^ 

'  .         „, ,  31  Anderson    v.    Coolm,    27    Idaho, 

26  Mondiolf  etc.  v.  American  Bldg.  ^^^  ^^^^ 

Co.,  83  Wash.  584,  145  Pac.  577. 

27  Collman      v.      Wanamaker,      27  "^  Strand    v.    Crooked     River    llin. 
Idaho,  342,  149  Pac.  292;  Union  Pac.  «tc.  Co.,  23  Idaho,  577,  131  Pac.  5. 
Ry,  Co.  V.   Grace,  22   Vfjo.   234,  137  ^s  McMillen      v.      First      National 
Pac,  881.  Bank,  18  N.  M.  285,  135  Pac.  1176. 
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appeal  will  be  dismissed.^^  Failure  of  the  parties  to  file 
briefs  or  to  appear  will  cause  the  court  to  affirm  the  judg- 
ment on  its  own  account.^^ 

§  1879.  Dismissal  of  appeal. — An  appellant  has  no  right 
to  dismiss  his  appeal  while  a  motion  for  affirmance  is  pend- 
ing.'^^  Where  some  of  the  appellants  agree  to  a  dismissal, 
one  who  does  not  agree  may  maintain  the  appeal  upon 
giving  a  separate  bond  to  secure  the  costs.^'^  Wliere  the 
public  is  interested  in  the  outcome  of  an  appeal  upon  a  ques- 
tion such  as  the  formation  of  a  county,  the  appellant  can- 
not dismiss  his  appeal,^®  and  one  appellant  cannot  dismiss 
the  appeal  without  the  consent  of  its  coparties  where  the 
time  for  filing  has  expired.^^  The  upper  court  may  dis- 
miss an  appeal  at  any  time  which  is  manifestly  without 
merit.*^  If  the  real  merits  of  the  controversy  have  not 
been  determined,  the  dismissal  may  be  without  prejudice,^^ 
but  a  provision  that  such  dismissal  may  be  without  preju- 
dice is  not  mandatory,  and  the  supreme  court  may  refuse 
to  enter  such  an  order.*^  The  dismissal  of  defendant's  ap- 
peal does  not  necessitate  the  dismissal  of  plaintiff's  cross- 
appeal.^^    An   appeal   will   be   dismissed   where   the   par- 

34  Lobell  V.  stock  Oil  Co.,  21  Wyo.  so  Board    of    County    Commrs.   v. 
342,  132  Pac.  433;  Levold  v.  Stirrat,  Smith   (Okl.),  148  Pac.  111. 
72Wash.  26,  129Pac.  406;  McCowen  «  Wellsville     Oil     Co.     v.     Miller 
V.   Trumann,    22   Cal.   App.   361,    134  ^^^^^     j^^   p^^_   ^gg.   ^acMahon   v. 

^^'^-  '^^-  Hull,  63   Or.   133,   119   Pac.  474,   124 

35  McXutt  T.  Pabst  (Cal.  App.),  p^^  ^^^^  jgg  p^^_  3.  Kuudson  t. 
143  Pac.  68;  Placerville  Gold  M.  Co.  pj^^j^^  32  Colo.  App.  188,  123  Pac. 
V.  Beal,  168  Cal.  682,  144  Pac.  748.  ggg 

36  Hubbell  V.  Armijo,  18  N.  M.  68,  '  _  .            „            ^    .  , 

133  Pac    978  "  Whitney   Co.    v.    Smith,    63    Or. 

„  r>   '■       J  T  ;.  ;,     ,.  r  187,  126  Pac.  1000. 

37  Brainard    v.    Inaepenaent  Long  ' 

Distance  Tel.  Co.,  24  Idaho,  466,  134  *'  National  Surety  Co.  v.  Schafer, 

Pac.  832.  57  Colo.  56,  140  Pac.  199;  Colo.  Civ. 

38  Eussell   T.   Crook   County   Court,       C!o^^f^-   397. 

75  Or.   168,   145   Pac.  653,   146  Pac.  '•3  Crane  v.  Orejron  K.  &  Nav.  Co., 

806.  66  Or.  317,  133  Pac.  810. 
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ties  thereto  have  settled  their  differences,**  or  where  legis- 
lation has  removed  the  necessity  for  the  action/^  or  where 
the  controversy  is  fictitious  or  has  ceased  to  exist,^^  or  is 
insignificant,  such  as  a  question  of  liability  for  costs.*^ 
Where  a  nunc  pro  tunc  order  is  made  annulling  the  judg- 
ment appealed  from  and  entering  a  new  one,  the  appeal 
will  not  be  dismissed  where  the  only  effect  of  the  change 
is  to  eliminate  one  of  the  defendants.*^ 

§1882.  Dismissal,  effect  of. — The  dismissal  of  an  ap- 
peal does  not  make  the  judgment  appealed  from  a  judg- 
ment of  the  supreme  court,  so  as  to  deprive  the  trial  court 
of  power  to  modify  or  vacate  it.*®  The  dismissal  of  an  ap- 
peal is  an  affirmance  of  the  judgment  only  if  it  be  for 
irregularity  in  perfecting  the  appeal  unless  the  order  of 
dismissal  expressly  recites  that  it  is  made  without  preju- 
dice to  another  appeal.^®  The  dismissal  of  one  party's 
appeal  does  not  necessitate  the  dismissal  of  the  other 
party's  cross-appeal."  Where  a  supersedeas  restraining 
order  is  made  pending  the  appeal,  a  dismissal  of  the  appeal 
carries  with  it  the  restraining  order.^^ 

44  Coryell  v.  Fawcett,  54  Colo.  353,  *'  Wilson  v.  Fraser,  67  Wash.  347, 
130  Pac.  838;  Burns  V.  National  Min.  121  Pac.  829;  Bernard  v.  Weaber, 
etc.  Co.,  23  Colo.  App.  545,  130  Pac.  23  Cal.  App.  532,  138  Pac.  941;  Wil- 
1037;  Foster  v.  Jones,  35  Nev.  248,  son  y.  Chesley,  23  Cal.  App.  630,  13S 
128    Pac.    986;    In    re  Ambrose,  170  ^^.c.  958. 

Cal     160     149    Pac.    43;     Nichols    v.  *»  Fisher  v.  Portland  Ey.  etc.  Co., 

Katres,  57  Colo.  471,  140  Pac.  792;  74  Or.   229,   137  Pac.   763,   143   Pac. 

Stires  V.  Sherwood,   75  Or.   108,   145  992,  145  Pac.  277. 

Pac    645  *°  State     v.     Superior     Court,     86 

Wash     90     149    Pac.    321. 

45  State  V.  Aetna  Ins.  Co.,  88  Kan.  ^^  ^^^j.'  ^  j^^g^^'^^  15  'ijaho,  350, 
9,  127  Pac.  761.  97  p^^    ggi. 

46  Muskogee  Gas  etc.  Co.  v.  Has-  si  Crane  v.  Oregon  E.  &  Nav.  Co., 
kell,  38  Okl.  358,  Ann.  Cas.  1915A,  66  Or.  317,  133  Pac.  810;  San  Pedro 
190,  132  Pac.  1098;  Harper  v.  etc.  R.  Co.  v.  Board  of  Education, 
Grasser,     86     Wash.     475,     150     Pac.  35  Utah,  13,  99  Pac.  263. 

1175;  Vollrnan  v.  Industrial  Workers,  52  Masoero    v.    J.    A.    Campbell    & 

79    Wash.    192,    140   Pac.   337.  Co.,  53  Wash.  583,  102  Pac.  423. 
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§  1883.  Dismissal — Procedure. — A  motion  to  dismiss  an 
appeal  will  not  be  considered  when  not  supported  by  briefs 
or  argument.^^  The  appeal  may  be  dismissed  as  a  matter 
of  course,  without  notice,  where  the  appellant  fails  to  file 
briefs  within  the  time  required." 

A  notice  of  motion  to  dismiss  an  appeal  is  sufficient  with- 
out specifying  the  precise  defect  in  an  appeal  bond  which  is 
incurably  defective.^^  A  motion  to  dismiss  must  be  made 
in  Oregon,  within  ten  days  after  the  time  when  the  moving 
party  gains  knowledge  of  the  defect.^^  A  motion  should 
not  be  made  prematurely." 

The  party  who  has  suffered  a  default  judgment  cannot 
move  to  dismiss  an  appeal  by  the  other  party.^^  And 
where  a  judgment  is  in  favor  of  all  the  defendants  and 
the  appeal  is  taken  as  to  all  of  them,  any  of  the  defend- 
ants may  move  to  dismiss  the  appeal  from  a  judgment 
rendered  on  the  demurrer  of  one  of  the  defendants.^^ 

§  1884.  Reinstatement. — An  order  dismissing  an  appeal 
for  failure  to  comply  with  the  provisions  of  a  supreme 
court  rule  which  are  inconsistent  with  the  statute  will  be 
set  aside  and  the  appeal  reinstated.^®  The  failure  to  file 
a  brief  because  the  other  party's  attorney  was  otherwise 
occupied  is  not  sufficient  ground  for  reinstating  the  ap- 
peal.^^  The  unsworn  statement  of  counsel  for  appellant 
made  in  the  absence  of  the  opposing  counsel  cannot  estab- 

53  Murry    v,    Daughtry,    18    N.    M.  se  Li   Sai   Cheuk   v.   Lee  Lung,   79 
44,    49    L.    R.    A.    (N.    S.)    458,    133  Or.  563,  146  Pac.  94,  156  Pac.  254. 
Fac.  1070;   Acequia  Madre  v.  Meyer,  st  Hofer  v.   Grundy,   24   Cal.   App. 
17  N.  M.  371,   128  Pac.  68.  ^tSB,  142  Pac.  102. 

54  Hilliard    v.    Insurance    Co.,    17  58  State    v.    Simpson,    69    Or.    93, 
N.    M.    664,    132    Pac.    249;    Deal   v.  137  Pac.  750,  138  Pac.  467. 
Western  Clay  etc.  Co.,  18  N.  M.  70,  59  Equitable  Mines  Co.  v.  Maxwell, 
133    Pac.   974;    First   National  Bank  23  Colo.  App.  55,  127  Pac.  243. 

V.    Shaw,    24    Idaho,    134,  132    Pac.  eo  Cricbton  v.  Storz,  19  N.  M.  322, 

802.  142  Pac.  1125. 

55  Theisen  v.  Matthai,  165  Cal.  ei  Hilliard  v.  Insurance  Co.,  17 
249,  131  Pac.  747.                                           N.  M.  664,  132  Pac.  249. 
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lish  a  good  cause  for  vacating  an  order  of  dismissal;  tlie 
record  on  appeal  should  be  presented  with  a  satisfactory 
showing  by  affidavit.®^ 

§  1885.  What  will  be  reviev^red. — Affidavits  of  third 
parties  may  be  considered  in  support  of  a  motion  to  dis- 
miss an  appeal  on  the  ground  that  the  issues  in  the  case  are 
fictitious.^^  In  the  absence  of  counter-affidavits,  the  state- 
ments in  affidavits  opposing  a  motion  to  dismiss  are  to  be 
taken  as  true.**  The  respondent  has  the  burden  of  proving 
the  facts  to  support  his  motion.®^  An  order  denying  a  mo- 
tion to  dismiss  an  appeal  after  it  became  final  is  the  law  of 
the  case  upon  a  point  involved  in  the  motion.^^  Where  a 
verbal  stipulation  is  alleged  in  opposition  to  the  motion  to 
dismiss  an  appeal,  the  appeal  should  not  be  dismissed  if 
such  stipulation  is  not  denied  by  the  moving  party .^^  Mat- 
ters relating  to  the  merits  cannot  be  considered  on  a  motion 
to  dismiss  an  appeal.®^ 

62  Adams  v.  Rogers,  31  Nev.  150,  es  Huntington  Park  Imp.  Co.  v. 
101  Pac.  317;  Western  Engineering  Park  Land  Co.,  165  Cal.  429,  132  Pac. 
&  C.  Co.  (Interstate  Lumber  etc.  Co.)       760. 

y.  Nevada  A.  Co.,  31   Nev.  237,  101  .^  Hartfield    v.    Alderete,    26    Cal. 

^^''-  ^'*^-  App.  604;  147  Pac.  991. 

63  Muskogee  Gas  etc.  Co.  v.  Haskell, 

38  Okl.   358,   Ann.   Cas,   1915A,    190,  *'  ^oyce  v.  Goldfield  etc.  Min.  Co., 

132    Pac.    1098;    Jones   v.   Jones,   75  36  Nev.  53,  133  Pac.  397. 

Wash.  50,  134  Pac.  528.  es  Taylor  v.  Taylor,  61  Or.  257,  121 

64  Bush  T.  Baker,  46  Mont.  535, 129  Pac.  431,  964;  Leites  v.  Peterson,  68 
Pac.  550.  Wash.  474,  123  Pac.  773. 
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CHAPTER  LXVIII. 
ERRORS  CONSIDERED  ON  APPEAL. 
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§  1887.  Errors  in  law. — When  the  lower  court  has  given 
judgment  for  plaintiff  because  the  answer  sets  up  no  de- 
fense, the  upper  court  will  consider  the  complaint  to  ascer- 
tain whether  it  states  facts  sufficient  to  constitute  a  cause 
of  action.^  Examples  of  questions  of  fact  which  should  be 
determined  by  the  trial  court  are:  Whether  plaintiff  has 
fully  performed  his  contract  of  labor  ;2  whether  a  party 
seeking  to  rescind  a  contract  has  acted  promptly;^  whether 
certain  taxes  are  for  necessaries  or  for  emergencies;^ 
whether  there  has  been  an  accord  and  satisfaction  by  ac- 
cepting a  check  tendered  as  full  payment;^  whether  a  deed 

1  Merritt  v,  Meisenheimer,  84  Wash.  *  San    Christina    Inv.    Co.    v.    San 
174,  146  Pac.  370.  Francisco,  167  Cal.  762,  52  L.  R.  A. 

2  Southwestern     etc.     Irr.     Co.     v.  (N.  S.)  676,  141  Pac.  384. 
Cameron,  16  Ariz.  87,  141  Pac.  572.  s  Lapp,     Gilford     Co.     v.     Muscoj 

3  Cross  v.  Mayo,  167  CaJ.  594,  140  Water  Co.,  166  Cal.  25,  134  Pac.  989. 
Pac.  283. 

22 
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was  to  take  effect  unconditionally  upon  the  grantor's 
death.®  But  where  the  facts  are  undisputed,  the  question 
becomes  one  of  law;^  as  where  it  is  claimed  that  there  is 
no  evidence  to  support  the  findings.* 

§  1888.  Errors  in  rulings  on  evidence. — The  appellate 
court  cannot  take  notice  of  facts  which  rest  alone  upon  the 
assertions  of  counsel  in  the  briefs.^  Affidavits  read  by  a 
party  upon  a  motion  to  reopen  a  case  between  the  an- 
nouncement of  the  decision  and  the  filing  of  the  findings  and 
judgment  are  not  evidence  which  can  be  considered  in  de- 
termining whether  the  findings  are  supported  by  the  evi- 
dence.^*' In  passing  upon  the  evidence  before  the  court  on 
motion  for  nonsuit,  the  evidence  subsequently  presented  by 
defendant  may  be  considered.^^  If  there  is  no  issue  of 
contributory  evidence,  only  the  evidence  presented  by  plain- 
tiff in  establishing  his  case  may  be  considered.^^  In  con- 
sidering the  sufficiency  of  the  evidence  to  support  the 
findings,  only  the  admitted  competent  evidence  may  be  con- 
sidered and  not  any  evidence  which  was  rejected  whether 
competent  or  not,^^  and  the  competency  of  parol  evidence  to 
vary  a  writing  may  be  considered  as  a  matter  of  law, 
though  no  objection  was  made  to  its  introduction  in  the 

6  Walker  v.   Green,   23    Colo.   App.  lo  Eddy    v.    American    Amusement 
154,  128  Pac.  855.  Co.,  21  Cal.  App.  487,  132  Pac.  83,- 

7  Baker  v.  Yakima  etc.  Canal  Co.,  Kurze  v.  Douglas,  26  Cal.  App.  186, 
77  Wash.  70,  137  Pac.  342;  Isaacson  146  Pac.  197. 

T.  Beaver  Logging  Co.,  73  Or.  28,  143  ,,  Reardon  v.  Richmond  Land  Co., 

^^^-  ^38-  21  Cal.  App.  357,  131  Pac.  894;  Con- 

s  Great  Western  Power  Co.  v.  Pills-       ^^^  ^    g^^^^,^  ^^^_  ^_  ^^_^  ^^  ^^^^ 

bury,   170    Cal.    ISO,    149   Pac.    35,   9  310,  134  Am.  St.  Rep.  1110,  25  L.  R.  A. 

N.   C.   C.   A.   466;    Lewis   v.   Superior  ^^   g  ,^  ^3^^  ^^^  p^^_  ^3^.  0^,^^^^,^^,,^ 

Court,    11    Cal.    App.    483,    105    Pac.  ^    ^^j^^^  ^^^    ^^^^  gg   q^    jg^^  ^3- 

763;    Tonopah  etc.  R.  Co.  v.  Fellan-  p^^    ^g^^ 

baura,    32    Nev.    278,    107    Pac.    882; 

State  V.  District  Court,  40  Mont.  206,  ^^  Kenny  v.  Kennedy,  9  Cal.  App. 

105  Pac.  721.  350..  99  Pac.  384. 

f  Doro   V.    Southern    Pac.    Co.,   163  ^■'  Smith    v.    Sinbad    Dev.    Co.,    11 

Cal.  182,  124  Pac.  817.  Cal.  App.  253,  104  Pac.  706. 
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trial  court. ^^  The  appellate  court  will  disregard  evidence 
erroneously  received  and  will  review  the  facts  on  the  evi- 
dence legitimately  in  the  record^^  but  evidence  which  has 
been  admitted  without  objection  may  be  considered  on  ap- 
peal, although  it  might  have  been  excluded  in  the  lower 
court  had  an  objection  been  interposed.-^® 

§  1889.  From  final  judgment. — Errors  of  law  appearing 
in  a  bill  of  exceptions  may  be  reviewed  upon  appeal  from 
a  judgment  although  there  is  no  appeal  taken  from  the 
order  denying  a  new  trial."  An  appeal  from  a  judgment 
does  not  authorize  a  review  of  anything  but  fundamental 
errors  in  the  judgment-roll,  and  one  failing  to  appeal  from 
an  order  overruling  a  motion  for  a  new  trial  abandons  the 
errors  in  the  conduct  of  the  trial.^^  The  failure  of  the  com- 
plaint and  findings  to  support  the  judgment  is  reviewable 
on  the  judgment-roll  on  appeal  from  the  judgment.^^  In 
California,  the  sufficiency  of  the  evidence  to  support  the 
findings,  or  errors  in  the  admission  of  evidence,  might  be 
reviewed,  on  appeal  from  a  judgment  without  an  appeal 
from  the  order  denying  a  new  trial  (prior  to  the  amend- 
ment of  1915),  under  either  of  the  methods  of  appeal.^"  An 
order  amending  the  findings  of  fact  is  not  appealable,  but 
may  be  reviewed  upon  an  appeal  from  the  final  judgment.^^ 
Appeal  may  be  taken  from  a  default  judgment,  but  the  at- 

1*  Dollar  V.  International  Banking  Ariz.  410,  130  Pae.  605;  Van  Dyke 
Corp.,  1.3  Cal.  App.  331,  109  Pae.  499.       v.  Cordova  Copper  Co.,  14  Ariz.  499, 

15  Springfield  Shingle  Co.  v.  Edge-       132  Pae.  94, 

comb    Mill    Co.,    52    Wash.    620,    35  ^,  ^^^  ^^^^.^^  ^   ^           ^^^  ^^j 

L.  R.  A.  (N.  S.)  258,  101  Pae.  233.  ^^^^  ^^^   ^^^                        ^^  ^  ^  ^ 

16  Archer  v.  Chicago  M.  &  St.  P.  ^^^  g      ^^      ^29  p^^_  53^ 
Ry.  Co.,  41  Mont.  56,  137  Am.  St.  Rep. 

692    108  Pae.  571.  ^^  Cortelyou  v.  Imperial  Land   Co., 

17  Hastaran  v.  Marchand,  23  Cal.  166  Cal.  14,  134  Pae.  981;  Story  v. 
App.  126,  137  Pae.  297.  Green,  163  Cal.  768,  Ann.  Cas.  1914B, 

18  Arizona  Ea.stern  R.  Co.  v.  Globe  9^1,  130  Pae.  870. 

Hdw.    Co.,    14    Ariz.    397,    129    Pae.  21  Taber   v.    Bailey,   22    Cal.   App. 

1104;  Miami  Copper  Co.  v.  Strohl,  14       617,  135  Pae.  975. 
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tack  must  be  confined  to  defects  of  jurisdiction  or  plead- 
ings.^^ 

§  1893.  What  will  not  be  reviewed. — Questions  of  law 
wliich  it  is  not  necessary  to  decide  in  the  settlement  of  the 
rights  of  the  parties  on  appeal  will  not  be  considered  by  the 
appellate  court,  and  the  appellate  court  has  refused  to  con- 
sider a  finding  of  fact  which  was  contrary  to  the  allegations 
of  the  complaint,^^  or  an  order  denying  an  application  for  a 
temporary  injunction  where  final  judgment  has  been  ren- 
dered for  the  defendant,^^  or  a  ruling  on  a  demurrer  where 
the  pleading  demurred  to  was  stricken  out,^^  or  the  insuffi- 
ciency of  evidence  as  to  rental  value  where  the  rental  value 
is  not  allowed  in  the  judgment,^^  or  a  hypothetical  case  dis- 
connected from  actual  relief,^^  or  abstract  cases  from  a 
judgment  from  which  no  practical  result  can  foUow,^^  or 
alleged  misconduct  of  the  jury  where  a  new  trial  is  granted 
upon  other  grounds,"'^  or  a  constitutional  question  not  essen- 
tial to  the  decision  of  the  case,^°  or  findings  not  necessary  to 
the  decision  though  in  answer  to  immaterial  questions  pre- 
sented by  the  pleadings.^^ 

§  1894.  Costs. — Items  of  costs  will  be  allowed  to  stand 
on  appeal  where  their  incorrectness  is  not  shown.^^     The 

22  Eeed  Orchard  Co.  v.  Superior  28  Moore  v.  Bowers,  38  Okl,  553, 
Court,  19  Cal.  App.  648,  128  Pac.  9,  133  Pae.  127;  Tyree  v.  Crystal  Dist. 
18.  Imp.  Co.,  64  Or.  251,  126  Pac.  605. 

23  Wickersham  Co.  v.  Nichols,  22  ^^  ScandiBavian-American  Bank  y. 
Cal.  App.  731,  136  Pac.  511.  ^ong,  75  Wa^h.  270,  134  Pac.  913. 

24  Knight   V.   Black,   19   Cal.   App. 

,'518    1^6  Pac    512  ^°  United  States  Fidelity  &  G.  Co. 

nl  -^  -Di     •'      -KiTin  n^   „   Tv/To-n         ▼•  Marks,  37  Nev.  306,  142  Pac.  524. 

25  Fresno  Planing  Mill  Co.  v.  Man-  '  ' 

ning,  20  Cal.  App.  766,  130  Pac.  196.  ^i  State  v.   Cummings    (Okl.),    147 

26  Janke  v.  McMahon,  21  Cal.  App.  Pac.  161;  Brundy  v.  Canby,  50  Mont. 
781,  133  Pac.  21.  454,  148  Pac.  315. 

27  .Jones  V.  East,  33  Okl.  604,  127  32  Cunningham  v.  Friendly,  76  Or. 
Pac.  261;  Koswcll  Nursery  Co.  v.  Mie-  16,  147  Pae.  752. 

Icnz,  18  N,  M.  417,  137  Pac.  579. 
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court  cannot  assume  that  costs  have  been  incurred  in  bad 
faith,^^  and  it  will  be  presumed  that  the  clerk  of  the  supreme 
court  inserted  the  direction  as  to  costs  in  conformity  with 
the  supreme  court  rule.^*  The  allowance  of  the  lower  court 
for  costs  of  copies  and  depositions  will  not  be  disturbed 
where  the  documents  are  not  in  the  bill  of  exceptions.^' 

§  1897.  Fact,  questions  of. — The  appellate  court  will 
not  weigh  the  evidence  upon  questions  of  fact,^^  but  may 
examine  the  evidence  to  determine  whether  substantial  evi- 
dence exists  to  support  the  verdict  or  findings.^^  In  Okla- 
homa, upon  an  appeal  in  equity,  according  to  the  common 
law,  the  appellate  court  reviews  all  the  evidence.^^  The 
evidence  must  be  considered  most  strongly  against  the  de- 
feated party.^^  Evidence  as  to  such  negligent  acts  only  as 
pleaded  may  be  considered.^"  An  order  on  motion  to  dis- 
miss an  attachment,  made  upon  conflicting  evidence,  will  not 
be  interfered  with  though  the  evidence  leaves  the  facts  in 
doubt.^^  Tlie  same  rule  applies  to  an  order  denying  a 
change  of  venue.^^  The  finding  of  the  court  as  to  the  exist- 
ence of  any  of  the  stipulations  between  attorneys  based 
upon  conflicting  evidence  is  conclusive.^^ 

33  Kinderman  v.  Hersch,  53  Colo.  293,  Ann.  Cas.  1916A,  449,  137  Pac. 
561,  129  Pac.  228.  761;    Eugene   v.   Lowell,   72   Or.   237, 

34  Burr  V.  Maclay  etc.  Water  Co.,       143  Pac.  903. 

26  Cal.  App.  611,  147  Pac.  990.  38  Gillam    v.    Richart    (Okl,),    150 

35  Whitaker  v.  Moran,  23  Cal.  App.       Pac.  1037. 

758,  139  Pae.  901.  89  Aurelio  v.  Puget  Sound  El.  By., 

36  Seaver  v.  Snider,  21  Colo.  App.       go  Wash.  480,  141  Pac.  1030 

431,   122   Pac.   402;   Zobrist  v.   Estes,  ,„  ^^^^.^.  ^   ^            ^  ^   ^  ^^^^^ 

65  Or.  573,  133  Pac.  644;  Richardson  ^3  ^^            ^^^ 

V.   Spokane,   67   Wash.   621,   122   Pac. 

330;  Poggi  V.  Scott,  167  Cal.  372,  51  ''  ^''^''^'  ^-  ^^^^'   ^^S   Cal.   570, 

L.  R.  A.  (N.  S.)  925,  139  Pac.  815.  ^  • 

«7  In   re   Moore's   Estate,   162   Cul.  *^  Marston  v.  Watson,  20  Cal.  App. 

324,  122  Pac.  844;  Sullivan  v.  Wake-  ^65,  129  Pac.  611. 

field,  65  Or.  528,  133  Pac.  641;  Willis  <3  Wallace  v.  Heitler,  52  Colo.  620, 

V.   Horticultural  Fire   Relief,   69   Or.  123  Pac.  954. 
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§  1899.  Findings,  omission  of. — Failure  of  the  court  to 
make  correct  findings  as  to  some  of  plaintiff's  contentions  is 
harmless  where  the  findings  made  show  that  plaintiff  is 
entitled  to  no  recovery.^^  The  failure  to  find  upon  an  issue 
is  not  reversible  error,  unless  a  finding  in  appellant's  favor 
would  have  entitled  him  to  a  more  favorable  judgment.^^ 

§  1900.  Findings — Review  of — Generally. — Where  the 
error  in  a  finding  is  harmless,  it  will  not  be  considered  on 
appeal.  Errors  in  findings  which  have  been  considored 
harmless  are:  A  finding  as  to  the  making  of  a  misrepre- 
sentation where  the  court  also  finds  that  plaintiff  did  not 
rely  upon  the  representations;^*'  findings  which  are  uncertain 
when  there  are  other  findings  sufficient  to  support  the  judg- 
ment;*''' conflicting  findings  when  the  proper  ones  are  sup- 
ported by  admitted  facts  ;*^  findings  upon  an  immaterial 
issue,  when  there  are  also  findings  upon  the  material 
issues.'** 

§  1901.  Instructions. — ^Inconsistent  instructions  must  be 
plainly  confusing  or  misleading  in  order  to  be  prejudicial.^® 
An  error  in  fixing  the  limit  of  recovery  in  excess  of  the 
proper  amount  is  error  which  necessitates  a  new  trial  unless 
the  excess  is  remanded.^^  Prejudice  must  be  presumed 
from  an  erroneous  instruction  that  certain  words  are  action- 
able per  se.^^    Error  cannot  be  predicated  upon  instruc- 

**  O'Brien  v.  O'Brien,  21  Cal.  App.  «  Fernandez  v.  Watt,  26  Cal,  App. 

620,  132  Pac.  612.  86,  146  Pac.  47. 

«  Sewell  V.  Price,  164  Cal.  265, 128  ,,  ^^^^^^.^^   ^    j^              ^^^    ,.^^^ 

Pac.    407;    Beggs    v.   Smith,    26    Cal.  34    127  Pac    156 

App.  532,  147  Pac.  585.  '     ^     ,  .   '         "                         ^       „.. 

«  MaxoB-Nowlin   Co.  v.  Norswing,  '"  ^^^'^'^   ^-   ^^-^^^^^   ^^'-   ^''■'   ^5 

163  Cal.  509,  137  Pac.  240.  ^^'-  ^P?'  ^'''  ^^^  P^<=-  ^57,  6  N.  C. 

O    A     1 04^ 
*7  American  National  Bank  v.  Don- 

nellan,  170  Cal.  9,  Ann.  Cas.  1917C,  "  Crandall  v.  Puget  Sound  etc.  Co., 

744,  148  Pac.  188;  McBae  v.  Ross,  170  77  Wash.  37,  137  Pac.  319. 

Cal.    74,    148    Pac.    215;    Diamond   v.  52  Paysse  v.  Paysse,  84  Wash.  351, 

Fay,  23  Cal.  App.  566,  138  Pac.  933.  146  Pac.  840. 
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tions  given  the  jury  in  a  suit  in  equity.^^  The  giving  of  an 
erroneous  instruction  upon  a  certain  feature  of  the  case  be- 
comes harmless  where  that  feature  is  eliminated  by  a  spe- 
cial finding.^^  Where  damages  for  personal  injuries  were 
not  excessive,  an  error  in  the  instructions  upon  the  measure 
of  damage  is  immaterial.^^  An  instruction  submitting  the 
question  of  negligence  outside  of  the  issue  is  harmless  where 
the  only  negligence  found  by  the  verdict  was  within  the 
issue.^^  Where  the  verdict  is  for  the  defendant,  an  errone- 
ous instruction  on  the  statute  of  limitations  is  harmless." 
An  error  in  the  instructions  on  punitive  damages  cannot 
be  considered  as  harmless  merely  because  the  general 
amount  awarded  is  still  within  the  sum  which  could  have 
been  awarded  as  compensatory.^^  Where  defendant's  mo- 
tion for  nonsuit  is  improperly  denied  and  the  jury  after- 
ward decides  in  defendant's  favor,  the  court  on  a  review  of 
the  case  need  not  consider  the  instructions  complained  of 
by  plaintiff.^^  An  error  in  instructions  on  the  measure  of 
damages  is  immaterial  when  the  jury  decides  there  was  no 
damage,^"  and  where  the  verdict  is  clearly  right,  it  will  not 
be  disturbed  for  error  in  the  instructions.®^ 

83  Kentucky  Bank  &  Trust  Co.   t.  1913D,  908,  123  Pac.  359;   Worley  v. 

Fritchett,  44  Okl.  87,   143  Pac.  338;  Spreckels    Bros.    Com,    Co.,    163    Cal. 

Success    Realty     Co.    v.    Trowbridge  60,  124  Pac.  697. 
(Okl.),  150  Pac.  898.  57  Gjurich    v.    Fieg,    164   Cal.    429, 

54  Yard  v.  Gibbons,  95  Kan.  802,  Ann.  Cas.  1916B,  111,  129  Pac.  464. 
149  Pac.  422;  Cook  V.Los  Angeles  Ey.  58  Lewis   v.    Hayes,    165    Cal.    527, 

Corp.,  169  Cal.   113,  145  Pac.   1013;  ^^^    ^^^    jg^^j^  ^32  p^^    ^^^2. 

Moore  v.   Wilson,  95  Kan,   637,   149 


59  Ferris   v.    Curtis,   53    Colo.    340, 
127  Pac.   236. 


Pac.  739 ;  First  Nat.  Bank  v.  Thomp- 
son, 41  Okl.  88,  137  Pac.  668;   Cole- 
man  V.   City    of   La   Grande,    73    Or.  ®°  Wertz   v.  Barnard,  32   Okl.  426, 
521,  144  Pac.  468.  122  Pac.  649. 

55  Perrault     v.     Emporium     Dept.  ei  Horton    v.    Early,    39    Okl.    99, 

Store,  83  Wash.  578,   145   Pac.   438;  Ann.   Cas.    1915D,   825,   47  L.   R.   A. 

Kveset  v.  W,  R.  Grace  &  Co.,  77  Or.  (N.  S.)    314,  134  Pac.  436;   Kitchin 

83,  150  Pac.  281.  v.  Oregon  Nursery  Co.,  65  Or.  20,  130 

5fi  Diller     v.     Northern     California  Pac.  408,  1133,  132  Pac.  956. 
Power  Co.,    162   Cal.   531,   Ann.    Cas. 
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§  1903.  Matters  in  the  discretion  of  the  court. — The  ap- 
pellate court  will  not  interfere  with  a  decision  in  an  equi- 
table action  unless  the  decision  is  inequitable  and  unjust.®^ 
The  refusal  of  a  temporary  injunction  will  not  be  reversed 
in  the  absence  of  an  abuse  of  discretion.^^  An  application 
to  set  aside  a  default  is  largely  in  the  discretion  of  the 
lower  court,^^  but  the  supreme  court  will  inquire  whether 
the  trial  court  has  abused  its  discretion.®'^ 

The  according  of  permission  to  amend  the  findings  is  in 
the  sound  discretion  of  the  trial  court,  and  will  not  be  con- 
sidered upon  appeal  except  for  an  abuse  of  such  discretion, 
and  such  abuse  must  be  clearly  shown.®®  The  dismissal  of 
a  case  before  trial  for  want  of  prosecution  is  also  largely 
within  the  discretion  of  the  lower  court,®"^  as  also  is  the 
granting  or  denial  of  an  application  for  continuance.®® 

Matters  which  have  been  held  to  be  in  the  discretion  of 
the  lower  court  and  not  subject  to  appeal  except  for  an 
abuse  of  discretion  are:  Orders  determining  in  what  order 
attorneys  shall  address  the  jury;®**  whether  the  jury  should 
be  excluded  from  the  argument  upon  the  questions  of  law;''*' 

62  McGinn  v.  Willey,  24  Cal.  App.  v.  Casey,  48  Mont.  568,  139  Pac.  586; 
303,  141  Pac.  49.  Lewis  v.  Bandy,  45  Okl.  45,  144  Pac. 

63  Webb  V.  Bowman  (Okl.),  149  ^24;  Filkins  v.  Portland  Lumber  Co., 
p^g    J59  71  Or.  249,  142  Pac.  578. 

,    .  «7  Overaa  v.  Keeney,  169  Cal.  628, 

64  Durbrow  v.  Chesley,  24  Cal.  App.       ^^^  p^^    ^gg 

416,  141  Pac.  631;  Brown  V.Martin,  ^^  ^^^^^     ^^^^     ^^     Commerce     v. 

23  Cal.  App.  736,  139  Pac.  823;  Nue-  ^^^^^^^  ^^.^^  ^^^   ^^_^  ^^  ^_  ^   ^^^^ 

stel  V.  Spokane  etc.  R.  Co.,  27  Idaho,  ^    ^    ^_  ^g^^^^  ^^^^  ^^^  p^^    ^^g. 

367,  149  Pac.  462.  Jennings  Co.  v.  Dyer,  41  Okl.  468,  139 

65  Hodges  V.  Alexander,  44  Okl.  pac.  250;  Neven  v.  Neven,  38  Nev. 
598,  145  Pac.  809.  541,  148  Pac.  354,  154  Pac.  78;  Dus- 

66  Card  V.  Ramos,  23  Cal.  App.  303,  sart  v.  M.  Abdo  Merc.  Co.,  57  Colo. 
3^8   Pac.   108;    Allen   v.  Los   Molinos  423,  140  Pac.  806. 

Land  Co.,  25  Cal.  App.  206,  143  Pac.  69  Exchange  State  Bank   v.  Taber, 

253;  Postlethwaite  v.  Minor,  168  Cal.  26  Idaho,  723,  145  Pac.  1090. 

227,  142  Pac.  55;  Wait  v.  McKibben,  to  Gilcher   v.    Seattle    Electric    Co., 

92  Kan.  394,  140  Pac.  860;  De  CeUes  82  Wash.  414,  144  Pac.  530. 
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reopeniDg  of  the  case  for  further  testimony;"  or  the  admis- 
sion of  opinion  evidence  as  to  value  of  property  in  ques- 
tiouJ^  The  action  of  the  court  will  be  reviewed  more  criti- 
cally when  the  evidence  has  been  rejected  than  where  it 
has  been  admitted  without  objection^'''  Whether  a  witness 
is  qualified  to  give  an  opinion  is  within  the  discretion  of 
the  courts*  The  same  rule  applies  to  the  recalling  of  a 
party  or  witness  for  further  cross-examination^^  The  sub- 
mission of  special  findings  to  the  jury  is  in  the  sound  dis- 
cretion of  the  trial  courtJ" 

An  order  granting  a  new  trial  is  within  the  discretion  of 
the  court,  but  the  grounds  upon  which  it  is  granted  should 
be  governed  by  the  recordJ^ 

§  1906.  Rulings. — Statutes  relieving  parties  from  taking 
exception  to  the  ordinary  rulings  of  the  court  during  the 
progress  of  the  trial  do  not  dispense  with  the  necessity  of 
calling  the  trial  court's  attention  to  error  and  seeking  cor- 
rection thereof  J®  This  rule  applies  to  any  error  which  it 
is  possible  to  correct  in  the  lower  court,  but  not  to  juris- 
dictional errors^®    A  general  exception  to  findings  is  not 

71  Costello  V.  Cunningham,  16  Ariz.  837;   Meier  etc.  Co.  v.  Mitlehner,  75 

447,  147  Pac.  701;  Cole  v.  Helena  etc.  Or.  331,  146  Pac.  796;   Hanover  Fire 

R.  Co.,  49  Mont.  443,  143  Pac.  974;  Ins.  Co.  v.  Eisman,  45  Okl.  639,   146 

State  Bank  of  Westfield  v.  Riser,  46  Pac.  214. 

Okl.  180,  148  Pac.  685.  ,.  o    •.,         w  n         xt  x    -r,     »     o, 

'  77  Smith  V.  Wallace  Nat.  Bank,  27 

72  Ward   V.   Queen    City   Fire   Ins.        t/i.,1,^    aa-i     icn  r>        oit.ii 

^  •'  Idaho,  441,  150  Pac.  21;   Buckley  v. 

Co.,  69  Or.  347,  138  Pac.  1067.  ■^r     •     n       *      oc  r-  i     a  rr,„    -..a 

'  ,  '      ^  „     ,  „  Mann  County,  25  Cal.  App.  577,  144 

73  Amsbary   v.   Grays    Harbor  Ry.       p^^    j,^       ^  ^   ^  ^ 

etc.  Co.,  78  Wash.  379,  139  Pac.  46.  ^^^    ^^^  ^g  o/,^      J^  p^^    3^^. 

74  Vallejo  &  N.  R.  Co.  v.  Reed  pj^^^^  ^  g^^^^j^  ^j  ^^  ^^^^^ 
Orchard  Co.,  169  Cal.  545,  147  Pac.  ^g.^  j.g  p^^  g^g.  ^^^^^  ^_  Ellington, 
238;    Rugenstein    v.    Ottenheimer,    70  gg  ^r^^^            ^^9  p^^    3^^ 

Or.  600,  140  Fac.  747. 

75  Gerlinger  v.  Frank,  74  Or.  517,  ^^  Wallis  v.  Mulligan,  20  N.  M. 
145  Pac.  1069.                                                  328,  148  Pac.  500. 

7B  Lindsay  T^and  etc.  Co.  v.  Smart  79  Clark    v.    Farmers'    State    Bank 

Land  etc.  Co.,  43  Utah,  554,  137  Pac.       (Okl.),  149  Pac.  1189. 
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sufficient  to  present  objections  to  particular  findings.^**     The 
same  rule  applies  in  the  case  of  instructions.*^ 

§  1909.  Assignment  of  errors. — An  assignment  of  error 
is  in  the  nature  of  a  pleading.^^  The  appellant  cannot  as- 
sume as  an  error  that  the  statement  of  facts  are  settled  in 
an  irregular  manner.^^  In  order  that  the  appellate  court 
may  consider  an  error  claimed,  an  assignment  of  the  error 
must  be  made  by  a  specification  wherein  the  evidence  is  in- 
sufficient,** or  wherein  the  taxation  of  costs  was  erroneous,**^ 
or  why  the  lower  court  has  no  jurisdiction,*®  or  where  the 
court  erred  in  refusing  a  new  trial.*"^  But  where  the  record 
embodies  no  cause  of  action,  it  shows  fundamental  error 
requiring  a  reversal  without  any  assignment  of  error.**  In 
Colorado,  a  matter  may  be  considered  without  an  assign- 
ment of  error  in  the  interests  of  justice.** 

An  assignment  of  error  may  be  made  jointly  by  two 
defendants,  but  they  are  bound  entirely  alike  thereby ,^^ 
Fundamental  error  appearing  upon  the  face  of  the  record 
is  all  that  the  court  need  look  to  in  the  absence  of  any  as- 
signment of  error.^^  A  cross-assignment  should  be  made  by 
the  appellee  to  recover  an  overcharge  of  freight  or  correct 
any  error  in  the  cross-claim  of  the  appellant.®^ 

80  Southard  v.  Latham,  18  N.  M.  86  Baisdrenghien  v.  Missouri,  K.  & 
503,  50  L.  E.  A.  (N.  S.)  871,  138  Pac,  T.  By.  Co.,  91  Kan.  730,  139  Pac.  428. 
205;  Granite  Falls  State  Bank  t.  st  in  re  McGannon's  Estate  (Okl.), 
Ryan,  80  Wash.  243,  141  Pac.  354.  150  Pac.  1109. 

81  James  v.  Hood,  19  N.  M.  234,  ''  Chenoweth  v.  Budge,  16  Ariz. 
142  Pac.  162;  Duncan  Cotton  Oil  Co.  ^^2,   145   Pac.   406;    Salenc   v.    Isher- 


V.  Cox,  41  Okl.  633,  139  Pac.  270. 


wood,  74  Or.  35,  144  Pac.  1175. 
89  Gougar  v.  Buffalo  Specialty  Co., 
82  Salene  v.  Isherwood,  74  Or.  35,       26  Colo.  App.  8,  141  Pac.  511. 
144  Pac.  1175.  90  Hanover  Canal  Co.  v.  Wilson,  22 

88  Calhoun,    etc.     v.     Quinlan,     86       Wyo.  427,  143  Pac.  345. 
Wash.  547,  150  Pac.  1132,  ^^  Chenoweth    v.    Budge,    16    Ariz. 

„     ^  422,  145  Pac.  406. 

84  Cross  V.  Mayo,  167  Cal.  594,  140  Jo  tr-   a  i        n  1       ;i     «   a    t>      r. 

•'   '  '  92  Kmdel  v.  Colorado  &  S.  Ry.  Co., 

^°'  "  57  Colo.  1,  139  Pac.  1105;  Hunter  v. 

85  In    re    Weir's    Estate,    IGS    Cal.       Wm.  M.  Roylance  Co.,  45  Utah,  135, 
330,  143  Pac.  612.  143  Pac.  140. 


347  ERRORS  CONSIDERED  ON  APPEAL..         §§  1910-1913 

§  1910.  Waiver  of  objections. — Where  the  appellant  has 
failed  to  file  an  assignment  of  error  and  no  attempt  is  made 
to  excuse  the  default,  an  appeal  will  be  dismissed.^'  The 
pressure  of  much  business  is  not  a  good  excuse.^^  Failure 
of  the  record  to  show  an  assignment  of  error  may  be 
amended  upon  a  hearing  of  the  application  to  dismiss.'^^ 
The  ruling  of  the  court  on  motion  for  a  new  trial  must  be 
assigned  as  error  in  order  that  errors  occurring  at  the  trial 
may  be  considered.^^ 

§  1911.  Evidence. — An  assignment  merely  that  the  court 
erred  in  admitting  evidence  over  objections  of  defendant, 
being  too  indefinite,  raises  no  question  for  decision.^'^  An 
assignment  which  refers  to  the  bill  of  exceptions  for  a  part 
of  the  objection  is  insufficient,^®  as  also  is  an  assignment 
that  the  court  erred  in  allowing  a  witness  to  answer  the 
questions  embodied  in  the  exceptions  appearing  in  the 
record.^^ 

§  1912.  Findings. — An  assignment  that  the  verdict  was 
contrary  to  law  and  evidence  and  not  supported  by  the  evi- 
dence raises  no  question  except  of  sufficiency.^""  An  error 
in  the  computation  of  interest  must  be  cited  or  the  findings 
of  the  lower  court  will  not  be  disturbed.^"^ 

§  1913.  Instructions. — While,  to  properly  present  for 
review  the  giving  of  the  instruction,  the  precise  language 

9S  In  re  Murray,  19  N.  M.  53,  140  es  Ellis  t.  Abbott,  69  Or.  234,  138 

Pac.  1042.  Pae.  488. 

»4  Norment  v.  Mandell,   19  N.  M.  ''  ^"^<^^"    ^^"^^    S*^*^    ^^"'^    ^• 

318,  142  Pac.  926.  Hudelson,  74  Or.  191,  144  Pac.  494. 

100  Weatberford     v.     Hanger.     16 

9=  Proctor  V.  Jeffery,  76  Or.  151,  ^^j^  ^37,  146  Pac.  759;  Dunnaway 
144  Pn/.    1109  ' 

xii  jrac.  iiy^.  ^^  Anderson,   22    Cal.   App.   691,   136 

8«  Bice  V.  Myers,  45  Okl.  507,  145  p^^^  309. 

Pac.  1150.  101  stinson   v.   Bell,   96    Kan.    191, 

»7  Redsecker  v.  Wade,  69   Or.   153,  150  Pae.  603;  Colorado  etc.  R.  Co.  v. 

Ann.  Cas.  1916A,  269,  134  Pac.  5,  138  Jenkins,  25  Colo.  App.  348,  138  Pac. 

Pac.  485.  437. 
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must  be  given,  that  is  unnecessary  where  the  assignment  is 
based  upon  the  refusal  of  the  trial  court  to  charge  as  re- 
quested, it  being  sufficient  to  refer  by  number  to  the  request 
which  was  refused.^"^ 

§  1916.  Pleadings. — Error  in  overruling  a  demurrer  to  a 
petition  is  not  presented  for  review  by  an  assignment  of 
error  that  the  judgment  is  contrary  to  law  and  against  all 
the  competent  evidence.^*^^  Assignments  of  error  may  be 
amended  within  the  time  allowed  for  appealing,^^*  and  a 
new  assignment  be  added  by  such  amendment.^*^^ 

102  Lindsay  Land  etc.  Co.  v.  Smart  lo*  Bell  v.  Bearman,  37  Okl.  645, 
Land  etc.  Co.,  43  Utah,  554,  137  Pac.       133  Pac.  188. 

837.  105  Ogden  Valley  Trout  etc.  Co.  v. 

103  O'Neil  V.  James,  40  OkL  661,       Lewis,  41  Utah,  183,  125  Pac.  687. 
140  Pac.  141. 
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CHAPTER  LXIX. 
PRINCIPLES  OF  DETERMINATION. 

§  1917.  In  general. 

§  1921.  Error  in  pleariing. 

§  1922.  Harniless  error  in  general. 

§  1924.  Rule  as  to  conflict  of  evidence. 

§  1925.  "Wrong  reasoning. 

§  1926.  Legal  prrsuniptions. 

§  1929.  When  judgment  will  be  affirmed, 

§  1930.  Modification  of  judgment. 

§  1931.  Reversal  of  judgment. 

§  1943.  Rehearing. 

5  1946.  Practice  on  rehearing. 

§  1947.  Hearing,  when  granted. 

§  1948.  The  same — When  not  granted. 

§  1917.  In  general.— A  judgment  will  not  be  reversed  for 
error  not  affecting  the  substantial  rights  of  the  parties/  or 
for  error  which  is  not  prejudicial  to  the  complaining  party .^ 
A  decision  which  is  correct  upon  the  merits  will  not  be 
changed,  ^ven  though  the  reasons  therefor  are  not  sound.' 

A  finding  in  favor  of  appellant  cannot  be  reviewed,  but 
must  be  assumed  to  be  supported  by  sufficient  evidence.* 
Appellant  cannot  complain  of  a  decision  in  his  favor,^  or 
of  an  instruction  in  his  favor,^  or  of  the  admission  of  in- 

1  Richardson  v.  Bohney,  26  Idaho,  26  Colo.  App.  185,  142  Pac.  419; 
So,  140  Pac.  1106;  Lawson  v.  Rowley,  Kelly  v.  West  (Okl.),  149  Pac.  902; 
40  Okl.  197,  137  Pac.  667.  Peterson   v.   Pittsburg   etc.   Min.   Co., 

2  Trauer  v.  Meyers,  19  N.  M.  490,  37  Nev.  117,  140  Pac.  519. 

147   Pac.   458.  *  People  v.  Banning  Co.,  167   Cnl. 

3  Cooper  V.  Ik)mney,  49  Mont.  119,  643,  140  Pac.  587;  Tate  v.  Holly,  25 
Ann.  Cas.  1916A,  596,  141  Pac.  289;  Colo.  App.  218,  138  Pac.  64;  Appling 
McGuire  v.  Roberts,  44  Okl.  661,  146  v.  Jacobs,  91  Kan.  793,  139  Pac.  374. 
Pac.  33;  Dougherty  v.  Union  Traction  »  De  Sandro  v.  Missoula  Light  etc. 
Co.,  23  Cal.  App.  17,  136  Pac.  722;  Co.,  48  Mont.  226,  136  Pac.  711. 
Bohart  v.  Parker,  76  Or.  371, 147  Pae.  6  Grorud  v.  Lossl,  48  Mont.  274, 
188,  149  Pae.  85;  Taylor  v.  Bastiaa,  136  Pac.  1069;  Turner  Lumber  Co.  v. 
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competent  evidence  in  Ris  favor/  or  of  an  erroneous  finding 
in  his  favor.*  The  defendant  in  a  replevin  suit  cannot  com- 
plain because  the  verdict  does  not  fix  the  value  of  the 
property.^ 

§  1921.  Error  in  pleading. — A  judgment  will  not  be  rc' 
versed  for  variance  between  the  allegations  and  proof  which 
does  not  affect  the  matter  in  controversy;^**  or  where  evi- 
dence was  received  in  support  of  an  allegation  not  in  the 
pleadings,  but  which  might  have  been  inserted  by  amend- 
ment.^^ Refusing  to  require  the  plaintiff  to  elect  between 
fraud  and  rescission  of  a  contract  to  repurchase  or  rescis- 
sion and  estoppel  was  harmless  error  where  the  defendant 
was  not  taken  by  surprise." 

Where  all  the  questions  raised  by  special  demurrer  were 
considered  at  the  trial  and  none  of  the  defects  in  the  com- 
plaint misled  the  defendant,  he  was  not  prejudiced  by  the 
overruling  of  his  special  demurrer.^^  Error  in  overruling 
a  demurrer  to  a  pleading  which  is  thereafter  amended  is 
harmless.^^  Where  the  plaintiff  abandoned  one  cause  of 
action  at  the  trial,  the  failure  to  sustain  a  demurrer  on  the 
ground  of  improper  joinder  of  causes  is  harmless  error. -^^ 

Tonopah   Lumber   Co.,    38   Nev.    338,  147  Pac.  662;  Lewis  v.  Bandy,  45  Okl. 

145  Pac.  914,  153  Pac.  254;  Graham  45,  144  Pac.  624. 

V.  Coos  Bay  E.  etc.  Co.,  71  Or.  393,  "  Fiske  v.   Elston,  80  Wash.  625, 

139  Pac.  337.  141    Pac.   11^8;    Maxwell  v.   Dimond, 

7  Eehling  v.  Brainard,  38  Nev.  16,  83  Wash.  30,  145  Pac.  77;  Luther 
144  Pac.  167;  Casciato  v.  Mason,  69  Lumber  Co.  v.  Sheldahl  Sav.  Bank,  22 
Or.   455,   138  Pac.  841;   Kohweder  v.  Wyo.  302,  139  Pac.  433. 

Titus     85   Wash.   441,    148    Pac.    583.  "  Morris  v.  Hartley,  26  Cal.  App. 

8  Nutter    V.    Cowley    Inv.    Co.,    85       «!'  ^^f  f^«-  '' '  ""^a'n^  %?'''''^' 

Wash.  207,  147  Pac.  896.  ''  ^^  '  ^P?'  ^'''  l^^,/'-;  ^^  ",     ^^^ 

'  14  Jones   V.    Bennett,   40   Okl.   664, 

9  Evans  v.  Smith   (Okl.),  150  Pac.       ^^q  p^^    ^^g.  jj^  belles  v.  Casey,  48 

10^^-  Mont.  568,  139  Pac.  586. 

10  Sparks  v.  Mauk,  170  Cal.  122,  15  Ingersoll  v.  Gourley,  78  Wash. 
148  Pac.  926;  Carrington  v.  Smithers,  .  406,  Ann.  Cas.  191 5D,  570,  139  Pac. 
26  Cal.  App.  460.  147  Pac.  225.  207;  Lindley  v.  Kelly  (Okl.),  147  Pac. 

11  Boyd  V.   Munson,   59   Colo.    166,  1015. 
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§  1922.  Harmless  error  in  general. — Where  the  correct 
result  was  reached  by  the  jury  and  another  trial  with  a 
proper  charge  would  not  change  the  result,  technical  error 
in  the  charge  is  not  reversible  error.^^  Under  article  VI, 
section  4i/^  of  the  California  Constitution,  the  supreme  court 
must  disregard  manifest  error  when  of  the  opinion  that  it 
has  not  prevented  justice,"  and  such  error  may  extend  as 
far  as  the  changing  of  proceedings  in  mandamus  to  an 
action  for  equitable  relief  or  for  damages,^^  or  to  the  mis- 
joinder of  a  cause  of  action  for  personal  injuries  for  a  wife 
with  one  for  resulting  medical  and  household  expenses.^® 
Purely  technical  errors,  not  going  to  the  merits,  are  not  en- 
titled to  serious  consideration  when  no  settled  rule  of  law 
has  been  violated,^^  but  the  failure  to  substantially  comply 
with  the  ordinary  procedure  prescribed  by  the  code  for 
making  up  issues  and  the  conduct  of  trials  is  a  denial  of 
substantial  rights  sufiicient  for  reversal.^^  When  the  tran- 
script on  appeal  contains  all  the  proceedings  below,  the 
upper  court  must  examine  the  record  and  determine 
whether  the  error  was  so  harmful  as  to  require  a  reversal.^^ 

§  1924.  Rule  as  to  conflict  of  evidence. — ^Findings  on  con- 
flicting evidence  will  not  be  disturbed  on  appeal  in  the  ab- 
sence of  some  prejudicial  error  in  rulings  on  the  evidence,^^ 

16  Leadville  Min.  Co.  v.  Hemphill,  Traction  Co.,  38  Nev.  285,  149  Fac. 
17  Ariz.  146,  149  Pac.  384.  65. 

17  Vallejo  etc.  E.  Co.  v.  Eeed  20  Lathrop  v.  Maddux,  58  Colo.  258, 
Orchard  Co.,  169  Cal.  545,  147  Pac.  144  Pac.  870;  Tilden  v.  Hubbard,  25 
238.  Idaho,  677,  138  Pac.  1133. 

18  Franscioni  v.  Soledad  Land  &  W.  21  Creighton  v.  Campbell,  27  Colo, 
Co.,  170  Cal.  221,  149  Pac.  161.  App.  120,  149  Pac.  448. 

19  Meier  v.  Wagner,  27  Cal.  App.  22  Kveset  v.  W.  R.  Grace  &  Co.,  77 
579,  150  Pac.  797;  Dunne  Inv.  Co.  v.  Or.  83,  150  Pac.  281;  Druse  v.  Pacific 
Empire  State  Surety  Co.,  27  Cal.  App.  Power  &  L.  Co.,  86  Wash.  519,  150 
208,  150  Pac.  405,  411;  Chicago,  R.  I.  Pac.  1182. 

&  P.  Ry.  Co.  V.  Newburn,  39  Okl.  704,  23  in   re   Scarry's  Estate,   15   Ariz. 

136    Pac.    174;    Howell    v.    Bent.    48       246.  1.''.7  Pac.  868;  In  re  Cowoll's  Es- 
Mont.  268,  137  Pac.  49;  Week  v.  Reno       tate,  167  Cal.  222,  139  Pac.  82;  Shan- 


§§  1925, 1926     PRINCIPLES  of  DETEKMINATION". 


352 


even  thougli  all  tlie  testimony  be  given  by  depositions.^* 
In  Washington,  the  finding  by  a  trial  court  based  upon  dis- 
puted oral  testimony  will  be  given  weight  on  appeal.^^  The 
conflict  of  evidence  referred  to  is  not  a  conflict  between  dif- 
ferent parts  of  the  testimony  of  the  same  witness.^' 

§  1925.  Wrong  reasoning. — Where  the  judgment  or 
order  of  the  lower  court  can  be  sustained  on  any  ground 
it  will  not  be  disturbed  on  appeal  because  the  ground  as- 
signed by  the  trial  court  was  not  good.^'^  The  oral  an- 
nouncement of  the  decision  made  by  the  judge  merely  gives 
the  court's  reason  for  the  decision  and  may  not  agree  with 
the  actual  decision  which  he  signs.^* 

§  1926.  Legal  presumptions. — It  is  the  duty  of  the  court 
of  appeals  to  regard  the  facts  in  the  most  favorable  light 
to  the  appellee,^^  and  the  presumption  is  that  the  trial  court 


non  V.  Tooker,  167  Cal.  484,  140  Pac. 
10;  Craw  t.  Craig,  168  Cal.  351,  143 
Pac.  604;  Hartfield  v.  Alderete,  26 
Cal.  App.  604,  147  Pac.  991;  Sayre 
V.  Leonard,  57  Colo.  116,  140  Pac. 
196;  Hazard  v.  Fostoria  Gold  M.  Co., 
27  Colo.  App.  118,  146  Pac.  1072; 
Work  V.  Work,  90  Kan.  683,  136  Pac. 
236;  Middlefork  Cattle  Co.  v.  Todd, 
49  Mont.  259,  141  Pac.  641;  Rehling 
T.  Brainard,  38  Nev.  16,  144  Pac. 
167;  Williams  v.  Dockwiller,  19  N.  M. 
623,  145  Pac.  475  ;  Shenners  v.  Adams, 
46  Okl.  368,  148  Pac.  1023;  Nye  ▼. 
Lincoln  County  Bank,  76  Or.  38,  146 
Pac.  983. 

24  In  re  Wadden's  Estate,  166  Cal, 
446,  137  Pac.  35. 

25  Nye  V.  Lincoln  County  Bank,  76 
Or.  38,  146  Pac.  983 ;  National  Surety 
Co.  V,  A.  C.  Pry  Co.,  86  Wash.  118, 
149  Pac.  637;  Rifife  etc.  Co.  v.  West 
Coast  Packing  Co.,  86  Wash.  695,  ioO 
Pac.  1172. 


26  Thuringer  v.  Trafton,  58  Colo. 
250,  144  Pac.  866. 

27  Cahill  V.  E.  B.  &  A.  L.  Stone 
Co.,  167  Cal.  126,  138  Pae.  712;  Ray 
V.  Borgfeldt,  169  Cal.  253,  146  Pac 
679;  Beedy  v.  San  Mateo  Hotel  Co., 
27  Cal.  App.  653, 150  Pac.  810;  Ocean 
Accident  etc.  Corp.  v.  Joslin  Dry 
Goods  Co.,  27  Colo.  App.  52,  146  Pac. 
790;  Culkin  v.  Matz,  27  Colo.  App. 
198,  149  Pac.  270;  Stephens  v.  Con- 
ley,  48  Mont.  352,  Ann.  Cas.  1915D, 
958,  138  Pac.  189;  In  re  Infelise's  Es- 
tate, 51  Mont.  18,  149  Pac.  365; 
Homeland  Realty  Co.  v.  Robison,  39 
Okl.  591,  136  Pac.  585;  Bohart  v. 
Parker,  76  Or.  371,  147  Pac.  188,  149 
Pac.  85;  Smith  Sand  etc.  Co.  v.  Cor- 
bin,  81  Wash.  494,  142  Pac.  1163. 

28  Jackson  v.  Larson,  24  Colo.  App. 
548,  136  Pac.  81. 

29  Sebold  V.  Rieger,  26  Colo.  App. 
209.  142  Pac.  201. 
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committed  no  error.^°     The  burden  of  proof  is  upon  tlie  ap- 
pellant to  affirmatively  show  error.^^ 

§  1929.  When  judgment  will  be  aflEirmed. — "When  the  ap- 
pellant has  not  presented  sufficient  of  the  evidence  and  pro- 
ceedings to  enable  the  appellate  court  to  decide  the  ques- 
tions presented,  the  decision  of  the  lower  court  will  not 
be  disturbed.^^*  When  the  judgment  is  for  an  excessive 
amount,  it  may  be  affirmed  upon  the  remittance  of  the 
excess  by  the  successful  party .^^  The  judgment  will  be 
affirmed  without  requiring  the  remittance  of  a  part,  unless 
there  is  an  indication  either  in  the  amount  of  the  verdict 
or  from  the  record  that  the  jury  was  controlled  by  passion 
or  prejudice.^' 

§  1930.  Modification  of  judgment. — The  supreme  court 
may  modify  and  affinn  the  decree,^*  and  where  the  judg- 
ment improperly  allows  interest  upon  recovery  on  an  im- 
plied contract,  it  will  not  be  reversed,  but  will  be  modified 

80  Singling    v.    Smith    Eiver    Dev.  S2  Eobertson   v,   Frey,   72  Or.   599, 

Co.,  48  Mont.  467,  138  Pac.  1098;  Es-  144    Pac.    128;    Simoneau   v.    Pacific 

Camilla  v.  Pingree,  44  Utah,  421,  L.  Elec.  R.,   166  Cal.   264,   49   L.   R.   A. 

E.  A.  1915B,  475,  141  Pac.  103;  Iowa  (N.  S.)   737,  136  Pac.  544;  Irving  v. 

State    Savings    Bank    v.    Henry,    22  Town    of    Stevensville,    51    Mont.    44, 

Wyo.  189,  136  Pac.  863.  149   Pac.   483;    State   Bank   of   Com- 

31  Kellogg  V.  Kellogg,  170  Cal.  84,  merce  v.  Western  Union  Tel.  Co.,  19 
148  Pac.  518;  Costa  v.  Eaza,  23  Cal.  N.  M.  211,  L.  R.  A.  1915A,  120,  142 
App.  754,  139  Pac.  899;  Great  North-  Pac.  156;  St.  Louis  &  S.  F.  Ry.  Co.  v. 
ern  Ry.  Co.  v.  Benjamin,  51  Mont.  Goode,  42  Okl.  784,  L.  R.  A.  191 5E, 
167,  149  Pac.  968;  Peterson  v.  Pitts-  1141,  142  Pac.  1185;  Ayers  v.  Coon, 
burg  etc.  Min.  Co.,  37  Nev.  117,  140  45  Okl.  706,  146  Pac.  707;  Wagner 
Pac.  519;  Ball  v.  Freeman  (Okl.),  149  v.  Seattle,  84  Wash.  275,  Ann.  Cas. 
Pac.  1158;  Pacific  Laundry  Co.  v.  1916E,  720,  146  Pac.  621;  Jett  v.  Old 
Pacific  Bridge  Co.,  69  Or,  306,  138  National  Bank  Bldg.  Co.,  82  Wash. 
Pac.  221;  Powers  v.  Washington,  374,  145  Pac.  605;  Guignon  v.  Camp- 
Portland  Cement  Co.,  79  Wash.  1,  139  bell,  80  Wash.  543,  141  Pac.  1031. 
Pac.  615;  McCague  Inv.  Co.  v.  Mai-  -"3  Hamilton  v.  Pacific  Di-ug  Co.,  78 
lin,  23  Wyo.  201,  147  Pac.  507.  Wash.  689,  139  Pac.  642. 

3ia  Connell  v.  Higgins,  170  Cal.  541,  34  Hill  v.  State,  45   Okl.   367,   145 

150  Pac.  769.  Pac.  492. 
23 
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by  striking  therefrom  the  allowance  of  interest.^'  "Where 
improper  items  have  been  included  in  the  recovery  and  the 
successful  party  consents  to  their  remission,  judgment  may 
be  modified  accordingly.^®  Where  expense  for  medical 
treatment  was  definite  and  can  be  eliminated,  the  judgment 
need  not  be  reversed.^"^  A  judgment  against  a  trustee  in 
bankruptcy  may  be  reformed  so  as  not  to  appear  to  make 
him  personally  liable  thereon.^®  Where  the  evidence  shows 
plaintiff  entitled  to  recover  a  certain  amount  without  coun- 
terclaim, the  appellate  court  may  direct  the  entry  of  judg- 
ment for  that  amount,  but  for  no  other  amount.^^ 

The  supreme  court  in  reviewing  the  judgment  may  order 
and  direct  judgment  to  be  entered  in  favor  of  the  party 
who  was  entitled  in  the  lower  court  to  have  a  verdict 
directed  in  his  favor.*** 

§  1931.  Reversal  of  judgment. — A  judgment  will  be  re- 
versed and  the  case  remanded  to  the  lower  court  where  the 
defendant  in  error  confesses  error ;*^  where  the  appellee  or 
respondent  had  no  opportunity  to  be  heard  ;^^  where  the 
judgment  appears  to  be  void  and  inequitable;  ^^  where  the 
evidence  is  insufficient,  although  it  tends  to  prove  estoppel 
upon  which  proper  judgment  might  have  been  rendered;^* 
where  there  are  no  findings  upon  the  material  issues.*^ 
Judgment  may  be  affinned  as  to  one  cause  of  action  and 

35  Merchants'  Collection  Agency  v.  40  Wvo.  Laws  1915,  p.  198. 

Gopcevic,  23  Cal.  App.  216,  137  Pae.  4i  National  Fire  Ins.  Co.  v.  Ham- 

609;    Midland   Sav.   &  L.   Co.  v.   Cox,  mon  T.  Co.,  46  Okl.  233,  14S  Pac.  722. 

46  Okl.  266,  148  Pac.  827.  ,,  j^^^^  ^_  Lntz,  17  N.  M.  201,  147 

3S  Conlin    v.    Emanuel    Lewis    Inv.  p^      ^^^ 

Co..  26  Cal.  App.  388,  147  Pac.  472.  ',  n  -^  r  ^,.  ^,  i    onr    •,.-, 

'  ,  „c    n,  ^'  Griffin  v.  Jones,  45  Okl.  305,  147 

37  Housman    v.    Peterson,    76    Or.  '  ' 

556,  149  Pac.  538.  ^^'-  '''^^ 

38  Bradley  v.  Donovan  etc.  Realty  "  ^lair  v.  Brownstone  Oil  etc.  Co., 
Co.,  84  Wash.  654.  147  Pac.  421.  168  Cal.  632,  143  Pac.  1022. 

39  Smith  V.  Kinney,  72  Or.  514,  143  "-^  .Tensen  v.  Bumgarner,  25  Idaho, 
Pac.  901,  1126.  355,  137  Pac.  529. 
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§  1931 


reversed  as  to  another/^  and  judgment  in  favor  of  two 
plaintiffs  claiming  title  by  adverse  possession  will  be  re- 
versed as  to  both  where  the  evidence  is  insufficient  as  ta  one 
and  where  their  separate  interests  do  not  appear.^"^  If  the 
error  lies  in  the  insufficiency  of  the  evidence  to  sustain  the 
verdict,  the  judgment  should  be  reversed  as  to  both  de- 
fendants;'** but  judgment  against  one  defendant  will  not  be 
reversed  for  failure  of  proof  against  a  codefendant.^^  No 
reversal  will  be  had  for  mere  technical,  formal  or  trivial 
defects  or  errors,  as,  for  example,  where  the  guardian  ad 
litem  is  tardily  appointed;^"  where  a  correct  result  was 
reached  by  the  jury;^^  where  there  is  an  omission  in  the 
complaint  which  is  supplied  by  evidence  at  the  trial  intro- 
duced without  objection  ;^^  or  in  any  case  where  error  is 
harmless.^^  No  reversal  will  be  granted  where  the  damage 
is  nominal.^^  But  where  plaintiff  is  entitled  to  substantial 
damages,  and  where  the  judgment  for  defendant  grants 
costs  against  him,  the  judgment  will  be  reversed.^^ 


46  Ealeigh  t.  Lee,  26  Cal.  App.  229, 
146  Pac.  696;  Auwarter  v.  Kroll,  79 
Wash.  ]79,  140  Pac.  326. 

*">  Warring  v.  Southern  Pac.  Branch 
E.  Co.,  170  Cal.  89,  148  Pac.  524; 
Clark  V.  Van  Torchiana,  19  Cal.  App. 
786,  127  Pac.  831. 

48  Salisbury  v.  La  Fitte,  22  Colo. 
App.  90,  123  Pac.  124. 

49  Mullery  v.  Great  Northern  Ey. 
Co.,  50  Mont.  408,  148  Pac.  323. 

50  Arizona  Eastern  E.  Co.  v.  Carillo, 
17  Ariz.  115,  149  Pac.  313. 

51  Leaclville  Min.  Co.  v.  Hemphill, 
17  Ariz.  146,  149  Pac.  384;  Vallejo 
etc.  E.  Co.  V.  Eeed  Orchard  Co.,  169 
Cal.  545,  147  Pae.  238;  Cal.  Const., 
art.  VI,  §41/2. 

52  Slaughter  v.  Goldberg,  Bowen  & 
Co.,  26  Cal.  App.  318,  147  Pac.  90. 

•''■''•  Meier  v.  Wagner,  27  Cal.  App. 
579,  150  Pae.  797;   Lathrop  v.  Mad- 


dux, 58  Colo.  258,  144  Pac.  870; 
Schultz  V.  Eose  Lake  Lumber  Co.,  27 
Idaho,  528,  149  Pae.  726;  Howell  v. 
Bent.  48  Mont.  268,  137  Pac.  49; 
Week  T.  Eeno  Traction  Co.,  38  Nev. 
285,  149  Pac.  65;  Sulsberger  &  Sons 
Co.  V.  Castleberry,  40  Okl.  613,  139 
Pac.  837;  Duff  v.  Eiggs,  75  Or.  209, 
146  Pac.  827;  Or.  Const.,  art.  VII, 
§  3 ;  Carlson  v.  Druse,  79  Wash  542, 
140  Pac.  570. 

54  Ecughton  V.  Brookings  Lumber 
&  B.  Co.,  26  Cal.  App.  752,  148  Pac. 
539;  Benfield  v.  Croson,  90  Kan.  661. 
136  Pac.  262;  Fisk  v.  Neptune,  96 
Kan.  16,  149  Pac.  692;  Busbee  v. 
Gagnon  Co.,  50  Mont.  203,  146  Pac. 
275;  Hewson  v.  Peterman  Mfg.  Co.. 
76  Wash.  600,  Ann.  Cas.  1915D,  346, 
51  L.  E.  A.  (N.  S.)  398,  136  Pac. 
1159. 

s""'  Wp.llaee  v.  Weaver,  47  Mont. 
437,  133  Pac.  1099. 
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§  1943.  Rehearing. — The  supreme  court  will  not  grant  a 
rehearing  to  consider  points  not  presented  in  the  briefs  or 
argument  on  which  the  case  was  submitted  for  decision.^''' 
Only  jurisdictional  points  will  be  considered  when  raised 
for  the  first  time  on  motion  for  rehearing.^'^  While  appli- 
cation to  the  supreme  court  is  a  matter  of  right,  yet  when 
it  is  decided  by  a  material  question,  a  rehearing  should  not 
be  applied  for  unless  a  material  fact,  statute  or  decision  has 
been  overlooked  or  the  court  has  acted  upon  an  incorrect 
principle  of  law  so  as  to  clearly  affect  the  result.^^  "Where 
the  prior  decision  was  made  for  the  want  of  a  statement  of 
facts,  a  rehearing  should  be  granted  upon  the  showing  that 
the  statement  of  facts  was  duly  filed,  served,  certified,  and 
without  fault  of  the  appellant  it  was  not  transmitted  to  the 
supreme  court.^* 

§  1946.  Practice  on  rehearing. — Under  the  supreme 
court  rules  of  Arizona,  a  motion  for  rehearing  cannot  be 
filed  without  leave  of  the  supreme  court.®"  Where  the  rule 
provides  that  the  application  shall  be  by  petition,  it  is  im- 
proper to  apply  by  motion;®^  the  petition  should  state  the 
grounds  perfectly,  concisely  and  separately  from  the  argu- 
ment.^^    The  granting  of  a  rehearing  does  not  of  itself  re- 

56  Flores    v.    Stone,    21    Cal.    App.  v.  Smith,  27  Colo.  App.  449,  150  Pac. 

105,   131   Pac.   348,   351,  352;   Prince  241, 

V.  Hill,  170  Cal.  192,  149  Pac.  578;  bs  Cummings  v.  Nielson,  42  Utah, 

Gamble    v.    Hanchett     (Silver    Peak  157,  129  Pac.  619. 

Mines),  35  Nev.  319,  133  Pac.  936;  59  Dabney    v.    Stearns,    73    Wash. 

Cain  V.  French,  25  Cal.  App.  499,  144  583,  132  Pac.  400. 

Pac.   302;    Goodeve   v.   Thompson,   68  eo  Steinfeld    v.    Nielsen,    15    Ariz. 

Or.  411,  136  Pac.  670,  137  Pac.  744;  424,  139  Pac.  879. 

Beeler  v.  Sims,  93  Kan.  213,  144  Pac.  si  Wyoming     Coal     Min.     Co.     v. 

237;    Loretto    Literary    etc.    Sec.    v.  Stanko,  22  Wyo.  110,  135  Pac.  1090, 

Garcia,  18  N.  M.  318,  136  Pac.  858;  138  Pac.  182. 

Harrison  v.  Harker,  44  Utah,  541,  142  62  Eeiff   v.    Portland,    71    Or.    421, 

Pac.  716.  L.  R.  A.   1915D,  772,   141  Pac.   167, 

67  Central  Locomotive  &  C.  Works  142  Pac.  827. 
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verse  the  former  decision.*'^  The  supreme  court  rule  requir- 
ing a  petition  for  rehearing  to  be  filed  within  thirty  days 
has  the  same  force  as  a  statute.*'^  Oral  arguments  upon  a 
motion  for  rehearing  will  not  be  heard  except  in  cases  of 
the  greatest  magnitude,  or  where  the  court  is  in  doubt  as 
to  the  questions  involvcd.^^ 

§  1947.  Hearing,  when  granted. — Where  new  evidence 
introduced  on  motion  for  rehearing  after  the  affirmance  of 
the  judgment  against  an  insurance  company  shows  prima 
facie  and  without  contradiction  that  the  assured  is  alive, 
a  retrial  will  be  granted.®^  Where  it  appears  that  the  judg- 
ment has  been  affirmed  upon  a  different  theory  of  the  facts 
from  that  entertained  by  the  trial  court,  it  will  be  set  aside 
and  a  new  trial  ordered." 

§  1948.  The  same — When  not  granted. — A  divided  opin- 
ion upon  the  question  of  granting  a  motion  for  rehearing 
is  equivalent  to  a  denial  thereof.^^  Where  irregularities  in 
the  form  of  the  verdict  have  been  waived  by  failure  to  make 
objection  thereto,  no  rehearing  will  be  granted.^^  Where 
the  contention  on  rehearing  is  that  a  new  party  should  be 
brought  in  upon  a  subject  matter  not  involved  in  the  case 
as  appealed,  a  rehearing  will  be  refused.'^^ 

63  Cameron  -Lumber   Co.   v.   Stack-  67  Readicker  v.   Denning,   87   Kan. 

Gibbs  Lumber  Co.,  26  Idaho,  625,  144       523,  125  Pac.  29. 

Vac     1114 

i-dc.  111*.  gg  gpgg^   ^    People,    52    Colo.   325, 

6*  Dean  v.  Omaha  etc.  Oil  Co.,  21  .^o  Pac    768 

Wyo.    133,    128    Pac.    881,    129    Pac. 

1023.  ®^  Brown  v.   First  National   Bank, 

65  Parker  v.  State,  7  Okl.  Cr.  238,  35  Okl.  726,  130  Pac.  140. 

122  Pac.  1116,  124  Pac.  80.  to  Wittenberg    v.    Northern    Idaho 

66  Caldwell  v.  Modern  Woodmen  of  Pine  Lumber  Co.,  23  Idaho,  66,  131 
America,  90  Kan,  175,  133  Pac,  843.       Pac.  1. 
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CHAPTER  LXX 

REMITTITUR. 

§  1950.  In  general. 

§  1952.  Amendment  of  pleadings  after  remittitvx* 

§  1954.  Law  of  the  ease. 

§  1955.  Proceedings  after  remittitv/r, 

§  1957.  Eestitution. 

§  1959.  Eecall  of  remittitur. 

§  1960.  Jurisdiction  of  appellate  court  after  remittitur. 

§  1950.  In  general. — It  is  the  province  of  the  supreme 
court  to  construe  its  own  mandate  in  connection  with  its 
own  opinion,^  but  it  cannot  on  motion  for  remittitur,  after 
rendition  of  the  opinion,  determine  the  merits  of  the  con- 
troversy not  involved  or  passed  upon  by  the  trial  court.^ 
The  order  is  not  final  if  further  proceedings  are  directed, 
but  the  order  reversing  the  trial  court's  order  with  direc- 
tions to  enter  a  specified  order  in  lieu  thereof  is  final.^ 

§  1952.  Amendment  of  pleadings  after  remittitur. — 
Where  the  plaintiff  elects  to  stand  upon  his  amended  com- 
plaint after  the  demurrer  thereto  is  sustained,  he  cannot 
amend  after  the  decision  upon  appeal.*  Failure -of  the  par- 
ties to  put  in  issue  the  entire  claim  in  the  first  trial  cannot 
be  remedied  by  amendment  and  repeated  trials  after  the 
appeal,^  but  where  a  decree  enjoining  trespass  is  reversed 
because  of  the  insufficiency  of  the  complaint  to  show  a  right 
to  equitable  relief,  the  trial  court  may  permit  an  amend- 

1  St.  Louis  &  S.  r.  Ey.  Co.  v.  4  Dick  v.  Northern  Pac.  Ey.  Co.,  86 
Hardy,  45  Okl.  423,  14G  Pac.  38.               Wash.    211,    Ann.    Cas.    1917A,    638, 

2  Tibbetts   v.   Terrill,   44   Colo.   94,       150  Pac.  8. 

96  Pac.  978,  104  Pac.  605.  5  St.    Louis    &    S.    F.    Ey.    Co.    v. 

3  State  V.  Superior  Court,  71  Wash.       Hardy,  45  Okl.  423,  146  Pac.  38. 
354,  128  Pae.  648. 
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ment.'  Matters  wliich  are  contradictory  of  the  original 
allegations  cannot  be  considered  by  any  such  amendment 
without  excusable  mistake  or  fraud  being  shown  as  a  rea- 
son for  their  having  been  omitted  in  the  prior  pleadingsJ 
Where  the  upper  court  gives  no  direction  as  to  the  allow- 
ance of  amendments,  the  lower  court  has  power  to  allow 
amendments  under  the  same  rules  as  govern  the  allowance 
of  amendments  at  any  other  time,^  except  that  such  amend- 
ments must  not  open  questions  wliich  have  been  adjudi- 
cated in  the  case  by  the  upper  court.* 

§  1954.  Law  of  the  case. — An  order  sustaining  a  de- 
murrer to  the  complaint  by  a  reversal  is  the  law  of  the  case 
in  subsequent  proceedings  if  the  complaint  is  not  amended. ^° 
The  construction  placed  upon  a  law  on  an  appeal  from  an 
order  for  partial  distribution  is  the  law  of  the  case  upon 
final  distribution."  Upon  a  retrial,  instructions  following 
the  decision  of  the  supreme  court  should  be  given. ^^  The 
law  of  the  case  does  not  extend  to  facts  themselves  nor  to 
points  of  law  not  presented  and  determined. ^^  Though  the 
evidence  at  the  second  trial  is  the  same,  a  finding  of  con- 

8  Smith   V.    Schlink,   55   Colo.   531,  lo  Kinard  v.  Jordan,  167  Cal.  333, 

136  Pac.  1008.  139  Pac.  797. 

7  Elder  v.  Idaho-Washington  North-  n  In  re  Carothers'  Estate,  168  Cal. 
ern  R.   R.,   26    Idaho,   209,   141   Pac.  691,  144  Pac.  957. 

982.  12  Smith  v.  Zimmer,  48  Mont.  332, 

8  Dubois  V.  Bowles,  55  Colo.  312,  137  Pac.  538;  Arizona-Parral  Min. 
134  Pac.  112;  Buchner  v.  Malloy,  155  Co.  v.  Forbes,  16  Ariz.  395,  146  Pac. 
Cal.  253,  100  Pac.  687 ;  Feess  v.  Me-  504 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Clark, 
chanics'  State  Bank,  87  Kan.  313,  42  Okl.  638,  142  Pae.  396;  Perrault 
124  Pac,  412.  v.    Emporium    Dept.    Store    Co.,    S3 

9  Larsen  v.  Gasberg,  43  Utah,  203,  Wash.  578,  145  Pac.  438;  Fogarty  v. 
134  Pac.  885;  Gazos  Creek  Mill  etc.  Xorthern  Pac.  Ry.  Co.,  85  Wash.  90, 
Co.  V.  Coburn,  8  Cal.  App.  150,  96  L.  R.  A.  1916C,  803,  147  Pac.  652. 
Pac.  359;  San  Jose  etc.  Bank  v.  Bank  is  Moore  v.  Trott,  162  Cal.  268,  122 
of  Madera,  156  Cal.  38,  103  Pac.  225;  Pac.  462;  Merced  Oil  Min.  Co.  v.  Pat- 
Smith  V.  Schlink,  44  Colo.  20D,  99  terson,  162  Cal.  358,  122  Pac.  950; 
Pae.  566;  Ball  v.  Rankin,  23  Okl.  801,  Brett  v.  S.  H.  Frank  &  Co.,  162  Cal. 
101  Pac.  1105.  735,  124  Pac.  437. 
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tributory  negligence  is  not  necessarily  tlie  law  of  the  case 
on  the  second  trial  where  additional  evidence  is  admitted," 
but  where  evidence  on  a  parol  agreement  was  considered 
insufficient  on  the  first  trial  and  was  no  more  definite  on 
the  second  trial,  the  decision  of  the  upper  court  thereon  in 
the  prior  trial  is  the  law  of  the  case.^^  Where  the  upper 
court  has  decided  that  certain  evidence  is  improper,  such 
evidence  is  properly  excluded  upon  a  retrial.^® 

§  1955.  Proceedings  after  remittitur. — The  trial  court  is 
bound  to  render  the  specific  judgment  directed  by  the  man- 
date of  the  appellate  court  irrespective  of  anything  occur- 
ring or  any  rights  accruing  subsequent  to  the  original  judg- 
ment,^^  but  if  the  mandate  authorizes  further  proceedings 
according  to  right  and  justice,  the  lower  court  may  allow 
interest.^^  Where,  however,  the  remand  directs  judgment 
for  a  certain  amount,  the  lower  court  cannot  allow  interest, 
as  it  would  be  a  modification  of  the  judgment  on  appeal.^^ 
If  the  decision  of  the  upper  court  is  that  the  plaintiff  was 
not  qualified  to  bring  the  action,  the  lower  court  must  dis- 
miss the  case,  unless  it  appears  that  the  plaintiff  has  since 
become  qualified.^''  Where  the  upper  court  gives  no  direc- 
tion either  to  retry  or  to  dismiss  the  case,  the  lower  court 
is  vested  with  a  legal  discretion.^^  Permission  of  the  upper 
court  must  be  had  before  the  judgment  of  the  trial  court, 
which  has   been  affirmed  on  appeal,  may  be  attacked   for 

1*  Foley     V.     Northern     California  is  Steinfeld  v.  Zeckendorf,  15  Ariz. 

Power    Co.,    165    Cal.    103,    130    Pac.  335,  138  Pac.  1044. 

1183.  19  German-American  State  Bank  v. 

15  Morton  v.  Laesch,  52  Colo.  541,  Sullivan,  50  Wash.  42,  96  Pac.  522; 
125  Pac.  498;  Beymer  v.  Monarch,  23  Thoresen  v.  St.  Paul  etc.  Lumber  Co., 
Idaho,  292,  129  Pac.  919.  73  Wash.  99,  131  Pac.  645,  132  Pac. 

16  Kirby   v.    Hardin,   41    Okl.    609,  860. 

134  Pac.  854.  20  Olympia  Min.   Co.   v.  Kerns,   15 

17  Galbreath  v.  Wallrich,  48  Colo.      Idaho,  371,  97  Pac.  1031. 

127,  139  Am.  St.  Eep.  263,  109  Pae.  21  state  v.  District  Court,  40  Mont. 

417.  206,  105  Pac.  721. 
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fraud.22  The  lower  court  should  order  the  disposition  of 
funds  deposited  in  court  according  to  the  judgment  of  the 
upper  court.2^  The  lower  court  cannot  amend  the  judgment 
to  include  a  coi*poration  which  was  not  a  party  to  the  origi- 
nal action  as  a  defendant,  unless  it  was  a  surety  on  an 
appeal  hond,^^  but  if  the  upper  court  gives  permission  to 
the  appellant  to  amend  his  pleading,  the  lower  court  can- 
not refuse  such  privilege.^^ 

§1957.  Restitution.— The  court  rendering  a  decree  of 
specific  performance  which  was  reversed  upon  appeal  may 
upon  supplementary  complaint,  filed  after  the  decision  of 
the  upper  court,  order  that  the  plaintiif  be  subrogated  to 
the  lien  of  the  mortgage  on  the  land  which  she  had  paid 
off  by  paying  money  into  court  to  discharge  it.^^  Upon  the 
reversal  of  a  decree  of  the  lower  court,  restitution  may  be 
had  under  the  express  terms  of  section  957  of  the  California 
Code  of  Civil  Procedure  or  in  a  separate  action;  the  rules 
of  law  governing  are  those  applicable  to  trustees.  The 
applicant  may  follow  the  property  held  in  trust  or  may 
claim  the  proceeds  thereof  but  cannot  demand  both.^' 

§  1959.  Recall  of  remittitur.— Where  the  remittitur  does 
not  provide  that  the  successful  respondent  recover  costs, 
it  may  be  recalled  and  a  new  remittitur  issued.^*  A  peti- 
tion to  recall  a  mandate  which  seeks  the  relief  sought  by  a 
petition  for  rehearing  which  was  denied  will  not  be  consid- 
ered.^^   The  mandate  may  be  corrected  after  the  term  of 

22  Kath  V.  Brown,  53  Wash.  480,  ^b  Fritz  v.  MUls,  170  Cal.  449,  150 
132  Am.  St.  Rep.  1084,  102  Pac.  424.  Pac.  375. 

23  Wellsville  Oil  Co.  v.  Miller  27  Ward  v.  Sherman,  155  Cal.  287, 
(Okl.),    150   Pac.    186;    State   v.   Su-  100  Pac.  864. 

perior  Court,  71  Wash.  354,  128  Pac.  28  Morgrage  v.  National  Bank  of 

g48_  California,  25  Cal.  App.  133,  142  Pac. 

24  Pacific  Drug  Co.  v.  Hamilton,  76        1124. 

Wash.  524,  136  Pac.  1144.  -^  Eldriedge  v.  Hoefer,  52  Or.  241, 

25  Williams  V.  Pacific  Suretj  Co.,  93  Pac.  246,  94  Pac  563,  96  Pac. 
70  Or.  203,  139  Pac.  934.  1105. 
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court  at  whicli  it  was  issued,^*'  but  tlie  application  therefor 
should  be  made  with  due  diligence.^^  If  the  judgment  is 
inadvertently  reversed  in  favor  of  a  party  who  did  not 
appeal,  the  mandate  will  be  corrected  when  brought  to  the 
court's  attention  upon  petition  for  rehearing.^^ 

§  1960.  Jurisdiction  of  appellate  court  after  remittitur. — 
After  the  supreme  court  has  remanded  the  cause,  an  appeal 
for  writ  of  supersedeas  to  stay  execution  must  be  sought  in 
the  lower  court.^^  In  Oregon,  the  supreme  court  retains 
its  jurisdiction  of  the  case  until  the  end  of  the  term  at 
which  it  was  decided.^*  Where  the  court  of  appeals  modi- 
fies its  original  decree  so  as  to  permit  defendant  to  litigate 
matters  which  he  neglected  to  do  in  the  original  action,  he 
will  be  required  to  pay  the  money  into  court  to  defray 
plaintiff's  expenses  in  such  litigation.^^  Where  the  clerk 
of  the  supreme  court  improperly  inserts  a  provision  for  costs 
in  the  remittitur,  the  proper  method  to  correct  the  error  is 
by  motion  to  strike  the  erroneous  portions  out  instead  of 
by  motion  for  rehearing.^^ 

30  Williams  v.  Pacific   Surety   Co.,  ^^  ^o°^   ^-   United   Railroads,    169 

66  Or.   151,  127  Pac.   145,   131   Pae.  Cal.  618,  147  Pac.  465. 

1021,   132  Pae.  959,   133   Pac.   1186';  ^*  Williams   v.   Pacific   Surety   Co., 

St.  Paul  Fire  etc.  Co.  v.  Peck,  40  Okl.  66   Or.   151,   127   Pac.   145,   131   Pac. 

396    139  Pac.  117.  ^^^l'  ^^^  Pac.  959,  133  Pac.  1186. 

'                  '         *  35  Wright  V.   Chilcott,   61   Or.   561, 

81  Peabody  v.  City  of  Edmonds,  72  ^gl  Pac.  895,  122  Pac.  765. 

Wash.  604,  131  Pac.  250.  3,  g^^    j^^^^j^    ^^^     j„     ^^_    ^_ 

32  Damon  v.  Ryan,  74  Wash  138,  Stevinson,  165  Cal.  540,  132  Pac. 
Ann.  Cas.  1915A,  734,  132  Pac.  871.  1021. 
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§  1962.  When  lies. — Cases  of  appeal  from  justices'  courts 
are  subject  to  statutory  regulation,  and  the  statute  must 
be  substantially  complied  with  in  order  to  confer  jurisdic- 
tion upon  the  appellate  court.^  Justices'  courts  are  courts 
of  limited  jurisdiction,  and  have  exclusive  jurisdiction  over 
controversies  which  do  not  raise  the  question  of  the  con- 
stitutionality of  a  law  or  the  right  to  impose  a  tax  or  the 
right  of  possession  or  title  to  land,  and  in  which  the  amount 
involved  is  less  than  the  amount  fixed  by  the  statutes  of  the 
different  states,  which  ranges  from  one  hundred  dollars  to 
three  hundred  dollars.  In  some  states  there  is  no  appeal 
from  a  decision  of  a  justice  of  the  peace  where  the  amount 
involved  is  less  than  twenty  dollars.^  An  appeal  lies  only 
from  a  judgment  and  not  from  an  order  refusing  a  motion 

1  state  V.  District  Court,  41  Mont.  bert  (Okl.),  148  Pac.  128;  L.  O.  L., 
100,  21  Ann.  Cas.  1307,  108  Pae.  580.       sec.  2467,  Amendments  1915,  p.  42. 

2  St.  Louis  &  S.  F.  Ry.  Co.  v.  Tol- 
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to  quash  an  execution.'  In  Kansas,  a  writ  of  error  does 
not  lie  to  a  judgment  of  a  justice  of  the  peace.^  In  some 
jurisdictions  an  appeal  may  be  taken  from  a  default  judg- 
ment,^ but  in  others  an  attack  upon  such  a  judgment  must 
be  by  certiorari.^  There  is  no  appeal  from  an  order  open- 
ing a  default  judgment.' 

§  1963.  Appeal,  how  taken. — An  appeal  is  taken  from 
a  judgment  of  a  justice  of  the  peace  by  serving  and  filing 
a  notice  and  undertaking  in  the  justice  court  and  deposit- 
ing the  costs  for  the  making  of  a  transcript  and  the  filing 
of  the  appeal,  together  with  the  trial  fee  in  the  upper  court, 
whereupon  the  justice  of  the  peace  must  prepare  a  tran- 
script of  his  docket  and  forward  the  same  with  all  papers 
and  files  of  the  case,  and  the  filing  and  trial  fee,  to  the 
superior  court.*  One  of  two  defendants  may  appeal  from 
a  judgment  of  the  justice  of  the  peace  without  joining  the 
other.^  Upon  a  garnishee's  appeal,  a  principal  defendant 
who  has  not  appeared  in  the  action  is  not  a  necessary 
party.^" 

§  1967.  Jurisdiction. — ^Tf  a  justice  court  does  not  have 
jurisdiction  of  an  action  because  it  involves  title  to  land,  or 
is  a  suit  in  equity,  the  superior  court  will  not  secure  juris- 
diction upon  an  appeal."  A  district  court,  on  appeal,  has 
the  same  jurisdiction  as  existed  in  the  justice  court,  and  if 

8  Buckholts  V.  Farrell,  39  Okl.  713,  8  Cal.  Code  Civ.  Proc.  981;   Stats. 

136  Pac.  745.  1915,  p.  236. 

4  Kroenert  v.  Sawyer,  87  Kan.  374,  s  Huls  v.  Janeway,  42  Okl.  33,  140 
124  Pac.  418,  88  Kan.  406,  128  Pae.  Pac.  419,  reversing  Brown  v.  Yates, 
208.  24  Okl.  231,  103  Pac.  667;   see.  also, 

5  Faggard  &  Co.  v.  Cunningham,  18  Kanaga  v.  Lahr,  42  Okl.  284,  141  Pae. 
N.  M.  510,  138  Pac.  264.  411. 

6  American  Law  Book  Co.  v.  Su-  lo  Johnson  v.  Stoval,  44  Okl.  443, 
perior  Court,  164  Cal.  327,  128  Pae.  144  Pac.  1057. 

921.  11  Bates   v.   Ferrier,    19   Cal.    App. 

7  Biirch  T.  Roberson,  47  Mont.  456,  79,  124  Pae.  889;  Mettler  v.  Adam- 
132  Pac.  1132.  son,  38  Mont.  198,  99  Pac.  441. 
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the  judgment  below  is  void  because  for  an  excessive  amount, 
it  is  not  appealable.^"  On  an  appeal  to  the  superior  court, 
the  respondent  does  not  waive  the  question  of  jurisdiction 
because  he  files  an  answer,'^  or  because  he  consents  to  set- 
ting the  case  for  trial  after  a  motion  to  dismiss  is  over- 
ruled.^^ An  objection  to  the  jurisdiction  of  a  county  court 
because  the  justice  failed  to  file  a  transcript  on  appeal  comes 
too  late  after  the  trial  has  commenced.^^ 

The  county  courts  have  exclusive  jurisdiction  of  all  ap- 
peals from  judgments  of  the  justice  of  the  peace,^^  and  this 
rule  applies  to  cases  where  the  justice  wrongfully  refused 
to  transfer  a  case  to  another  township  because  of  preju- 
dice." The  trial  in  the  county  court  is  usually  both  of  law 
and  facts.^* 

§1969.  Amendment  of  pleadings  upon  appeal.— The 
superior  court  on  an  appeal  from  a  justice  court  may,  under 
section  472  of  the  California  Code  of  Civil  Procedure,  deny 
the  defendant  the  privilege  of  answering  after  his  demurrer 
has  been  overruled.^^  The  allowance  of  amendments  is 
within  the  discretion  of  the  upper  court,^^  but  a  pleading 
that  is  sufficient  in  the  justice  court  is  sufficient  on  appeal,^^ 

12  Fitchett  V.  Henley,  31  Nev.  326,  "  Ewers  v.   Kilgore,  38   Okl.   196, 

102   Pac.   865,    104   Pae.   1060;    Ban-  130  Pac.  938. 

croft  V.  Pike,  33  Nev.  53,  110  Pac.  ^g  Leavell    v.    Superior    Court,    27 

1 ;    State   V.    Third   Judicial    District  ^^^   ^^^^^  j9j^  149  -p^^   372. 

Court,  36  Utah,  68,  104  Pac.  750.  .  ^  x.  -u     a-,     k,     *■ 

i,.  '  n  f„„    Q.alo    Co  20  Giovanetti    v.    Schab,    41    Mont. 

>.  stepson    Oompu.,Bg    Seal.    Co.  ^^_^    ^^       ^^    ^^^.^  ^^^    ^ 

'•  S>.P"'«  Court,  12  Cal.  App.  5.6,       ^^  ,^    ^^^^^^^  ^^  ^^^    ^^^^  ^^^  p^^ 

""L  St:;ie  I   00.  ,.   Third    District  209;    Hortoo    v.    Eariy,    39    0,,K    9^, 

Co„r,  n  Uta,,,  mu.  Fa.  3..  *-■  ^-■,^'^^^,^;  ^^^«^:  l^, 

..  Hall  V.  Joae.,  45  Colo.  228,  100  i^^^  J_  ^^_^  •   ^^  ^^_    ^^^^  ^^^  ^^^ 
Pac.  4iS. 

16  Spies  V.  Stone,  40  Okl.  542,  139  70y. 

Pac.  951.  2^  Elsea   Bros.   v.   Killian,   38   Okl. 

IT  State  V.  Morgan,  44  Utah,  224,  174^  132  Pac.  686. 
Ann.  Cas.  1916D,  1279,  140  Pac.  218. 
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and  where  an  oral  answer  has  been  used  in  the  justice  court, 
defendant  need  not  file  a  written  answer  in  the  appellate 
court.^^  On  an  appeal  from  a  justice  court  to  a  county  court 
written  pleadings  cannot  be  required,^^  and  penalties  for 
failure  to  furnish  a  bill  of  particulars  which  apply  in  the 
justice  court  cannot  be  enforced  in  the  upper  court.-* 
Amendments  which  merely  add  to  the  amount  of  damages 
or  items  of  the  indebtedness  of  the  same  class  are  permis- 
sible.^^ The  failure  of  a  minor  to  prosecute  his  action  in 
the  lower  court  by  a  next  friend  or  guardian  may  be  cured 
by  an  amendment  on  appeal.^^  An  appeal  from  a  justice 
court  is  triable  de  novo  at  the  option  of  the  appellant.^^ 
An  order  of  dismissal  by  a  justice  of  the  peace  is  in  effect 
a  judgment  for  defendant  and  plaintiff  may  have  a  trial 
de  novo  on  appeal,^^  but  the  rule  is  that  the  issue  of  fact 
must  have  been  tried  in  the  justice  court.^^  Where  defend- 
ant appears  especially  and  objects  to  the  jurisdiction,  but 
on  an  appeal  from  a  dismissal  of  the  action  he  answers  to 
the  merits,  his  objections  are  waived.^*^  A  trial  de  novo 
means  a  trial  anew  of  the  entire  case,  as  if  no  action  had 
been  instituted  below.^^  There  being  no  written  pleadings 
in  the  justice  court  of  Colorado,  the  theory  upon  which 


*2  St.  Louis  etc.  Ey.  Co.  v.  Leath- 
ers Bros.,  36  Okl.  113,  128  Pac.  126. 

23  Utah  Nursery  Co.  v.  Marsh,  46 
Colo.  211,  103  Pac.  302. 

24  Walsh  V.  Walsh,  46  Colo.  344, 
104  Pac.  399. 

25  Kent  V.  Benson  (Ideal  Lighting 
Co.),  86  Kan.  806,  121  Pae.  907;  Hor- 
ton  V.  Early,  39  Okl.  99,  Ann.  Cas. 
1915D,  82.5,  47  L.  E.  A.  (N.  S.)  314, 
134  Pac.  436. 

26  Hill  V.  Eeed,  23  Okl.  616,  103 
Pac.  855. 

27  Rogers  V.  Kemp  Lumber  Co.,  18 
N.  M.  300,  51  L.  E.  A.   (N.  S.)   594, 


137  Pac.  586;  Winnett  v.  Superior 
Court,  26  Cal.  App.  332,  146  Pac. 
1050;  Davis  v.  Norton,  36  Okl.  505, 
129  Pac.  750;  Fooshee,  etc.  v.  Smith, 
34  Okl.  247,  124  Pac.  1070. 

28  Peacock  v.  Superior  Court,  163 
Cal.  701,  126  Pac.  976. 

29  Lewis  V.  Superior  Court,  11  Cal, 
App.  483,  486,  105  Pac.  763. 

30  State  V.  Third  Judicial  District 
Court,  36  Utah,  223,  102  Pac.  868; 
Downing  v.  Tipton,  48  Colo.  364,  110 
Pac.  70. 

31  Peters  v.  Holder,  40  Okl.  93,  136 
Pac.  400. 
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the  case  was  tried  must  be  ascertained  from  the  proceed- 
ings at  the  trial  f^  the  court  does  not  review  the  judgment.^' 

Where  the  suit  is  on  a  bill  of  particulars,  either  upon 
an  express  or  implied  contract,  plaintiff  on  appeal  may 
testify  to  the  express  contract.^^  The  Utah  statute  makes 
every  judgment  void  which  is  given  upon  a  complaint  not 
legally  verified  or  which  contains  an  untrue  allegation  of 
a  jurisdictional  fact,  and  the  decision  of  the  case  upon 
such  grounds  is  not  a  decision  upon  the  merits  upon  ap- 
peal.^^  A  justice  of  the  peace  has  no  authority  to  enter 
a  judgment  of  nonsuit,  and  therefore  an  appeal  from  a 
judgment  of  dismissal  based  upon  an  order  of  nonsuit  is 
not  an  appeal  upon  a  question  of  law  alone,  which  will 
permit  the  upper  court  to  remand  the  case  for  further 
trial.^^ 

Technical  errors  will  not  cause  the  reversal  of  the  judg- 
ment of  the  justice  unless  the  substantial  rights  of  the  par- 
ties have  been  affected  thereby." 

§  1972.  Statement. — A  justice  of  the  peace  may  be  com- 
pelled by  mandamus  from  the  upper  court  to  transmit  a 
transcript  of  the  proceedings.^®  The  upper  court  should 
be  able  to  determine  the  jurisdiction  of  the  justice  court 
from  an  inspection  of  the  record.^^  As  to  all  matters  re- 
quired  to  be  recorded  and  which  are  recorded  in  the  record 
of  the  justice  of  the  peace,  the  transcript  is  conclusive.^" 

82  Denver  &  E.  G.  K.  Co.  v.  Shaw,  37  Eice  v.  Folsom,  32  Okl.  496,  122 
56  Colo.  103,  136  Pac.  1052.                          Par.   236;   Elsea  Bros.  v.  Killian,  38 

83  McCreary    v.    Brady,    26     Colo.        Okl.  174,  132  Pac.  686. 

App.  297,  143  Pac.  829.  33  g^origie   v.   Camp,  42   Okl.   258, 

84  Nelson  v.  Davidson,  45  Okl.  356,  j  .„  p        nAg 
145  Pac.  772. 

85  Salt  Lake  Coffee  &  S.  Co.  v.  Dis-  ^^  Tooele  Meat  etc.  Co.  v.  Morse, 
trict   Court,   44   Utah,   411,   140   Pac.  *3  Utah,  515,  136  Pac.  965. 

666.  40  Douglas    v.    District    Court,    45 

36  Peacock   v.   Superior   Court,   163        Utah,  486,  146  Pac.  562. 
Cal.  701,  126  Pac.  976. 
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Under  a  statute  which  commands  the  justice  to  transmit 
the  papers  to  the  upper  court  within  ten  days  after  the 
appeal  has  been  perfected,  appellant  who  has  paid  the  fees 
and  is  not  in  default  may  compel  the  performance  of  such 
duty,  and  in  extreme  cases  a  fine  may  be  imposed  by  the 
upper  court.''^  Upon  timely  motion,  the  justice  may  be 
allowed  to  add  his  certificate  to  the  transcript  after  it  has 
been  sent  up.^^  The  jurisdiction  of  the  upper  court  at- 
taches upon  the  filing  of  the  transcript  of  the  justice  of 
the  peace,^^  and  where  the  transcript  does  not  show  ser- 
vice of  the  copy  of  the  notice  of  appeal,  the  upper  court 
may  permit  the  appellant  to  supply  such  proof,  and  upon 
the  filing  of  the  same  will  take  jurisdiction,'*^  but  ordinarily 
the  upper  court  will  not  rely  upon  affidavits.*^  The  upper 
court  cannot  amend  the  transcript  by  inserting  an  oral 
argument.*®  In  Wyoming,  a  bill  of  exceptions  must  be  filed 
in  order  to  raise  any  questions  except  those  of  jurisdiction 
or  sufficiency  of  the  pleading  which  appear  upon  the 
record.*^ 

§1973.  Filing  of  notice. — The  filing  of  the  notice  of 
appeal  and  service  of  a  copy  thereof,  together  with  a  copy 
of  the  bond  and  the  filing  of  the  bond  within  thirty  days 
after  rendition  of  the  judgment,  are  jurisdictional  prerequi- 
sites, and  all  must  be  completed  within  the  time  in  order 
to  effect  the  appeal.*^  The  purpose  of  the  statute  requiring 
notice  of  the  entry  of  judgment  in  the  justice's  court  is  to 
advise  the  defeated  party  thereof  that  he  may  perfect  any 

<i  Bush    V.    Baker,   46    Mont.    535,  *5  State  v.   Third  Judicial  District 

129  Pac.  550.  Court,  36  Utah,  502,  105  Pac.  105. 


<2  Chicago,  R.   I.  &  P.  Ry.   Co.  V. 

Moore,  34  Okl.  199,  124  Pac.  989. 


46  Barnett  v.  Darrah,  17  Wyo.  476, 
100  Pac.  926. 

47  Hudson    Coal   Co.    v.    Hauf,    18 
«  Hall  V.  Jones,  45  Colo.  228,  100       ^yg^  425^  109  Pac.  21. 

Pac.  418.  48  Crowley  Launch   etc.   Co.   v.   Su- 

44  State  V.  Third  Judicial  District        perior   Court,   10   Cal.   App,   342,   101 
Court,  36  Utah,  267,  103  Pac.  261.  Pac.  935. 
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appeal  which  he  desires  to  make,  and  where  such  notice  is 
required,  the  defendant  against  whom  the  defective  judg- 
ment has  been  rendered  will  have  thirty  days  from  the  date 
of  service  upon  him  of  such  notice,  but  if  he  attacks  the 
judgment  by  a  writ  of  certiorari,  he  waives  the  notice/^ 
In  California,  the  defeated  party  must  perfect  his  appeal 
within  thirty  days  after  rendition  of  the  judgment  in  the 
justice  court,  and  failure  to  do  so  may  not  properly  be 
excused  under  section  473  of  the  California  Code  of  Civil 
Procedure.^^  Service  of  the  notice  of  the  judgment  in  the 
justice  court  may  be  made  by  letter,  but  proof  thereof 
should  be  filed  and  become  a  part  of  the  record.^^ 

§  1975.  Notice  of  appeal.— The  notice  of  appeal  must 
convey  sufficient  information  to  enable  the  adverse  party 
to  know  what  is  required  of  him,  but  it  need  not  mention 
the  amount  of  the  judgment.^^  A  recital  in  the  notice  that 
the  appeal  is  taken  upon  both  questions  of  law  and  fact  is 
not  conclusive.^*  The  order  in  which  the  notice  is  filed 
and  served  is  immaterial.^^  Filing  a  supplementary  com- 
plaint in  the  upper  court  is  a  waiver  of  any  irregularities 
in  the  notice  of  appeal.^^  Where  the  notice  recites  that  the 
appeal  is  from  a  whole  judgment,  the  statute  requiring  the 
notice  to  state  whether  the  appeal  is  from  a  whole  or  a 
part  of  the  judgment  and  whether  upon  questions  of  law 

*9  Forsythe  v.  Third  Judicial  Dis-  144,  127  Pac.  88;  Watts  v.  State  etc. 

triet    Court,    41    Utah,    16,    123    Pac.  Assn.,  56  Or.  56,  107  Pac,  695. 

621;  Utah  Comp.  Laws,  sec.  3744.  „  p^^^^^^   ^    ^^                           ^^3 

60  Behymer   v.   Superior   Court,   18  ^.^j^            ^^^ 

Cal.  App.  464,  123  Pac.  340.  ' 

51  Tooele  Meat  &  S.  Co.  v.  Morse,  "*  State  v.  Brown,  30  Nev.  495,  98 
43  Utah,  515,  136  Pac.  965.  Pac.  871.     Contra,  see  State  v.  Third 

52  Marlowe  v.  Michigan  Stove  Co.,  Judicial  District  Court,  36  Utah,  502, 
48  Mont.  342,  137  Pac.  539;  Darling  105  Pac.  105. 

V.  Frenistadt,  22  Idaho,  684,  127  Pac.  ss  Davidson  v.  O'Donnell,  41  Mont. 

674;    Valadon  ▼.  Lohman,  46   Mont.       308,  110  Pac.  645. 
21 
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or  fact,  or  both,  is  substantially  complied  with,  and  the  case 
may  be  tried  de  novo.^^ 

§  1976.  Deposit  in  lieu  of  bond. — A  deposit  with  the  jus- 
tice of  the  peace  of  a  sum  of  money  equal  to  the  amount  of 
the  judgment  appealed  from,  including  all  costs,  is  equiva- 
lent to  the  filing  of  an  undertaking  for  the  payment  of 
costs  on  appeal  so  as  to  make  the  appeal  effectual.^'^ 

§  1977.  Cost  bond  on  appeaJ. — ^Where  the  original  under- 
taking is  fatally  defective,  or  where  the  sureties  fail  to 
justify  within  the  time  prescribed  by  the  statute,  the  upper 
court  obtains  no  jurisdiction.^^  Such  a  lack  of  jurisdiction 
is  not  waived  by  filing  a  demurrer  to  the  complaint,  and 
though  the  record  has  been  transmitted  to  the  upper  court, 
the  case  is  to  be  considered  as  still  in  the  justice  court,  so 
as  to  again  necessitate  the  transmitting  of  papers  upon  the 
filing  of  the  second  and  proper  notice  of  appeal  and  under- 
taking.^®  Notice  of  the  filing  of  the  undertaking  on  appeal 
is  not  jurisdictional,  and  the  failure  to  give  such  notice  is 
not  suflScient  ground  for  dismissal.^*'  If  notice  of  the  excep- 
tion to  the  sureties  is  served  by  mail,  the  affidavit  of  service 
should  show  that  the  conditions  are  such  as  to  permit 
service  by  mail.^^  The  right  to  require  the  justification  of 
sureties  on  an  appeal  bond  is  personal,  and  may  be  waived 
by  failure  to  file  an  exception  or  by  withdrawing  the  ex- 

66  Bauer's  Law  etc.  Co.  v.  Superior  387,  142  Pac.  614;  Browder  v.  Etcher- 
Court,    10    Cal.    App.    423,    102    Pac.  sor,  25  Idaho,  128,  136  Pac.  612. 
547.  59  Tompkins  v.  Superior  Court,  24 

57  Floyd  V.  Sixth  Judicial  District  Cal.  App.  657,  142  Pac.  96. 

Court,  36  Nev.  349,  135  Pac.  922.  so  Eigby    t.    Superior     Court,     1G2 

58  Starr  v.  Superior  Court,  23  Cal.       Cal.  234,  122  Pac.  958. 

App.  670,  139  Pac.  241;  Keefe  v.  Su-  si  Eubenstine  v.  Superior  Court,  IS 

perior  Court,  23   Cal.  App.   750,   139       Cal.  App.    128,   122    Pac.    820;   Cal. 
Pac.  899;  Nicholson  V.Newton,  71  Or.       Code   Civ.   Proc.    1010. 
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ception.®^  It  is  proper  for  the  upper  court  upon  motion  to 
allow  a  bond  on  appeal  to  be  corrected  for  deficiency  in 
form  and  amount,  and  to  add  the  certificate  of  the  justice 
of  the  peace  to  the  transcript.^^ 

The  sureties  on  an  appeal  bond  for  both  defendants  are 
subject  to  payment  thereon  if  a  judgment  of  the  upper  court 
on  appeal  is  rendered  against  either  of  said  defendants,^^ 
but  where  one  of  the  defendants  files  a  separate  appeal  from 
a  judgment  rendered  in  his  favor  but  against  another  de- 
fendant, there  is  no  liability  upon  his  appeal  bond.*'^ 

§  1980.  Justification. — ^An  appeal  will  not  be  dismissed 
because  the  undertaking  is  defective  in  not  showing  in  the 
affidavit  whether  the  sureties  are  householders  or  free- 
holders.^^ Where  both  the  husband  and  wife  are  named 
as  appellants,  the  wife  cannot  act  as  a  surety,  although  it 
be  claimed  that  she  has  no  interest  in  the  judgment.^'^ 

§  1981.  Undertaking,  sufficiency  of. — ^Where  an  under- 
taking is  defective  in  form,  the  respondent  cannot  complain 
if  the  appellant  files  an  additional  bond  which  is  perfect  in 
form,  whether  or  not  such  additional  bond  is  strictly  neces- 
sary.*'^ "Where  the  justice  of  the  peace,  by  mistake,  marked 
a  bond  filed  when  presented,  and  thereafter  the  notice  and 
same  bond  were  presented,  the  justice  should  refile  the  bond, 
and  his  failure  to  mark  it  filed  as  of  the  later  date  does  not 
deprive  it  of  its  effect  as  a  timely  undertaking.®^  An  un- 
dertaking may  be  sufficient  as  a  cost  bond  and  to  effect  the 

62  Bush  V.  Baker,  46  Mont.  535,  ««  Rauer's  Law  etc.  Co.  v.  Superior 
129  Pac.  550.  Court,  169  Cal.  296,  146  Pac.  866. 

63  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  67  Keefe  v.  Superior  Court,  23  Cal. 
Moore,   34  Okl.   199,   124  Pac.  989.  App.   750,   139   Pac.   899. 

6*  Farmers'  Loan  etc.  Co.  v.  Loyd,           gs  Cohen  v.  Conniek,  26  Cal.  App. 

41  Okl.  569,  139  Pac.  278.  491,  147  Pac.  479. 

65  McCrcary    v.     Brady,    26  Colo.            b9  Dillon  v.  Superior  Court,  24  Cal. 

App.  297,  143  Pac.  829.  App.  760,  142  Pac.  503. 
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appeal  and  not  be  sufficient  in  amount  to  act  as  a  stay 
bond.'^^  The  omission  from  an  appeal  bond  of  the  condition 
that  the  appellant  will  prosecute  his  appeal  without  un- 
necessary^ delay  may  be  cured  by  amendment  or  the  sub- 
stitution of  a  new  bondJ^ 

§  1984.  Effect  of  appeal. — A  judgment  of  the  superior 
court  on  an  appeal  and  trial  de  novo  is  executed  in  the  same 
manner  as  if  the  action  were  originally  brought  in  the 
superior  court,  and  the  justice  court  has  nothing  further  to 
do  with  the  case;'^^  the  superior  court  cannot  remand  the 
case  or  compel  the  justice  court  to  again  assume  juris- 
dictionj* 

§  1985.  Dismissal. — In  an  action  pending  in  the  superior 
court  on  an  appeal  from  a  justice  court,  a  motion  may  be 
made  to  dismiss  the  case  for  want  of  jurisdiction  without 
waiting  the  two  years'  period  of  time  prescribed  by  section 
583  of  the  California  Code  of  Civil  Procedure  for  the  dismis- 
sal of  actions  in  the  superior  court."^^  Where  the  amended 
complaint  upon  which  the  case  is  tried  is  not  in  the  record, 
the  upper  court  may  dismiss  the  appeal.'^^  The  appeal  must 
be  dismissed  at  any  time  that  want  of  jurisdiction  appears 
upon  the  record."^^  Two  appealed  cases  may  be  consoli- 
dated in  the  upper  court,  though  the  sum  of  the  two  claims 
exceeds  the  amount  of  jurisdiction.'^  Mere  failure  to 
prosecute  an  appeal  does  not  give  the  superior  court  power 

70  Marlowe  v,  Michigan  Stove  Co.,  74  Pistolesi  v.  Superior  Court.  26 
48  Mont.  342,  137  Pac.  539.                        Cal.    App.    403,    147    Pac.    104;    Cal. 

71  Eoberts  v.  Converse,  44  Okl.  552,       Code  Civ,  Proc.  980. 

145  Pac.  774;  Federal  Discount  Co.  v.  75  West     Coast     Lumber     Co.     v. 

Clowdus   (Okl.),   150  Pac.  1104.  Brady,  69  Or.  39,  137  Pac.  764. 

72  Kabin  v.  Pierce,  10  Cal.  App.  76  Barnett  v.  Hull,  19  Cal.  App. 
734,  103  Pac.  771.  91,  124  Pac.  885. 

73  Bancroft  v.  Pike,  33  NaT.  53,  "  Ray  v.  Missouri  etc.  E.  Co.,  90 
110  Pac.  1.  Kan.  244,  133  Pac.  847. 
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to  dismiss  it;  only  the  failure  to  perfect  the  appeal  gives 
such  right,  and  where  an  appeal  is  taken  by  a  defendant 
from  a  judgment  of  the  justice  court  upon  questions  of  both 
law  and  fact,  the  plaintiff  is  the  actor  in  the  superior  court 
and  is  the  one  who  is  bound  to  prosecute  the  action  to  final 
judgment.'® 

»»  Eabin   v.  Pierce,   10   Cal.   App.  734,  103  Pac.  771. 
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CHAPTER  LXXII. 
CERTIOEARI,  OR  WRIT  OF  REVIEW. 

§  1993.  Defined. 

§  1995.  Jurisdiction  as  to  subject  matter. 

§  1999.  Exceeding  jurisdiction. 

§  2000.  Appeal, 

§  2003.  Questions  that  may  be  raised. 

§  2004.  Proceedings  in  certiorari — Petition. 

§  2006.  The  same— Parties. 

§  2007.  The  same— Notice. 

§  2008.  The  same — Time  and  laches. 

§  2011.  The  same — Eeturn  to  the  writ. 

§  2012.  Conclusiveness  of  the  return. 

§  2013.  The  same — Dismissal  or  quashing  of  the  writ. 

§  2015.  Principles  of  determination. 

§  1993.  Defined.  —  Certiorari  issues  only  to  review 
judicial  or  gmisi-judicial  proceedings  in  excess  of  juris- 
diction/ and  not  merely  to  prevent  a  threatened  wrong,^ 
nor  to  correct  errors  which  may  be  considered  and  cor- 
rected upon  an  appeal.^  The  acts  of  a  board  or  commission 
which  has  exceeded  its  jurisdiction  may  be  reviewed  on 
writ  of  certiorari^  It  is  the  nature  of  the  act  to  be  per- 
formed, rather  than  the  office,  board  or  body  which  per- 
forms it,  which  determines  whether  or  not  it  is  an  exercise 

1  Goodman    v.    Superior    Court,    8  3  Miles   v.  .Justice   Court,    13   Cal. 

Cal.  App.  232,  96  Pae.  395;   Golden  App.    454,    110    Pac.    349;    State    v. 

Gate  Tile  Co.   v.   Superior   Court,   159  Superior    Court,    66    Wash.    225,    119 

Cal.  474,   114  Pac.  978;   Hodgdon  y.  ^^c.    383;    Times-Mirror    Co.    v.    Su- 

G Godspeed,  60  Or.   1,  118  Pac.    167;  P"'"'"  ^«"^*'   ^^   ^^'-  ^PP-  ^'^^'   ^^^ 

Cookinham  v.  Lewis,  58  Or.  484,  114  ^^'^-   -^^'^    ^^^^^^   ^°"'"*   "^   ^^'"^P' 

Pac.    88,    115     Pac.    342;    Elmore   v.  ^''""^y   v.   People,   55   Colo.   2^8    133 

Pae.  752;  In  re  Benedictine  Fathers, 


Tillamook  Co.,  55  Or.  224,  105  Pae. 
900. 


45  Okl.  358,  145  Pae.  494. 

4  Imperial  Water  Co.  v.  Board  of 
2  Page  V.  Commercial  Nat.  Bank,      Supervisors,    162    Cal.  14,    120    Pac. 


38  Utah,  440,  112  Pac.  816.  780. 
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of  a  judicial  or  quasi-jndiQial  function;^  but  it  may  not  be 
used  to  set  aside  an  examination  conducted  by  a  civil  ser- 
vice commissioner  before  the  commission  has  established 
rules  for  the  conduct  of  such  examination.^  Certiorari  is 
an  appropriate  remedy  to  determine  whether  the  lower 
court  has  exceeded  its  jurisdiction  or  greatly  abused  its  dis- 
cretion, as  appears  from  the  record  or  the  admitted  or 
established  facts,  and  a  trial  de  novo  may  be  secured  of  a 
case  tried  before  a  justice  of  the  peaceJ  The  statutory  writ 
of  certiorari  is  substantially  the  same  as  the  common-law 
writ.* 

§  1995.  Jurisdiction  as  to  subject  matter.— Matters 
which  are  entirely  within  the  discretion  of  the  lower  court 
cannot  be  reviewed.^  The  decision  of  the  superior  court 
dismissing  an  appeal  from  a  justice  court  for  want  of  an 
undertaking  may  be  reviewed;^*'  but  an  erroneous  dismissal 
of  an  appeal  is  no  more  jurisdictional  than  an  erroneous  de- 
cision upon  the  merits,  and  is  not  reviewable  on  certiorari}'^ 
The  court  can  consider  only  errors  disclosed  by  the  peti- 
tion,^2  i3^t  the  evidence  itself  may,  in  proper  cases,  be  taken 
up  for  examination.^^    Where  no  appeal  lies  from  an  order 

6  Lansdon  v.  State  Board  of    Can-  8  Curran  t.  State,  53  Or.   154,  99 

vassers,  18  Idaho,  596,  111  Pae.  133;  Pac.  420. 

State   V.   Board    of   County   Commrs.,  ^  Stimpson  Computing  Scale  Co.  v. 

47  Mont.  531,  134  Pac.  291 ;   Vadney  Superior  Court,  12  Cal.  App.  586,  107 

V.  State  Board  of  Medical  Examiners,  P^^.  1013. 

19  Idaho,  203,  122  Pac.  1046.  ^°  Thomas    v.    Hawkins,     12     Cal. 

„  ^    ,  r,-  -1   o      •       n  irn       App.   327,    107    Pac.   578;     Imperial 

6  Cook  V.   Civil  Service  Com.,   160       ^\  '         ^       ,     j.   I 

Water   Co.   v.   Board   of   Supervisors, 
Cal.  589,  117  Pac.  663.  ^^^  Cal.  14.  120  Pac.  780. 

7  Chenoweth  v.  State  Board,  57  „  McGowan  v.  Superior  Court,  13 
Colo.  74,  Ann.  Cas.  1915D,  1188,  51  c^l.  App.  153.  109  Pac.  35;  Euben- 
L.  R.  A.  (N.  S.)  958,  141  Pac.  132;  gtine  v.  Superior  Court,  18  Cal.  App. 
State  V.  District  Court,  38  Mont.  166,       128,  122  Pae.  820. 

129   Am.  St.   Eep.   636,  35   L.  R.   A.  12  Kinney   v.    City   of   Astoria,   58 

'   (N.    S.)    1098,    99    Pac.    291;    More-  Or.  186,  113  Pac.  21. 
field  V.  Koehn,  53  Colo.  367,  127  Pac.  i."?  Great    Western     Power     Co.     v. 

234.  Pillsbury,  170  Cal.  180,  149  Pac. 
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striking  out  a  cost  bill,  certiorari  may  issue."  Certiorari 
will  not  lie  to  determine  a  mere  abstract  question,  such  as 
the  consideration  of  court-martial  proceedings  in  which  a 
militia  officer  was  sentenced  to  be  reprimanded  and  the  sen- 
tence had  been  executed  and  the  officer  restored  to  duty.^^ 

§  1999.  Exceeding  jurisdiction. — The  supreme  court  may 
deteiTuine  under  a  writ  of  certiorari  whether  the  superior 
court  has  acted  within  its  jurisdiction  in  a  local  option 
election  contest,  although  the  code  makes  the  decision  of 
the  lower  court  final  on  the  merits  of  a  case.^®  Where  no 
bond  is  filed  on  an  appeal  from  a  justice  court,  the  refusal 
of  the  superior  court  to  dismiss  the  appeal  may  be  taken  up 
by  certiorari.  The  lower  court's  determination  of  its  own 
jurisdiction  is  conclusive  only  where  it  is  based  upon  dis- 
puted facts  or  a  natural  inference  from  the  acts  of  the 
parties.^'^ 

§  2000.  Appeal. — If  the  relief  sought  may  be  had  on 
appeal,  a  review  of  the  proceedings  cannot  be  had  by  writ 
of  certiorari,  even  though  the  remedy  by  appeal  be  less 
speedy/^    In  some  instances,  however,  certiorari  will  issue 

9    N.  C.  C.    A.    466;     Hoffeeker    v.  gren  v.  Superior  Court,  8  Cal.   App. 

Board   of   Supervisors,   23   Cal.   App.  622,  97  Pac.  681;  Magee  v.  Superior 

405,   138   Pac.   371;    Crouch  v.  Koss,  Court,    10    Cal.   App.    154,   101    Pac. 

83  Wash.  73,  145  Pac.  87.  532;   Baird  v.  Justice  Court,  11  Cal. 

14  Eadovich  v.  Western  Union  Tel.  App.  439,  105  Pac.  259;  Thomas  v. 
Co,  (French),  36  Nev.  341,  135  Pac.  Hawkins,  12  Cal.  App.  327,  107  Pac. 
920,  136  Pac.  704.  578;    Olcese    v.    Justice    Court,    156 

15  State  V.  Mead,  52  Wash.  533,  Cal.  82,  103  Pac.  317;  Postal  Tele- 
100  Pac.  1033.  graph-Cable  Co.  v.  Superior  Court,  22 

16  State  V.  Superior  Court,  72  Cal.  App.  770,  136  Pac.  538;  Cassidy 
Wash.  144,  44  L.  R.  A.  (N.  S.)  1209,  v.  Norton,  25  Cal.  App.  433,  143  Pac. 
129  Pac.  900.  1057;    Huntington   Park   Imp.   Co.   v. 

17  Bergevin  v.  Wood,  11  Cal.  App.  Superior  Court,  17  Cal.  App.  692,  121 
643,  105  Pac.  935.  Pac.  701 ;  Bobbitt  v.  Blake,  25  Idaho, 

18  Tingley  v.  Superior  Court,  8  53,  136  Pac.  211;  Utah  Assn.  of 
CaL    App.    47,    96    Pac.    20;    Dahl-  Credit  Men  v.  Budge,  16  Idaho,  751, 
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if  an  appeal  would  not  give  relief  in  time  to  afford  the  appli- 
cant the  fruits  of  his  victory  in  case  he  is  successful/^  or 
where  an  order  is  interlocutory  and  nonappealable,  as  the 
order  directing  the  exhumation  of  a  body  of  a  deceased 
person,^*^  or  an  order  appointing  a  receiver  to  defend  a  fore- 
closure action  for  a  bankrupt  corporation  which  has  for- 
feited its  right  to  do  business  in  the  state,^^  or  where  objec- 
tion is  made  to  the  entry  of  a  default  and  final  judgment 
has  not  been  rendered,"  or  for  an  order  refusing  to  extend 
the  ninety-day  period  of  time  for  filing  a  statement  of  facts 
upon  appeal.^^  But  certiorari  is  not  available  to  review 
condemnation  proceedings  brought  by  a  city,  even  though 
the  delay  of  the  appeal  will  give  the  city  an  opportunity 
to  carry  a  street  across  the  land,^^  nor  to  review  the  recount 
of  an  election  contest  where  it  does  not  appear  that  the 
contestee's  term  would  expire  before  the  decision  of  an 
appeal.^^  The  order  of  a  public  service  commission  direct- 
ing a  water  company  to  make  certain  improvements  and  to 
submit  prices  therefor  for  approval  is  not  a  final  order  re- 
quiring the  improvements,  and  therefore  is  not  appeal- 
able.2« 

102  Pac.  390,  691;  Pierce  v.  Hamil- 
ton, 55  Colo.  448,  135  Pac.  796; 
State  V.  Superior  Court,  80  Wash. 
190,  141  Pac.  365;  Mills  v.  Nickeus, 
81  Wash.  409,  142  Pac.  1145;  State 
V.  French,  82  Wash.  330,  144  Pac. 
28;  Jones  v.  Paul,  56  Wash.  355,  105 
Pac.  625;  State  v.  Superior  Court,  56 
Wash,  649,  28  L.  R.  A,  (N.  S.)  516, 
106  Pac.  150;  Wilson  v.  McGillivray, 
58  Wash.  291,  108  Pac.  620;  State 
V.  Superior  Court,  54  Wash.  225,  103 
Pac.  17;  Rohwer  v.  District  Court, 
41  Utah,  279,  125  Pac.  671;  State 
n  District  Court,  39  Mont.  134,  101 
Pac.  961;  Fitchett  v.  Henley,  31  Nev. 
326,  102  Pac.  865,  104  Pac.  1060; 
Baker  v.  Newton,  22  Okl.  658,  98  Pac. 
931;    State   v.   Second    Judicial   Dis- 


trict    Court,    32    Nev.    18S 

1,    105    Pac. 

1022. 

19  State     V.     Superior 

Court,     76 

Wash.  291,  136  Pac.  147. 

20  State  V.  Clifford,  78 

Wash.  555, 

139  Pac.  650. 

21  Rowe  V.  Stevens,  25  Idaho,  237, 

137  Pac.  159. 

22  State  V.  District  Court,  50  Mont. 

119,  145  Pac.  724. 

23  State     V.     Superior 

Court,     74 

Wash.  601,  134  Pac.  183. 

24  State     V.     Superior 

Court,     68 

Wash.   51,  122   Pac.   614. 

25  State     V.     Superior 

Court,     71 

Wash.  503,   129  Pac.   83. 

26  State  V.  Public  Service  Com.,  81 

Wash.  24,  142  Pac.  431,  \ 

n  Wash.  1, 

137   Pac.  302. 
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§  2003.  Questions  that  may  be  raised. — In  Idato,  in  view 
of  the  provisions  of  Revised  Codes,  sections  4962  and  4968, 
in  proceedings  under  a  writ  of  review,  the  constitutionality 
of  the  statute  upon  which  the  inferior  tribunal  based  its 
authority  cannot  be  passed  upon.^^* 

§  2004.  Proceedings  in  certiorari — Petition. — The  peti- 
tion should  allege  that  petitioner  does  not  have  a  right  to 
appeal  or  to  a  writ  of  error,  or  else  allege  facts  which  show 
that  such  remedies  are  impossible  or  unavailable,^'^  and 
there  must  be  a  clear  statement  of  the  error.^*  It  should 
state  every  fact  from  which  the  court  can  say  whether  or 
not  the  writ  should  issue.^^  The  purpose  of  the  petition  is 
to  advise  the  court  and  the  adverse  party  of  the  particular 
questions  to  be  considered,^"  and  when  attacked  by  motion 
is  construed  most  strongly  against  the  petitioner.^^ 

§  2006.  The  same — Parties. — The  officer  or  tribunal 
whose  action  is  to  be  reviewed  and  in  whose  hands  the 
record  of  such  action  remains  is  a  necessary  party  defend- 
ant, and  in  a  proceeding  against  a  tax  ferret  the  county 
treasurer  and  county  court  are  necessary  defendants.^^  A 
writ  to  review  an  order  of  the  superior  court  should  be 
directed  to  the  court  and  not  to  the  judge  thereof.^^ 

§  2007.  The  same — Notice. — The  writ  of  review  or  order 
to  show  cause  need  only  be  served  on  the  officer  or  tribunal 

26a  Weiser  National  Bank  v.  Wash-  30  White  v.  Brown,  54  Or.  7,  101 

ington     County     (Idaho),     164    Fae.  Fac.  900;  Kinney  v.  Astoria,  58  Or. 

1014.  186,  113  Fac.  21;   Horlgdon  v.  Good- 

27  Carlton  v.  Carlton,  44  Colo.  27,  speed,  60  Or.  1,  118  Fac.  167. 

^^'  31  Druramond     v.     Miami     Lumber 

28  MitcheU  V.  Fortland,  53  Or.  547,       ^       ^g  ^^  ^^g  p^^    ^^^ 

99  Fae.  881,  101  Fac.  388. 

29  Raper  v.   Dunn,   53   Or.   203,   99  ^^  State  v.    Cbickasha    Cotton    On 
Fac.  889;    Hart  v.    Malheur    County  Co.,  45  Okl.  472,  146  Fac.  433. 
Court   (Richardson),  54  Or.  270,  101  33  Richmond     v.     Houser,     7     CaL 
Pac.  900.  Unrep.   343,  96  Fac.   908. 
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to  whom  it  is  directed,^"  but  where  the  writ  is  directed  to 
a  board,  each  member  thereof  should  be  served.^^ 

§  2008.  The  same— Time  and  laches.— An  application  for 
certiorari  to  review  a  judgment  of  foreclosure  made  more 
than  ninety  days  after  entry  of  the  judgment  is  not  made 
in  time.'^  After  eighteen  years,  defendant  mortgagors  can- 
not attack  the  judgment  in  foreclosure  upon  the  mere  state- 
ment that  they  were  not  served  with  the  summons  and  had 
no  knowledge  of  the  action."  Where  the  statute  fixes  no 
time  in  which  an  application  for  review  may  be  made,  it 
must  be  brought  within  the  time  allowed  for  taking  an 
appeal.^^ 

§  2011.  The  same— Return  to  the  writ.— An  answer  to 
the  affidavit  for  a  writ  is  not  a  return  thereto.^^  The  retura 
constitutes  the  answer  as  well  as  the  evidence,  and  recitals 
of  the  petition  are  not  admitted  by  respondent's  failure  to 
answer.^"  In  Oregon,  if  the  return  is  incomplete,  the  court 
may  order  a  further  return  to  be  made.^°* 

§  2012.  Conclusiveness  of  the  return.- Recitals  in  the 
record  of  the  lower  court  not  contradicted  must  be  taken 
as  true,  and  facts  outside  of  the  record  as  well  as  allegations 
of  the  petition  are  not  to  be  considered.^^  The  evidence 
taken  to  determine  jurisdictional  facts  must  be  certified  up 
with  the  record  upon  certiorari  in  order  to  review  such  ques- 

34  Thomas  v.  Hawkins,  12  Cal.  39  State  v.  District  Court,  50  Mont. 
App.  327,  107  Pac.  578.  259,  146  Fac.  539. 

35  Williams  V.  Henry,  70  Or.  466,  40  Townsend  v.  Parker,  21  Cal. 
142  Pac    337-  L.  0.  L.  603,  609.  App.  317,  131  Pac.  766;   EoetWer  v. 

36  State     V.     Superior     Court,     84  Curamings,  84  Or.  442,  165  Pac.  3o5. 
Wash.  663,  147  Pac.  408.  ^    ^Oa  L.  O.  L.  sec.  610,  as  amended 

37  Cooper    V.    Superior    Court,    26  in  1917. 

Cal    App    629,  147  Pac.  606.  ^i  Morefield  v.  Koehn,  53  Colo.  367, 

38  State  V.  Superior  Court,  56  127  Pac.  234;  Mitchell  v.  Superior 
Wash    287,  698,  105  Pac.  815,  816.  Court,  163  Cal.  423.  125  Pac.  lObl. 
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tions/^  and  even  though  the  record  of  the  lower  court  is 
defective,  it  cannot  be  contradicted  on  re-examination  by 
the  reviewing  court.** 

§  2013.  The  same — Dismissal  or  quashing  of  the  writ. — 
The  writ  must  be  dismissed  where  the  record  does  not  con- 
tain the  evidence  heard  by  a  commissioner  of  public  lands.^* 
Where  the  writ  is  awarded  without  notice,  the  question 
whether  the  case  is  a  proper  one  for  the  issuance  of  the  writ 
may  be  tried  in  the  same  way  as  on  a  motion  to  quash  made 
before  the  writ  issued."*^  The  motion  to  quash  the  writ  is 
the  proper  proceeding  to  question  the  sufficiency  of  the 
petition,^®  and  the  court  may,  upon  such  motion,  quash  the 
writ  where  it  appears  it  was  issued  inadvisedly,^^  but  the 
court  need  not  consider  the  demurrer  to  the  complaint  or 
the  motion  to  quash  the  writ  where  the  return  has  been 
filed.^^ 

§  2015.  Principles  of  determination. — The  court  will  not 
consider  original  evidence,^^  where  the  weight  of  conflicting 
evidence  is  certified  through  the  lower  court,^  and  it  is  lim- 
ited to  the  errors  disclosed  by  the  petition.^^  Upon  cer- 
tiorari to  the  superior  court  the  jurisdiction  of  the  justice 

42  Thomas  v.  Hawkins,  12  Cal.  App.  47  Kinney  v.  Astoria,  58  Or.  186, 
327,  107  Pac.  578.  113  Pac.  21. 

43  Curran  v.  State,  53  Or.  154,  99  48  Imperial  Water  Co.  v.  Board  of 
Pac.  420;  Eichmond  v.  Houser,  7  Cal.  Supervisors,  162  Cal.  14,  120  Pac.  780. 
Unrep.  343,  96  Pac.  908;  Reiff  v.  „  ^^^^^^  ^^^^^  ^_  ^^^j^  ^^^^ 
Portland,  71  Or.  421,  L.  R.  A.  1915D,  ^^j^  ^^^  ^  ^  ^  50  ^^^^  ggg^  ^^5 
772,  141  Pac.  167,  142  Pac.  827.  p^^   ^^g.  ^^^^  ^  g^^^^^  53  ^  ^g^^ 

44  Crouch  V.  Ross,  83  Wash.  73,  145  gg  p^^,    ^20 


50  Imperial  Water  Co.  v.  Board  of 
Supervisors,  162  Cal.  14,  120  Pac.  780. 


Pac.   87. 

45  Morefield    v.    Koehn,    53    Colo 
367,  127  Pac.  234. 

46  McCabe    etc.     Tanning    Co.     t.  "  Kinney  v.  Astoria,  58  Or.  186, 
Eubanks  (Justice's  Court),  57  Or.  44,      ^13  Pac.  21. 

102  Pac.  795,  110  Pac.  395. 
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court  wherein  tlie  action  arose  cannot  be  considered."  The 
judgment  should  be  to  annul  the  proceedings  of  the  lower 
tribunal  where  its  authority  has  been  exceeded.^^ 

52  American  Law  Book  Co.  v,  Su-  53  Green   v.   Rogers,   18   Cal.   App. 

perior  Court,  164  Cal.  327,  128  Pac       572,  123  Pac.  974. 
921, 
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CHAPTER  LXXin. 
EXECUTION. 

§  2031.  Enforcement  of  judgment, 

§  2033.  Irregular  issuance. 

§  2034.  Levy,  effect  of. 

§  2035.  Levy,  how  made. 

§  2036.  Eeturn   of  sheriff. 

§  2038.  Return  conclusive. 

§  2039.  Stay  of  execution. 

§  2040.  When  execution  may  issue. 

§  2041.  Who  may  issue. 

§  2042.  Writ,  how  executed. 

§  2043.  Exemption  from  execution — Personal  right. 

§  2044.  Household  furniture. 

§  2044a.  Homesteads. 

§  2045.  Life  insurance  policy. 

§  2046.  Teams,   teamsters,  etc. 

§  2062.  Sale  under  execution — How  conducted. 

§  2063.  Notice  of  sale. 

§  2066.  Eeal  property — Certificate  of  sale. 

§  2070.  Setting  aside  sale. 

§  2071.  Sheriff's  deed. 

§  2072.  Title  acquired  by  sale. 

§  2075.  Redemption  after  sale. 

§  2077.  Sale  of  equity  of  redemption. 

§  20S0.  Who  may  redeem. 

§  2081.  Effect  of   redemption. 

§  2084.  Writ  of  assistance. 

§  2092.  Execution — ^When  writ  of  is  functus  officio. 

§  2031.  Enforcement  of  judgment. — Execution  will  not 
ordinarily  issue  except  upon  a  final  judgment.^  A  sale  of 
land  on  execution  under  a  judgment  which  has  been  paid 
conveys  no  title.^    A  statute  providing  that  after  six  years 

1  Kapp    V.    Seventh    Judicial    Dis-  2  McLiesh   v.   Ball,  58   Wash.   690, 

trict,  32  Nev.  264,  Ann.  Cas.  1912D,       137  Am.  St.  Rep.  1087,  109  Pac.  209. 
177,  107  Pac.  95. 
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a  judgment  shall  cease  to  be  a  lien,  by  implication  makes 
an  execution  valid  for  use  within  the  six  years.* 

§  2033.  Irregular  issuance. — The  failure  to  express  upon 
an  alias  execution  the  number  of  previous  executions  as 
required  by  statute  is  an  irregularity,  but  it  does  not  render 
a  sale  under  such  an  execution  void,  but  a  sale  under  a  third 
execution  of  property  which  has  been  levied  and  sold  under 
the  second  execution  is  void.^  Where  jurisdiction  is  con- 
ferred upon  the  court,  the  means  to  carry  it  into  effect  are 
given,^  and  it  may  permit  a  sheriff  to  withdraw  from  the 
files  a  returned  writ  of  execution  for  use  in  making  a  sale 
of  property  levied  on.®  Except  as  otherwise  provided,  exe- 
cution can  issue  only  from  the  court  from  which  the  judg- 
ment was  rendered,''^  and  a  sale  under  an  execution  issued 
on  a  transcript  of  a  judgment  rendered  in  another  county 
confers  no  title.*  The  clerk  of  the  district  court  has  no 
right  to  issue  execution  upon  a  judgment  of  the  probate 
court.^  The  power  of  the  clerk  of  the  district  court  to  issue 
executions  upon  judgments  of  justices  docketed  in  his  office 
is  not  exclusive  of  the  right  of  the  justice  himself.^"  Ordi- 
narily, execution  will  not  issue  upon  a  judgment  against  a 
decedent,*^  but  a  special  execution  may  issue  against  the 
proceeds  of  attached  property  where  the  action  is  continued 
against  the  defendant's  administrator.^^  It  is  improper  to 
issue  a  second  execution  while  the  first  execution  is  still 
out.^* 

3  Catton  V.  Reehling,  78  Wash.  187,  »  McGinnis  v.  Seibert,  37  Okl.  272, 
138  Pac.  669.  134  Pac.  396. 

4  McMillen  v.  First  Nat.  Bank,  18  lo  Pierson  v.  Daly,  49  Mont.  478, 
N.  M.  494,  138  Pac.  265,  143  Pac.  957. 

5  Cal.  Code  Civ.  Proc.  187.  ^  Colo.  Rev.  Stats.  1908,  sec.  7209. 

6  Weldon  v.  Rogers,   157  Cal.  410,  _      . 

108   Pac.   266.  '  12  Catlm   v.    Vandegrift,    58    Colo. 

7  Garnett  v.  Goldman,  39  Okl.  516,        ^^^'  ^'^^  ^^°-   ^^^• 

135   Pac.   410.  ^^  Lampman    v.   Lampman,   74   Or. 

8  Bramel  v.  Ratliff,  54  Wash.  581,        386,  145  Pac.  641. 
103  Pac.  817. 
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§  2034.  Levy,  effect  of. — The  levy  of  an  execution  creates 
a  lien,  although  the  judgment  is  not  entered  on  the  lien 
docket."  Mere  delay  in  making  a  sale  under  execution 
does  not  operate  as  abandonment  of  the  levy,  and  abandon- 
ment will  not  be  inferred  merely  from  the  irregular  issu- 
ance of  the  subsequent  execution.^ 

§  2035.  Levy,  how  made. — A  sherilT  may  be  qualified  to 
levy  upon  a  judgment  against  himself  on  an  execution 
issued  out  of  an  action  to  which  he  was  not  a  party.^^  A 
levy  upon  corporation  stock  must  be  made  upon  the  cor- 
poration whose  books  contain  a  record  of  the  shares." 
Where  a  sheriff  does  nothing  to  levy  upon  a  growing  crop 
except  to  deliver  a  copy  of  the  execution  and  notice  of 
sale  to  the  debtor  and  post  a  notice  of  sale,  there  is  no  such 
constructive  seizure  as  to  effect  a  valid  levy.^^  Where  the 
judgment  debtor  releases  his  property  by  giving  a  bond,  the 
execution  has  served  its  purpose,  and  the  plaintiff  is  re- 
mitted to  his  action  on  the  bond.^^  In  Alaska,  the  officer 
may  allow  the  property  to  remain  in  the  hands  of  the  debtor 
until  the  date  of  the  sale  upon  his  giving  bond.^** 

§  2036.  Return  of  sheriff. — The  return  of  execution  and 
certificate  of  sale  may  be  executed  by  the  sheriff  through  an 
under-sheriff,  even  though  there  be  no  such  officer  as  an 
under-sheriff  designated  by  statute,^^  The  requirement 
that  return  must  be  made  within  sixty  days  does  not  apply 
in  all  cases  of  special  executions.^^ 

14  Clark  V.  Salem,  61  Or.  116,  Ann.  23  L.  E.  A.  (N.  S.)  519,  103  Pac. 
Cas.  1914B,  205,  121  Pac.  416.  430. 

15  Weldon  v.  Kogers,  157  Cal.  410,  19  Miller  v.  Shute,  55  Or.  603,  107 
108  Pac.  266.  Pac   467. 

16  Buckeye  Refining  Co.  v.  Kelly,  -o  Alaska  Amendments  1913-15, 
163  Cal.  8,  Ann.  Cas.  1913E,  840,  124  p.  1109. 

Pac.  536.  21  Shirran  v.  Dallas,  21  Cal.   App. 

17  Pullen    T.    Headberg,    53    Colo.        405,  132  Pac.  454,  4n2. 

502,   127   Pac.  954.  22  Price  v.  Citizens'  State  Bank,  23 

18  Cupples  V.  Level,  54  Wash.  299,       Okl.  723,  102  Pac.  800. 
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§  2038.  Return  conclusive.  —  The  court  must  presume 
that  another  court  of  equal  jurisdiction  properly  exercised 
its  powers  in  permitting  a  substitute  return  to  be  made.^^ 
The  title  of  the  purchaser  at  an  execution  sale  is  created  by 
the  sale  and  not  by  the  return  made  by  the  sheriff,  and 
therefore  is  not  affected  by  a  failure  of  the  certificate  to 
show  that  the  levy  was  made  according  to  law.^'* 

§  2039.  Stay  of  execution. — The  execution  is  not  stayed 
upon  appeal  unless  a  written  undertaking  in  double  the 
amount  of  the  judgment  or  the  value  of  the  property  at- 
tached be  given,  and  if  payment  under  such  undertaking 
is  not  made  within  thirty  days  after  remittitur  from  the 
upper  court  is  filed,  judgment  may  be  entered  upon  motion 
of  respondent  in  his  favor  against  the  sureties,  and  the 
judgment  includes  the  damages  and  costs  caused  by  reason 
of  such  appeal  where  the  appeal  is  from  an  order  dis- 
solving or  refusing  to  dissolve  an  attachment.^* 

§  2040.  When  execution  may  issue. — ^A  judgment  may  be 
carried  into  execution  after  five  years  from  the  date  of  its 
entry,  by  leave  of  the  court  upon  motion,  or  by  judgment 
for  that  purpose  founded  upon  supplemental  pleadings,'^ 
but  the  judge  cannot  be  compelled  by  mandamus  to  order 
the  issuance  of  such  execution  merely  because  he  has  ex- 
pressed himself  from  the  bench  in  favor  of  granting  the 
petition.^'^  Execution  may  issue  upon  a  judgment  ren- 
dered but  not  yet  entered.^^  When  a  stay  of  execution  is 
ordered  until  further  order  of  the  court,  the  period  of  five 

23  Salisbury  v.  La  Fitte,  22   Colo.  26  Cal.  Code  Civ.  Proc.  685. 

App.  90,  123  Pac.  124.  27  Lapique   v.    Superior    Court,    24 

24  Shirran  t.  Dallas,  21  Cal.  App.        Cal.  App.  313,  141  Pac.  223. 

405,  132  Pac.  454,  462.  28  Bailey  v.  Aetna  Indemnity   Co., 

25  Nev.  Stats.  1915,  p.  219,  c.  163,       5  Cal.  App.  740,  91  Pac.  416. 
eec.  405. 

25 
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years  for  issuance  of  execution  starts  from  tlie  time  the 
court  loses  jurisdiction  to  vacate  or  modify  the  judgment.^^ 

§  2041.  Who  may  issue. — The  power  of  the  clerk  of  the 
district  court  to  order  execution  upon  judgments  of  the 
justice  of  the  peace  docketed  in  his  office  is  not  exclusive 
of  the  power  given  to  the  justice  of  the  peace  himself.^*^ 

§  2042.  Writ,  how  executed. — Where  a  sheriff  does  noth- 
ing in  the  way  of  levying  an  execution  upon  a  growing 
crop  except  to  give  notice  to  the  judgment  debtor  and  post 
a  notice  of  sale,  it  is  not  such  a  constructive  seizure  as  to 
make  a  valid  execution.^^  The  levy  of  the  writ  only  fixes 
a  lien  upon  the  property  to  the  extent  of  the  judgment 
creditor's  actual  interest.^^  A  stockholder's  interest  is 
subject  to  sale  upon  execution,  but  the  levy  must  be  made 
upon  the  corporation  whose  books  contain  the  record  of 
the  shares.^^ 

§  2043.  Exemption  from  execution — Personal  right. — 
Exemption  laws  are  intended  for  the  protection  of  families, 
to  preserve  them  from  want  and  make  them  independent.^* 
A  judgment  debtor's  mother  is  part  of  his  family  only  in 
case  she  is  dependent  upon  him.^^    The  word  "children,'* 

29  Fierce  v.  City  of  Los  Angeles,  33  Pullen  v.  Headberg,  53  Colo. 
159  Cal.  516,  114  Pae.  818.  502,  127  Pac.  954. 

30  Pierson  .v.  Daly,  49  Mont.  478,  34  Anderson  v.  Canaday,  37  Okl. 
143  Pac.  957.  171^  Ann.  Cas.  1915B,  714,  L.  R.  A. 

31  Cupples  V.  Level,  54  Wash.  299,  1915A,  11S6,  131  Pac.  697;  Van  Lue 
23  L.  R.  A.  (N.  S.)  519,  103  Pac.  y,  Wahrlich-Cornett  Co.,  12  Cal. 
-30.  App.  749,  108  Pac.  717;  Sandberg  v. 

32  Hamilton  v.  Brown,  31  Okl.  213,  Borstadt,  48  Colo.  96,  109  Pac.  419; 
120  Pac.  950;   Britannia  Mining  Co.  state  v.   McNeill,   58   Wash.   47,   137 
V.   United   States  Fidelity  &  G.  Co.,  Am.  St.  Rep.  1038,  107  Pac.  1028. 
43   Mont.   93,   115  Pac.  46;    Clark  v.  ,,  Dawson  v.  Lawson,  15  Cal.  App. 
City  of  Salem,  61  Or.  116,  Ann.  Cas.  g^^    j^j^  p^^   ^g3 

1914B,  205,  121  Pac.  416. 
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as  used  in  the  exemption  laws  of  Kansas,  includes  adults 
as  well  as  minors,  but  tlio  adults  can  claim  no  partition  of 
the  property.^®  An  abandoned  wife  may  hold  the  exempt 
property  as  head  of  the  family,^^  and  in  some  jurisdictions 
she  may  exercise  the  right  without  having  been  aban- 
doned."^ The  right  of  exemption  is  a  privilege  which  may 
be  either  claimed  or  waived.^^  Exemption  statutes  are 
favored,  and  the  law  will  be  interpreted  in  favor  of  the 
judgment  debtor,^"  Giving  a  mortgage  upon  exempt  chat- 
tels is  not  a  forfeiture  of  the  right  of  exemption  as  against 
an  attaching  creditor.^^  A  resident  debtor  of  Oklahoma 
may  recover  damages  against  another  resident  of  the  same 
state  who  brings  an  action  in  a  foreign  state  in  order  to 
evade  the  exemption  laws  of  Oklahoma.^^  A  person  does 
not  forfeit  his  right  of  exemption  under  a  given  calling 
because  he  follows  other  work  while  he  is  seeking  in  good 
faith  an  opportunity  to  engage  in  the  former  calling.^^ 

§  2044.  Household  furniture. — A  piano  is  within  the 
term  ** household  and  kitchen  furniture,"  and  exempt  as 
such.*^  The  household  furniture  which  is  exempt  may  be 
used  in  the  conduct  of  a  hotel.^^ 

§  2044a.  Homesteads. — The  declaration  of  a  homestead 
creates  no  new  or  additional  title,  but  it  attaches  certain 

86  Spencer  v.  Barker,  96  Kan.  360,  L.  O.  L.  227,  Or.  Amendments  1915,- 

149   Pac.   736.  p.  27. 

37  Mennell  v.  Wells,  51  Mont.  141,  ^^  McComb  v.  Watt,  39  Okl.  412, 
149  Pac.  954.  135  Pac.  361. 

QB  Tv/r         n        TTT  11      «ri   HT     i.    1^1  ^^  Anderson    v.    Canaday,    37    Okl. 

38  Mennell  v.  Wells,  51  Mont.  141,  ,_,      .          ^        ,«,^-r,    „,  /   -r     ^     . 
i^o  r.        o;.^     Ti       •              t:.    ^       nA  171>  ^°°-  Cas.  1915B,  714,  L.  R.  A. 
149  Pac.  954;  Harrison  v.  Foster,  94  ,',     ,,^^    ,,,   ^_'         ' 


Kan.  284,   146  Pae.  355. 


1915A,  1186,  131  Pac.  69^ 

43  Van    Lue    v.    Wahrlich-Cornett 

39  Parsons   v.   Evans,  44  Okl.   751,       Co,  12  Gal.  App.  749,  108  Pae.  717. 
L.  R.  A.  1915D,  381,  145  Pac.  1122.  44  Cook    v.    Fuller,    35    Okl.    339, 

40  Northwestern   Mutual   Life    Ins.       Ann.   Cas.   19MD,   507,  44   L.   R.   A. 
Go.     V.     Chehalis     County    Bank,     65        (N.  S.)   76,  130  Pae.  140. 

Wash.  .374,  118  Pac.  326;   Blackford  45  Harrison  v.  Foster,  94  Kan.  284, 

T.  Boak,   73   Or.   61,  143   Pae.   1136,       146  Pac.  355. 
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privileges  and  immunities  to  sucli  title  as  is  lield  at  tlie  time 
of  making  the  declaration.^''  The  homestead  exemption  is 
subject  to  whatever  reduction  may  be  necessary  to  satisfy 
a  mortgage  thereon.^^  A  homestead  is  subject  to  execution 
upon  judgments  which  were  a  lien  prior  to  the  making  of 
the  declaration,  also  on  judgments  based  upon  debts  secured 
by  mechanics,  materialmen  and  vendors'  liens,^^  and  also 
upon  a  general  judgment,  provided  the  application  is  made 
to  the  superior  court  of  the  county  in  which  the  homestead 
is  situated,  within  sixty  days  after  such  levy,  for  appoint- 
ment of  persons  to  appraise  the  value.^^  A  levy  of  execu- 
tion before  ascertainment  of  the  value  imposes  a  lien  upon 
the  property  which  is  conditional,  and  becomes  absolute 
only  in  event  it  is  determined  that  the  homestead  exceeds 
the  value  of  the  exemption  to  which  debtors  are  entitled, 
and  the  purchaser,  after  such  lien,  is  subject  to  such  condi- 
tional lien.^° 

§  2045.  Life  insurance  policy. — The  proceeds  of  a  life 
insurance  policy  are  exempt  from  liability  for  the  debts  of 
both  the  insured  and  the  beneficiary."  Such  exemption  is 
not  affected  by  their  insolvency.^^ 

§  2046.  Teams,  teamsters,  etc. — The  occupation  of  a 
teamster  at  the  time  of  the  levy  is  the  best  test  of  his  right 
to  exemption  of  his  team.^^    The  money  received  from  the 

46  Smith  V.  Bangham,  156  Cal.  si  German-American  State  Bank  v. 
359,  28  L.  E.  A.  (N.  S.)  522,  104  Godman,  83  Wash.  231,  145  Pae.  221, 
Pac.  689.  overruling    Reiflf    v.    Armour    &    Co., 

47  White  V.  Horton,  154  Cal.  103,  79  Wash.  48,  L.  R.  A.  1915A,  1201, 
105,  18  L.  E.  A.  (N.  S.)  490,  97  Pac.  139   Pac.  633. 

70. 

48  Cal.  Civ.  Code,  1241. 

49  Cal.   Civ.   Code,   1245. 

50  Lean    v.    Givens,    146    Cal.    739, 
743,    106   Am.   St.   Eep.    79,   81    Pac.  53  Gollnick  v.  Marvin,   60   Or.   312, 
128.                                                                      Ann.  Cas.  1914A,  243,  118  Pac.  1016. 


52  Northwestern  Mutual  Life  Ins. 
Co.  V.  Chehalis  County  Bank,  65 
Wash.  374,  118  Pac.   326. 
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sale  of  a  team  nsed  in  making  a  living  and  which  is  in- 
tended for  investment  in  another  team  is  exempt  from  exe- 
cution, and  five  months  may  be  a  reasonable  time  for 
securing  a  second  team.^*  A  taxicab  automobile  is  not 
exempt.^^ 

§  2062.    Sale   under  execution  —  How  conducted. — The 

sale  of  property  as  personal  property  under  execution  is 
invalid  when  the  articles  sold  are  fixtures.^^*  The  sheriff 
can  transfer  a  valid  title  to  only  such  property  as  lies  within 
his  own  county,  even  though  part  of  the  same  tract  of  land 
lies  in  an  adjoining  county.^*'  All  sales  should  be  con- 
ducted in  such  a  manner  as  to  promote  competition  and 
secure  the  best  prices.^'^  The  same  attorney  may  act  for 
both  the  execution  creditor  and  the  purchaser  at  a  sale.^^ 
Bids  may  be  received  over  the  telephone.^^  While  the 
judgment  creditor  may,  as  a  matter  of  convenience,  arrange 
with  the  officer  making  the  sale  to  have  the  latter  accept  his 
receipt  for  the  amount  of  the  judgment  in  lieu  of  the  cash, 
he  is  not  bound  to  do  this,  and  may  require  payment  in 
cash.^*'  When  the  decree  prescribes  the  manner  of  con- 
ducting the  sale,  the  statutory  provisions  do  not  apply .^^ 

§  2063.  Notice  of  sale. — The  judgment  debtor  is  not  en- 
titled to  personal  notice  of  a  judicial  sale.^^  Where  the 
certificate  of  levy  upon  real  property  is  filed  with  the  county 
recorder,  and  also  a  duplicate  of  the  certificate  of  sale,  the 

54  Blackford  t.  Boak,  73  Or,  61,  58  Victor  Inv.  Co,  v,  Eoerig,  22 
143  Pac.   1136.                                                 Colo.  App.  257,  124  Pac.   349. 

55  In  re  Wilder,  221  Fed,  476.  59  Victor    Inv.    Co.    v.    Roerig,    22 
55a  Arnold    V.    Goldfield    etc,    Min,        Colo.  App.  257,  124  Pac.  349. 

Co.,  32   Nev.  447,  109  Pac.   718,  60  Kelly    v,    Barnet,   24    Cal,    App. 

50  Tonopah  Banking   Corp,   v.   Me-  119,  140  Pac,  605. 

Kano    Min.    Co,,    31    Nev.    295,    103  61  Estudillo   v.   Security   Loan   etc. 

Pac.   230.  Co.,  149  Cal.  556,  568,  87  Pac.  19, 

57  Schaad   v.    Eobinson,    59    Wash,  62  Johnson    v.    Johnson,    66    Wash. 

346,  109  Pae.  1072.  113,  119  Pac,  22. 
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debtor's  failure  to  ascertain  the  fact  of  the  levy  is  due  to 
his  own  negligence.^^  The  notice  prescribed  by  statute 
should  be  given.^*  An  order  confirming  a  sheriff's  sale 
without  objection  that  the  notice  was  published  in  a  manner 
which  did  not  comply  with  the  statute  cures  any  such 
defect.^^ 

§  2036.  Real  property — Certificate  of  sale. — A  certificate 
of  sale  is  not  required  to  be  recorded,  and  the  sheriff  may 
correct  a  clerical  error  in  it  and  file  a  new  certificate.^^  The 
sheriff's  successor  in  office  may  execute  the  sheriff's  deed.®' 

§  2070.  Setting  aside  sale. — ^A  sale  under  execution  is 
void  only  when  conducted  in  a  manner  prohibited  by  stat- 
ute, or  in  a  manner  which  would  not  have  been  within  the 
power  of  the  court  to  authorize.  A  variance  which  avoids 
the  sale  may  be  from  either  a  statutorj^  mode  or  from  that 
prescribed  by  a  decree.®'^  Failure  on  the  part  of  the 
sheriff  to  give  notice  will  not  justify  the  setting  aside,  as 
against  an  innocent  purchaser,  of  a  sale  which  has  been 
confirmed.®^  Any  person  claiming  to  be  the  owner,  although 
not  a  party  to  the  suit,  may  move  to  set  aside  the  saie.®^ 
Statutory  provisions  as  to  the  order  of  the  execution  sale 
and  manner  of  its  conduct  are  waived  by  the  debtor  unless 
he  moves  promptly .'^*^  A  judgment  upon  which  execution 
was  issued  cannot  be  attacked  upon  a  motion  to  set  aside 

63  Victor    Inv,    Co.    v.    Roerig,    22  67  Wyo.  Laws  1915,  p.  21. 

Colo.  App.  257,  124  Pac.  349.  67a  Beehtel  v.  Wier,   152   Cal.   443, 

64  McLaughlin  v.  Houston  etc.  445,  15  L.  E.  A.  (N.  S.)  549,  93  Pac. 
Lumber  Co.,  31  Okl.  182,  38  L.  R.  A.        75. 

(N.  S.)   248,  120  Pac.  659;  Brown  v.  68  Victor    Inv,    Co.    v.    Roerig,    22 

Farmers'  etc.  Nat.  Bank,  76  Or.  113,  Colo.  App.  257,  124  Pac.  349. 

Ann.  Cas.  1917B,  1041,  147  Pac.  537.  69  Sparks   v.    City   National   Bank, 

65  McHugh    V.    Conner,    68    Wash.  21  Okl.  827,  97  Pac.  575. 

229,   122   Pac.   1018.  70  McMillen  v.  First  Nat.  Bank,  18 

66  Bristol  v.  Hershey,  7  Cal.  App.  N.  M.  494,  138  Pac.  265;  Mascall 
738,  95  Pac.  1040.  v,  Murray,  76  Or.  637,  149  Pac.  517, 
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the  execution  sale.    Only  the  irregularities  arising  subse- 
quent to  the  judgment  can  be  raised  by  such  a  motion. 
Great  inadequacy  of  price  may  make  a  sale  unconscionable 
and  voidable/^  but  mere  inadequacy  of  price  is  insufficient 
to  justify  setting  it  aside/^^  and  it  has  been  held  that  a  sale 
for  one  hundred  dollars  of  property  worth  two  thousand 
three  hundred  dollars,  which  is  mortgaged  for  twelve  hun- 
dred dollars,  is  not  grossly  out  of  proportion.^'     One  who 
has  opposed  the  confirmation  of  a  sale  cannot  thereafter 
bring  an  action  to  have  the  confirmation  set  aside  upon 
othe?  grounds  without  alleging  that  such  grounds  have  been 
newly  discovered.^^    Where  the  sale    has   been  confirmed 
and  no  appeal  taken,  the  execution  judgment  confirming  the 
proceedings    and    sale    are   valid    against    any    collateral 
attack.'^^ 

§  2071.  Sheriff's  deed.— Persons  who  do  not  trace  their 
title  through  the  judgment  debtor  cannot  question  the  suffi- 
ciency of  the  sheriff's  deed.^«  Since  the  sheriff's  deed  is 
prima  facie  evidence  that  the  statements  therein  are  true 
and  the  law  has  been  complied  with,  the  burden  is  upon 
the  party  contesting  the  sale  to  show  the  irregularities. 
A  deed  which  is  valid  in  form  delivered  after  six  months 
and  before  nine  months  from  the  date  of  sale,  in  the  absence 
of  any  redemption,  is  valid  under  the  Colorado  statute.^« 

71  Morton  Gas  Engine  Co.  v.  Call-  '^^  Walton    v.    Kennamer,    41    Okl. 
fornia    Seeded    Raisin    Co.,    24    Cal.       675,  139  Pac.  984. 

App.   362,   141   Pac.   392.  ^^  D-on    v     Peacock,   43    Okl.    87 

^^  141   Pac.   429;    Davis   v.   Magncs,   58 

72  Fulton    Inv.    Co.    v.    Smith,    27        ^^    ^^    ^^^  p^^_  ^^ 

Colo.  App.  279,  149   Pac.  144;   Trip-  ^^  ^'^^^    ^_    ^j^j^^^    3g    ^^^     jgg, 

lett  V.  Bergman,   82   Wash.   639,  144  ^^^  ^^^    ^^ 

Pac.    899;    Johnson    v.    Johnson,    66  77  Victor' Inv.    Co.    v.    Eoerig,    22 

Wash.   113,   119   Pac.   22.  ^^j^_  ^pp   257,  124  Pac.  349;  Empire 

72a  Rauer  v.   Hertweck   (Cal.),  165  Eanch  v.  Gibson,  23   Colo.  App.  399, 

Pac.  946.  128  Pac.   472. 

73  Victor    Inv.    Co.    v.    Eoerig,    22  78  McLanghUn  v.  Wilson,  23  Colo. 
Colo.  App.  257,  124  Pac,  349.  App.  59,  127   Pac.   243. 
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Where  the  sheriff,  at  request  of  the  judgment  creditor, 
ignores  sufficient  personal  property  and  levies  upon  and 
sells  real  property,  it  is  a  fraud  which  will  justify  the  set- 
ting aside  of  a  deed  made  to  the  judgment  creditor/^ 

§  2072.  Title  acquired  by  sale. — If  the  judgment  debtor 
has  a  good  title,  the  purchaser  gets  it;  if  a  partial  title,  he 
gets  that;  if  no  title,  he  gets  nothing.  Whether  he  has 
notice  of  the  defects  in  title  or  not,  he  is  without  title  and 
without  redress.^^  An  execution  creditor  who  obtains  a 
judgment  lien  by  purchasing  at  his  own  sale  is  not  a  bona 
fide  purchaser.^^  And  where  the  judgment  creditor  is  pur- 
chaser, his  judgment  is  satisfied  by  the  sale,  even  though 
it  develops  later  that  he  acquired  no  title  at  the  sale.^^ 
Possession  of  land  by  the  vendee  is  sufficient  notice  to  the 
purchaser  at  execution  sale  on  judgment  against  the 
vendor.*^  In  case  of  a  sale  on  foreclosure  of  a  mortgage, 
the  title  relates  back  to  the  date  of  the  mortgage,^^  and  in 
case  of  a  sale  under  execution  of  property  which  was  at- 
tached in  the  action,  the  title  relates  back  to  the  date  of  the 
levy  of  attachment.^^  The  rule  of  caveat  emptor  does  not 
apply  in  case  of  a  sale  of  personal  property  where  the  sheriff 
agrees  to  return  a  proportionate  part  of  the  price  in  case 
there  is  a  shortage.^® 

79  Taylor  Tnv.  Co.  v.  Deatsman,  64  419,  L.  E.  A.  1916A,  588,  146  Pac. 
Or.  384,  130  Pac.  740.  1041. 

80  Buxton  V.  Pennsylvania  Lumber  32  Irwin  v.  Beggs,  24  Colo.  App. 
Co.,  221  Fed.  718;  Ohio  &  Colorado  153^  132  Pac.  385. 

Smelting   etc.    Co.   v.   Barr,   58    Colo.  33  Cantwell   v.   Barker,   62   Or.   12, 

116,  144  Pac.  552;  Widenmann  v.  ^^^  ^.^^  gg^.  ^^^^  ^^  g^.^^^  ^3 
Weniger,  164  Cal.  667,  130  Pac.  421;        j^^.^    j^g    ^Qg  p^^_  ^g^^ 

I'TZo^T^o^.   ""inl;  ^T*"'    'I  «^  Freelon  v.  Adrian,  161  Cal.   13, 

Wash.  269    122  Pac    1057;   Tonopah  ^^^  ^^^    ^^^^ 

Banking  Corp.  v.  McKane  Mm.  Co.,  ' 

31  Nev.  295,  103  Pac.  230.  «^  San  Domingo  Gold  Min.  Co.  v. 

81  American  Sav.  Bank  &  T.  Co.  v.  Grand  Pacific  Gold  M.  Co.,  10  Cal. 
Helgesen,    67   Wash.    572,   Ann.   Cas.  App.  415,  102  Pac.  548. 

1913A,  390,  122  Pac.  26;   Eansom  v.  86  Works  v.  Byrom,  22  Idaho,  794, 

Joseph  E.  Wickstrom  &  Co.,  84  Wash.        128  Pac.  551. 
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§  2075.  Redemption  after  sale. — The  redemption  period 
is  reckoned  from  the  date  from  which  the  property  is  sold 
rather  than  from  tlie  date  the  sale  is  confirmed,  and  where 
there  is  an  appeal  from  an  order  setting  aside  the  sale 
which  continues  after  the  period  of  redemption,  the  conrt 
may  give  an  opportunity  to  redeem  within  a  reasonable 
time  after  the  termination  of  the  litigation.^'^  The  right  of 
redemption  is  created  by  statute,  and  the  privilege  must  be 
taken  with  all  the  restrictions  and  conditions.**  Where  a 
subsequent  judgment  creditor  pays  to  the  sheriff  more  than 
sufficient  money  to  redeem  from  a  prior  execution  sale,  the 
payment  has  the  effect  of  making  such  redemption  although 
the  sheriff  makes  a  mistake  as  to  the  amount  required.*^ 
Special  holidays  declared  by  the  governor  do  not  extend 
the  period  of  redemption.^"  The  redemption  under  execu- 
tion sale  in  California  is  expressly  limited  to  twelve  months 
from  the  date  of  sale.^^  A  court  of  equity,  however,  may, 
upon  proper  showing  of  fraud,  allow  a  redemption  after  the 
twelve  months  period,  but  such  redemption  is  not  statutory 
redemption,  and  the  tender  thereunder  is  not  a  statutory 
tender  which  relieves  the  owner  from  keeping  it  good.^^ 

§2077.  Sale  of  equity  of  redemption. — A  judgment 
debtor  may  convey  the  property  to  another  for  the  purpose 
of  redemption.^* 

§  2080.  Who  may  redeem. — A  mortgagee  when  redeem- 
ing from  an  execution  sale  acts  in  his  own  interest  to  pro- 

87  Piatt   V.   Flaherty,  96   Kan.   42,  90  Summers    v.    Hammell,    17    Cal. 
149  Pac.  734;   QuiDton  v.  Adams,  87  App.  493,  494,  120  Pac.  63,  66. 
Kan.  112,  123  Pac.  740.  91  Summers    v.    Hammell,    17    Cal. 

88  Union  etc.  Min.  Co.  v.  Shandon  App.  493,  494,  120  Pac.  63,  66. 

Min.  Co.,  18  N.  M.  153,  135  Pac.  78.  92  Bunting    v.    Haskell,     152     Cal. 

89  Brown  v.  Bell,  46  Colo.  163,  133        426,  429,  93  Pac.  110. 

Am.  St.  Rep.  54,  23  L.  R.  A.  (N.  S.)  93  Schumacher     v.     Langford,     20 

1096,  103  Pac.  380.  Cal.  App.  61,  127  Pac.  1057. 
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tect  liis  own  lien.®*  The  redemption  of  one  holding  a  legal 
and  equitable  title  is  a  restoration  to  the  original  estate, 
but  this  does  not  apply  to  one  holding  an  equitable  title 
under  a  certificate  of  sale  at  a  subsequent  foreclosure  sale. 
Such  a  redemptioner  redeems  adversely  to  the  owner  of  the 
legal  title,  and  his  redemption  does  not  extinguish  the  origi- 
nal sale.®** 

§  2081.  Effect  of  redemption. — A  redemptioner  from  an 
execution  sale  acquires  the  same  title  as  the  purchaser,  and 
the  payment  to  redeem  being  voluntary,  cannot  be  recov- 
ered where  the  title  fails.^® 

§  2084.  Writ  of  assistance. — A  writ  of  assistance  should 
not  be  issued  to  put  in  possession  the  purchaser  at  an  ordi- 
nary execution  sale  under  a  general  judgment.*' 

§  2092.    Execution — When  writ  of  is  functus  officio. — 

Where  a  judgment  has  been  satisfied  by  sale  under  a  writ 
of  execution,  other  writs  which  have  been  issued  or  which 
are  in  the  hands  of  the  sheriffs  of  other  counties  become 
functus  o-fficio.^^ 

94  Schumacher  v,  Langford,  20  Colorado  Smelting  etc.  Co.  t.  Barr, 
Cal.  App.  61,  127  Pac.  1057.  58  Colo.  116,  144  Pac.  552. 

95  Bristol  V.  Hershey,  7  Cal.  App.  97  Lundstrum  v.  Branson,  92  Kan. 
738,  95  Pac.  1040.  78,    52    L.   R.    A.    (N.   S.)    697,    139 

96  Copper  Belle  Min.  Co.  v.  Glee-  Pac.  1172. 

son,    14    Ariz.    548,    48    L.    R.     A.  98  Tonopah  etc.   Corp.  v.   McKane 

(N.  S.)   481,  134  Pac.  285;   Ohio  &       Min.  Co.,  31  Nev.  295,  103  Pac.  230. 
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CHAPTER  LXXIV. 
PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

§  2118.  In  general. 

§  2119,  Jurisdiction. 

§  2126.  Liability  of  third  partiei. 

§  2128.  Eeceiver  may  be  appointed. 

§  2129.  Order  for  payment. 

§  2131.  Arrest  of  joint  debtors. 

§  2118.  In  general. — In  California,  fhere  are  fhree  reme- 
dies for  judgment  creditors  seeking  to  recover  as  against 
third  persons;  one  by  supplementary  proceedings  under 
section  719,  one  by  a  separate  action,  if  the  debt  be  denied, 
under  section  720,  and  one  upon  the  statutory  liability  of 
the  garnishee,  under  section  544  of  the  Code  of  Civil  Pro- 
cedure.^ Proceedings  supplementary  to  execution  are  not 
a  mere  incident  to  the  original  action,  but  constitute  a  new 
proceeding  involving  new  parties  and  issues.-  Orders  and 
supplementary  proceedings  may  determine  the  ownership 
of  and  dispose  of  real  property,  as  well  as  of  the  personal 
property,  and  any  conveyance  thereof  may  be  enjoined.^ 

§2119.  Jurisdiction. — The  reversal  of  the  judgment 
upon  which  the  proceedings  are  based  ends  the  proceedings, 
and  a  garnishee  may  recover  any  money  paid  over  by  him.* 

§  2126.  Liability  of  third  parties. — Supplementary  pro- 
ceedings, so  far  as  the  garnishee  is  concerned,  are  original 
proceedings,  not  against  the  debtor,  but  against  his  debtor, 
and  are  a  substitute  for  a  creditor's  bill.^     A  creditor's  bill 

1  Finch  V.  Finch,  12  Cal.  App.  274,  4  Turner  v.  Markham,  156  Cal.  68, 
107  Pac.  594,  598.  103  Pac.  319. 

2  McKenzie  v.  Hill,  9  Cal.  App.  78,  r.  ]\reKenzie  v.  Hill,  9  Cal.  App. 
98   Pac.  55.  78,  98  Pac.  55. 

3  Smith    V.    Weed,    75    Wash.    452, 
134  Pac.  1070. 
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in  equity  to  reach  the  property  of  the  judgment  debtor  will 
not  lie  in  California  so  long  as  the  proceedings  provided  by 
sections  714-720  of  the  Code  of  Civil  Procedure  of  Califor- 
nia afford  an  adequate  legal  remedy.^  Where  a  creditor 
has  attached  pledged  property  in  the  hands  of  the  pledgee, 
he  must  move,  by  direct  proceedings  supplementary  to  ex- 
ecution, to  prevent  the  pledgee  from  disposing  of  the 
property  pending  an  action  to  determine  the  rights  in  the 
property/  If  it  appears  that  a  person  or  corporation,  al- 
leged to  have  property  of  the  judgment  debtor,  or  to  be 
indebted  to  him,  claims  an  interest  in  the  property  adverse 
to  him  or  denies  the  debt,  the  judgment  creditor  may  main- 
tain an  action  against  such  person  for  the  recovery  of  such 
interest  or  debt.^  The  judgment  creditor  may  have  the  per- 
mission of  the  court  to  bring  such  an  action  for  the  property 
or  debt  in  the  hands  of  the  third  party,  or,  having  prose- 
cuted supplementary  proceedings  to  the  point  where  the 
third  party  has  denied  the  indebtedness  or  interest,  may 
bring  the  suit  against  such  third  party  without  any  further 
order  than  that  provided  by  section  720  of  the  Code  of  Civil 
Procedure.^  The  defense  of  the  statute  of  limitations  may 
be  used  by  the  debtor  of  the  judgment  debtor.^"  Proceed- 
ings supplementary  to  execution  have  not  superseded  or 
abolished  the  right  to  a  suit  in  the  nature  of  a  creditor's  bill, 
and  where  one  asserts  title  under  a  transfer  from  the 
debtor,  the  creditor's  suit  is  the  only  action  which  is  ade- 
quate.^^  But  where  the  debt  is  admitted,  a  proceeding  sup- 
plementary to  execution  is  the  exclusive  remedy.^^ 

6  Pliillips  V.  Price,  153  Cal.  14G,  lO  Clyne  v.  Easton  Eldridge  &  Co., 
148    94  Pac.  617.                                            148  Cal.  287,  292,  113  Am.  St.  Eep. 

o.     ,     T^     1  25,3,  83  Pac.   36. 

7  Persing    v.    Reno    Stock    Broker-  ,,   tt  •        n  t,     r       n  our 

,T        «.«    /N/.  T.        -.n^A  11  Union  Collection  Co.  v.  Snell,   5 

age  Co.,  30  Nev.  342,  96  Pac.  10o4.  -.on    co  id        em     -d, -n- 

°  '  Cal.  App.  130.  89  Pac.  859;   Phillipji 

8  Cal.  Code  Civ,  Proc.  720.  v.  Price,  153  Cal.  146.  94  Pac.  617. 

9  Nordstrom  v.  Corona  City  Water  12  Nordstrom  v.  Corona  City  Water 
Co.,  155  Cal.  206,  132  Am.  St.  Kep.  Co.,  155  Cal.  206,  132  Am.  St,  Rep, 
81,  100  Pac.  242.  81,  100  Pac.  242. 
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§  2128.  Receiver  may  be  appointed. — The  court  may  ap- 
point a  receiver  in  supplementary  proceedings  and  author- 
ize him  to  bring  an  action  to  set  aside  transfers  which 
appear  to  be  fraudulent.^^ 

§  2129.  Order  for  payment. — The  order  of  the  court  may 
be  made  requiring  defendant  to  turn  over  his  property  on  a 
judgment  without  a  finding  that  he  is  concealing  it.^^ 

§  2131.  Arrest  of  joint  debtors. — In  some  states  a  body 
execution  may  issue  in  an  action  where  the  pleadings  and 
verdict  show  defendant  to  have  acted  with  malice,  fraud  or 
willful  deceit.^^ 

13  Smith  V.  Weed,  75  Wash.  452,  15  Coryell  v.  Lawson,  25  Colo.  App. 
134  Pac.  1070.                                                  432,   1.39  Pac.   25;    Cohen  v.  Fox,  26 

14  Niclmls  V.  Quinn,  94  Kan.  742,  Colo.  App.  55,  141  Pac.  504;  Jahl  v. 
147  Pac.  1103.  Lewis,  57  Colo.  109,  139  Pac.  1113. 
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CHAPTER  LXXV. 

CREDITOR'S  SUITS. 

§  2148.  Creditor's  suit  defined. 

§  2152.  Allegation  of  issuance  of  execution, 

§  2166.  Legal  remedy  must  be  exhausted. 

§  2167.  Lien. 

§  2186.  What  may  be  reached. 

§  2192.  Property  held  in  trust. 

§  2196.  Joinder  of  parties. 

§  2148.  Creditor's  suit  defined. — Proceedings  supple- 
mentary to  execution  have  not  superseded  or  abolislied  the 
right  to  bring  a  suit  in  the  nature  of  a  creditor's  bill,  and 
where  a  third  party  asserts  title  under  a  transfer  from  the 
debtor  or  adversely  to  him,  it  would  be  of  no  avail  to  follow 
the  code  provisions  for  supplementary  proceedings.^ 
Under  the  doctrine  that  a  court  of  equity  will  not  interfere 
where  there  is  a  plain,  speedy  and  adequate  remedy  at  law, 
a  creditor's  bill  in  equity  to  reach  an  indebtedness  due  to 
the  judgment  debtor  cannot  be  maintained  where  relief  can 
be  had  in  statutory  proceedings  supplementary  to  execu- 
tion.^ An  action  to  compel  a  debtor  of  the  judgment  debtor 
to  apply  his  debt  to  the  satisfaction  of  the  judgment  is  a 
statutory  proceeding  supplementary  to  execution.^ 

§  2152.  Allegation  of  issuance  of  execution. — A  creditor 
cannot  maintain  a  creditor's  bill  to  subject  his  debtor's 
equity  in  land  to  the  payment  of  the  debt  before  reducing 
his  debt  to  a  judgment  at  law,^  or  until  a  lien  by  attachment 
has  been  created.^ 

1  Union  Collection  Co.  t.  Snell,  5  ^o.,  155  Cal.  206,  132  Am.  St.  Eep. 
Cal.  App.  130,  89  Pac.  859.  «b  100  Pae.  242. 

4  Union  Credit  Assn.  v.  Corson,  77 

2  Phillips  V.   Price,    153    Cal.    146,       q^   gg^^  ^^g  p^^    318. 

94  Pac.  617.  5  Yirst  National  Bank  v.  Manassa, 

3  Nordstrom  v.  Corona  City  Water       80  Or.  53,  150  Pac.  258. 
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§  2166.  Legal  remedy  must  be  exhausted.— Ordinarily,  a 
judgment  creditor,  before  he  can  invoke  the  aid  of  a  court 
of  equity,  must  allege  that  he  has  exhausted  his  legal  reme- 
dies, but  such  allegations  may  be  by  inference.^ 

§  2167.  Lien.— Service  of  notice  of  execution  upon  the 
defendant  who  purchased  a  stock  of  goods  of  the  judgment 
debtor  in  violation  of  the  bulk  sales  law  attaches  any  prop- 
erty in  his  possession  belonging  to  the  judgment  debtor, 
and  makes  a  specific  lien  in  favor  of  the  plaintiff  which  is 
sufficient  to  maintain  a  creditor's  bill.^ 

§  2186.  What  may  be  reached.— A  creditor's  bill  will  not 
lie  to  reach  assets  of  the  debtor  which  he  cannot  recover  in 
an  action  in  his  own  name.® 

§2192.  Property  held  in  trust.— Where  a  stockholder 
transfers  the  legal  title  of  his  stock,  reserving  the  equitable 
ownership,  it  is  subject  to  execution,  and  can  be  reached  by 
a  judgment  creditor,'  and  where  the  title  to  real  estate 
stands  in  the  name  of  another,  a  creditor's  suit  in  equity 
may  be  maintained  in  advance  of  the  execution  sale  to  de- 
termine the  true  ownership.^^  A  judgment  creditor  who 
had  an  execution  which  was  served  upon  a  bank  to  levy 
upon  money  of  the  judgment  debtor  may  intervene  m  an 
action  brought  by  the  judgment  debtor  against  the  bank  to 
recover  the  money.'' 


6  Eolapp  V.  Ogden  etc.  R.  Co.,  37  9  Carey  v.  Winslow,   30   Okl.   780, 
Utah,  540,  110  Pac.  364.  122  Pac.  174. 

7  Wheeler    etc.    Mercantile    Co.    v.  ^q  Smith  v.  Hensen,  89   Kan.   792, 
Moon,   49  Mont.   307,   141   Pac.   665;  ^^gg  pac.  997. 

Mont.   Rev.  Codes,  sees.   6131-6135,  ^^  Wheelwright  v.  National  Copper 

^*^*52.  Ba^k,  42  Utah,  579,  133  Pac.  132. 

8  Noonan  v.  Stem,  56  Colo.  64,  136  •"   '     •— »    » 

Pac.  1181. 
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§  2196.  Joinder  of  parties. — Where  it  appears  in  tlie 
creditor's  suit  that  a  trust  company  which  had  purchased 
debtor's  property  at  foreclosure  sale  had  given  the  debtor 
a  right  to  repurchase,  such  trust  company  is  a  necessary 
party  defendant. ^^ 

12  Boss  V.  Nichols,  25  Colo.  App.  409,  138  Pac  1013. 
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CHAPTER  LXXVI. 
DEPOSITIONS. 

§  2226.  Deposition  defined. 

§  2227.  Manner  of  taking — Oregon. 

§  2228.  When  may  be  taken. 

§  2229.  Before  whom  taken. 

§  2231.  How  taken. 

§  2232.  When  admissible. 

§  2237.  Notice. 

§  2239.  Commissions,  what  to  contain. 

§  2242.  Subpoena,  or  notice  under  commission. 

§  2245.  Disobedience  of  subpoena. 

§  2252.  Certificate  of  commissioner. 

§  2254.  Objections — Waiver. 

§2226.  Deposition  defined. — The  word  "deposition"  as 
used  in  the  Oklahoma  statutes  includes  affidavits.^  The 
deposition  of  a  party  is  only  for  his  examination  as  to  the 
matters  pertinent  to  the  issue,  and  he  cannot  be  compelled 
to  disclose  who  his  witnesses  are  or  the  manner  in  which  he 
expects  to  prove  his  case  or  the  confidential  reports  of  his 
agents.^  Deposition  cannot  be  taken  of  the  defendant  com- 
pany's secretary.^ 

§  2227.  Manner  of  taking— Oregon. — When  a  deposition 
is  taken  either  party  may  attend  and  examine  the  witness 
orally  or  by  written  interrogatories,  whereupon  the  inter- 
rogatories should  be  attached  to  the  commission.'* 

Upon  taking  the  deposition  within  the  state  of  Oregon 
upon  notice,  the  time  of  notice  must  be  three  days  and  one 
day  additional  for  every  twenty-five  miles  in  excess  of  the 

1  Arnold  v.  State  (Okl.  Or.),  132  3  Armstrong  t.  Portland  Ry.  Co., 
Pac.  1123.  52  Or.  437,  97  Pac.  715. 

2  Armstrong  v.  Portland  Ry.  Co.,  4  L.  0.  L.  841;  Or.  Laws,  1915, 
52  Or.  437,  97  Pac.  715.  p.  25. 

26 
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first  twenty-five  miles,  but  if  the  deposition  is  taken  upon 
written  interrogatories,  neither  party  shall  be  represented 
by  counsel  at  the  taking  of  the  deposition.'' 

§  2228.  When  may  be  taken. — Even  though  it  be  possible 
for  the  unsuccessful  party  to  subject  the  other  to  great  ex- 
pense in  the  taking  of  depositions  while  an  appeal  from 
the  judgment  is  pending,  nevertheless  the  court  may  issue 
a  commission  for  the  taking  of  depositions  with  a  view  to 
the  use  of  same  in  the  event  a  new  trial  is  ordered  by  the 
upper  court.  It  is  not  in  the  discretion  of  the  court  to  re- 
fuse to  issue  the  commission  in  any  case  defined  by  the 
code.®  The  deposition  of  a  party  to  an  action  may  be  taken 
at  any  time  after  service  of  the  summons  or  the  appearance 
of  the  defendant.' 

§  2229.  Before  whom  taken. — There  is  nothing  in  the 
statutes  of  California  requiring  a  commission  to  be  issued 
to  the  commissioner  of  deeds  appointed  by  the  governor. 
It  may  issue  to  any  person  whom  the  court  considers  com- 
petent and  a  proper  person  to  act.*  It  is  a  primary  rule 
that  a  person  taking  a  deposition  must  be  one  authorized 
by  law,  and  a  person  who  is  to  take  depositions  should  be 
named  unless  the  commission  be  directed  to  the  officer  au- 
thorized by  statute.^  Where  the  parties  in  California 
stipulate  that  the  deposition  of  a  certain  person  may  be 
taken  before  a  person  named,  a  notary  public  in  and  for 
the  city  of  Chicago,  the  term  "notary  public"  may  be 
construed  as  descriptive,  and  the  commission  may  issue  to 

5  L.   O.   L.    846;    Or.   Laws,    1911,  "7  Kibele  v.  Superior  Court,  17  Cal. 
200.                                                                ^PP-  '^20,  722,  121  Pac.  412. 

8  Alcorn  v.  Gieseke,   158   Cal.   396, 

6  San    Francisco    G.   &   El.    Co.   t.        ,,,   p        gg 

Superior  Court,  155  Cal.  30,  17  Anu.  9  King  v.  Green,  7  Cal.  App.  473, 

Cas.  933,  99  Pac.  359.  94  Pac.  777. 
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him  as  a  porson  agreed  upon  by  the  parties  rather  than  to 
him  in  his  official  capacity.^*' 

§2231.  How  taken.— Where  the  deposition  is  taken 
under  the  statutory  method  requiring  all  interrogatories, 
direct  and  cross,  to  be  reduced  to  writing,  and  that  the 
witnesses  answer  in  that  form,  the  court  cannot  allow  the 
party  to  orally  cross-examine  witnesses." 

§  2232.  When  admissible. — ^A  deposition  in  a  prior  action 
taken  under  stipulation  may  be  used  in  a  second  action 
between  the  same  parties  for  the  same  cause.^^  A  copy  of 
the  record  which  was  produced  by  the  witness  at  the  taking 
of  his  deposition  in  a  foreign  jurisdiction,  and  which  copy 
was  made  by  the  notary  and  certified  to,  is  admissible  on 
the  reading  of  the  deposition.^^  It  is  not  error  to  refuse  to 
exclude  the  entire  deposition  merely  because  a  direct  inter- 
rogatory which  had  been  stricken  out  by  the  court  was  an- 
swered therein.^^  Under  the  rule  that  the  deposition  may 
not  be  used  at  the  trial  if  the  reason  for  taking  no  longer 
exists,  it  will  be  presumed  that  the  reason  continues,  and 
the  burden  of  showing  otherwise  is  upon  the  adverse 
party,^'"*  and  the  ruling  of  the  court  in  that  regard  is  final. ^* 
The  fact  that  the  plaintiff  saw  the  interrogatories  for  his 
deposition  several  days  before  the  taking  thereof  does  not 
necessarily  make  the  taking  of  the  deposition  unfair.^^  The 
insufficiency  of  the  answers  is  not  sufficient  ground  for  the 

10  Henry  v.  Caswell,  23  Cal.  App.  14  Burnham  v,  Stoutt,  35  Utah, 
14,  136  Pac.  726.  250,  99  Pae.  1070. 

11  Burnham  v.  Stoutt,  35  Utah,  15  Heinzeriing  v.  Agen,  49  Wash. 
250,  99  Pac.  1070.  647,  96  Pac.  223. 

12  Consolidated  Lumber  Co.  v.  16  State  v.  McDonald,  55  Or.  419, 
Fidelity  &  Deposit  Co.,  161  Cal.  397,  103  Pac.  512,  104  Pac.  967,  lOG  Pac. 
402,  119  Pac.  506.  444. 

13  McCord  V.  Dodson,  32  Okl,  561,  i^  TToman  v.  Wayer,  9  Cal.  App. 
121  Pac.   1085.  123,  98  Pac.  80;  Cal.  Civ.  Code,  2033. 
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exclusion  of  the  deposition.^^-  A  party  may  not  introduce 
selected  portions  of  the  deposition  of  his  own  witness  on 
direct  examination  and  omit  the  rest.^^  The  fact  that  the 
pleadings  are  amended  after  taking  of  the  deposition,  if 
the  facts  are  practically  the  same,  should  be  no  reason  for 
excluding  the  deposition.^"  A  deposition  taken  in  guardian- 
ship proceedings  is  not  admissible  in  a  will  contest.^^ 

§  2237.  Notice.— It  is  essential  that  the  notice  of  the  tak- 
ing of  the  deposition  should  contain  the  names  of  the  wit- 
nesses to  be  examined.^^  Where  notices  are  served  to  take 
depositions  at  two  or  more  places  on  the  same  day,  the  par- 
ties served  may  attend  at  either  place  and  disregard  the 
other  notice,  and  depositions  taken  at  places  he  does  not 
attend  should  be  suppressed.-^  The  service  of  new  inter- 
rogatories and  new  notices  on  a  change  of  venue  is  not 
necessary.^* 

§  2239.  Commissions,  what  to  contain. — Under  the  Cali- 
fornia practice  a  commission  for  taking  a  deposition  may 
issue  to  anyone  competent  to  take  the  same."^  A  clerical 
mistake  in  omitting  the  name  of  the  notary  upon  the  copy  of 
affidavit  served  is  immaterial  where  the  opposing  party  at- 
tended upon  the  taking  of  the  deposition  and  after  objec- 
tion remained  to  cross-examine  the  witness.'^ 

18  Mundt  V,  Commercial  Nat.  Bank,  Wash.  19,  102  Pac.  879;  Wash.  Bal. 
35  Utah,  90,  136  Am.  St.  Rep.  1023,  A.nn.  Codes,  6019;  Pierce's  Codes, 
99  Pac.  454.  9S5. 

19  Hodgkins  v.  Dunham,  10  Cal.  23  Gillis  v.  First  Nat.  Bank  (Okl.), 
App.  690,  103  Pac.  351;   Metteer  v.  143  Pac.  994. 

Smith,  156  Cal.  572,  105  Pac.  735.  24  Grant  Bros.  Const.  Co.  v.  United 

20  Miner  v.  Paulson,  60  Wash.  150,        g^^^^^^  ^3  ^^j^_  ggg    ^^^  p^^_  955^ 
110  Pac.  994. 


25  Henry  v.   Caswell,  23   Cal.  App. 
14.  136  Pac.  726. 


21  In  re  Murphy's  Estate,  43  Mont 
353,  Ann.  Cas.  1912C,  380,  116  Pac 
1004.  26  Bollinger  v.  Bollinger,  153   Cal. 

22  Donaldson    v.    Winningham,    54       190,  94  Pac.  770. 
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§  2242.  Subpoena,  or  notice  under  commission.— A  sub- 
poena is  properly  issued  by  the  county  clerk  under  an  order 
of  the  court  for  the  taking  of  a  deposition  before  a  notary 
public.^'' 

§2245.  Disobedience  of  subpoena.— Under  the  Califor- 
nia practice,  any  judge,  justice  or  other  officer  authorized 
to  take  depositions  may  report  any  disobedience  or  refusal 
to  answer  questions  to  the  superior  court  of  the  county  in 
which  such  attendance  was  required,  and  such  court  there- 
upon has  power,  upon  notice,  to  order  the  witness  to  per- 
form the  omitted  act;  the  judge  has  no  discretion  to  refuse 
to  exercise  such  power  so  far  as  it  is  necessary  to  secure  the 
right  which  the  law  confers  of  taking  the  deposition  of  the 
witness,  and  it  is  his  duty  to  consider  the  report  of  the 
notary  public  and  to  determine  whether  the  questions  are 
proper,  and  if  so,  to  direct  the  witness  to  answer,  and  in 
case  of  refusal  to  enforce  the  order.^^  A  witness  cannot 
refuse  to  answer  or  raise  the  objection  that  the  subpoena 
which  brought  him  before  the  notary  was  issued  by  the  clerk 
of  the  court  and  not  by  the  notary .^^ 

§  2252.  Certificate  of  commissioner. — Where  a  commis- 
sion was  issued  to  one  as  an  unofficial  person,  his  seal  as  a 
notary  public  need  not  be  affixed  to  the  certificate.^"  A 
deposition  is  not  affected  because  the  commissioner  signs 
the  certificate  both  as  a  notary  public  and  as  a  commis- 
sioner,^^ but  a  notary's  certificate  which  is  sealed  and  not 
signed  is  insufficient.^^    The  certificate  need  not  state  that 

27  Eoussin  T.  Kirkpatrick,  8  Cal.  so  Henry  v.  Caswell,  23  Cal.  App. 
App.  7,  95  Pae.  1123.  14,  136  Pae.  726. 

28  In  re  Scott,  8  Cal.  App.  12  96  ^^  ^^^^^^  ^_  ^.  ^^^  ^^^  ^^^^ 
Pae.  385;  Ex  parte  Niday,  15  Idaho,  ^^^  ^^^   ^^^ 

559,  98  Pae.  845. 

29  Eoussin  V.  Kirkpatrick,  8  Cal.  32  Eeckman  v.  Waters,  161  Cal. 
App.  7,  95  Pae.  1123.                                  581,  119  Pae.  922. 
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neither  tlie  defendant  nor  his  counsel  was  present.^'  Where 
a  deposition  is  taken  in  shorthand  by  a  stenographer  and 
transcribed,  the  certificate  of  the  notary  reciting  that  the 
deposition  was  by  him  carefully  read  to  the  witness  and  cor- 
rected by  the  witness,  and  then  subscribed  by  the  witness 
in  his  presence,  complies  with  the  statute  requiring  the  cer- 
tificate of  the  officer  to  show  that  the  deposition  was  taken 
in  his  presence  and  read  to  the  witness  and  corrected  and 
subscribed  by  him.^* 

§  2254.  Objections — ^Waiver. — Objections  to  a  deposition 
as  to  matter  of  form  or  question  of  regularity  must  be 
pointed  out  specifically,  and  if  overruled,  must  be  set  forth 
in  a  bill  of  exceptions  and  assigned  as  error  on  appeal.^^ 
An  objection  that  nearly  all  the  evidence  in  the  deposition 
appeared  on  court  examination  to  be  hearsay  evidence  is 
properly  overruled  for  indefiniteness,^*  but  the  objection  of 
incompetency  and  irrelevancy  of  evidence  may  be  made  on 
the  trial  without  the  filing  of  written  objections.^'^  Objec- 
tion to  questions  in  a  deposition  as  being  leading  cannot  be 
made  at  the  trial.^*  Failure  to  object  to  the  authentication 
of  the  deposition  must  be  made  before  trial.^^  Where  a 
deposition  has  been  read  at  one  trial  without  objection,  no 
objection  upon  technical  grounds  can  be  made  at  the  second 
trial.^°    Objection  made  upon  specific  grounds  waives  all 

33  State  V.  Vanella,  40  Mont.  326,  37  Schaffner  v.  Schaffner'a  Estate 
20  Ann.  Cas.  398,  106  Pac.  364.                 (In  re  Schaffner's  Estate),  92  Kan. 

34  Groot  V.  Oregon  Short  Line  R.       570,  141  Pac.  251. 

Co.,  34  Utah,  152,  96  Pac.  1019.  33  Greenlaw    Lumber    etc.    Co.    v. 

35  King  V.  Green,  7  Cal.  App.  473,  chambers,  46  Colo.  587,  105  Pac. 
94  Pac.   777;   State  Bank   of  Clarks-        ^^^^ 

ton   V.  Morrison,   85  Wash.   182,   147 

Pac.  875:   Wash.  Eem.  &  Bal.  Code,  ^^  G^oot  v.  Oregon   Short  Line  E. 

J231  Co.,  34  Utah,  152,  96  Pac.  1019. 

36  Lucy  V.  Davis,  163  Cal.  611,  126  ^o  Eldridge  v.  Comptori,  30  Okl. 
Pac.  490;  Schwartz  v.  Royal  Neigh-  170,  Ann.  Cas.  1913B,  1055,  119  Pac. 
bors  of  America,  12  Cal.  App.  595,  1120. 

108  Pac.  51. 
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other  grounds.'*^  The  opening  of  a  deposition  at  request 
of  the  opposite  party  is  a  waiver  of  any  irregularity  ap- 
pearing on  the  outside  of  the  envelope.^^  A  motion  to  sup- 
press a  deposition  on  the  ground  that  it  was  not  taken 
before  a  referee  appointed  by  the  court,  that  it  did  not  ap- 
pear that  the  witness  was  sworn,  that  the  commission  to 
take  the  testimony  was  not  made  a  part  of  the  record,  etc., 
is  made  too  late  if  made  more  than  ten  days  after  the 
taking  of  the  testimony.'*"'  A  motion  to  suppress  a  deposi- 
tion is  the  proper  step  to  take  in  case  of  irregularities.^^ 
A  deposition  which  is  not  certified  or  mailed  to  the  clerk 
and  does  not  show  by  whom  it  was  reduced  to  writing,  or 
that  it  was  read  to  the  witness,  should  be  suppressed.^'^ 

41  People  V.  MuUaley,  16  Cal.  App.  44  Groot  v.  Oregon  Short  Line  R 
44,  116  Pac.  88.  Co.,  34  Utah,  152,  96  Pac.  1019. 

42  Grant  Bros.  Const.  Co.  v.  United  45  Nasser  v.  Gaston,  70  Wash.  685, 
States,  13  Ariz.  388,  114  Pac.  955.  127  Pac.  470, 

43  De  Bow  V.  Wollenberg,  52  Or. 
404,  96  Pac.  536,  97  Pac.  717. 
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CHAPTER  LXXVII. 

DISCOVERY  OR  INSPECTION  OF  BOOKS,  DOCU- 
MENTS AND  PROOF  OF  WRITINGS,  RECORDS 
AND  STATUTES. 

§  2277.  In  general. 

§  2278.  Extent  of  inspection  allowed. 

§  2279,  Physical  examination  of  the  party. 

§  2283.  Foreign  state  records  and  laws. 

§  2284.  Foreign  record. 

§  2288.  Secondary  evidence — Lost  papers. 

§  2290.  Secondary  evidence — Possession  of  adverse  party. 

§  2291.  Secondary  evidence — Eecords  and  public  documents. 

§  2277.  In  general. — Common-law  courts  are  without 
power,  in  the  absence  of  statutory  provisions,  to  compel  the 
inspection  or  production  of  books  or  papers  not  pleaded  in 
the  action,  or  held  in  trust,  or  to  compel  a  party  to  submit 
to  a  physical  examination.^  Before  an  order  will  be  made, 
it  must  clearly  appear  that  the  opposite  party  has  the  par- 
ticular book  or  paper  required,  and  that  it  contains  evidence 
material  in  the  case,^  and  it  must  also  appear  that  notice  of 
the  application  has  been  given.^ 

§  2278.  Extent  of  inspection  allowed. — The  books  which 
may  be  required  to  be  offered  for  iuspection  are  only  such 
books  as  would  be  competent  evidence  in  the  case  and  not 
exempt  because  of  confidential  relations.* 

1  Larson  v.  Salt  Lake  City,  34  3  Smith  v.  Atchison  Live  Stock 
Utah,  318,  23  L.  E.  A.   (N.  S.)  462,       Co.,  90   Kan.   258,   133  Pac.   723. 

97  Pac.  483.  4  g^.^^^     ^     Superior     Court,     56 

2  Funkenstein  v.  Superior  Court,  ^^^^j^  g^g^  28  L.  E.  A,  (N.  S.) 
23  Cal.  App.  663,  139  Pac.  101;  Cal.       g^g    ^Qg  p^^^.^  jgQ^ 

Code    Civ.    Proc.     1000;     Landon     v. 
Morehead,  34  Okl.  701,  126  Pac.  1027. 
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§2279.  Physical  examination  of  the  party.— In  the 
absence  of  a  statutory  provision,  the  court  may  require 
the  plaintiff  in  a  damage  suit  to  submit  to  a  physical  ex- 
amination.^ 

Where  a  plaintiff  has  submitted  to  an  examination  by  a 
physician  appointed  to  examine  him,  it  is  no  abuse  of  discre- 
tion to  refuse  another  application  for  examination  at  the 
time  of  the  trial  f  but  where  the  court  denies  such  a  motion 
upon  the  ground  that  it  has  no  jurisdiction  to  authorize  such 
an  examination,  it  is  error.  The  court  cannot  direct  an 
operation  to  be  performed  on  a  party  to  the  action  in  order 
to  ascertain  a  fact  in  dispute.'' 

§  2283.  Foreign  state  records  and  laws. — Courts  will  not 
take  judicial  notice  of  the  laws  of  a  sister  state  as  to  the 
attestation  of  judicial  records,^  or  that  there  is  any  such 
thing  as  community  property  in  another  state  f  such  laws 
must  be  proved.^"  But  judicial  notice  will  be  taken  of  the 
laws  of  the  United  States.''  The  presentation  of  the  law  of 
another  state  in  the  briefs  of  counsel  cannot,  on  appeal, 
be  considered  the  presentation  in  evidence  which  is  re- 
quired by  law,'^  nor  is  the  necessity  of  proof  avoided  by 

5  Atchison,  T,  &  S.  F.  Ry.  Co.  v.  481,  138  Pac.  398;  Marx  v.  Hefner, 
Melson,  40  Okl.  1,  Ann.  Cas.  1915D,  46  Okl.  453,  Ann.  Cas.  1917B,  656, 
760,  134  Pac.  388;  Larson  v.  Salt  149  Pac.  207;  Atchison,  T.  &  S.  F. 
Lake  City,  34  Utah,  318,  23  L.  R.  A.  Ry.  Co.  v.  Lambert,  32  Okl.  665,  123 
(N.  S.)  462.  97  Pac.  483.  Pac.  428;  Long  v.  Dufur,  58  Or.  162, 

6  Dunkin  V.  City  of  Hoquiam,  56  113  Pac.  59;  Maloney  v.  Winston 
Wash.  47,  105  Pac.  149;  Murphy  Bros.  Co.,  18  Idaho,  740,  47  L.  R.  A. 
V.  Southern  Pac.  Co.,  31  Nev.  120,  21  (N.  S.)  634,  111  Pac.  1080;  In  re 
Ann.  Cas.  502,  101  Pac.  322.  Campbell's  Estate,  12  Cal.  App.  707, 

7  Hoxsey  v.  Murray,  84  Wash.  588,  108  Pac.  669,  676;  Bershears  v.  Nel- 
147  Pac.  205.  son,    80    Kan.    194,    101    Pac.    1011; 

8  Adams  v.  Stenehjem,  50  Mont.  De  Vail  v.  De  Vail,  57  Or.  128,  109 
232,  146  Pac.  469.  Pac.  755,  110  Pac.  705. 

9  Cullen  V.  Bisbee,  168  Cal.  695,  "  Casner  v.  Iloskins,  64  Or.  254, 
144  Pac.  968.                                                  128  Pac.  841,  130  Pac.  55. 

10  Grow  V.  Oregon  Short  Line  R.  12  Ryan  v.  North  Alaska  Salmon 
Co.,  44  Utah,  160,  Ann.  Cas.   1915B,        Co.,  153  Cal.  438,  440,  95  Pac.  862. 
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referring  to  a  particular  decision  of  tlie  supreme  court  of 
the  sister  state  in  the  pleadings. ^^  In  the  absence  of  evi- 
dence as  to  what  the  law  of  a  sister  state  is  at  the  time  of 
the  trial,  the  presumption  is  that  it  is  the  same  as  the  law 
of  the  forum  ;^^  and  this  rule  applies  alike  to  the  common 
law  of  the  sister  state  as  well  as  its  statutory  law,^^  The 
same  rule  applies  as  to  the  laws  of  foreign  countries/^  in- 
cluding those  of  China." 


§  2284.  Foreign  record. — The  record  of  a  foreign  judg- 
ment is  sufficient  to  prove  the  contents  of  the  judgment  and 
its  rendition."^  The  duly  acknowledged  and  recorded  as- 
signment of  a  land  commissioner's  certificate  cannot  be 
refused  admission  as  evidence  on  the  ground  that  there  is 
no  statute  providing  for  its  recordation.  The  official  re- 
port of  a  supreme  court's  opinion  is  proper  evidence  of  its 
decision    of    the    case    in    question.^^     The    judgment-roll 


13  Missouri,  K.  &  T.  R.  Co.  v. 
Hutchiugs,  Sealy  &  Co.,  78  Kan.  758, 
99  Pac.  230. 

14  Schwartz  v.  Panama,  155  Cal. 
742,  103  Pac.  196;  Daggett  v.  South- 
west Packing  Co.,  155  Cal.  762,  103 
Pac.  204;  In  re  Hancock  Estate,  156 
Cal.  804,  134  Am.  St.  Rep.  177,  106 
Pac.  58;  Lilly-Brackett  v.  Sonne- 
mann,  157  Cal.  192,  21  Ann.  Cas. 
1279,  106  Pac.  715;  Clairmonte  v. 
Napier  Motor  Co.,  11  Cal.  App.  265, 
104  Pac.  712 ;  Van  Buskirk  v.  Kuhns, 
164  Cal.  472,  Ann.  Cas.  1914B,  932, 
44  L.  R.  A.  (N.  S.)  710,  129  Pac. 
587;  Hobbs  v.  Tom  Reed  Gold  Min. 
Co.,  164  Cal.  497,  43  L.  R.  A.  (N.  S.) 
1112,  129  Pac.  781;  Douglas  v.  Doug- 
las, 22  Idaho,  336,  125  Pac.  796; 
Nichols  V.  Bryden,  86  Kan.  941,  122 
Pac.  1119;  Dunbar  v.  Commercial 
etc.  Supply  Co.,  32  Okl.  634,  123  Pac. 
417;   Casner  t.  Hoskins,   64  Or.  254, 


128  Pac.  841,  130  Pac.  55;  Stanford 
V.  Gray,  42  Utah,  228,  129  Pac.  423. 

15  Wilson  V.  Durkee,  20  Cal.  App. 
492,  129  Pac.  617;  German-American 
Bank  v.  Wright,  85  Wash.  460,  148 
Pac.  769;  Grow  v.  Oregon  Short  Line 
R.  Co.,  44  Utah,  160,  Ann.  Cas. 
1915B,  481,  138  Pac.  398;  Sykes  t. 
Citizens'  Bank,  78  Kan.  688,  19 
L.  R.  A.  (N.  S.)  665,  98  Pac.  206; 
De  Vail  V.  De  Vail,  57  Or.  128,  109 
Pac.  755,  110  Pac.  705;  Peck  v.  Noee, 
154  Cal.  351,  97  Pac.  865;  Scott  v. 
Ford,  52  Or.  288,  97  Pac.  99. 

16  Pitt  V.  Little,  58  Wash.  355,  108 
Pac.  941. 

17  Fletcher  v.  Murray  Com.  Co.,  72 
Wash.  525,  130  Pac.  1140. 

17a  Empire  Ranch  &  Cattle  Co.,  v. 
LumeliuB,  24  Colo.  App.  49,  131  Pac. 
796. 

18  Keeler  v.  Hoyt,  57  Colo.  120, 
140  Pac.  191. 
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should  be  produced  as  proof  of  a  judgment.^^  Eecords  of 
births  which  are  kept  as  required  by  law  are  competent  evi- 
dence of  a  person's  age.^°  Books  published  under  the  au- 
thority of  a  state,  territory  or  foreign  country  and  purport- 
ing to  contain  the  statutes,  codes  or  other  written  hiw 
thereof,  or  proved  to  be  commonly  admitted  in  their  respec- 
tive tribunals,  are  generally  admissible  as  evidence  of  such 
law.^^  The  report  of  state  agricultural  society  printed  as 
a  public  document  is  an  official  document  under  section  1918, 
subdivision  6,  of  the  California  Code  of  Civil  Procedure.^^ 

§  2288.  Secondary  evidence — Lost  papers. — After  proof 
of  the  loss  or  destruction  of  a  written  contract,  the  contents 
thereof  may  be  proved.^^  Where  the  service  of  summons 
in  a  justice  court  is  in  question  and  the  summons  itself  is 
lost,  the  clerk  of  the  court  is  a  competent  witness  by  which 
to  prove  the  issuance  and  service  thereof.^^  The  party 
offering  secondary  evidence  must  show  that  he  has  ex- 
hausted all  available  sources  of  information  and  means  of 
discovery  and  has  made  a  diligent  search  where  it  is  most 
likely  to  be,  and  the  amount  of  such  proof  required  is 
within  the  discretion  of  the  court.^^  This  rule  applies  to 
the  issue  of  an  abstract  of  record  to  prove  a  deed.^® 

19  Bovee  v.  Boyle,  25  Colo.  App.  v.  Boyd,  155  Cal.  193,  200,  100  Pac. 
165,   136   Pac.  467.  239. 

20  Bucher  v.  Showalter,  44  Okl.  25  California  Nat.  Bank  v.  Wcldon, 
690,  145  Pac.  1143.  14  Cal.  App.  765,  113  Pac.  334. 

21  Moore  v.  Pooley,  17  Idaho,  57,  26  Dahler  v.  All  Persons,  163  Cal. 
104  Pac.  898;  State  v.  McDonald,  55  160,  124  Pac.  995;  Larsen  v.  All  Per- 
Or.  419,  103  Pac.  512,  104  Pac.  967,  sons,  165  Cal.  407,  132  Pac.  751; 
106  Pac.  444.  Morison   v.   Wcik,   19   Cal.   App.   139, 

22  Vallejo  &  N.  E.  Co.  v.  Keed  Or-  124  Pac.  869;  Empire  State  Surety 
chard  Co.,  169  Cal.  545,  147  Pac.  238.  Co.  v.  Lindenmeier,  54  Colo.  497,  Ann. 

23  Cassin  v.  Nicholson,  154  Cal.  Cas.  1914C,  1189,  131  Pac.  437; 
497,  505,  98  Pac.  190.  Walker  v.  Green,  23  Colo.  App.   154, 

24  Kriste  v.  International  Sav.  fc  128  Pac.  855;  Wendell  v.  Heim,  87 
Ex.  Bank,  17  Cal.  App.  301,  304,  119  Kan.  136,  123  Pac.  869;  Redus  v. 
Pac.   666;   Hibernia   Sav.   &   L.   Soc.  Mattison,  30  Okl.  720,  121  Pac.  253; 
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§  2290.    Secondaxy    evidence  —  Possession    of     adverse 

party. — Where  a  party  denies  under  oath  the  receipt  of  a 
letter  from  the  adverse  party,  the  admission  of  secondary 
evidence  of  the  contents  of  the  letter,  without  first  making 
a  written  demand  on  the  party  for  the  letter,  is  not  error,^' 
but  where  the  existence  of  such  paper  is  not  so  denied,  a 
prior  demand  for  its  production  must  be  made.^^  And 
where  the  writing  is  in  the  hands  of  a  nonresident  officer 
of  a  defendant  company  and  upon  failure  to  furnish  the 
original,  after  notice,  an  order  is  made  and  is  not  obeyed, 
coj)ies  of  such  writing  may  be  introduced  in  evidence.^'^ 
Twelve  days'  time  is  ordinarily  sufficient  time  for  the  fur- 
nishing of  such  writing,  which  is  in  possessi^on  of  the  com- 
pany's officer  in  another  state.^^ 

§  2291.  Secondary  evidence — Records  and  public  docu- 
ments.— A  certificate  of  incorporation  may  be  proved  by 
secondary  evidence,  after  proof  of  its  due  execution  and 
loss  or  destruction,  either  by  copy  or  by  recital  of  its  con- 
tents in  other  documents  or  by  the  recollection  of  wit- 
nesses.^^ Where  the  complete  record  of  the  court  action 
has  been  destroyed,  it  is  not  necessary  to  give  positive  proof 
of  each  step  in  the  case,  such  as  the  personal  service  of  the 
summons,  the  presumption  of  law  being  in  favor  of  its 
regularity.^^  The  statutory  provision  of  June  16,  1906,  for 
the  restoration  of  court  records  lost  following  the  San  Fran- 
cisco earthquake  and  fire  is  not  exclusive,  and  does  not  for- 

Landon  v.  Morehead,  34  Okl.  701,  126  29  Cooky  v.  Gilliam,  80  Kan.  278, 

Pac.   1027;   Gladstone  Lumber  Co.  v.  102  Pac.  1091. 

Kelly,    64   Or.    163,     129     Pac.     763;  3^  ^^^^^^   ^    ^auritzen    Malt   Co., 

Jones  V.  Teller,  65  Or.  328,  133  Pac.  g^  ^^^j^    gg      ^^g  p^^    ^^^^ 

354,  Dyal  v.  Norton   (Okl.),  150  Pac. 

703.  '^  Creditors'    Union    v.    Lundy,    16 

27  Boyd  V.  Warden,  163  Cal.  155,  Cal.  App.  567,  571,  117  Pac.  624. 
124  Pac.  841.  "2  Seaboard    Nat.    Bank    v.    Acker- 

28  Cal.  Code  Civ.  Proc.  1855.  man,  16  Cal.  App.  55,  58,  116  Pac.  91. 
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bid  further  proof  of  lost  judicial  records.^'  The  rule  as  to 
secondary  evidence  extends  to  the  proof  of  official  letters 
received  by  a  United  States  land  office.^* 

33  Hibernia  Sav.  &  L.  Soc.  v.  Boyd,  34  Hibbard   v.    Craycraft,    32    Okl 

155  Cal.  193,  100  Pac.  239;  Cal.  Code  160,  121  Pac.  19S;  Tnte  v.  Kose,  35 
Civ.   Proc,    1855a.  Utah,  229,  99  Pac.  1003. 
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CHAPTER  LXXVni. 
ITEMS  OF  ACCOUNT. 

§  2296.  Demand  for  items. 

§  2297.  Items  set  forth. 

§  2298.  What  need  not  be  set  forth. 

§  2299.  Order  for  further  account. 

§  2300.  Bill  of  particulars. 

§  2301.  Order  for  and  inspection  of  books,  etc. 

§  2296.  Demand  for  items. — The  office  of  a  bill  of  par- 
ticulars is  not  to  disclose  plaintiff's  evidence  or  to  furnish 
defendant  with  evidence  or  names  of  witnesses  for  defense.^ 

§  2297.  Items  set  forth. — An  amended  bill  of  particulars 
supersedes  others,  and  may  include  a  statement  of  all  ser- 
vices rendered  to  and  for  defendant.^  The  amount  due  for 
each  item  need  not  be  alleged  in  a  complaint,  since  any  un- 
certainty in  that  respect  may  be  cured  by  a  demand  for  a 
bill  of  particulars.^  The  account  itself  includes  an  aggre- 
gate of  the  separate  demands.^  A  claim  set  forth  in  a  bill 
of  particulars,  although  not  strictly  within  the  pleadings  as 
filed,  must  be  considered  as  part  of  the  complaint.^  A 
statute  requiring  a  party,  upon  demand,  to  deliver  to  the 
adverse  party  within  five  days  a  verified  transcript  of  the 
account  showing  debts  and  credits  is  directory  only,  with 
respect  to  the  time  within  which  a  copy  must  be  delivered.* 

1  Bellingham    v.    Linck,    53    Wash.  116  Pac.  553;  Aydelotte  v.  Bloom,  13 
208,    101    Pac.    848;     Armstrong    v.  Cal.  App.  56,  108  Pac.  877. 
Portland  Ry.  Co.,  52  Or.  437,  97  Pac.  5  Gage  v.  Billing,  12  Cal.  App.  688, 
715.  108  Pac.  664. 

2  Ames  V.  Bell,  5  Cal.  App.  1,  89  6  Raski  v.  Wise,  56  Or.  72,  107 
Pac.  619.  Pac.    984;    Or.    B.    &    C.    Comp.    84; 

3  Jewell  V.  Colonial  Theater  Co.,  Miller  v.  Village  of  Mullan,  17  Idaho, 
12  Cal.  App.  681,  108  Pac.  527.  28,  19  Ann.  Cas.  1107,  104  Pac.  660; 

4  Jensen  v.  Dorr,  159  Cal.  742,  746,  Idaho  Rev.  Code,  4209. 
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§  2298.  Wliat  need  not  be  set  forth.— Whore  an  attor- 
ney's  services  sued  for  were  rendered  in  connection  with 
two  actions,  it  is  not  necessary  to  itemize  each  step  taken  in 
the  preparation  for  trial,  and  the  trial  of  the  actions,  or  to 
fix  a  separate  charge  for  each;  it  is  sufficient  to  state  that 
the  amount  demanded  is  for  services  in  such  actions/  In 
a  mechanic's  lien  case  it  is  proper  to  require  that  the  names 
of  all  the  workmen  and  the  time  that  each  worked  and  the 
amount  that  each  received  be  set  fortb.^  An  affidavit  set- 
ting up  facts  showing  an  account  stated  is  a  sufficient  excuse 
for  not  filing  a  bill  of  particulars.®  No  bill  of  particulars 
is  necessary  in  an  action  for  wrongful  death.^*^ 

§  2299.  Order  for  further  account. — Where  the  plaintiff 
in  a  suit  to  foreclose  mechanics'  liens  based  upon  his  own 
and  certain  assigned  claims  furnishes  an  itemized  statement 
of  his  own  account  only,  and  the  defendant  makes  no  objec- 
tion, plaintiff  is  not  precluded  from  proving  all  the  claims." 
The  granting  or  refusing  of  an  order  for  a  bill  of  partic- 
ulars rests  in  the  sound  discretion  of  the  trial  court.^^ 

§  2300.  Bill  of  particulars. — A  further  or  amended  ac- 
count, when  ordered  by  the  court,  is  in  the  nature  of  an 
amended  pleading,  and  its  purpose  is  to  inform  the  de- 
fendant and  limit  the  evidence  to  proof  of  the  items  set  out.^^ 
A  bill  of  particulars  is  only  an  amplification  of  the  com- 
plaint intended  to  inform  the  defendant  of  the  specific 
demands  and  is  not  admissible  as   evidence.^*     Evidence 

7  Thorp  V.  Eamsey,  51  Wash.  530,  n  Union  Lumber  Co.  v.  Morgan, 
99  Pac.  584.                                                     162  Cal.  722,  124  Pae.  228. 

8  Bellinaham  y.  Linck,  53  Wash.  ''  ^'^^  ^-  ^^"^"^"^  ^""^^^^  C°-  ^^ 
208,  101  Pac.  843.                                          ^"^^-  ^-^'  ^^^  ^^"^  2^7;  Stoeklen  y. 

Barrett,  58  Or.  281,  114  Pac.  108. 

9  Cohen  y.  Clark,  44  Mont.  151,  119  13  Ames  v.  Bell,  5  Cal.  App.  1,  89 
Pac.  775.                                                            Pae.   619. 

10  Neal  V.  Phoenix  Lumber  Co.,  64  14  Campbell  v.  Eice,  22  Cal.  App. 
Wash.  523,  117  Pac.  267.                            734,  136  Pac.  512. 
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cannot  be  introduced  as  to  items  not  included  in  tlie  bill  of 
particulars.^^  The  function  of  a  bill  of  particulars  is  not 
to  set  forth  a  cause  of  action  or  a  ground  of  defense  j  these 
are  for  the  original  pleading.^^* 

§  2301.    Order  for  and  inspection  of  books,  etc. — The 

equitable  remedy  of  a  bill  of  particulars  for  discovery  was 
allowed  because  in  an  action  at  law  neither  party  was  com- 
pelled to  disclose  any  of  his  evidence  prior  to  the  time  of 
trial,  and  common-law  courts  are  without  power,  in  the 
absence  of  a  statute  therefor,  to  compel  the  inspection  or 
production  of  books  or  papers  not  pleaded  and  not  held 
in  trust  for  the  opposite  party,  or  to  compel  the  taking  of 
the  party's  deposition  or  his  submission  to  a  physical  ex- 
amination.^® Before  an  order  of  inspection  may  be  granted, 
it  must  clearly  appear  by  affidavit  that  the  opposite  party 
has  a  book  or  document  which  is  identified  and  which  con- 
tains evidence  material  to  the  case.^"^  And  it  must  appear 
that  notice  of  the  application  has  been  given.^^ 

15  Powers    V.    Washington    P.    Ce-  Utah,  318,  23  L.  E.  A.   (N.  S.)   462, 

ment  Co.,  79  Wash.  1,  139  Pac.  615;  97  Pac.  483. 

Orange    Sawmill    Co.    v.    Carmichael  i^  Funkenstein  v.  Superior  Court, 

Lumber  Co.,  17  N.  M.   69,   121  Pac.  23  Cal.  App.  663,  139  Pac.  101;  Cal. 

608.  Code    Civ.    Proc.     1000;     Landon    v. 

15a  Eckhart    v.    Peterson    (Wash.),  Morehead,  3-1  Okl.  701,  126  Pac.  1027. 

162  Pac.  551.  18  Smith    v.    Atchison    Live    Stock 

18  Larson   v.   Salt    Lake    City,    34  Co.,  90  Kan.  258,  133  Pac.  723. 
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CHAPTER  LXXIX. 
ARBITRATION  AND  AWARD. 

§  2309.  Award  conclusive. 

§  2310.  Duty  of  arbitrators. 

§  2311.  Hearing. 

§  2312.  Agrooincnt  to  arbitrate. 

§  2313.  Invalid  awards. 

§  2314.  Jurisdiction. 

§  2322.  Setting  aside  award. 

§  2323.  Eevocation. 

§  2324a.  Appeal  from  judgment  on  award. 

§2309.  Award  conclusive.— The  object  of  submittins: 
questions  of  difference  which  are  within  the  legitimate 
scope  of  legal  arbitration  is  to  put  an  end  to  litigation,  and 
it  is  essential  to  the  validity  of  an  award  that  it  should  be 
final,  leaving  nothing  to  be  done  except  to  carry  out  its 
terms.^  An  award  is  a  final  judgment  both  at  law  and  in 
equity,  and  cannot  be  classed  with  contracts.^  Where  an 
award  is  made  upon  an  arbitration  concerning  the  sale  of 
the  goodwill  of  a  business  and  the  lease  of  the  premises,  no 
damage  can  be  recovered  for  the  difference  between  the 
award  and  the  amount  of  rent  reserved.* 

§  2310.  Duty  of  arbitrators. — As  a  general  rule,  arbi- 
trators should  take  an  oath  for  the  proper  performance  of 
their  duties,  but  failure  to  do  so  does  not  necessarily  render 
their  proceedings  invalid.^  And  where  the  party  is  present 
and  takes  part  in  the  introduction  of  testimony  and  makes 

1  Boyd  V.  Bargagliotti,  12  Cal.  3  Baker  v.  Shaw,  78  Wash,  233, 
App.  228,  107  Pac.  150.  138  Pac.  SS8. 

2  Olston  V.  Oregon  Water  Power  ^  j^.j^^^  ^  .p^^^j^^  ^o  ^^j^_  ^21, 
&  Ey.  Co.,  52  Or.  343,  20  L.  R.  A.  ^^^^  ^^  ^g^gj^^  jgg^  ^-^j  ^^^  ggg^ 
(N.  S.)    915,  96  Pac.  1095,  97  Pac. 

533. 

27 
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no  objection  tliat  tlie  arbitrators  have  not  been  sworn,  such 
irregularity  is  waived.^ 

§  2311.  Hearing. — ^IVfiscondnct  of  arbitrators  in  receiv- 
ing evidence  without  swearing  the  witnesses  is  waived 
where  the  party  objecting  is  present  and  makes  no  objection 
at  the  time.^  The  parties  to  the  arbitration  agreement  have 
a  right  to  introduce  evidence,  and  an  award  made  by  the 
arbitrators  without  giving  the  parties  permission  to  intro- 
duce such  evidence  is  invalid.''^ 

§  2312.  Agreement  to  arbitrate. — A  demand  or  offer  to 
arbitrate  is  a  condition  precedent  to  the  maintenance  of  an 
action  on  a  contract  which  provides  for  submission  to 
arbitration.^  A  common-law  agreement  for  arbitration  is 
valid.^  The  only  matter  that  can  be  submitted  to  arbitra- 
tion under  section  1281  of  the  Code  of  Civil  Procedure  of 
California  is  a  *' controversy  which  may  be  the  subject  of  a 
civil  action";  a  question  as  to  the  value  of  land  is  not  such 
a  controversy,  but  an  agreement  to  arbitrate  thereon  may 
constitute  a  common-law  agreement  which  will  be  binding 
and  conclusive  upon  the  parties  acting  thereunder.^**  It 
will  be  presumed  that  it  is  the  intention  of  the  parties  that 
a  submission  to  arbitration  be  entered  as  a  rule  of  court, 
and  mere  formal  objections  either  to  the  submission  or  to 
the  award  will  be  ignored.^^ 

§  2313.  Invalid  awards. — As  a  submission  to  arbitration 
must  be  in  writing  and  the  clerk  must  thereupon  enter  the 

5  Matter  of  Silliman  (Silliman  v.  Co.  v.  Pureell  Safe  Co.,  81  Wash.  592, 
Carr),  159  Cal.  155,  113  Pac.  135;  142  Pac.  1153;  Tubbs  v.  Delillo,  19 
Cal.  Code  Civ.  Proc.  1287.  Cal.  App.  612,  127  Pac.  514;  Davis- 

6  Matter  of  Silliman  (Silliman  7.  son  v.  East  Whittier  Land  &  W.  Co., 
Carr),   159   Cal.   155,   113   Pac.   135;  153  Cal.  81,  96  Pac.  88. 

Hopper  V.  Fromm,  92  Kan.  142,  Ann.  »  Meloy  v.  Imperial  Land  Co.,  163 

Cas.  1916B,  807,  141  Pac.  175.  Cal.  99,  124  Pac.  712. 

7  Meloy  V.  Imperial  Land  Co.,  163  10  Lore  v.  Southern  Pac.  Co.,  163 
Cal.  99,  124  Pac.  712.  Cal.  182,  124  Pac.  817. 

8  Calhoun  v.  Pederson,  85  Wash,  n  Matter  of  Silliman  (Silliman 
630,  149  Pac.  25;  Herring  etc.  Safe  v.  Carr),  159  Cal.  155,  113  Pac.  135. 


419  AEBITEATION  AND  AWARD.  §§2314-2324a 

names  of  the  arbitrators,  all  the  arbitrators  must  be  named 
in  the  submission  agreement,  and  if  only  two  of  a  board  of 
three  are  named,  the  submission  is  void.^^  j^^  award  made 
without  the  taking  of  evidence  is  invalid.^^  A  written 
award  by  two  of  three  arbitrators  may  be  binding  even  in 
the  absence  of  some  of  the  steps  required  to  qualify  the 
arbitrators." 

§  2314.  Jurisdiction. — Jurisdiction  in  arbitration  pro- 
ceedings is  special,  and  attaches  only  by  a  substantial  com- 
pliance with  the  requirements  of  the  statute.^^ 

§  2322.  Setting  aside  award.— The  partiality,  interest  or 
relationship  of  an  arbitrator  with  reference  to  the  other 
parties  to  the  arbitration  is  not  a  ground  for  setting  aside 
the  award,  where  the  arbitrators  are  selected  by  the  par- 
ties with  full  knowledge  of  such  facts." 

§  2323.  Revocation. — ^A  mere  executory  agreement  to 
submit  to  arbitration  is  generally  revocable  by  either  party, 
and  will  not  be  specifically  enforced  by  the  courts.^^  But 
after  the  first  award  has  been  vacated  and  the  case  resub- 
mitted, one  party  cannot  have  a  revocation  without  the 
consent  of  the  other  and  an  order  of  the  court.^* 

§  2324a.  Appeal  from  judgment  on  award.— Errors 
which  are  available  on  the  hearing  of  an  award  are  re- 
viewable by  an  appeal  from  the  judgment  entered  upon  the 
award.^^ 

12  In  re  Joshua  Hendy  Mach.  v.  Gray),  9  Cal.  App.  610,  99  Pac. 
Works   (Joshua  Hendy  Mach.   Works        1110. 

T.  Gray),  9   Cal.   App.  610,  99  Pac.  lo  State  v.  Bowlby,   74  Wash.  54, 

1110.  132  Pac.  723. 

13  Meloy  V.  Imperial  Land  Co.,  163  "  Cogswell  v.  Cogswell,  70  Wash. 
Cal.  99,  124  Pac.  712.  ^'^^'  ^^^  ^^c.  431. 

,,  „                 „  IS  MeCann  v.  Alaska  Lumber  Co, 

14  Hopper  V.  Fromm,  92  Kan.  142,  71  ^^..^j^  33^  43  l.  R.  A  (N  S  ) 
Ann.  Cas.   1916B,  807,  141  Pac.  175.  j^    y2S  Pae    663 

15  In  re  Joshua  Hendy  Mach.  19  McElroy  v.  Hooper,  70  Wash. 
Works   (Joshua  Hendy  Mach,  Works  347,  126  Pac.  925. 
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CHAPTER  LXXX. 
COMPROMISE. 

§  2345.     In  general. 

§  2346.     Consideration. 

§  2347.     Interpretation  of  compromise. 

§  2348.     Vacating  compromise  settlement. 

§  2348a.  Pleading  compromise. 

§  2345.  In  general. — A  compromise  is  an  agreement  be- 
tween two  or  more  persons  who  amicably  settle  their  dif- 
liculties  upon  such  terms  as  tliey  may  agree  to.^  A  stipula- 
tion for  a  settlement  which  is  conditioned  upon  all  of  the 
parties  in  interest  agreeing  to  its  terms  within  sixty  days 
is  void  where  one  of  the  parties  is  a  minor.^  An  executed 
Vctrbal  agreement  of  accord  and  satisfaction  is  valid,^  and 
may  supersede  a  prior  written  agreement.*  Where  a  cer- 
tam  amount  is  offered  in  full  payment  of  a  disputed  or  un- 
liquidated claim,  and  the  creditor,  with  knowledge  of  the 
condition,  accepts  the  offer,  the  payment  and  acceptance  is 
an  accord  and  satisfaction.® 

§  2346.  Consideration. — Forbearance  to  bring  an  action 
is  sufficient  consideration  for  an  agreement  to  pay  a  dis- 
puted claim.^  But  the  making  of  a  monthly  payment  for 
power  is  not  necessarily  a  compromise  and  settlement."^  A 
compromise  which  is  agreed  upon  through  duress,  in  the 
absence  of  any  element  of  a  claim,  is  void  for  want  of  con- 

1  City  of  Anadarko  v.  Argo,  35  ^rson  v.  City  of  Tacoma,  86  Wash. 
Okl.  115,  128  Pac.  500.  1^4,  149  Pac.  643. 

5  Meyer  v.  Henry  Cowell  Lime  etc. 

2  Whiteley  v.  Watson,  93  Kan.  671,  ^o.,  21  Cal.  App.  602,  132  Pac.  611; 
145  Pac.  568.  Phillips  v.  Graham  County,  17  Ariz. 

3  B.    &    W.    Engineering    Co.    v.       208,  149  Pac.  755. 

Beam,    23    Cal.    App.    164,    137    Pac.  c  Heath    v.    Potlatch    Lumber    Co., 

624.  18   Idaho,   42,   27   L.   R.  A.    (N.   S.) 

*  Credit      Clearance      Bureau      v.  ' 

Pxeorge  A.  Hochhann  Contracting  Co.,  '  ^^^"'^  ^^'-  ^-  ^°-  ^-  Seattle-Ta- 

25  Cal.  App.  546,  144  Pac.  315;  Ped-        ^"'"'-^  ^'^^'^  ^O-,  63  Wash.  639,  116 

Pac.  1^89. 
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sideration.'  Tlie  retention  of  a  cheek  which  recites  that  it 
is  in  full  payment  does  not  necessarily  constitute  an  accord 
and  satisfaction,  except  as  to  such  part  as  may  be  disputed 
in  good  faith.®  It  is  not  necessary  that  the  circumstances 
should  show  a  foundation  for  an  honest  dispute,  the  test 
being  whether  the  dispute  in  fact  was  honest  or  fraudulent, 
and,  if  honest,  it  offers  a  sufficient  consideration.^®  The 
compromise  of  a  disputed  claim  may  uphold  a  compromise 
agreement,  though  the  demand  was  unfounded."  Where 
there  is  no  substantial  dispute  as  to  the  amount  due,  pay- 
ment of  installments  which  are  due  is  not  a  settlement  of 
the  whole  debt.^-  In  the  absence  of  fraud,  a  compromise 
voluntarily  entered  into  will  be  enforced,  although  the  final 
issue  be  different  from  that  which  was  anticipated  by  the 
parties. ^^  The  fact  that  a  creditor  insists  that  a  larger 
amount  was  due,  and  that  he  threatens  a  civil  suit,  does  not 
constitute  fraud. ^^  Promissory  notes  given  in  a  com- 
promise settlement  cannot  be  avoided  where  the  compromise 
was  made  on  the  advice  of  counsel,  and  after  due  considera- 
tion and  being  formerly  ratified  by  the  directors  of  the 
paying  company. ^^  A  compromise  settlement  made  pend- 
ing an  action  is  conclusive  in  the  absence  of  fraud  or  mis- 
take.i« 

8  McNair  V.  Benson,  63  Or.  66,  126  Pac.    1158;    Roane   v.    Union    Pacific 
Pac.  20.  Life   Ins.   Co.,  67  Or.  264,   135  Pac. 

9  Thayer    v.    Harbican,    70    Wash.  892;   Nath  v.  Oregon  R.  &  Nav.  Co., 
278,  126  Pac.  625.  72  Wash.  664,  131  Pac.  251. 

10  B.    &    W.    Engineering    Co.    v.  n  Kiler  v.  Wohletz,  79   Kan.  716, 
Beam,  23  Cal.  App.  164,  137  Pac.  624.        101    Pac.    474;    Bowers    v.    Good,    52 

11  Lewis   V.   Gove  County  Tel.  Co.,        Wash.  384,  100  Pac.  848. 

95  Kan.  136,  Ann.  Cas.  1916B,  1035,  i^  Walla    Walla    Fire    Ins.    Co.    v. 

147    Pac.    1122;    Cloyne   v.   Levy,   26  Spencer,  52  Wash.  369,  100  Pac.  741; 

Cal.  App.  637,  148  Pac.  224,  Cal.  Civ.  Kiler  v.  Wohletz,   79  Kan.   716,   101 

Code,  1521,  1524;   Hirsch  v.  May,  75  Pac.  474. 

Or.  403,  146  Pac.  831.  16  Maynard  v.  First  Bank  of  Col- 

12  Strandell    v.    Strand,    82    Wash.  ton,    56    Wash.    486,    106    Pac.    182; 
59,  143  Pac.  442.  State    v.    Superior    Court,    60    Wash, 

w  Sango  V.  Parks,  44  Okl.  223,  143        187,  110  Pac.  808. 
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§  2347.  Interpretation  of  compromise. — The  acceptance 
of  a  receipt  marked,  ''On  account  without  prejudice,"  in- 
dicates that  no  compromise  settlement  has  been  made.^^  A 
compromise  agreement  is  substituted  for  and  extinguishes 
the  antecedent  liability." 

§  2348.  Vacating  compromise  settlement. — A  party  to  a 
compromise  cannot  avoid  the  same  on  the  ground  of  duress 
without  offering  to  return  the  benefits  which  he  has  re- 
ceived.^^  Courts  do  not  encourage  the  setting  aside  of 
compromise  settlements.^^  A  material,  mutual  mistake 
made  in  a  compromise  settlement  may  be  corrected  by  a  suit 
in  equity  to  reform  the  agreement.^^  Where  the  parties  in 
good  faith  consider  a  claim  as  between  them  doubtful,  its 
compromise  cannot  be  attacked  on  the  ground  of  the  inval- 
idity of  the  claim,^-^^  and  the  settlement  of  a  claim  asserted 
in  good  faith  constitutes  a  new  and  valid  agreement,  al- 
though the  settlement  might  not  be  what  the  court  would 
have  adjudged  upon  the  evidence,^" 

§  2348a.  Pleading — Compromise. — Where  the  settlement 
of  a  debt  is  relied  on  as  a  defense,  it  must  be  pleaded,^"  and 
I)laintiff  may  reply  by  way  of  confession  and  avoidance  if 
the  compromise  is  not  a  good  defense.^^ 

■    17  Paul  V.  Kohler,  etc.,  82  Wash.       Ey.  Co.  v.  Chester,  41  Okl.  369,  138 
257,  144  Pac.  64.  Pac.  150. 

,o  r,  1     n-       r>   1       icoi   iKroo  T3  ^^  Beck  V.  School  District,  54  Colo. 

18  Cal.    Civ.    Code,    1521-1523;  B.  ' 

,    ,„    ^      .         .        n            Ti  ot  546,  46   L.   E.    A.    (N.   S.)    279,    131 

&   W.   Engineering   Co.   v.   Beam,  23  '  ^                          \    •       /          > 


Cal.  App.  164.  137  Pac.  624;  Bick^ 
ford  V.  Hupp,  83  Wash.  427,  145  Pac 
154. 


Pac.  398. 

-'la  John  Wilson  Estate  Co.  t.  Dam- 
meier  Investment  Co.,  83  Or.  283,  163 
Pac.  590. 

19  Drew    V.     Bouffleur,    69    Wash.  2ib  Young  v.  King,  85  Or.  22,  166 
610,  125  Pac.  947;  Westerfeld  V.  New        Pac.  53. 

York  Life  Ins.  Co.,  157  Cal.  339,  107  22  Roniger   v.    Mcintosh,    91    Kan. 

Pac.    699;    Cogswell    v.    Cogswell,    70        368,  137  Pac.  792;  B.  &  W.  Engineer- 
Wash.   178,   126   Pac.   431;    Delcampo        jng  Co.   v.   Beam,   23   Cal.   App.   164, 
V.    Camarillo,    154    Cal.    647,    98   Pac.        137  pac.  624. 
1049.  23  Crandall     Realty     &     Securities 

20  Burrows  v.   Williams,  52   Wash.        Co.  v.  Tanquary,  23   Colo.  App.   564, 
278,  100  Pac.  340;  St.  Louis  &  S.  F.       130  Pac.  1084. 
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CHAPTER  LXXXI. 
SUBMITTING  CONTEOVBESY  WITHOUT  ACTION. 

§  2350.     In  general. 

§  2350.  In  general. — A  case  snlDmitted  wifhout  action 
must  be  determined  upon  the  agreed  facts,  and  the  court  can- 
not hear  other  evidence,^  unless  a  statement  is  ambiguous 
upon  a  certain  item,  when  the  court  may  hear  evidence  as 
to  such  item.2  r^j^g  agreed  statement  of  facts  constitutes  the 
findings  of  fact,  and  the  court  must  draw  its  legal  con- 
clusions from  those  facts  alone.^  If  the  case  is  tried  upon 
an  agreed  statement  of  facts,  on  appeal  the  upper  court 
will  try  the  case  as  if  it  never  had  been  heard.*  Submitting 
a  controversy  upon  an  agreed  statement  does  not  prevent 
the  granting  of  a  new  trial.^  The  trial  of  a  case  which  is 
pending  upon  an  agreed  statement  of  facts  is  not  the  same 
as  submitting  an  agreed  case.^ 

1  Leonardo   v.    Bunnell,    77   Wash.  107  Fac.  1018;  Work  v.  United  Globe 
495,  Ann.  Gas.  1915D,  253,  137  Pac.  Mines,  12  Ariz.  339,  100  Pac.  813. 
1033.  4  Council      Improvement      Co.      ▼. 

2  Board  of  Commrs.  v.  Thomas,  92  Draper,   16   Idaho,  541,  102   Pac.   7; 
Kan.  408,   140  Pac.  849.  Lowe  v.  Wells,  Fargo  &  Co.  Express, 

3  Yellowstone      County     ▼.     First  ^g  ^^^    ^05,  96  Pac.  74. 

Trust  &  Sav.  Bank,  46  Mont.  439,  128  ,  ^^v.  ni     v                  tj     ^       q7   nvi 

Pac.    596;    Jenkins    v.    Newman,    39  ^  Shallenberger   y.   Brady,   37   Okl. 

Mont.  77,  101  Pac.  625;  Goodwin  v.  ^40,  131  Pac.  1096. 

Kraft,   23    Okl.    329,    101    Pac.    856;  6  Truesdale   v.   Board   of   Commis- 

Earle'v.  Bryant,   12   Cal.  App.   553,  sioners,  44  Colo.  416,  99  Pac.  63. 
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CHAPTER  LXXXn. 
TENDER. 

§  2358.     In  general. 

§  2358a.  Tender  of  taxea. 

§  23o8b.  Tender  of  deed. 

§  2360.     Continuing  tender. 

§  2361.     Effect  of  tender. 

§  2362.     Objections  to  tender. 

§  2362a.  Computing  time — Holidays. 

§  2358.  In  general. — Tender  is  an  nnconditional  offer  by 
a  debtor  to  bis  creditor  of  tbe  amount  of  his  debt.-^  It  is 
unnecessary  when  its  futility  is  sbown.^  It  must  never  be 
fettered  with  the  condition  that  a  discharge  shall  be  made 
releasing  the  debtor  from  all  demands.^  A  tender  of 
premiums  paid  is  not  necessary  in  order  to  forfeit  a  policy 
of  insurance  on  the  ground  of  willful  misrepresentations  by 
the  insured  as  to  his  intemperate  habits,  although  such  as- 
sessments should  be  returned  in  case  of  the  unintentional 
breach  of  warranty.^  Tender  to  and  refusal  by  one  of  sev- 
eral joint  contractors  for  a  purchase  of  stock  is  a  tender 
to  and  a  refusal  by  all.* 

§  2358a.  Tender  of  taxes. — Before  asking  a  court  of 
equity  to  enjoin  a  tax  sale  for  illegality,  the  plaintiff  should 
tender  such  taxes  as  are  a  just  charge  against  him.®    Where 

1  Kelley  v.  Clark,  23  Idaho,  1,  4  Modern  Woodmen  of  America  v. 
Ann.   Cas.  1914C,  665,  129   Pac.  921.        International  Trust  Co.,  25  Colo.  App. 

2  Smethrrs    v.    Lindsay,    89    Kan.        £6,  136  Pac.  806. 
338,  131  Pac.  563. 

3  Purdin  v.  Hancock,  67  Or.  164, 
l."5  Pac.  S15;  Union  etc.  Min.  Co.  v. 
Shandon  Min.  Co.,  18  N.  M.  153,  135  «  Thurston  v.  Caldwell,  40  Okl.  206, 


5  Hoover   v.   Wolfe,    167    Cal. 
139  Pac.  794. 


Pac.  78;  Smith  v.  School  Dist.,  89  137  Pac.  683;  Northern  Pac.  R.  Co. 
Kan.  225,  Ann.  Cas.  1914D,  139,  131  v.  Clearwater  County,  26  Idaho,  455, 
Pac.  557.  144  Pac.  1. 
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the  purchaser  at  a  tax  sale  proceeds  against  the  owner  to 
quiet  title,  the  owner  may  defend  the  title  without  offering 
to  pay  the  taxes/  but  where  the  owner  comes  into  a  court  of 
equity  to  quiet  his  title  against  the  purchaser  at  a  tax  sale 
which  is  illegal,  he  must  tender  the  amount  of  the  taxes 
paid,^  unless  the  tax  deed  was  entirely  void.* 

§  2358b.  Tender  of  deed.— For  a  purchaser  to  put  his 
vendor  in  default  it  is  necessary  to  make  a  tender  of  the 
balance  of  the  purchase  price,  but  there  is  no  privity  of  con- 
tract between  the  vendee  and  grantee  of  the  vendor  which 
requires  such  tender.^®  A  tender  comes  too  late  after  the 
vendor  has  asserted  his  right  of  forfeiture."  After  the 
provision  that  time  is  of  the  essence  of  the  contract  has 
been  waived,  one  party  cannot  put  the  other  in  default  with- 
out a  tender  of  performance,  and  this  is  the  case  where  the 
vendor  mortgages  the  land  for  a  period  of  time  beyond 
the  term  of  the  contract  and  leads  the  vendee  to  believe  that 
prompt  payments  will  not  be  required.^^ 

§  2360.  Continuing  tender. — "Where  the  pleadings  admit 
the  continuing  tender  and  refusal,  complaint  cannot  be 
made  that  the  plaintiff  has  not  brought  the  money  into 
court.^* 

§  2361.  Effect  of  tender. — A  tender  made  and  pleaded  is 
a  conclusive  admission  that  the  plaintiff  is  entitled  to  re- 

7  Moyer  v.  Wilson,    166    Cal.    261,       ^^^^^on,  26  Colo.  App.  Ill,  141  Pac. 

135  Pac.  1125.  ^^^'  ^  ,     ^ 

10  Farkside  Eealty  Co.  v.  MacDon- 

8  Holland    V.    Hotelikiss.    162    Cal.        ^j^^  jgg  (.^^1_  426.  137  Pac.  21. 

366,  L.   R.   A.   1915C,   492,   123   Pac.  ji  g^g^j.  ^   g^n^  g^  ^r^gh.  131,  146 

258.  Pac.  179. 

9  Henderson  v.  Ward,  21  Cal.  App.  12  Gibson  v.  Rouse,  81  Wash.  102, 
520,  132  Pac.  470;  Eakin  v.  Chap  142  Pae.  464;  Milwaukee  Land  Co.  v. 
man,  44  Okl.  51,  143  Pac.  21;  Parks  Ruesink,  50  Mont.  489,  148  Pac.  396. 
V.  Roth,  25  Colo.  App.  296,  137  Pac.  13  Southern  Pac.  Co.  v.  Siemens, 
76;    Empire   Ranch   &   Cattle   Co.   v.  77  Or.  62,  150  Pac.  290, 
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cover  the  amount  tendered,  and  judgment  should  be  given 
for  at  least  that  amount.^^  The  tender  of  less  than  the 
full  amount  is  insufficient.^^  The  tender  of  an  amount  less 
than  the  amount  which  is  due  does  not  stop  interest  upon 
any  of  the  claim. ^^  A  party  making  a  tender  at  the  trial, 
in  order  to  do  equity,  is  bound  thereby.^^  A  proper  tender 
•stops  any  additional  costs. ^^  A  proper  tender  of  overdue 
interest  prevents  the  holder  of  the  note  from  declaring  the 
whole  amount  due,  although  such  demand  was  placed  in 
the  mails  directed  to  the  payer  prior  to  the  time  the  tender 
was  made.^^ 

§  2362.  Objections  to  tender. — Objections  to  the  tender 
must  be  made  at  the  time  of  the  delivery  of  the  offer,  or 
they  are  waived.^°  It  is  sufficient  to  allege  that  the  plain- 
tiff offered  the  defendant  a  certain  sum  of  money  for  a  cer- 
tain purpose,  and  the  defendant  may  show  as  defense  that 
he  made  certain  objections  to  the  tender.^^  The  provisions 
regarding  waiver  by  failing  to  object  to  the  tender  are 
mere  rules  of  evidence  affecting  the  right  to  sue,  and  they 
are  of  no  avail  to  one  who  has  not  made  a  sufficient  offer  to 
perform.^^  The  only  effect  of  section  2074  of  the  Code  of 
Civil  Procedure  and  section  1496  of  the  Civil  Code  of  Cali- 

14  Brunswick  Eealty  Co.  v.  Univer-  Missouri  K.  &  T.  R.  Co.  v.  Housley, 
sity  Inv,  Co.,  43  Utah,  75,  134  Pac.  46  Okl.  216,  148  Pac.  689 ;  Brunswick 
608.  Realty  Co.  v.  University  Inv.  Co.,  43 

15  Francis  v.  Brown,  22  Wyo.  528,  Utah,  75,  134  Pac.  608. 

145  Pac.  750;  Bell  v.  Riggs,  34  Okl.  ,,  g^^^^^^    ^     ^.^^^^.^^^    ^^^^^^    ^ 

834,   41  L.  R.   A.    (N.  S.)    1111,  127  ^            ^g.  ^^^    ^^^^  .^^  p^^    ,^2. 
Pac.  427. 

16  Kleeb  V.  Mclnturff,  71  Wash.  '"  Hammond  v.  Haskell,  14  Cal. 
419    1^8  Pac    1076  ^PP-  ^"'  '^^^  ^^°-  ^"^'  ^lo^tgom^ry 

17  T~  n-i    n^    ^     T,!!,^^     An        ^-   ^^  Picot,   153   Cal.   509,   515,   96 

17  Lasoya    Oil   Co.   v.   Zulkey,   40  '  '         ' 

Okl.  690,  140  Pac.  160.  ^^^-  ^°^- 

18  Robinett  v.  Brown,  167  Cal.  735,  2i  Lowe  v.  Yolo  County  Consol. 
141  Pac.  368;  Harvey  v.  Denver  &  Water  Co.,  8  Cal.  App.  167,  96  Pac. 
E.  G.  R.  Co.,  56  Colo.  570,  139  Pac.  379. 

1098;      Nampa     etc.     Irr.     Dist.     v.  22  Hixson  v.   Hovey,   18   Cal.   App. 

Briggs,   27   Idaho,   84,   147   Pac.   75;        230,  122  Pac.  1097. 
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fornia  is  to  excuse  the  actual  production  and  tender;  tliey 
do  not  relieve  tlie  party  of  any  requirements  of  law  neces- 
sary to  a  valid  tender.^^  Where  a  warehouseman  holds 
property  for  storage  charges  and  also  for  the  private  debt 
of  one  partner,  an  offer  to  pay  the  storage  charges  need  not 
be  accompanied  with  the  actual  production  of  the  money, 
where  no  objection  is  made  on  that  ground,  and  the  offer 
is  refused.-^  The  offer  of  a  bank  check  is  not  ordinarily 
a  sufficient  tender,  especially  where  the  agent  of  the  payee 
is  not  authorized  to  accept  checks.^^  The  acceptance  of  a 
check  is  always  conditional,  and,  in  case  of  its  dishonor, 
action  may  be  brought  on  the  original  debt.^^ 

§  2362a.  Computing  time — Holidays. — Saturday  after- 
noon is  made  a  holiday  as  regards  the  business  in  public 
offices  in  the  state  of  California.^^  Such  provision  merely 
shortens  the  day,  and  does  not  extend  the  time  to  another 
day  for  the  doing  of  any  legal  act.^*  A  holiday  declared  by 
the  governor  of  the  state  is  not  binding  on  the  people,  but 
is  in  the  nature  of  a  recommendation  that  it  be  observed.^" 

23  Doak  V,  Bruson,  152  Cal.  17,  20,  27  Cal.  Code  Civ.  Proc,  sec.  10. 
191  Pac.  1001.  28  Starr  v.  Superior  Court,  23  Cal, 

24  Sheller    v.    Livingston,    25    Cal.        App.  670,  159  Pac.  241. 

App.  572,  144  Pac.  547.  29  Ricliardson  v.  Goddard,  64  U.  S. 

25  Reeves  Realty  Co.  v.  Brown,  45  gg,  16  L.  Ed.  412;  People  v.  Heacock, 
Okl.  737,  147  Pac.  318.  jq  (-,^j_  ^pp    ^gg^  ^gg^  jQg  p^c.  543, 

26  Mutual    Life   Ins.    Co.   v.    Chat-  g^g 
tanooga  Sav.  Bank   (Okl.),  150  Pac. 

190. 
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CHAPTER  LXXXin. 
HABEAS  CORPUS. 

§  2363.  In  general. 

§  2365.  Right  of  bail. 

§  2366.  Restraint  necessary, 

§  2367.  Application — Petition. 

§  236&.  Fees. 

§  2372.  Repeated  application. 

§  2375.  Defects  of  form. 

§  2376.  Discharge. 

§  2377.  Hearing  on  habeas  corpus 

§  2378.  Matters    considered. 

§  2379.  Matters  not  considered. 

§  2380.  Jurisdiction  of  the  supreme  court. 

§  2381.  Jurisdiction  of  state  courts. 

§  2382.  Jurisdiction,  conflict  of, 

§  2384.  Extradition. 

§  2385.  Custody  of  infants. 

§  2386.  Rearrests. 

§  2387.  Refusal  to  grant. 

§  2389.  Remand. 

§  2390.  Return  to  writ. 

§  2392.  Answer  to  return. 

§  2396.  Appeal. 

§  2363.  In  general. — The  sole  question  for  consideration 
in  a  habeas  corpus  proceeding  is  one  of  jurisdiction/  as 
that  the  grand  jnry  or  court  has  exceeded  its  jurisdiction, 
if  the  process  has  been  issued  in  a  case  not  allowed  by  law 
or  without  reasonable  or  probable  cause,^  or  that  the  court 
is  not  the  proper  tribunal.^    But  a  justice  of  the  peace 

1  In   re   Long,   30    Cal.    App.    442,  (N.  S.)   373,  137  Pac.  598;  Ex  parte 

158  Pac.  1056;   Ex  parte  Ladue,  161  Burroughs,   10   Okl.  Cr.  87,   133   Pac. 

Cal.    632,    120    Pac.    13;    Ex    parte  1142. 

McClure,    6    Okl.    Cr.    241,    118    Pac.  2  Eureka     County     Bank     Habeas 

591;    Ex  parte   Ambler,   11   Okl.   Cr.  Corpus  Cases,  35  Nev.  80,   126  Pac. 

449,  148  Pac.  1061;  Ex  parte  Foster,  655;  rehearing  denied,  129  Pac.  308. 

69  Or.   319,   138   Pac.   849;   Ex  parte  3  Keith  v.  Recorder's  Court,  9  Cal. 

Cica,    18    N.    M.    452,    51    L.    R.    A.  App.    380,    99    Pac.    416;    Ex    parte 
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called  to  try  a  criminal  case  may  be  a  de  facto  ofificer  and 
render  a  judgment  of  conviction,  whicli  is  not  subject  to 
collateral  attack  on  habeas  corpus^  The  question  of  juris- 
diction may  be  raised  at  any  time  during  the  imprisonment, 
even  though  conviction  was  had  under  a  plea  of  guilty  of 
petit  larceny  in  answer  to  an  indictment  for  grand  larceny.^ 
If  the  law  under  which  the  applicant  is  held  is  unconstitu- 
tional, a  discharge  may  be  had  upon  a  writ  of  habeas  cor- 
pus,^ but  in  "Washington  under  a  statute  providing  that  no 
court  shall  inquire  into  the  legality  of  any  process  where1»y 
a  party  is  held  under  a  warrant  issued  from  the  superior 
court  upon  indictment  or  information,  when  the  term  of 
commitment  has  not  expired,  one  arrested  and  detained 
under  a  warrant  issued  on  infoiToation  for  illegally  selling 
liquor  cannot  be  released  on  habeas  corpus  on  the  ground 
that  the  legislative  act  under  which  the  prosecution  was 
begun  is  unconstitutional,'^  or  where  the  lower  court  has 
upon  hearing  of  the  demurrer  decided  the  question  admitted 
to  be  raised  by  habeas  corpus}  The  function  of  the  writ 
is  to  determine  the  legality  of  one's  detention  by  an  inquiry 
into  the  question  of  jurisdiction  and  the  validity  of  the 
process,  and  whether  anything  has  transpired  since  it  was 
issued  to  render  it  invalid ;  it  is  not  designed  to  retry  issues 
of  fact  or  afford  an  appeal,  except  that  the  evidence  on 
which  the  petition  was  committed  by  the  examining  magis- 

Davis,   33   Nev.  309,   110   Pac.   1133;  parte    Zany,    20    Cal.    App.    360,    129 

Ex  parte  Justus,  3  Okl.  Cr.   Ill,   25  Pac.  295;   rehearing  denied,  164   Cal. 

L.  R.  A.   (N.  S.)   483,  104  Pac.  933;  724,  130  Pac.  710;  Ex  parte  Mitchell, 

Ex   parte  Gudenoge,  2   Okl.   Cr.   110,  19  Cal.  App.  567,  126  Pac.  856;   Ex 

100    Pac.    39;    Ex   parte    McNaught,  parte  McCoy,  10  Cal.  App.   116,   101 

1  Okl.  Cr.  528,  529,  99  Pac.  241.  Pac.   419;    Ex   parte  Unger,   22   Okl. 

,     „■  OA   T.1        AM         755,   132   Am.   St.  Rep.   670,  98   Pac. 

4  Ex  parte  Simmons,  34  Nev.  493,  '  ^ 

9QQ 
1"5  Pac    697 

7  Ex  parte  Putnam,  58  Wash.  687, 

5  Ex  parte   Dickson,    36    Nev.    94,       209  Pac.  111. 

133  Pac.  393.  8  Ex    parte    Hamilton,    56    Wash. 

6  Cal.    Pen.    Code,    sec.    1487;    Ex       405,  105  Pac.  1046. 
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trate  may  be  reviewed.^  The  court  will  not  examine  the 
record  to  determine  whether  there  was  testimony  warrant- 
ing the  commitment  or  whether  the  testimony  tends  to  show 
the  commission  of  an  offense,  and  petitioner's  criminal  con- 
nection therewith,  from  which  a  reasonable  probability  of 
his  guilt  may  be  inferred.^" 

Habeas  corpus  and  supervisory  control  are  not  concur- 
rent remedies,  and  one  cannot  be  used  in  lieu  of  the  other, 
for  one  challenges  the  jurisdiction  of  the  lower  court  while 
the  other  concedes  it.  However,  the  court  by  habeas  corpus 
exercises  a  supervisory  jurisdiction  over  the  proceedings  of 
the  committing  magistrate."  A  judgment  of  a  superior 
court  of  one  county  is  conclusive  on  the  superior  court  of 
another  county  in  a  habeas  corpus  proceeding.^^  A  process 
must  be  void  and  not  merely  irregular,  in  order  to  justify 
a  discharge,^^  as  where  the  complaint  is  admittedly  insuffi- 
cient.^^ The  provisions  of  the  habeas  corpus  act  of  Okla- 
homa limiting  the  scope  of  inquiry  cannot  preclude  any 
inquiry  as  to  whether  the  court  had  jurisdiction.^^  The 
jurisdiction  of  the  superior  court  over  an  Indian  reservation 
cannot  be  questioned  by  habeas  corpus  in  Washington.^*^ 
Habeas  corpus  cannot  be  used  as  a  remedy  to  review  or 
correct  errors,"  unless  the  appeal  does  not  furnish  a  speedy 

9  Cal.  Pen.  Code,  1487,  subd.  7;  13  Ex  parte  Jung  Shing,  74  Or. 
Ex    parte    Leonardino,    9    Cal.    App.        372,  145  Pac.  637. 

690,  100  Pac.  708.  i^  Ex  parte  Towndrow,  19  N.  M, 

10  Ex  parte  Driggs,  10   Cal.  App.       672,  145  Pac.  257. 

445,  102  Pac.  542;   Ex  parte  Watts,  15  Ex   parte   Sullivan,   10   Okl.   Cr. 

9   Cal.   App.   311,   101   Pac.   419;    Ex  465,  138  Pac.  815. 

parte    Johnson,    1    Okl.    Cr.    414,    98  16  Ex  parte  Herman,  79  Wash.  149, 

Pac.  451.  139  Pac.  1083. 

11  Ex  parte  Beville,  6  Okl.  Cr.  17  Ex  parte  Davis,  23  Idaho,  473, 
App.  145,  117  Pac.  725;  see,  also,  Ex  130  Pac.  786;  Ex  parte  Gano,  90 
parte  Wilkins,  7  Okl.  Cr.  422,  115  Kan.  134,  132  Pac.  999;  Eureka 
Pac.  118.  County    Bank   Habeas    Corpus    Cases, 

12  Ex  parte  Hughes,  159  Cal.  360,  35  Nev.  80,  126  Pac.  655;  rehearing 
113  Pac.  884;  State  v.  District  Court,  denied,  129  Pac.  308;  Ex  parte  Cana- 
51  Mont.  195,  149  Pac.  973.  van,  17  N.  M.  100,  130  Pac.  248;  Ex 
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and  adequate  remedy.^^  Where  a  petitioner  is  admitted  to  be 
insane,  lie  is  not  entitled  as  a  matter  of  right  to  a  discharge, 
even  though  the  statute  under  which  he  is  held  is  void.^'^ 
The  validity  of  a  pardon  which  the  governor  of  a  state  at- 
tempts to  revoke  may  be  tried  by  habeas  corpus. ^'^ 

§2365.  Right  of  bail.— One  in  custody  on  a  criminal 
charge  applying  for  a  writ  of  habeas  corpus  for  admission 
to  bail  need  only  allege  that  he  is  confined  for  want  of  bail.^^ 
The  application  will  not  be  granted  if  defendant  is  at  liberty 
on  bail.22  ^  reduction  of  bail  will  not  be  granted  unless 
the  amount  fixed  is  clearly  excessive.^^  An  applicant  for 
bail  pending  an  appeal  from  a  judgment  imposing  impris- 
onment cannot  be  discharged  on  habeas  cor  pus. ^^  Habeas 
corpus  is  not  available  when  the  imprisonment  is  volun- 
tary.2^  While  habeas  corpus  may  be  issued  where  excessive 
bail  is  required,  it  is  not  available  in  case  of  the  refusal 
of  the  clerk  or  court  to  approve  a  bond.^^ 


parte  Woods,  7  Okl.  Cr.  645,  125  Pac. 
440;  Fellissier  t.  Eeed,  75  Wash.  201, 
134  Pac.  813. 

18  Ex  parte  Hayter,  16  Cal.  App. 
211,  116  Pac.  370. 

19  Ex  parte  Dagley,  35  Okl.  180, 
44  L.  E.  A.  (N.  S.)  389,  128  Pac. 
699. 

20  Ex  parte  Crump,  10  Okl.  Cr. 
133,  47  L.  R.  A.  (N.  S.)  1036,  135 
Pac.  428. 

21  In  re  Haigler,  15  Ariz.  150,  137 
Pac.  423;  State  v.  Foster,  84  Wash. 
58.  L.  R.  A.  1915E,  340,  146  Pac. 
169,  citing  (Rem.  &  Bal.  Code,  sec. 
1075)  ;  Ex  parte  King,  10  Cal.  App. 
282,  101  Pac.  810. 

22  Ex  parte  Messall,  2  Okl.  Cr. 
687,   103  Pac.  1040;   Ex  parte  Bald- 


win, 5  Okl.  Cr.  674,  115  Pac.  473; 
Ex  parte  Smith,  6  Okl.  Cr.  660,  118 
Pac.  590. 

23  Ex  parte  Ruef,  7  Cal.  App.  750, 
96  Pac.  24;  Ex  parte  McClellan,  1 
Okl.  Cr.  299,  97  Pac.  1019;  Ex  parte 
Caveness,  3  Okl.  Cr.  205,  105  Pac. 
184;  Ex  parte  McCann,  3  Okl.  Cr. 
229,   105   Pac.   188. 

24  Ex  parte  Schriber,  19  Idaho, 
531,  37  L.  R.  A.  (N.  S.)  693,  114 
Pac.  29. 

25  Ex  parte  Ford,  160  Cal.  334, 
Ann.  Cas.  1912D,  1267,  35  L.  R.  A. 
(N.  S.)  882,  116  Pac.  757;  Ex  parte 
Mullally,  160  Cal.  805,  116  Pac.  763 ; 
Ex  parte  Calhoun,  160  Cal.  807,  116 
Pac.  763. 

26  Ex  parte  Tyler,  2  Okl.  Cr.  455, 
102  Pac.  716. 
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§  2366.  Restraint  necessary. — The  writ  will  be  denied 
where  it  appears  the  petitioner  is  not  held  in  actual  custody 
at  the  time  of  the  hearing.^^  When  the  defendant  is  sen- 
tenced to  pay  a  fine  and  be  imprisoned,  and  is  allowed  to 
go  upon  his  own  recognizance  until  the  order  of  commitment 
is  issued,. he  will  not  be  released  on  habeas  corpus  until  the 
time  has  elapsed.^^  An  application  for  habeas  corpus  will 
be  denied  where  the  defendant  is  at  liberty  on  bail  pending 
a  motion  for  new  trial,^''  or  where  the  accused  will  receive 
as  prompt  a  hearing  at  the  regular  trial  of  his  case  as  he 
can  by  habeas  corpus.^^ 

§  2367.  Application — Petition. — A  petition  alleging  that 
after  petitioner's  incarceration  under  a  valid  judgment  he 
was  discharged  without  authority,  and  after  the  term  of  his 
sentence  had  expired  was  again  imprisoned  under  the  same 
judgment,  is  not  demurrable.^^  A  petition  for  the  custody 
of  a  child  based  on  a  foreign  decree  of  divorce  which  shows 
the  original  court  to  have  been  one  of  record  of  general 
jurisdiction  sufficiently  alleges  the  jurisdiction  of  the  for- 
eign court.^2  jf  ^]^g  io^ai^  stated  in  the  petition  are  not 
sufficient,  the  writ  should  be  denied.^^  The  petition  is  de- 
fective if  it  fails  to  state  whether  a  prior  application  has 
been  made,  and  if  so,  the  result  of  proceedings  thereunder.^* 
The  application  must  be  accompanied  by  a  copy  of  the 
unconstitutional  ordinance  and  the  complaint  which  charges 
a  violation  thereof.^^     The  petition  should  properly  state 

27  Ex  parte  Davis,  11  Okl.  Cr.  31  Ex  parte  Eley,  9  Okl.  Cr.  App. 
App.   403,   146   Pac.   1085;    Ex  parte        76,   130  Pae.  821. 

„    ^  ,      .  ^^.     -,-,«    T,  32  State     V.     District     Court,     46 

Miller,    13    Cal.   App.   564,    110    Pac.       ,,     ,    .„^    .         ^       toip-r    ^^r    ioq 

'  ^^  Mont.  425,  Ann.  Cas.  1916B,  256,  via 

139.  Pac.  590. 

28  Ex  parte  Murphy,  78  Kan.  840,  33  Ex  parte  Wills  (Okl.  Cr.),  148 
98   Pac.   214.                                                    Pac.  1069;  Thorp  v.  Metzger,  77  Wash. 

29  Ex    parte    Messall,    2    Okl.    Cr.       ^^'.^^J  ^''''  f^^„  „     .-,    ^  i     -.qq 

^  '  34  Ex    parte    Udell,    1/1    Cal.    599, 

687,   103  Pac.   1040.  154  p^^,  23. 

'30  Ex    parte    Hamilton,    56    Wash.  35  Ex   parte   Crowley,   171   Cal.   58, 

405,  105  Pac.  1046.  151   Pac.   739. 
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the  cause  or  pretense  under  wliich  petitioner  is  held  ac- 
cording to  his  knowledge  or  belief,  and  that  he  is  not  held 
under  a  final  process,  judgment  or  decree  or  execution 
thereon,  of  any  competent  court  except  on  attachment  or 
contempt.^®  It  should  also  properly  set  out  a  copy  of  any 
order,  warrant  or  process  under  which  he  is  held,  or  state 
the  reason  why  it  is  not  set  out,  and  also  that  the  legality 
of  the  imprisonment  has  not  been  adjudged  upon  a  prior 
writ." 

§  2369.  Fees. — In  New  Mexico  and  Alaska,  service  of 
the  writ  is  not  complete  unless  the  tender  is  made  to  the 
officer  under  whose  charge  the  applicant  is  held  of  the  fees 
allowed  by  law  for  bringing  up  such  prisoner,  and  the  officer 
granting  the  writ  may  require  a  bond  in  a  penalty  not  ex- 
ceeding one  thousand  dollars  guaranteeing  the  payment  of 
all  costs  and  expenses  of  the  habeas  corpus  proceedings 
and  of  restoring  the  prisoner  to  the  officer  from  whose 
custody  he  is  taken.^^  The  costs  include  the  preparation  of 
any  record  necessary,  and  the  court  is  bound  to  tax  the 
costs.^^  Whether  or  not  these  code  sections  are  in  conflict 
with  the  constitution  of  the  United  States,  seems  not  to 
have  been  decided  by  the  courts  in  either  jurisdiction. 

§  2372.  Repeated  application. — Where  one  department 
of  the  court  determines  the  applicant  to  be  incompetent, 
another  department  on  habeas  corpus  should  not  pass  upon 
the  same  question,  especially  in  view  of  section  6324  of 
Revised  Code  of  Montana.''^ 

§  2375.  Defects  of  form. — A  person  imprisoned  under  a 
legal  sentence  cannot  obtain  his  discharge  because  of  error 

36  N.  M.  Code  1915,  sec.  2593.  39  Ex  parte  Fullen,  17  N.  M.  405, 

37  Alaska    Comp.   Laws    1913,   sec.       132  Pae,  1137. 

HOI.  -10  State  v.  District  Court,  50  Mont. 

38  N.    M.    Code    1915,    sec.    2620;        428,  147  Pac.  612. 
Alaska  Code  1913,  sec.  1432. 
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in  the  mlttimus,'^'^  and  errors  which  would  be  gronnd  for 
reversal  are  not  necessarily  gronnd  for  the  release  of  a 
prisoner  on  habeas  corpus,^^  but  where  the  complaint  is 
based  on  information  or  belief  and  is  admittedly  insuffi- 
cient, a  discharge  should  be  granted.^^  Mere  irregularity, 
such  as  giving  sentence  for  a  longer  term  than  that  allowed 
by  law,  is  not  sufficient  ground  for  discharge.** 

§  2376.  Discharge. — ^A  discharge  should  be  granted  to 
one  charged  with  an  act  not  constituting  an  oifense,^^  or 
with  failing  to  obey  a  void  order.^^  Discharge  will  be 
denied  to  one  bound  over  for  trial  where  the  preliminary 
record  is  not  authenticated,*'^  and  where  the  applicant  ap- 
pears to  be  guilty  of  an  offense,  he  should  not  be  discharged 
until  the  county  attorney  has  an  opportunity  to  file  a  new 
information.*^ 

§  2377.  Hearing  on  habeas  corpus. — The  duty  of  the 
court  is  discharged  when  it  reaches  the  conclusion  that 
there  is  evidence  sufficient  to  furnish  a  reasonable  basis  for 
the  belief  that  the  accused  is  guilty.*®  If  the  state  fur- 
nishes no  evidence  to  contradict  the  showing  that  no  offense 
has  been  committed,  the  admission  entitles  the  applicant  to 
a  discharge.  Where  time  is  granted  for  filing  briefs  and 
no  further  appearance  is  made,  the  writ  will  be  discharged. ^° 

41  Ex  parte  Devore,  18  N.  M.  246,  46  Ex  parte  Deickman,  33  Okl.  749, 
136  Pac.  47.                                                      127   Pac.   1077;    Ex   parte   Harris,   8 

42  Ex   parte    Cica,    18    N.   M.    452,        Okl,  Cr.   397,  128  Pac.   156. 

51   L.  E.  A.    (N.   S.)    373,   137   Pae.  47  In   re   Ross,    17   Cal.   App.   676, 

598.  121    Pac.  306. 

43  Ex  parte  Towndrow,  19  N.  M.  48  Ex  parte  McLeod,  23  Idaho, 
672,  145  Pac.  257.  257.   43   L.   R.   A.    (N.   S.)    813,   128 

44  Ex    parte    Jung    Shing,    74    Or.  Pac.   1106. 

372,  145  Pac.  637.  49  Ex   parte  Jones,   46   Mont.   122, 

45  Eureka    County    Bank     Habeas       126  Pac.  929. 

Corpus   Cases,  35  Nev.  80,   126  Pac.  so  Ex  parte  McAffrcy,  4  Okl.   Cr. 

655,   129    Pac.   308.  687,  114  Pac.  355. 
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If  tliere  is  no  legal  or  competent  evidence,  the  commitment 
is  void  and  a  discharge  must  be  granted."  An  order  of 
commitment  must  be  assumed  to  be  regular  in  the  absence 
of  a  contrar}^  showing  on  the  face  of  the  record.^^ 

§  2378.  Matters  considered. — The  sufficiency  of  the  com- 
plaint may  be  considered  upon  an  application  for  habeas 
corpus.^^  Inquiry  may  be  made  into  the  validity  of  a  par- 
don where  the  petitioner  is  detained  on  an  order  purport- 
ing to  revoke  the  pardon.^^  The  sufficiency  of  the  papers 
upon  which  the  executive  warrant  is  issued  may  be  inquired 
into,  and  whether  the  applicant  is  a  fugitive  from  justice 
and  whether  he  was  in  the  other  state  at  the  time  the  crime 
was  committed.^^ 

§  2379.  Matters  not  considered. — Habeas  corpus  will  not 
lie  to  correct  mere  errors  which  are  subject  to  motion  or 
appeal,  and  that  the  statute  of  limitations  is  a  defense  is 
not  a  ground  for  discharge  on  habeas  corpus.^^  Error  in 
exercising  the  court's  jurisdiction  in  granting  an  order  for 
alimony  where  the  court  has  acquired  jurisdiction  of  de- 
fendant is  curable  by  appeal  and  not  by  habeas  corpus.^'^ 
The  legality  of  the  method  of  impaneling  a  jury,^^  the  ques- 

51  Ex  parte  Johnson,  1  Okl.  Cr.  55  Ex  parte  Shoemaker,  25  Cal. 
414,  98   Pac.  461;   Ex  parte  Walton,       App.   551,   144  Pae.  985. 

2   Okl.   Gr.   437,   101    Pac.    1034;    Ex  ,,  ^^  ^^^^^  ^j^^^^  ^^5  ^^^   ggg^  ^g 

parte    Turner,    3    Okl.    Cr.    168,    104  ^^^_    ^^^^    g^g^    ^^2    Pac.    269;    Ex 

Pac.  1071.  pgj.^g   Silvas,    16    Ariz.   41,   140    Pac. 

52  Ex     parte     O'Connor,     29     Cal.  ggg.    ^^  ^^^^^  ^.^^   jg   ^_   ^^    ^go^ 

App.  225,  155  Pac.  115.  5^  L.  E.  A.    (N.  S.)    373,   137  Pac. 

53  Keith    V.    Kecorder's    Court,    9       ^gg 
Cal.    App.    380,    99    Pac.    416;    Ex 

parte  Greenall,  153  Cal.  767,  96  Pac.  ^'^  ^^  parte  Joutsen,  154  Cal.  540, 

804;     In     re     Morganstern      (In     re  9^  Pac.  391;  Ex  parte  Justus,  3  Okl. 

Ah    Sing),    156    Cal.    349,    104    Pac.  Cr.  Ill,  25  L.  R.  A.  (N.  S.)  483,  104 

448_  Pac.  933. 

54  Stewart  v.  State,  11  Okl.  Cr.  58  Ex  parte  Jackman,  31  Nev.  100, 
App.  400,  146  Pac.  921.                             100   Pac.   769. 
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tion  whether  a  sentence  imposed  is  cruel,  excessive  or  un- 
jiist,^^  and  the  sufficiency  of  a  warrant  issued  by  a  court  of 
competent  jurisdiction,®^  should  be  raised  by  appeal.  The 
decision  of  a  trial  court  is  reviewable  on  appeal  and  not 
on  habeas  corpus,^^  even  though  the  finding  questioned  be 
one  of  jurisdictional  fact;^^  but  the  evidence  upon  which 
one  is  committed  by  an  examining  magistrate  may  be  re- 
viewed.®^ The  sufficiency"  of  the  evidence  upon  which  a 
board  of  prison  directors  determined  that  the  prisoner  on 
parole  had  forfeited  his  right  to  good  conduct  credits  will 
not  be  considered.®* 

§  2380.  Jurisdiction  of  the  supreme  court. — The  supreme 
court  of  Oklahoma  has  original  jurisdiction  of  an  applica- 
tion for  a  writ  of  habeas  corpus,^^  likewise  the  criminal 
court  of  appeal.®®  The  application  should  first  be  made  to 
the  lower  court,  unless  such  circumstances  are  set  forth  in 
the  application  for  the  writ  as  the  appellate  court  may  deem 
sufficient  to  warrant  the  original  issuance  thereof.®'^  Where 
the  application  is  made  to  the  higher  court,  it  will  be  treated 
as  though  the  application  had  been  previously  presented 
to  the  district  court  and  denied.®^ 

§  2381.  Jurisdiction  of  state  courts. — Courts  of  record 
and  general  jurisdiction  and  the  justices  of  such  courts 
have  authority  to  issue  writs  of  habeas  corpii^.^^    In  Okla- 

59  In  re  McNaught,  1  Okl.  Cr.  65  Ex  parte  Deickman,  33  Okl. 
528,  99  Pac.   241.  749,   127  Pac.   1077. 

60  Ex  parte  Milecke,  52  Wash.  312,  66  Ex  parte  .Johnson,  1  Okl.  Cr. 
132  Am.   St.   Rep.   968,  21  L.   K.  A.  414,   98   Pac.   461. 

(N.  S.)  259,  100  Pac.  743.  67  Ex    parte    Mulholland,    13    Cal. 

61  Ex  parte  Hornef,  154  Cal.  355,       App.  734,  110  Pac.  585. 

97    Pac.    891.  6S  Ex    parte    Harking,    7    Okl.    Cr. 

62  Ex  parte  Maginnis,  162  Cal.  464,  124  Pac.  931;  Ex  parte  Johns, 
200,  121  Pac.  732.  7  Okl.  Cr.  488,  124  Pac.  941. 

63  Ex  parte  Leonardino,  9  Cal.  69  Flynn  v.  Casper  (Ex  parte  Cas- 
App.    690,    100   Pac.    708.  per),    26    Colo.    App.    344,    144    Pac. 

64  Ex  parte  Stanton,  169  Cal.  607,  1137;  Nev.  Const.,  art.  VI,  sec.  4; 
147   Pac.   264.  N.  M.  Code  1915,  sec.  2591. 
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lioma,  the  criminal  court  of  appeals,  the  supreme  court,  dis- 
trict and  county  courts,  and  the  justices  and  judges  thereof, 
have  concurrent  original  jurisdiction  in  haheas  corpus.''^ 

§  2382.  Jurisdiction,  conflict  of. — A  judgment  of  the 
superior  court  of  one  county  holding  an  information  suffi- 
cient is  conclusive  upon  the  superior  court  of  another  county 
in  habeas  corpus  proceedings."^^  If,  prior  to  the  full  execu- 
tion of  the  mandate  issued  from  the  supreme  court,  an- 
other court  issues  a  writ  of  habeas  corpus  requiring  the 
sheriff  to  produce  the  convict  and  puri:)orts  to  discharge 
him,  such  judgment  is  void.''^^ 

§  2384.  Extradition. — ^In  extradition  proceedings  the 
governor  decides  whether  the  demand  is  in  compliance  with 
the  law  and  whether  the  prisoner  is  a  fugitive  from  justice, 
but  his  decision  is  subject  to  review  by  habeas  corpus?^ 
An  applicant  may  be  discharged  where  it  appears  that  he 
was  not  in  the  state  on  the  date  of  the  crime."^* 

§  2385.  Custody  of  infants. — In  habeas  corpus  proceed- 
ings to  procure  the  custody  of  an  infant  the  best  interests 
of  the  child  will  always  be  considered,  and  will  be  the  de- 
termining factor,'^^  but  a  parent  who  is  a  suitable  person 

TO  Ex   parte    Johnson,    1    Okl.    Cr.  People  v.   Parks,   57    Colo.   458,   141 

414,   98  Pac.   461.  Pac.  994;   Flynn  v.  Casper   (Ex  parte 

71  In  re  Hughes,  159  Cal.  360,  113  Casper),  26  Colo.  App.  344,  144  Pac. 
Pac.  684.  1137;      In     re     Hickey      (Hickey     v. 

72  State  V.  Callahan,  93  Kan.  172,  Thayer),  85  Kan.  556,  118  Pac.  56; 
144  Pac.   189.  Ex   parte   Swall,   36   Nev.    171,   Ann. 

73  Ex  parte  Owen,  10  Okl.  Cr.  Gas.  1915B,  1015,  134  Pac.  96;  Ex 
284,   136   Pac.    197.  parte  Fields,  56  Wash.  259,  105  Pac. 

74  Ex  parte  Shoemaker,  25  Cal.  466;  State  v.  Bell,  58  Wash.  575, 
App.  551,  144  Pac.  985;  Ryan  v.  109  Pac.  51;  Viereck  v.  Sullivan,  77 
Rogers,  21  Wyo.  311,  132  Pac.  95.  Wash.    313,   137   Pac.   456;    Foeks   v. 

75  Wilson  V.  Mitchell,  43  Colo.  454,  Hunger,  20  N.  M.  335,  L.  R.  A. 
■30  L.   R.   A.    (N.   S.)    507,   111   Pac.        1915E,  1019,  149  Pac.  300;  Harrison 

21 ;  P.roene  v.  Breene  (Breene  v.  v.  Harker,  44  Utah,  541,  142  Pac. 
People),  51  Colo.  342,  117  Pac.  1000;       716. 
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is  entitled  to  the  custody  of  Ms  child  as  a  matter  of  right 
against  anyone  not  its  parent,  although  it  might  be  better 
provided  for  by  another/^  The  fact  that  the  child  is  not 
held  by  force  does  not  prevent  the  use  of  the  writ.  The 
unfitness  which  dispossesses  the  parent  of  the  right  of  cus- 
tody must  be  positive/^  A  contract  by  a  parent,  fairly 
made,  surrendering  the  custody  of  a  child  is  valid  as  be- 
tween the  parties,  but  is  unenforceable  if  contrary  to  the 
child's  interests  J*  A  court  of  appeals  on  habeas  corpus 
by  parents  to  recover  the  custody  of  a  child  restrained  by 
l^arties  who  seek  to  adopt  it  as  an  abandoned  child  has  no 
jurisdiction  to  determine  what  the  best  interests  of  the  child 
are,  because  the  superior  court  alone  has  jurisdiction  in 
adoption  matters^®  An  expressed  desire  of  a  ten  year  old 
child  to  remain  with  her  adopted  mother  is  not  detennina- 
tive  of  the  right  to  custody  of  the  child  in  habeas  corpus 
proceedings  brought  by  the  natural  mother.^"  In  award- 
ing the  custody  of  a  child  to  a  third  person  the  court  should 
require  that  person  to  comply  with  the  wishes  of  the  de- 
ceased parent  as  to  its  religious  education.^^  In  awarding 
the  child  to  its  natural  parents  the  court  may  not  compen- 
sate the  strangers  for  their  services  and  expenses  in  caring 
for  the  child.^^  The  rights  of  delinquents  may  be  enforced 
in  the  juvenile  court  without  recourse  to  habeas  corpus.^^ 

76  Hollinger  v.  Eldredge  (Ex  parte  79  Ex  parte  Hart,  21  Cal.  App.  30, 

Hollinger),    90    Kan.    77,    132    Pac.  ISO   Pac.   704. 

1181;     Pinney    v.    Sulzen,    91    Kan.  g^  ^^^^^  ^    Hunger,  20  N.  M.  335, 

407,  Ann.  Cas.  1915C,  649,  137  Pac.  l.  E.  A.  191 5E,  1019.  149  Pac.  300; 

987;    Ex   parte   Barnes,   54   Or.   548,  ^^  ^^  BxxWer,  41  Okl.   629,  137  Pac. 

21  Ann.  Cas.  465,  25  L.  K.  A.  (N.  S.)  g^g 


172,  104  Pac.  296. 

77  Jamison  v.  Gilbert,  38  Okl.  751, 
47  L.  E.  A.  (N.  S.)  1133,  135  Pac. 
342 


81  People  V.  Bolton,  27  Colo.  App. 
39.   146   Pac.  489. 


82  Harrison    v.    Harker,    44    Utah, 
1,  142  Pac.   716. 

83  Stoker  V.  Gowans,  45  Utah,  556, 
Utah,  373,   134  Pac.  898.                           Ann.  Cas.  1916E,  1025,  147  Pae.  911. 


78  Stanford  v.  Gray,  42  Utah,  228,       541,  142  Pac.   716. 
129  Pae.  423:  Hummel  v.  Parrish,  43  83  Stoker  v.  Gowans,  45  Utah,  556, 
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§  2386.  Rearrests. — In  habeas  corpus  proceedings  it  is 
the  duty  of  the  court  to  determine  only  the  particular  re- 
straint complained  of,  and  the  judgment  is  not  necessarily 
final.  The  writ  cannot  be  used  to  discharge  an  applicant 
on  the  plea  of  former  jeopardy.^* 

§  2387.  Refusal  to  g^ant. — The  constitutional  writ  of 
liaheas  corpus  cannot  be  abrogated  or  its  efficiency  impaired 
by  legislative  action,  nor  can  the  relief  afforded  by  the  writ 
at  common  law  be  placed  beyond  reach  of  the  writ.^^  In 
Montana,  the  governor  cannot  suspend  the  writ  where  mili- 
tary law  is  declared,  but  the  legislature  may.^*  The  stat- 
utes of  some  of  the  states  requiring  the  applicant  to  pay  the 
costs  or  secure  them  by  giving  a  bond  would  seem  to  be  a 
form  of  restriction  upon  the  right  to  the  writ  of  habeas 
corpus.^'' 

§  2389.  Remand. — One  illegally  tried  by  military  au- 
thorities is  not  entitled  to  release  upon  habeas  corpus,  but 
should  be  remanded  to  be  tried  again  according  to  law.^^ 
It  is  proper  to  remand  the  petitioner  to  custody  when  the 
judges  cannot  agree  upon  the  merits  of  the  application.^^ 
The  petitioner  should  be  remanded  to  custody  under  a  valid 
sentence  and  at  the  same  time  conditionally  discharged 
from  an  invalid  sentence.^" 

§  2390.  Return  of  writ. — Where  the  prisoner  has  been 
admitted  to  bail,  the  officer  who  had  him  in  custody  need 

84  Ex  parte  Johnson,  1  Okl.  Cr.  parte  Fullen,  17  N.  M.  405,  132  Pac. 
414    98  Pac.  461.  1137;  Alaska  Code  1913,  sec.  1432. 

85  Ex  parte  Sullivan,  10  Okl.  Cr.  88  Ex  parte  McDonald.  49  Mont. 
465,  138  Pac.  815;  Ex  parte  Mingle,  454,  Ann.  Cas.  1916A,  1166,  L.  E.  A. 
2  Okl.  Cr.  708,  104  Pac.  68.  1915B,  988,  143  Pac.  947. 

86  Ex  parte  McDonald,  49  Mont,  89  Ex  parte  Zany,  164  Cal.  724, 
454,  Ann.  Cas.  1916A,  1166,  L.  R.  A.  130  Pac.  710. 

191 5B.  988,  143  Pac.  947.  ^^  Connors  v.  Pratt,  38  Utah,  258, 

87  N.  M.  Code  1915,  sec.  2620  j  Ex       112  Pae.  399. 
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only  show  by  his  return  that  his  prisoner  has  been  dis- 
charged under  the  terms  of  the  court's  order,  and  he  need 
not  appear  in  person  for  that  purpose.®^ 

§  2392.  Answer  to  return. — A  judgment  of  a  court  of 
competent  jurisdiction  valid  on  its  face  is  an  unanswer- 
able return  to  a  writ  of  habeas  cor  pus. ^^  A  petitioner  who 
elects  to  stand  on  his  demurrer  and  the  return  thereby 
admits  the  allegations  thereof.^^  Counsel  will  not  be  per- 
mitted to  take  inconsistent  positions.^* 

§  2398.  Appeal. — In  some  states  no  appeal  lies  from  a 
judgment  in  favor  of  the  applicant  in  habeas  corpus ^^  and 
in  some  the  proceeding  is  ended  by  a  judgment,  whether 
denying  or  granting  the  writ,  and  there  cannot  be  any  re- 
hearing'thereof  .^^  Appeal  is  given  to  either  side  in  New 
Mexico  but  will  not  operate  as  a  stay  of  execution.^^ 
Grounds  referred  to  by  petitioner  in  his  original  applica- 
tion are  waived  when  not  briefed  or  argued  by  his  counsel.®* 
The  supreme  court  will  not  stay  a  trial  in  the  lower  court 
pending  an  appeal  from  an  order  denying  discharge  on 
habeas  corpus. 
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91  Ex  parte  Murphy,  154  Cal.  168,  96  Ex    parte    Shoemaker,    25    Cal. 
97  Pac.  188.  App.    551,    144    Pac.    985;    Ex    parte 

92  In  re  McNaught,  1  Okl.  Cr.  528,  Zany,  164  Cal.  724,  130  Pac.  710;  Ex 
99  Pac.  241.  parte  Logan,  33  Okl.   659,   126   Pac. 

93  Thorp  V.  Metzger,  77  Wash.  62,  800;  Jamison  v.  Gilbert,  38  Okl.  751, 
137   Pac.   330.  47  L.  R.  A.    (N.  S.)    1133,   135  Pac. 

94  Ex  parte  Hawkins,  10  Okl.   Cr.  342. 

396,  136  Pac.  991.  ,,  j^,_  ^     ^^  „    ^^^_        ^^  ^^^^^^^ 

95  In  re  Hughes,  159  Cal.  360,  113  ^g^^ 
Pac.  684;   Breene  v.  Breene   (Breene 

V.    People),    51    Colo.    342,    117    Pac.  ®*  ^^  Parte  Devore,  18  N.  M.  246, 

1000;    Wisener    v.    Burrell,    28    Okl.  136  Pac.  47. 

546,     Ann.     Cas.     1912D,     356,     34  99  State     v.     Superior     Court,     56 

L.  R.  A.   (N.  S.)    755,  118  Pac.  999;  Wash.    91,    105   Pac.    171;    Ex    parte 

Eureka  County  Bank  Habeas  Corpus  Qrlofsky,    73    Wash.    575,    132    Pac. 

Cases,  35  Nev.  80,  126  Pac.  655,  129  219. 

Pac.  308. 
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CHAPTER  LXXXIV. 
COx^TEMPT  OF  COURT. 

§  2415.  In  general. 

§  2417.  Affidavit. 

§  2421.  Injunction,  violation  of. 

§  242^.  Jurisdiction. 

§  2425.  Order  conclusive. 

§  2429.  Kefusal  to  pay  money. 

§  2430.  Service  of  order. 

§  2415.  In  general. — The  piinisTiment  for  contempt  of 
court  provided  in  section  1209  of  tlie  Code  of  Civil  Proce- 
dure of  California  is  not  in  conflict  with  section  6  of  the 
Penal  Code,  that  no  act  shall  be  punishable  as  a  crime  except 
such  as  may  be  made  a  crime  by  statute.^  Exclaiming  in 
a  tone  loud  enough  to  be  heard  by  the  jurors  while  return- 
ing to  the  courtroom  after  a  recess,  "Do  not  convict  my 
friend,"  is  a  flagrant  contempt.^  Ordinary  citizens  not 
connected  with  the  court,  and  not  owing  it  any  special  duty 
of  fidelity,  have  greater  freedom  of  speech  and  publication 
in  commenting  upon  the  court  and  its  judges.^ 

§  2417.  Affidavit. — The  affidavit  upon  which  a  contempt 
proceeding  is  based  constitutes  a  complaint  and  must 
charge  sufficient  facts,  or  the  court  will  have  no  jurisdic- 
tion of  a  constructive  contempt.  Filing  and  presenting  affi- 
davits contemptuous  in  character  is  a  contempt  committed 
in  the  presence  of  the  court,  and  no  affidavit  is  needed."* 

1  Ex  parte  Karlson,  160  Cal.  378,  ^  Mitchell  v.  Superior  Court,  163 
383,  Ann.  Cas.  1912D,  1334,  117  Pac.  Cal.  423.  125  Pac.  1061;  Frowley  v. 
447.  Superior    Court,    158    Cal.    220,    110 

2  Ex  parte  Creely,  8  Cal.  App.  713,  Pac.  817;  In  re  McCarty,  154  Cal. 
97  Pac.  766.  534,  98  Pac.  540;   Lamberson  v,   Su- 

3  In  re  Shay,  160  Cal.  399,  405,  perior  Court,  151  Cal.  458,  11  L.  R. 
117   Pac.   442.  A.   (N.  S.)   619,  91  Pac.  100. 
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The  prayer  of  tlie  affidavit  in  a  proceeding  to  punish  a  hus- 
band for  failure  to  pay  alimony,  that  he  be  required  to  show 
cause  why  he  has  not  complied  with  the  court's  order, 
merely  differentiates  the  proceedings  from  the  ordinary 
simple  prosecution,  and  emphasizes  its  quality  as  ancillary 
to  the  divorce  action  and  subject  to  the  rules  with  reference 
to  the  competency  of  witnesses  in  that  cause.^ 

§  2421.  Injunctioii,  violation  of. — ^A  court  having  juris- 
diction in  a  contempt  case  for  the  violation  of  an  injunc- 
tion and  imposing  a  fine  may  also  impose  imprisonment  for 
nonpayment  of  the  fine.^ 

§  2422.  Jurisdiction. — ^Proceedings  in  contempt  are  crim- 
inal in  nature,  and  the  court  exercises  a  limited  jurisdic- 
tion therein;  the  record  should  show  upon  its  face  the  facts 
upon  which  the  judicial  action  is  based  and  upon  which  the 
jurisdiction  of  the  court  rests.'^ 

§  2425.  Order  conclusive. — Judgments  or  orders  made 
by  the  court  or  judge  in  cases  of  contempt  are  final  and 
conclusive  and  are  nonappealable,  and  while  the  law  recog- 
nizes the  difference  between  a  direct  contempt  committed 
in  the  presence  of  the  court  and  a  constructive  contempt, 
the  code  gives  no  right  of  appeal  in  either  case.  A  con- 
tempt of  court  committed  in  the  immediate  view  or  pres- 
ence of  the  judge  at  chambers  may  be  punished  summarily, 
but  the  order  must  recite  the  facts  as  they  occurred.  For 
contempt  not  committed  within  the  presence  of  the  court, 
defendant  may  have  a  jury  trial  and  another  judge  to 
preside.* 

5  Mitchell  V.  Superior  Court,  163  7  In  re  McCarty,  154  Cal.  534,  540, 
Cal.  423,  125  Pac.  1061.  98  Pae.  540. 

6  In  re  Jorgensen,  19  CaL  App.  8  Laws  Nev.  1913,  p.  117,  c.  94, 
217,  124  Pac.  1055.  sec.   454j    Laws   N.  M.   1915,  c   44, 
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§  2429.  Refusal  to  pay  money.— Where  the  affidavit  sets 
forth  the  original  order  and  avers  the  refusal  or  failure  of 
the  husband  to  comply  therewith,  it  is  a  prima  facie  show- 
ing of  contempt,  and  it  is  not  necessary  to  aver  his  ability 
to  pay.«  A  refusal  to  pay  alimony  is  a  constructive  con- 
tempt, and  must  be  shown  by  affidavit.^" 

§2430.  Service  of  order.— The  undenied  allegation  of 
defendant's  presence  in  court  when  the  order  was  rendered 
dispenses  with  the  necessity  of  showing  service  of  notice 
upon  him."  In  case  of  constructive  contempt,  each  step 
essential  to  the  proper  accusation  should  be  taken,  and  a 
notice  or  an  order  to  show  cause  should  be  served  and  the 
defendant  given  an  opportunity  to  plead,  or  the  court  will 
not  have  jurisdiction.^^^  Knowledge  of  an^order  cannot  be 
imputed  to  one  not  a  party  to  the  action.^^ 

sees    1    2;  Gale  v.  Tuolumne  County  n  Mitchell  v.  Superior  Court,  1G3 

Water  Co.,  169  Cal.  46,  145  Pac.  532;  Cal.  423,  125  Pac.  1061. 

Abbott  V.  Abbott,  24  Cal.  App.  475,  jj  Eeymert  t.  Smith,  5  Cal.  App. 

141  Pac.  939.  380,  90  Pac.  470. 

9  In  re  McCarty,  154  Cal.  534,  537,  ^^  ^^^^^^^  ^    ^^^^^.^^  ^^^^^^  ^^3 

'\It  rfNorthern,  18  Cal.  App.  52,       Cal.  220,  110  Pac.  817. 
121  Pac.  1010. 


;§  2449-2452a  aerest  and  bail.  444 


CHAPTER  LXXXV. 
ARREST  AND  BAIL. 

§  2449.  W^io  are  privileged  from  arrest. 

§  2452.  Defendant  about  to  depart  from  state  with  fraudulent  intent- 

§  2452a.  The  same — Nevada  practice. 

§  2461.  Complaint. 

§  2465.  Affidavit  for  arrest. 

§  2466.  Affidavit — Departing  from  the  state. 

§  2467.  Affidavit  on   information  and  belief. 

§  2478.  Order,  where  made. 

§  2449.  V/ho  are  privileged  from  arrest. — ^Tn  California, 
women  are  privileged  from  arrest  in  civil  actions  in  the  jus- 
tice court.^* 

§  2452.  Defendant  about  to  depart  from  state  v/ith 
fraudulent  intent. — In  tlie  absence  of  legislation  defining 
the  procedure  to  be  followed,  an  absconding  debtor  cannot 
be  arrested  and  required  to  give  bond  or  be  committed  to 
jail.^^  In  California,  if  the  affidavit  alleges  fraud  in  obtain- 
ing money  sued  for  and  that  the  defendant  is  about  to  leave 
the  state  with  intent  to  defraud  his  creditors,  the  warrant 
should  issue.^* 

§  2452a.  The  same  —  Nevada  practice. — An  order  of 
arrest  may  be  indorsed  on  the  summons  issued  by  the  jus- 
tice of  the  peace  in  an  action  for  recovery  of  money  or  dam- 
ages upon  contract,  express  or  implied,  when  defendant  is 
about  to  depart  from  the  state  with  intent  to  defraud  his 
creditors,  or  where  the  action  is  for  a  fine  or  penalty  or  for 

14  Nelson  v.  Kellogg,  162  Cal.  621,  16  Ex  parte  Caples,  26  Cal.  App. 
123  Pac.  1115.                                               786,   148   Pac.   795. 

15  Hamilton    v.    Pacific    Drug    Co., 
78  Wash.  689,  139  Pac.  642. 
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money  or  property  embezzled  or  converted  by  one  receiving 
it  in  a  fiduciary  capacity,  or  wliere  the  defendant  has  been 
guilty  of  fraud  in  contracting  the  debt  or  has  removed  or 
concealed,  or  is  about  to  remove  or  conceal,  his  property 
with  intent  to  defraud." 

§  2461.  Complaint. — There  must  be  a  complaint  filed 
showing  that  plaintiff  has  a  cause  of  action  against  defend- 
ant for  a  debt  fraudulently  contracted,  but  a  complaint  in 
the  justice  court  need  not  be  as  specific  as  in  the  superior 
court." 

§  2465.  Affidavit  for  arrest. — ^An  affidavit  upon  hearsay, 
or  upon  any  statement,  however  positive,  that  is  founded 
upon  hearsay  is  insufficient  to  justify  an  order  of  arrest.^* 
If  the  affidavit  is  made  upon  information  and  belief,  it  must 
state  the  facts  upon  which  such  information  and  belief  are 
founded,  or  the  order  will  be  annulled  on  certiorari.-^  The 
jurisdiction  of  the  court  depends  upon  the  sufficiency  of  the 
affidavit,  and  cannot  be  confirmed  by  facts  established  at 
some  subsequent  stage  of  the  proceedings.^^ 

§  2466.  Affidavit— Departing  from  the  state.— The  affi- 
davit may  follow  the  statute  and  declare  in  positive  terms 
that  defendant  is  about  to  depart  from  the  state  with  intent 
to  defraud  his  creditors,  or  it  may  set  up  the  facts  which 
will  warrant  the  judge  in  concluding  such  to  be  the  inten- 
tion of  the  defendant.^^ 

§  2467.  Affidavit  on  information  and  belief. — ^An  affida- 
vit upon  information  and  belief  which  fails  to  state  the 

17  Nev.  Laws  1913,  p.  364,  c.  240,  App.  558,  105  Pac.  775;  Peterson  v. 
sec.  802.  Nesbitt,  11  Cal.  App.  370,  105  Pac. 

18  Ex  parte  La  Due,  161  Cal.  632,      135. 

634,  120  Pac.   13.  21  Lay  v.   Superior   Court,   11   Cal. 

19  Neves  v.  Costa,  5  Cal.  App.  Ill,       App.  558,  105  Pac.  775. 

89  Pap.  860.  22  in  ro  Caples,  26  Cal.  App.  786, 

20  Lay  V.  Superior  Court,   11   Cal.       148  Pac.   795. 
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facts  upon  which  such  information  and  belief  is  founded 
is  fatally  defective.^^ 

§  2478.  Order,  where  made. — In  Wyoming,  an  order  of 
arrest  in  a  civil  action  cannot  be  executed  out  of  the  county 
from  which  it  is  issued.^* 

23  Lay  V.  Superior   Court,  11  CaL  24  Ahlrep  v.  Hughes,  18  Wyo.  51, 

App.  558,  105  Pac.  775.  Ann.  Cas.  1912B,  1375,  102  Pac.  659. 
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§  2527.  In  general. — The  remedy  of  replevin  or  retaking 
personal  property  by  claim  and  delivery  is  available  as  an 
auxiliary  remedy  in  an  action  wherein  plaintiff  avers  the 
right  to  possession.^  It  is  not  a  chanceiy  proceeding,  and 
will  not  lie  to  correct,  modify  or  cancel  a  contract.^  The 
code  provisions  take  the  place  of  the  common-law  action."^ 

1  Costello    V.    Bell,    27    Cal.    App.  2  Meyer  v.  Bigham,  16  Ariz.  212, 

102,  148  Pac.  948;  Yancey  v.  North-  141  Pac.  726. 

ern  Pac.  Ry.  Co.,  42   Mont.  342,  112  3  Bates  v.  Capital  State  Bank,  21 

Pac.  533,  Idaho,  141,  121  Pac.  561. 
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The  person  in  possession  is  the  proper  defendant,  the  sole 
question  being  the  right  of  possession.* 

§2529.    Title  and  right  of  plaintiff  to  the  property. — 

Plaintiff  must  prove  his  own  right  of  possession  before  de- 
fendant's right  becomes  a  material  issue.®  The  purchaser 
of  mortgaged  property  has  no  right  against  the  sheriff  wlio 
holds  it  in  foreclosure  proceedings.®  A  mere  objection  to 
the  purchase  of  an  interest  in  a  vessel  is  not  sufficient.'^  The 
right  to  possession  need  not  necessarily  be  based  upon  an 
actual  prior  possession.*  After  the  property,  has  been  de- 
livered to  the  plaintiff  the  court  shall,  by  appropriate  order, 
protect  him  in  the  possession  of  it  until  final  determination 
of  the  action.® 

§  2530.  Possession  of  defendant. — Defendant  must  have 
had  either  actual  or  constructive  possession  of  the  property 
at  the  commencement  of  the  action.^"  The  ability  of  the 
defendant  officer  to  take  possession  may  be  sufficient  con- 
structive possession."  In  some  states  the  action  may  be 
maintained  if  the  defendant  has  come  into  the  possession 
of  the  property  since  the  commencement  of  the  action.^^ 

§  2531.  Demand  unnecessary. — Demand  must  be  made 
of  one  lawfully  in  possession  of  property  whicn  he  does  not 

4  Sullivan  v.  Girson,  39  Mont.  274,  532,  147  Pac.  585;  Bohart  v.  Parker, 
102  Pac.  320;  Eobinson  &  Co.  v.  76  Or.  371,  149  Pac.  85;  affirmed  on 
Stiner,  26  Okl.  272,  109  Pac.  23S.  rehearing,   147  Pac.  188. 

5  North  Shore  Boom  &  D.  Co.  v.  9  Cal.  Code  Civ.  Proc.  521. 
Nicomen  Boom  Co.,  52  Wash.  564,  lo  De  Lore  v.  Smith,  67  Or.  304, 
101  Pac.  48;  Singer  Mfg.  Co.  v.  God-  49  L.  R.  A.  (N.  S.)  555,  132  Pac. 
ding,  89  Kan.  396,  131  Pac.  572;  521,  136  Pac.  13;  Florence  &  C.  C.  R. 
Carstensen  &  Anson  Co.  v.  Wright,  Co.  v.  Radetsky,  52  Colo.  479,  122 
25  Idaho,  492,  138  Pac.  830.  Pac.  791;   Krebs  Hop  Co.  v.  Taylor, 

6  Saxton  V.  Breshears,  21  Idaho,  52  Or.  627,  97  Pac.  44,  98  Pac.  494. 
333,    121    Pac.   567.  "  Francis  v.  Guaranty  State  Bank, 

T  Young  V.  Matthew,  168  Cal.  671,        44  Okl.  446,  145  Pac.  324. 
l4:i  Pac.  1029.  12  Bates  v.  Capital  State  Bank,  21 

8  Bcggs    V.    Smith,    26    Cal.    App.       Idaho,  141,  121  Pac.  561. 
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claim  and  lias  not  applied  to  Ms  own  use  before  an  action 
therefor  can  be  brought  against  him.  He  is  entitled  to  an 
opportunity  to  comply  with  his  duty  before  being  subjected 
to  a  suit/^  but  where  the  defendant  contests  the  action, 
the  right  is  a  sufficient  demand  and  defending  the  suit  is 
a  refusal.^^  The  question  whether  the  original  taking  was 
lawful  or  unlawful  is  unimportant  except  on  the  question 
of  demand/^ 

§  2534.  Defenses. — A  setoff  which  does  not  go  into  the 
entire  cause  of  action  is  demurrable. ^^  As  against  a  claim 
for  property  taken  forcibly  and  without  the  owner's  con- 
sent, it  is  no  defense  that  the  owner  was  entitled  to  de- 
fend.^"^  The  transfer  of  all  interest  by  a  warehouseman  is 
a  good  defense.^^ 

§2537.  Jurisdiction  of  the  person. — ^Tn  a  suit  between 
the  lessor  of  property  being  purchased  under  a  lease  con- 
tract and  a  third  party  who  has  possession,  the  lessee  is 
not  a  necessary  party.^^  A  successor  to  a  warehouse  busi- 
ness as  well  as  his  vendor  are  necessary  parties  defendant 
in  a  claim  for  property  held  in  the  warehouse.^**  An  action 
may  be  maintained  against  an  officer  in  either  his  indi- 

13  Burke  v.  Magiiire,  154  Cal.  456,  15  Krebs  Hop  Co.  v.  Taylor,  52  Or. 
98   Pac.   21;   Albright  v.  Browne,   55        627,  97  Pac.  44,  98  P'ac.  494. 

Or.   599,   107   Pac.   458;    Home   Pay-  ^^  Zimmerman    v.    Sunset    Lumber 

ment  Jewelry   Co.   v.   Smith,   24   Cal.  ^lo.,    57    Or.    309,    Ann.    Cas.    1913A, 

App.  486,  141  Pac.  933.  "^03,   32   L.   R.   A.    (N.   S.)    123,   111 

14  Citizens'  State  Bank  v.  Chatta-  ^^'^-   ^^^• 

nooga  State  Bank,  23  Okl.  767,  101  '  ^  ^^^  ^-  ^^^^"^  ^^^^■^'  ^^'   P=^«- 

Pae.    1118;    Maddox    v.    Dowdy,    31  ,„'  ,,  ^   ., 

ovi    IRQ    ion  -P..    Ri^i     TT  f  ^-  ^  ^^PP    ^-    McQmUan,     38     Nev. 

Okl.  169,  120  Pac.  651;  Hutchmgs  v.       ^^^    ^^^  p^^    gg2 

Cobble,  30  Okl.  158,  120  Pac.  1013;  .^  ^^^^   p^^^^J^^   j^^^j^^   ^^    ^^ 

Brown    v.    Truax,    58    Or.    572,    115  gi^jth,    24   Cal.    App.    486,    141   Pac. 

Pae.   597;    Eoss  v.   Berry,   17   N.   M.  933, 

48,  124  Pac.  342;   Armour  v.  Seixas,  20  Fapp  v.  McQuillan,  38  Nev.  117, 

SO  Wash.  181,  141  Pac.  308.  145  Pac.  962. 
29 
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vidual  name  or  in  his  official  capacity.-^     Any  person  hav- 
ing interest  in  the  jDroperty  may  intervene.^^ 

§2541.  Insufficient  affidavit. — A  defective  affidavit  may 
be  amended  after  the  issuance  and  execution  of  the  order 
of  delivery.^^  Defects  in  the  affidavit  are  waived  where  de- 
fendant answers  to  the  merits  without  raising  objections.^^ 


§  2544.  Bond  or  undertaking. — If  immediate  delivery  of 
the  property  is  claimed  the  plaintiff  must  put  up  a  bond,^^ 
and  defendant  is  entitled  to  redelivery  of  the  property  upon 
putting  up  bond  and  having  his  sureties  justify  upon  notice 
to  plaintiff.^® 

§  2560.  Complaint. — Where  the  affidavit  contains  all  the 
essentials  of  the  petition  it  may  be  treated  as  both  affidavit 
and  petition,^'^  but  where  the  petition  has  been  filed  and  a 
cause  of  action  has  been  stated,  it  is  not  affected  by  the 
defects  of  the  affidavit.^^  Alleging  that  defendant  had 
"acquired"  the  property  does  not  plead  the  property  in 
the  defendant.^^  A  complaint  that  funds  belonging  to 
plaintiff  were  deposited  with  the  defendant  bank  as  a  bank 
and  banker,  that  they  were  plaintiff's  property,  and  that 
plaintiff  had  made  demand  on  the  bank  therefor,  which 
was  refused,  constitutes  a  cause  of  action.^^  It  is  not  neces- 
sary to  allege  that  the  property  is  within  the  county. ^^ 

21  Mann  v.  Ridenhour,  46  Okl.  565,  27  Mann  v.  Eidenhour,  45  Okl.  565, 
149  Pac.   124.  149   Pac.   124;    Scott  v.   Vulcan   Iron 

22  Ely  V.  Holloway,  95  Kan.  8,  147  Works  Co.,  31  Okl.  334,  122  Pac.  186. 
Pac.    1128.  28  .Jantzen     v.     Emanuel     German 

23  Washington  National  Bank  v.  Baptist  Church,  27  Okl.  473,  Ann. 
Rooney,  96  Kan.  133,  150  Pac.  555.  Cas.  1912C,  659,  112  Pac.  1127. 

2-1  Hutchings    v.    Cobble,    30    Okl.  29  Goodwin   v.   Tuttle,   70   Or.   424, 

158,  120  Pac.  1013.  141   Pac.  1120. 

25  Bates  V.  Capital  State  Bank,  21  30  Bates  v.  Capital  State  Bank,  18 
Idaho,  141,  121  Pae.  561,  Idaho,   429,   110   Pac.   277;    Stone  v. 

26  State  V.  Lamb,  37  Nev.  19,  138  American  National  Bank,  34  Okl. 
Pac.  907;   State  v.  Collins,  41   Mont.  786,  127  Pac.  393. 

526,     110     Pac.     526;     Perryman     v.  31  Armour  v.  Seixas,  80  Wash.  181, 

Brown,  25  Okl.  138,  105  Pac.  680.  141  Pac.  308. 
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§  2581.  Complaint,  title  and  right  of  plaintiff  to  posses- 
sion.— The  complaint  must  allege  ownership  or  right  of 
possession  in  the  plaintiff,^^  and  where  based  upon  an  as- 
signment, it  must  allege  the  assignment  of  the  property 
and  prior  ownership  in  the  assignor.^^  The  right  of  posses- 
sion must  be  of  the  date  of  filing  the  complaint.-^^  The 
allegation  of  ownership  raises  a  presumption  of  right  of 
possession.^^ 

§  2565.  Reply  —  Cross-complaint. — A  cross-complaint 
which  is  not  germane  to  the  original  issue  may  be  pleaded 
by  the  assignee  of  the  original  purchaser  of  property  upo:i 
a  conditional  sale  contract  where  the  action  is  brought  by 
the  original  vendor.^® 

§  2566.  Amended  pleadings. — A  complaint  may  he 
amended  to  except  part  of  the  property  originally  claimed.'^ 
Any  amendment  may  be  made  which  does  not  substantially 
change  the  claim.^® 

§  2567.  Issues  and  proof. — Under  a  general  denial  de- 
fendant may  make  any  defense  that  will  defeat  plaintiff's 
claim.^'^  Where  defendant  claims  under  a  bill  of  sale,  mis- 
take on  the  part  of  plaintiff,  and  fraud  on  the  part  of  de- 
fendant, by  which  the  writing  was  made  as  a  bill  of  sale 
instead  of  a  mortgage  is  not  within  the  issue.**^    In  case  of 

32  Chestnut  v.  Sales,  44  Mont.  534,  38  Robinson  v.  Stiner.  26  Okl.  272, 
121   Pac.   481.  109   Pac.   238. 

33  Golden  v.  Fischer,  27  Cal.  App.  39  Broyles  v.  Mclnteer,  29  Okl. 
271,  149  Pac.  797.  767,   120  Pac.  283;    Thomas  v.  Eay, 

34  Eilers  Piano  House  v.  Pick,  58  48  Colo.  423,  110  Pac.  77;  Dewey  v. 
Or.  54.  113  Pac.  54.  Bobbitt,   79  Kan.  505,   100  Pac.   77; 

35  Illinois  Sewing  Machine  Co.  t.  Hickey  v.  Breen,  40  Mont.  368,  20 
Harrison,  43  Colo.  362,  96  Pac.  177.  Ann.    Cas.    429.    106    Pac.    881;    De 

36  Grote-Rankin  Co.  v.  Brownell,  Hart  Oil  Co.  v.  Smith,  42  Okl.  201,. 
76  Wash.  335,  136  Pac.  145.  140  Pae.  1154. 

"7  Mills   V.   Jackson,   19   Cal.   App.  ^o  Moyor  v.   Bigham,  16  Ariz.  212, 

605,  127  Pac.  655.  141  Pac.   726. 
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variance  between  the  affidavit  and  petition  the  issues  are 
properly  made  upon  the  petition.^^  The  defendant  may 
prove  title  or  right  of  possession  either  in  himself  or  a 
stranger,  or  make  any  other  defense  that  will  defeat  plain- 
tiff's claim.^^  Under  an  allegation  of  general  ownership 
plaintiff  may  prove  a  special  j)roiJerty  right  giving  him  the 
right  of  possession.^* 

§  2568.  Burden  of  proof. — The  burden  is  upon  the  plain- 
tiff to  prove  that  his  interest  includes  the  right  to  the  pos- 
session of  the  property  claimed,^^  and  an  allegation  of 
ownership  by  defendant  is  no  more  than  a  denial  of  plain- 
tiff's allegation  of  ownership,  and  does  not  change  the  bur- 
den of  proof.^^ 

§  2569.  Admissibility  of  evidence. — The  affidavit  in  re- 
plevin is  competent  evidence  against  plaintiff  as  to  the 
value  of  the  property .^^ 

§  2571.  Damages,  measure  of. — Damages  in  an  action 
for  the  recovery  of  personal  property  may  be  general,  or 
special,  or  both.*'^  Depreciation  in  the  value  of  the  prop- 
erty while  wrongfully  detained  is  a  proper  element  of  dam- 
age. "Where  animals  are  distrained  by  two  persons  for 
damages  done  by  them,  and  such  persons  are  sued  by  the 
owner  for  possession,  each  defendant  may  recover  his 
separate  damages  and  have  a  lien  on  the  animals  there- 
for.   If  defendant  has  no  lien  on  the  stock  he  cannot  re- 

41  King  V.  King,  42  Okl.  405,  141  640;  Krebs  Hop  Co.  v.  Taylor,  52 
Pae.  788.  Or.  627,  97  Pac.  44,  98  Pac.  494. 

42  Francis  v.  Guaranty  State  Bank,  45  Moore  v.  Marsh,  59  Wash.  151, 
44  Okl.  446,  145  Pac.  324.  109   Pac.   606. 

43  Goodwin  v.  Tuttle,  70  Or.  424,  46  American  Box  Ball  Co.  t.  Wood 
.141  Pac.  1120.                                                  (Okl.),  150  Pac.   1047. 

44  Francis  v.  Guaranty  State  Bank,  47  Cal.  Code  Civ.  Froc.  667;  Mor- 
44  Okl.  446,  145  Pac.  324;  Fries  v.  ri.s  v.  Allen,  17  Cal.  App.  684,  121 
Lockwood,    64   Wash.   221,   116   Pac.       Pac.  690. 
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cover  compensation  for  caring  for  them/®  The  liability  of 
the  unsuccessful  plaintiff  in  replevin  is  not  limited  to  the 
value  of  the  property  with  interest.^''  Exemplary  damages 
may  be  allowed  where  the  property  is  taken  by  force  and 
with  threats  of  violence.^ 

§  2572.  Damages — Detention  of  property. — The  measure 
of  damages  for  wrongful  detention  of  a  team  is  its  usable 
value  for  the  time,^^  but  the  value  of  the  use  is  determined 
by  the  ordinary  market  price  of  such  use  at  the  place  of 
taking.^^  Damage  for  the  detention  should  be  computed  to 
the  time  of  the  filing  of  the  complaint  and  not  to  the  entry 
of  judgment.^^ 

§  2574.  Damages — Costs  and  expenses. — The  prevailing 
party  cannot  recover  attorneys'  fees.^^  If  the  defendant 
was  rightfully  in  possession  and  there  was  no  demand  made, 
he  is  entitled  to  his  costs.^^  The  premium  paid  a  surety 
company  for  a  bond  in  the  action  is  not  a  necessary  expendi- 
ture where  it  is  not  necessary  for  plaintiff  to  take  the  prop- 
erty into  his  possession  pending  the  action.^^ 

48  Thomas  v.  Mann,  22  Wyo.  99,  32  Okl.  115,  Ann.  Cas.  1914A,  376, 
135  Pae.  1088;  Bottoms  v.  Clark,  38        121  Pac.  272. 

Okl.  243,  132  Pac.  903.  53  Compressed    Air    Mach.    Co.    v. 

49  Hunt  V.  Thompson,  19  Wyo.  West  San  Pablo  Land  &  W.  Co.,  9 
523,   120   Pac.    181,   122   Pac.    624.  Cal.   App.   361,   99   Pac.   531;    Morris 

V.  Allen,  17  Cal.  App.  684,  121  Pac. 
60  Ray  V.  Navarre  (Okl.),  147  Pac.      g^^ 

^^^^-  54  Martland  v.  Bekins  Van  &  Stor- 

51  First  State  Bank  v.  Howell,  41  age  Co.,  19  Cal.  App.  283,  125  Pac. 

Okl.   216,   137   Pac.   657;   First  State  759.  iHllon,  etc.  v.  Grutt,  38  Nev.  46, 

Bank   v.    Lawson,    41    Okl.    226,    137  144   Pac.   741. 

Pac.  661;   Weleetka  Light  &  W.  Co.  55  Citizens'   State  Bank  v.   Chatta- 

V.  Castleberry,  42  Okl.  745,  142  Pac.  nooga  State  Bank,  23   Okl.   767,   101 

1006;     Francis     v.     Guaranty     State  pac.  1118. 

Bank,    44    Okl.    446,    145    Pac.    324;  56  Williams  v.   Atchison,   T.  &  S.   F. 

Chestnut  v.  Sales,  44  Mont.  534,  121  Rj.   Co.,   156  Cal.   140,   134   Am.   St. 

Pac.  481.  Rep.  117,  19  Ann.  Cas.  1260,  103  Pac. 

62  Thomas  T.  First  National  Bank,  885. 
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§  2575.  Trial  of  issues. — Where  the  evidence  is  siicli  that 
the  court  would  not  be  compelled  to  set  aside  a  verdict  for 
plaintiff  no  direction  of  the  verdict  should  be  made.^^ 

§  2577.  Verdict  and  findings. — In  an  action  for  sheep 
valued  at  so  much  a  head  the  verdict  need  not  assess  their 
value  separately.^^  A  general  verdict  for  the  plaintiff 
covers  all  separate  valuation  of  the  property,^^  but  the  de- 
fendant may  demand  that  a  separate  valuation  be  made  in 
the  verdict.^^  A  general  finding  that  the  allegations  are 
true  is  sufficient  finding  of  plaintiff's  ownership  and  right 
to  possession  when  the  action  was  commenced.^^  A  finding 
to  the  effect  that  defendant  is  not  guilty  of  conversion  re- 
moves the  necessity  of  any  finding  as  to  the  capacity  of  the 
plaintiff  to  maintain  the  suit  within  the  state.^^  The  find- 
ing should  state  the  value  of  the  property  when  converted.^^ 

§  2578.  Judgment. — The  plaintiff  may  be  allowed  his 
full  measure  of  redress  without  having  to  resort  to  a  sep- 
arate action  for  damages.^^  As  a  general  rule,  judgment 
for  plaintiff  should  be  for  the  possession  of  the  property, 
or  its  value  in  case  a  delivery  cannot  be  made,^^  but  failure 
to  make  the  judgment  alternative  is  not  erroneous  where 

57  Jones  V.  First  State  Bank,  39  62  International  Text  Book  Co.  v. 
Okl.  784,  136  Pac.  737;  Sawyers  v.  Holmes,  25  Cal.  App.  474,  144  Pac. 
Schuler,   31   Okl.   634,   122   Pac.   199;        146. 

Sullivan  v.  Girson,  39  Mont.  274,  102  63  Armour  v.  Seixas,  80  Wash.  181, 

Pac.  320.  141  Pac.  308. 

58  Fox  V.  Tift,  57  Or.  268,  Ann.  64  Eay  v.  Navarre  (Okl.),  147  Pac. 
Cas.   1912D,   845,   111   Pac.   51.  1019. 

59  Sullivan  v.  Girson,  39  Mont.  65  Duffy  v.  Wilson,  44  Colo.  340, 
274,  102  Pac.  320;  Hickey  v.  Breen,  98  Pac.  826;  Bates  v.  Capital  State 
40  Mont.  368,  20  Ann.  Cas.  429,  106  Bank,  21  Idaho,  141,  121  Pac.  561; 
Pac.  881.  Hallidie  Mach.  Co.  v.  Whidbey  Island 

60  Dunlap,  etc.  v.  Flowers,  21  Okl.  Sand  &  G.  Co.,  73  Wash.  403,  45 
600,  96  Pac.  643.  L.  E.  A.   (N.  S.)   40,  131  Pac.  1156; 

61  Beggs  V.  Smith,  26  Cal,  App.  Morris  v.  Allen,  17  Cal.  App.  684, 
532,  147  Pac.  585.  121  Pac.  690. 
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the  specific  property  cannot  be  delivered.^*'  Tlie  rule  is  the 
same  where  judgment  is  for  defendant  and  plaintiff  has 
obtained  possession.^^  In  some  cases  judgment  may  be  in 
favor  of  plaintiff  for  damages  without  the  right  to  a  return 
of  the  property.®^ 

§  2580.  Satisfaction  of  the  judgment.— If  the  judgment 
requires  the  return  of  the  property  the  only  compliance 
therewith  is  its  return  in  the  same  condition  as  when  re- 
plevined.^^  A  substantial  compliance  with  the  judgment 
in  good  faith,  and  the  tender  of  payment  of  the  value  of 
a  small  part  of  the  property  which  cannot  be  returned,  is 
sufficient.'** 

§  2582.  Appeal  and  error.— The  amount  of  the  bond  to 
stay  execution  on  appeal  in  claim  and  delivery  should  be 
fixed  by  the  court  or  judge."^* 

§  2583.  Liability  on  bonds  and  undertakings.— The  ac- 
ceptance of  a  portion  of  the  property  by  the  plaintiff  does 
not  release  the  sureties  on  the  bond.  An  offer  by  the  sure- 
ties on  a  redelivery  bond  to  surrender  the  property  re- 
lieves them  of  liability  therefor,'-  but  where  the  property 
is  tendered  in  a  depreciated  condition  it  may  be  rejected 
and  suit  may  be  maintained  upon  the  bond  for  the  value 

60  Beggs    V.    Smith,    26    Cal.    App.  '^  Trindle   v.   Register   Printing   & 

532    147  Pac.  585.  P"^'  C^o.,  58  Colo.  81,  143  Pac.  282. 
'  70  Leeper  etc.  Co.  v.  First  National 

67  Keen,   etc.    v.   Fletcher,   31    Okl.  -g^^^    26  Okl.  707,  Ann.  Cas.  1912B, 

791,   123   Pac.  842;   Thomas  v.  First  3^3    29  L.   R.  A.    (N.   S.)    747,   110 

Nat.    Bank,   32    Okl.    115,    Ann.    Cas.  p^J    g^g 

1914A,  376,  121  Pac.  272 ;  Roberts  v.  ^^  ^j^-^^^^  g^^^^^  Fidelity  &  G.  Co. 

Wilkins,  40  Okl.   138,   137   Pac.   Ill;  ^    -^^^^^^  J55  ^^1.  415,  101  Pae.  302. 
Peacock  v.  Kirkland,  74  Or.  279,  145  ^2  Ely    v.    Liscomb,    24    Cal.    App. 

Pac.  281.  224,  140  Pac.  1086;  Trindle  v.  Regia- 

cs  Montana  &   W.   Oil   Co.  v.  Gib-  ter   Print.   &   Pub.   Co.,  58   Colo.   81, 

gon,  19  Wyo.  1,  113  Pac.  784.  U3  Pac.  282. 
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fixed  by  tlie  judgmentJ^  The  obligation  of  a  replevin 
bond  that  plaintiff  ''prosecute  the  action,"  merely  requires 
the  action  to  be  carried  to  judgment  upon  the  merits  either 
for  or  against  the  plaintiff,  and  no  liability  arises  merely 
from  the  fact  that  defendant  is  awarded  costs.''^^  The  sure- 
ties are  liable  even  though  judgment  be  entered  by  stipu- 
lation and  for  money  without  the  alternative  of  returning 
the  property J° 

§  2586.  Suit  on  the  bond  —  Pleading  and  evidence. — A 
complaint  on  a  replevin  bond  is  sufficient  where  it  recites 
the  proceedings,  the  filing  of  the  bond,  judgment  for  the 
defendant  and  the  plaintiff's  failure  to  return  the  prop- 
erty."^^  The  action  may  be  maintained  without  an  execu- 
tion on  the  judgment  in  replevin  or  a  demand  for  the  return 
of  the  property.'^^ 

73  Hallidie  Mach.  Co.  v.  Whidbey  "^^  Donovan  t.  Aetna  Indemnity 
Island  Sand  &  G.  Co.,  73  Wash.  403,  Co.,  10  Cal.  App.  723,  103  Pac.  365. 
45  L.  R.  A.  (N.  S.)  40,  131  Pac.  76  Green  v.  Rehbine,  44  Okl.  96, 
1156.  144  Pac.  182. 

74  Ihrig  V.  Bussell,  68  Wash.  70,  '^7  First  State  Bank  v.  Martin,  81 
122  Pac.  608.  Kan.  794,  106  Pac.  1056. 


457  ATTACHMENT, 


CHAPTER  LXXXVn. 
ATTACHMENT. 

§  2613.  In  general. 

§  2615.  Jurisdiction. 

§  2616.  When    attachment   is   or   is    not   authorized— On   contract, 

§  2617.  The  same — On  contract,  no  security  given. 

§  2618.  The  same — In  suits  in  equity. 

§  2G18a.  When  may  issue. 

§  2625.  Attachment  will  lie  in  case  of  fraud. 

§  2626.  Property  that  may  or  may  not  be  attached. 

§  2630.  The  same — Property  in  custody  of  the  law. 

§  2642.  Affidavit  for  attachment,  what  to  contain. 

§  2646.  Affidavit,  amendments. 

§  2651.  Undertaking,  to  whom  payable. 

§  2656.  Writ  of  attachment — Statement  of  amount. 

§  2657.  Waiver  of  defects. 

§  265'8.  Service  of  writ. 

§  2663.  Levy  on  real  estate. 

§  2670.  Beginning  of  the  lien. 

§  2671.  General  effect  of  the  lien. 

§  2675.  Attachment — Other  claims. 

§  2682.  Eeturn,  what  to  contain. 

§  2684.  Conclusiveness  of  the  return. 

§  2686.  Eelease  of  attached  property  by  giving  bond. 

§  2.690.  Discharge  of  attachment. 

§  2691.  The  same — Motion  on  affidavit. 

§  2698.  Discharge  of  attachment — Burden  of  proof. 

§  2704.  When  writ  will  be  discharged  for  irregularity. 

§  2711.  Final  judgment  for  plaintiff. 

§  2712.  Satisfaction  of  judgment. 
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§  2751.     Garnishment. 
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§  2755.  Persons  liable — Public  officials. 

§  2761.  Extent  of  liability  of  garnishee. 

§  2762.  Beginning  of  the  liability  of  garnishee. 

§  2763,  Notice  and  liability  of  garnishee. 

§  2765.  Priorities  between  garnishment  and  other  claims. 

§  2768.  Appearance   of  garnishee. 

§  2770.  Jurisdiction  in  general. 

§  2773.  Writ   or  summons   of  garnishment. 

§  2781.  Defense  of  garnishee. 

§  2783.  Discharge  of  garnishee. 

§  2787.  Evidence — Presumptions  and  burden  of  proof. 

§  2791.  Judgment  against  the  garnishee. 

§  2793.  Quashing  writ  of  garnishment. 

§  2613.  In  general. — Attacliment  is  classified  by  the  code 
as  a  provisional  remedy  and  is  a  summary  process  and  an- 
cillary to  the  action  in  which  it  is  used,^  but  where  service 
is  by  publication  the  other  proceedings  are  merely  inciden- 
tal to  the  attachment.^  It  is  in  the  nature  of  a  proceeding 
in  rem.^  The  provisions  of  the  statute  must  be  strictly 
complied  with.* 

§  2615.  Jurisdiction. — Failure  to  observe  the  statutory 
requirements  which  constitute  a  jurisdictional  defect  is 
fatal.^  The  writ  is  issued  at  the  time  of  or  after  the  issue 
of  the  summons^  and  usually  the  application  for  and  issu- 
ance of  the  writ  is  not  made  public  until  after  the  return 
of  the  summons.^  No  attachment  may  issue  upon  a  claim 
for  less  than  ten  dollars.^ 

1  Duluth  Brewing  &  M.  Co.  v.  Al-  •*  Souza  v.  Lucas,  156  Cal.  460,  105 
len,  51  Mont.  89,  149  Pac.  494.  Pac.  413. 

2  Clifford  y.  Pateros  Transfer  Co.,  5  ^ole  v.  Utah  Sugar  Co.,  35  Utah, 
71  Wash.  665,  129  Pac.  369.  j^g    gg  p^^    gg^ 

3  Griflfin    Co.   v.    Howell,    38   Utah, 

357.  113  Pac.  326;   Bristol  v.  Brent,  ^  '^^''-     Stats.,    sec.     807,     Araend- 

36  Utah,  108,  140  Am.  St.  Eep.  804,        ™ents  1915,  p.  303. 

21   Ann.    Cas.    1125,    103   Pac.    1076;  7  Ariz.  Amendments  1915,  p.  5. 

Wait  V.  Kern  R.  M.  M.  &  D.  Co.,  157  „  ^  ,    ^    ^    /^-      ti 

^  ,    -^    ,^.  ^       ,,„  8  Cal.  Code  Civ.  Proc.  SG6. 

Cal.  16,  106  Pac.  98. 
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§  2616.  When  attachment  is  or  is  not  authorized  —  On 
contract. — An  action  to  recover  money  fraudulently  repre- 
sented to  be  necessary  to  purchase  mining  claims  is  upon 
an  implied  contract  and  will  support  an  attachment.* 

§2617.  The  same— On  contract,  no  security  given.— 2V 
debt  secured  by  a  mortgage  by  an  incompetent  person  is 
not  a  secured  claim  and  will  support  an  attachment.^**  If 
the  mortgage  is  invalid  or  insufficient  an  attachment  may 
be  had."  The  vendor  of  personal  property  sold  under  a 
contract  reserving  title  in  the  vendor  until  payment  is  made 
does  not  have  a  mortgage  or  lien  as  defined  by  the  Montana 
statute,  and  he  may  have  an  attachments^ 

§2618.  The  same — In  suits  in  equity. — Attachment  is 
not  available  to  eujoin  the  negotiation  or  use  of  notes  de- 
livered on  condition.s^  The  defendant  in  a  suit  in  equity, 
upon  filing  a  cross-complaint  on  an  express  contract  for  the 
payment  of  money,  may  have  an  attachment  of  moneys  held 
by  plaintiff  before  its  payment  into  court.^* 

§  2618a.  When  may  issue. — In  New  Mexico,  the  writ  will 
not  issue  where  the  debt  or  obligation  is  founded  upon  the 
sale  or  purchase  of  intoxicating  liquors. 
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§2625.     Attachment  will  lie  in  case  of  fraud.— That  a 

debtor  in  failing  circumstances  prefers  one  creditor  to  the 
exclusion  of  others,  alone,  is  not  sufficient  to  sustain  an  at- 

9  Eeyer  v.  Blasdell,   26  Colo.  App.        Court,   51   Mont.   133,   140   Pac.   709; 
387    143  Pac.  385.  Mont.  Rev.  Codes,  sec.  6(556. 

13  Dygert  v.   Clem,   26   Colo.   App. 

10  Bowman   v.   Wade,   54   Or.    347,        ^ge,  143  Pac.  823. 

103  Pac.  72.  j^  Interlocking  Stone  Co.  v.  Serib- 

11  Edwards  v.  Dealers'  Ice  &  C.  S.  ner,  19  Cal.  App.  344,  126  Pac.  178. 
Co.,  17  Ariz.  98,  148  Pac.  908.  i4a  Code,    sec.    4299,    as    amended 

12  State   V.   Justice    of   the   Peace  1917. 
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tacliment  on  the  ground  that  he  has  disposed  of  his  prop- 
erty with  intent  to  defraud,  hinder,  or  delay  his  creditors.^^ 
The  sale  of  chattels  without  a  delivery  and  actual  and  con- 
tinued change  of  possession,  is  fraudulent  as  against  the 
vendor's  creditors,  irrespective  of  any  intent  to  defraud 
them.^^  The  nonperformance  of  the  terms  of  a  contract  is 
not  fraud,  or  evidence  of  fraud." 

§  2626.    Property  that  may  or  may  not  be  attached. — ^A 

devisee's  interest  in  real  estate  is  subject  to  attachment, 
although  the  will  gives  the  power  to  the  executor  to  sell  the 
property  and  distribute  the  proceeds.^^ 

§  2630.  The  same  —  Property  in  custody  of  the  law. — 
Property  obtained  under  a  replevin  bond  may  be  taken  on 
an  attachment  issued  against  both  claimants.^^ 

§  2642.     Affidavit   for   attachment,   what   to   contain. — 

Where  the  action  is  against  more  than  one  defendant  the 
affidavit  must  specify  that  it  is  not  brought  to  hinder,  de- 
lay, or  defraud  any  creditors  of  any  of  the  defendants.-" 
The  affidavit  should  allege  that  the  debt  is  not  secured  by 
any  mortgage  or  pledge.^^  The  statement  must  be  positive 
one  way  or  the  other,  either  that  there  was  no  security,  or 
that  the  security  has  without  any  act  of  the  plaintiff  be- 
come valueless.^^    Failure  to   state  that  the  debt  is  not 

15  First  state  Bank  t.  Smith,  43  is  Ward  v.  Benner,  89  Kan.  369, 
Okl.  320,  140  Pac.  150.  101  Pac.  609. 

16  Charleston  Co-op.  Co.  v.  A.  W.  '^  Rothweiler  v.  Mason,  92  Kan. 
Allen    &    Bros.,   40   Utah,   575,    Ann.  ^^^'  ^^^  ^^<^-  -*^- 

Cas.  1914D,  1092.  123  Pac.  578;  Utah  J'  ^^^f  l^^  ^-  ^^^^^  f  ^^]-  ^PP 

Comp.    La;s    1907,    see.    2473;    Cal.  ^'.^  ^^8.                  ' 

Civ.  Code,  3440.  21  Nichols   v.  Davis,   168   Cal.   570, 

17  Kilpatrich    v.    Inman,    46    Colo.  143   p^e.   758. 

514,   26  L.   R.  A.    (N.  S.)    188,   105  22  O'Connell    v.    Walker,    12    Cal. 

Pac.  1080.  App.  694,  108  Pac.  668. 
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secured  by  any  pledge  of  personal  property  makes  the  affi- 
davit defective.^^ 

§  2646.  Affidavit,  amendments. — An  irregular  affidavit 
may  be  amended  but  one  that  is  void  cannot. ^^  An  amended 
affidavit  may  be  made  by  plaintiff's  attorney.-^  It  may  be 
amended  to  conform  to  law  any  time  prior  to  the  adjudi- 
cation.^^ It  may  be  amended  by  inserting  the  nature  of 
plaintiff's  claim.^^ 

§  2651.  Undertaking,  to  whom  payable. — The  writ  is 
void  unless  supported  by  an  undertaking.^^  An  irregu- 
larity in  the  name  of  the  person  to  whom  the  undertaking 
runs  is  not  a  material  defect.^^ 

§  2656.    Writ  of  attachment  —  Statement  of  amount. — 

The  clerk  has  no  authority  to  issue  an  attachment  where 
the  affidavit  does  not  state  the  facts  required.^^  The  writ 
must  state  the  amount  of  the  demand  in  conformity  with 
the  complaint.^^  Where  the  published  summons  gives  no- 
tice that  the  plaintiff  will  take  payment  for  the  principal 
sum,  together  with  attorney's  fees  and  costs,  while  the  sum- 
mons delivered  to  the  sheriff  does  not  mention  attorney's 
fees  or  costs,  the  principal  sum  is  the  limit  of  the  attach- 
ment lien.^^ 

23  Knutsen  v.  Phillips,  16  Idaho,  28  Kern  Valley  Bank  v.  Koehn, 
267,    101   Pac.   596.                                       157  Cal.  237,  107  Pac.  111. 

24  Fairbanks,  Morse  &  Co.  y.  ^9  Lowenberg  v.  L.  Jacobson's 
Getchell,  13  Cal.  App.  458,  110  Pac.  ^34 
331.  '                    If          , 

25  Nichols  V.  Davis,  168  Cal.  570,  ^^  Merchants'  National  Union  v. 
143  Pac.  758.  Buisscret,  15  Cal.  App.  444,  115  Pac. 

26  Lowenberg     v.      L.      Jacobson's  58. 

Sons,  25  Cal.  App.  790,  145  Pac.  734;  31  Ralphs  v.   Brums,   22  Cal.   App. 

Peterson  v.  Beggs,  26  Cal.  App.  760,        153^  133  Pac.  997. 

148  Pac.  541. 

07  -D  ^1,      M  TVT  no    TT  ^^  Kloin  V.  Tumcr,  66  Or.  369,  133 

2"  Rothweiler   v.    Mason,    92    Kan.  '  ' 

612,  141  Pac.  245.  '^-  ^"^* 
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§  2657.  Waiver  of  defects. — The  court  may  amend  the 
writ  of  attachment  and  make  it  conform  to  the  affidavit 
therefor  as  to  the  amount.^^  The  provision  of  the  Oregon 
statute  permitting  the  amendment  of  iDroceedings  in  fur- 
therance of  justice  is  not  sufficient  to  authorize  the  amend- 
ment of  the  writ  of  attachment  by  affixing  the  seal  of  the 
court.^* 

§  2658.  Service  of  writ. — Under  the  California  statute 
providing  that  mortgaged  chattels  may  be  taken  under  at- 
tachment on  payment  or  tender  of  the  amount  of  the  mort- 
gage debt,  such  payment  or  tender  must  be  made  before 
levy.^''  The  sheriff  may  assume  control  over  the  personal 
property  without  an  actual  seizure  of  it.^^  Although  the 
writ  directs  the  officer  to  seize  all  the  property  of  defend- 
ant, the  levy  may  be  limited  to  that  designated  by  plain- 
tiff.^'^ Under  section  868  of  the  California  Code  of  Civil 
Procedure,  if  the  levy  is  on  property,  other  than  money, 
belonging  to  a  going  concern,  the  sheriff  must,  if  the  de- 
fendant consents,  place  a  keeper  in  charge  of  the  attached 
property  at  the  plaintiff's  expense  for  at  least  two  days. 

§  2663.  Levy  on  real  estate. — ^An  attempt  to  attach 
real  property  by  filing  a  certificate  of  levy  without  also  fil- 
ing a  copy  of  the  writ  does  not  create  a  lien.^^ 

The  lien  of  the  attachment  upon  real  property  ceases  at 
the  end  of  three  years,  but  between  five  and  sixty  days 
before  the  expiration  of  the  lien  it  may  be  extended  for 

33  Tyson  v.  Eeinecke,  25  Cal.  App.  37  Curry  v.  Equitable  Surety  Co., 
696,  145  Pac.  153.  27  Colo.  App.  175,  148  Pac.  914. 

34  Starkey  v.  Lunz,  57  Or.  147,  ^s  Weiss  v.  Ahrens,  24  Colo.  App. 
Ann.  Cas.  1912D,  783,  110  Pac.  702.  53^^   ^35   p^^_   gg-.    ^oio.   Civ.   Code, 

35  Souza  V.  Lucas,  156  Cal.  460,  ^^^  j^g.  ^^^^^  ^_  rp^^^^^  26  Colo. 
105  Pac.  413.  ^pp    3gg^   j^g   p^^^    39^.    ^.^j    q^^^ 

36  Parish  V.  Van  Arsdale  etc.  Co.,  (..^^  p^^^     ^^^    542^ 
92  Kan.   286,  Ann,  Cas.   1916B,  981, 

140  Pac.  835. 
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two  years  more,  and  from  time  to  time  by  an  order  of  the 
court  made  upon  motion  and  the  filing  of  a  certified  copy 
thereof  with  the  recorder  of  the  county  in  which  the  prop- 
erty is  situated.^^  No  attachment  may  issue  from  a  justice 
court  for  a  claim  which,  exclusive  of  interest,  does  not 
exceed  ten  dollars.^*^ 

§  2670.  Beginning  of  the  lien. — An  attachment  lien  on 
real  property  is  created  when  a  copy  of  the  writ,  with  a 
description  of  the  property,  is  filed  with  the  recorder  of 
the  county  where  it  is  located.^^  It  becomes  a  lien  and  is 
security  for  any  judgment  that  may  be  recovered,  and  sub- 
jects the  property  attached  to  the  payment  of  the  debt.*^ 

§  2671.  General  effect  of  the  lien. — The  rights  of  an  at- 
taching officer  are  measured  by  the  rights  of  the  attaching 
creditor.^^  The  lien  exists  only  on  the  title  and  interest 
which  debtor  has  in  the  property  at  the  time  of  levy,  and 
if  at  that  time  all  title  has  passed  from  him  to  a  third  per- 
son, the  attaching  creditor  gets  nothing  by  the  levy.^* 

§  2675.  Attachment  —  Other  claims. — One  taking  under 
an  unrecorded  deed  holds  a  title  superior  to  the  rights  of 
one  claiming  under  attachment  against  the  grantor  levied 
after  execution  of  the  deed.^^  By  the  federal  statutes  the 
transferee  of  national  bank  stock  under  an  unrecorded 
transfer  will  hold  the  stock  against  a  subsequent  attach- 
ing creditor  of  the  transferrer.^^ 

39  Cal.  Code  Civ.  Proc.  542a.  44  National  Bank  v.  Western  Pac. 

40  Cal.  Code  Civ.  Proc.  866.  Ey.  Co.,   157   Cal.  573,   21   Ann.   Cas. 

41  Reyer  v.  Teare,  26  Colo.  App.  1391,  27  L.  R.  A.  (N.  S.)  987,  108 
368,    143   Pac.    394.  Pac.  676. 

42  Potlatch  Lumber  Co.  t.  Run-  45  Wolf  v.  Langford,  14  Cal.  App. 
kel,  16  Idaho,  192,  18  Ann.  Cas.  591,  359,  112  Pac.  203;  Cal.  Civ.  Code, 
23  L.  E.  A.  (N.  S.)  536,  101  Pac.  sec.  1107;  Chetham-Strode  v.  Blake, 
396.  19  N.  M.  335,  142  Pac.  1130. 

43  Holt  Mfa:.  Co.  V.  Coss,  78  Wash.  46  Bateman  v.  Gits,  16  N,  M.  441, 
39,  138  Pac.  322.  120  Pac.  307. 
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A  third  party  claiming  attached  property  may  make  a 
written  verified  claim  setting  out  his  title  and  right  to  pos- 
session, and  stating  the  grounds  of  such  title,  and  sen^e 
same  upon  the  attaching  officer,  whereupon  the  plaintiff 
must  indemnify  the  officer  by  an  undertaking  with  two  suffi- 
cient sureties,  or  the  officer  may  release  the  attachment.^'' 

* 

§  2682.  Return,  what  to  contain. — The  sheriff's  return 
should  recite  the  title  of  the  case,  names  of  the  parties  and 
description  of  the  property  with  a  statement  that  it  has 
been  attached  at  the  suit  of  the  plaintiff.^* 

§  2684.  Conclusiveness  of  the  return. — ^It  cannot  be  pre- 
sumed, as  against  the  sheriff's  return  of  service,  that  there 
was  an  occupant  upon  the  land  attached.^^  The  return  of 
the  sheriff  as  to  property  taken,  or  as  to  the  value  thereof, 
is  not  conclusive  against  defendant  in  attachment.^" 

§  2686.    Release  of  attached  property  by  giving  bond. — 

Where  the  statute  provides  for  security  on  the  release  of 
property  about  to  be  attached,  no  attachment  can  be  levied 
if  such  a  bond  is  given  by  the  defendant.^^  In  California, 
where  the  action  is  against  more  than  one  defendant,  any- 
one whose  property  has  been  or  is  about  to  be  attached  may 
have  the  same  released  upon  giving  security  to  the  sheriff 
and  filing  with  the  sheriff  a  verified  statement  that  no  other 
defendant  has  any  interest  in  the  property.^^' 

§  2690.  Discharge  of  attachment. — ^If  the  plaintiff  can- 
not recover  on  the  contract  sued  on  the  attachment  should 

47  Idaho  Sess.  Laws  1913,  p.  308,  50  Schwartzberg  v.  Central  Ave. 
c.  71,  sec.  4478.  St.  Bk.,  84  Kan.  581,  115  Pac.  110. 

48  Klein  v.  Turner,  66  Or.  369,  133  5i  Thayer  v.  Braden,  27  Cal.  App. 
Pac.  625.  435,  150  Pac.  653. 

■i^  Long  V.  Tighe,  36  Nev.  129,  133  5ia  Section  540  Code  Civ.  Proc,  as 

Pac.  60.  amended  1917. 
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be  dissolved.^^  A  discharge  should  be  sought  b}^  motion.^^ 
A  stipulation  that  the  sheriff  may  sell  the  attached  prop- 
erty and  hold  the  money  pending  decision  of  the  case  estops 
defendant  from  asking  the  dissolution  of  the  attachment.^^ 
More  than  one  motion  may  be  made  for  the  discharge  of 
an  attachment.^^ 

§  2691.  The  same — Motion  on  affidavit. — Where  defend- 
ant's affidavit  is  a  denial  of  plaintiff's  affidavit  for  attach- 
ment, the  court  should  consider  evidence  on  behalf  of  each 
of  the  parties,  and  the  burden  of  proof  rests  upon  the  at- 
taching party.^® 

§  2698.    Discharge  of  attachment — Burden  of  proof. — On 

a  motion  to  dismiss  the  attachment  because  the  debt  is 
secured  by  an  assignment,  it  is  not  necessary  for  the  plain- 
tiff to  introduce  the  assignment  to  show  that  the  debt  was 
not  so  secured,  the  burden  of  proof,  if  resting  upon  the 
creditor  is  made  by  an  affidavit  which  is  accepted  by  the 
trial  court  as  true.^"^  A'  motion  to  dissolve  will  be  granted 
where  the  grounds  for  attachment  are  fully  denied  by  de- 
fendant's affidavit  and  in  absence  of  further  proof  on  the 
part  of  the  plaintiff.^^  Where  the  levy  has  been  made  upon 
exempt  property  the  court  need  not  inquire  into  the  merits 
of  the  action  upon  a  motion  to  discharge  the  attachment.^^ 
The  affidavit  on  a  motion  to  discharge  must  deny  every 
statutorj^  ground  alleged  in  plaintiff's  procuring  affidavit.^** 

52  Forbes  v.  Arizona-Parral  Min.  142  Fae.  450;  First  Bank  of  Texola 
Co.,  16  Ariz.  409,  146  Pac.  509;  v.  Terrell,  44  Okl.  719,  Ann.  Cas. 
Kyle  V.  Chester,  42  Mont.  522,  37  L.       I917A,  681,  145  Pac.  1140. 

K.  A.  (N.  S.)  230,  113  Pac.  749.  57  Nichols  v.  Davis,   168   Cal.  570, 

53  McComb  V.  Watt,  39  Okl.  412,       143  Pac.   758. 

135  Pac.  361.  58  Nettleton    v.    Howe,    81    Wash. 

54  Collier  v.  Gannon,  40  Okl.  275,  32,  142  Pac.  450;  Nichoson  v.  Erick- 
137  Pac.   1179.  son,  56  Wash.  419,  105  Pac.  836. 

55  Goldfield  Mohawk  Min.  Co.  v.  59  MeComb  v.  Watt,  39  Okl.  412, 
Frances   Mohawk  Mm.   &  L.   Co.,   31  135   Pac.  361. 

Nev.  348,  102  Pac.  963.  60  Bowman   v.   Wade,   54    Or.    347, 

66  Nettleton  v.  Howe,  81  Wash.  32,       103  Pac.  72. 
30 
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§  2704.  When  writ  will  be  discharged  for  irregularity. — 
A  general  appearance  by  defendant  will  not  prevent  the 
motion  to  discharge  the  attachment  for  irregularity  in  the 
summons." 

§  2711.  Final  judgment  for  plaintiff. — ^Where  there  is  no 
personal  service  of  the  summons  the  action  is  m  rem,  and 
the  court  acquires  no  further  jurisdiction  than  to  apply  the 
property  attached  to  satisfaction  of  the  debt,  even  though 
the  judgment  appears  in  form  to  be  a  personal  judgment.^^ 

§  2712.  Satisfaction  of  judgment. — Where  the  judgment 
is  in  rem  based  upon  service  by  publication,  the  interest  of 
the  devisee  under  the  law  in  real  property  can  be  sold  to 
satisfy  the  judgment,  but  his  interest  in  personal  property 
cannot  be  touched  without  having  been  actually  seized 
under  the  attachment.^^ 

§  2720.  Claim  of  third  person — Parties. — A  statute  giv- 
ing labor  claimants  a  prior  right  to  payment  out  of  attached 
property,  after  giving  notice  of  their  claim  to  the  attaching 
officer,  entitles  them  to  enjoy  the  fruits  of  the  attachment 
and  sale  in  preference  to  the  plaintiff,  but  otherwise  they 
have  no  rights  superior  to  plaintiff,  and  all  costs  including 
keeper's  fee  must  be  paid  first.^* 

§  2731.  Release  of  sureties  on  delivery  bond  of  defend- 
ant.— A  surety  company  on  a  redelivery  bond  is  not  dis- 
charged by  a  second  attacliment  of  the  property  after  it 
had  been  returned  to  defendant,^^  nor  does  the  fact  that 
there  is  a  prior  attachment  lien,  which  exceeds  the  value  of 

61  Duluth  Brewing  &  M.  Co.  v.  Al-  ^^  Legg  &  Shaw  Co.  v.  Wortliing- 
len    51  Mont.  89,  149  Pac.  494.                  ton,  157  Cal.  488,  108  Pac.  284;   Cal. 

Code  Civ.  Proc.  1206;  L.  0.  L.  7435; 

62  Hodgkins  V.  Dunham,  10  Cal.  ^^  ^aws  1915,  p.  34;  Idaho  Laws, 
App.   690,   103    Pac.   351.  ^^^^  4473.   Amendments  1913,  p.  308. 

63  Ward  V.  Bonner,  89  Kan.  369,  65  Curry  v.  Equitable  Surety  Co., 
131  Pac.  609.                                                 27  Colo.  App.  975,  148  Pac.  914. 
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the  property,  relieve  the  surety  on  a  redelivery  bond.^°  The 
adjudication  of  a  debtor  as  bankmpt  within  four  months 
after  the  attachment,  although  it  would  dissolve  any  such 
attachment,  does  not  relieve  a  surety  company  upon  its 
bond  given  to  release  tlie  attached  property .^'^  A  redelivery 
undertaking  may  bind  the  sureties  to  jjay  only  the  value  of 
the  property  attached,  less  any  amount  realized  under  the 
sale  of  portions  thereof,  or  the  amount  of  the  judgment  if 
the  value  of  the  property  exceeds  the  judgment,^^  or  it  may 
be  so  worded  as  to  bind  the  surety  to  pay  any  judgment 
recovered  against  defendant,^^  Where  the  debt  sued  on  is 
the  price  of  the  property  sold  to  defendant,  a  redelivery 
bond  makes  the  surety  liable  for  the  amount  of  the  debt J^ 

§  2733.  Suit  on  bond — Parties. — Upon  the  failure  of  the 
attachment  the  defendant  may  either  sue  on  the  attachment 
bond  or  in  damages  for  malicious  attachment,  but  in  a  suit 
on  the  bond  a  pleading  of  malice  and  want  of  probable 
cause  is  unnecessary.  The  fact  that  the  attachment  is 
merged  in  the  judgment,  and  the  property  sold  under  execu- 
tion, does  not  relieve  the  sureties  on  the  bond  where  the 
attachment,  judgment,  and  sale  were  all  improper.'^^  An 
action  upon  an  attachment  bond  may  be  brought  against 
plaintiff  without  joining  the  sureties.'^^ 

§  2734.  Consideration  of  the  undertaking. — It  is  suffi- 
cient consideration  for  the  bond  that  the  sheriff  refrains 
from  levying  the  attachment  in  his  possession.'^^ 

66  National    Surety    Co.    v.    A.    C.  70  Maser  v.  Brunn,  84  Wash.  699, 

Frey  Co.,  86  Wash.  118,  149  Pac.  637.      146  Pac.  1044. 

71  Vesper  v.  Crane  Co.,  165  Cal. 
36,  L.  R.  A.  1915A,  541,  130  Pae. 
876. 

72  Jaksich  y.  Guisti,   36   Nev.   104, 

68  Jones  V.  Short,  53  Or.  525,  101        134  Pac.  452. 

Pac.   209.  73  Fresno    Home    Packing    Co.    v. 

69  Daekich  v.  Barich,  37  Mont.  490,  Hannon,  16  Cal.  App.  284,  116  Pac. 
97  Pac.  931.  687. 


67  San  Francisco  Sulphur  Co.  v. 
Aetna  Indem.  Co.,  11  Cal.  App.  695- 
701.  106  Pac.  111-113. 
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§  2741.  Suit  on  bond  —  Defense. — The  dismissal  of  the 
action  as  to  one  surety  does  not  affect  the  right  to  recover 
against  the  otherj^  Since  the  approval  of  the  bond  is  sim- 
ply for  the  protection  of  the  sheriff,  the  failure  to  approve 
the  bond  for  release  of  attachment  until  after  the  same 
was  released  does  not  bar  the  action  upon  such  bond.'^^ 

§  2743.  Suit  on  bond — Measure  of  damages. — Exemplary 
damages  are  not  recoverable  upon  an  attachment  bond.'^^ 
But  attorney's  fees  and  costs  and  depreciation  in  value  of 
the  property  resulting  directly  from  the  attachment  are 
proper  elements  of  damage  in  such  action.'^' 

§  2746.  Wrongful  attachment — Pleading  and  defense. — 
Where  the  plaintiff  directs  the  levy  upon  property  not  be- 
longing to  the  defendant  he  is  liable  in  trespass  to  the 
owner.'^*  An  action  will  not  lie  in  malicious  prosecution  for 
procuring  the  issuance  of  the  attachment  merely  because 
the  action  was  unsuccessful  or  was  abated.'^^  It  is  neces- 
sary that  it  should  be  taken  with  malice  or  without  probable 
cause,  whether  the  damages  be  sought  for  bringing  the 
action  alone,  or  procuring  issuance  of  the  attachment,  or 
under  ancillary  process.  Suit  may  be  brought  either  upon 
the  bond  or  in  tort;  if  upon  the  bond,  allegations  that  the 
writ  was  wrongfully  procured  and  that  no  debt  was  due 
are  sufficient,  but  if  in  tort  malice  and  want  of  probable 
cause  must  be  alleged,  and  the  judgment-roll  in  the  action 

74  Fresno  Home  Packing  Co.  v.  Cas.  1916B,  981,  140  Pac.  835; 
Hannon,  16  Cal.  App.  284,  116  Pac.  Bash  v.  Howald,  27  Okl.  462,  112 
687.  Pac.    1125. 

75  Dackicli  v.  Baricli,  37  Mont.  78  Frick-Reid  Supply  Co.  v.  Hun- 
490,  97  Pac.  931.  ter    (Okl.),    148    Pac.    83;    Reyer    v. 

76  Floyd  V.  Anderson,  36  Okl.  308,  Teare,  26  Colo.  App.  368,  143  Pac. 
Ann.   Cas.   1915A,   348,  43  L.   R.  A.  394. 

(N.  S.)  788,  128  Pac.  249.  79  Vesper   v.    Crane   Co.,    165    Cal. 

77  Parish  v.  Van  Arsdale  etc.  36,  L.  R.  A.  1915A,  541,  130  Pac. 
Brokerage    Co.,    92    Kan.    286,    Ann.       876. 
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showing  judgment  for  defendant  is  prima  facie  evidence 
of  want  of  probable  cause,  but  is  not  evidence  of  malice.^" 

§  2751.  Garnishment. — Garnishment  is  a  proceeding  in 
rem  to  invest  plaintiff  with  power  to  hold  property  in  the 
hands  of  the  garnishee.  It  is  purely  a  statutory  proceed- 
ing.^^ It  is  the  process  by  which  the  garnishee  is  brought 
into  court,  and  also  that  by  which  the  defendant's  credit 
or  property  is  attached  in  the  garnishee's  hands;  it  is  con- 
structive seizure  by  notice  of  attachment  in  the  hands  of 
a  third  person.®^  Garnishment  statutes  are  to  be  liberally 
construed,  but  jurisdictional  requirements  must  be  ob- 
served.^^ 

The  justice  of  the  peace  in  Washington  may  issue  writs 
of  garnishment  either  upon  valid  claims  established  by  the 
affidavit  of  the  plaintiff,  or  upon  execution  issued  upon 
attachment  in  the  case.^*  The  affidavit  of  the  claimant 
must  state  that  the  garnishee  is  indebted  to  the  defendant 
or  that  he  believes  him  to  be  so  indebted,  and  that  the  writ 
is  not  sought  to  injure  either  the  garnishee  or  the  defend- 
ant.^^ Twenty  per  cent  of  the  wages  for  the  last  thirty 
days  is  exempt  unless  in  excess  of  fifty  dollars  per  month, 
but  there  is  no  exemption  where  the  debt  is  for  the  neces- 
saries, or  debtor  is  a  nonresident  of  the  state.^^ 

§  2752.  Persons  liable  to  garnishment.  —  The  usual, 
although  not  the  decisive,  test,  as  to  whether  garnishment 

80  Vesper  v.  Crane  Co.,  165  Cal.  82  Eagleson  v.  Rubin,  16  Idaho,  92, 
36,   L.    R.   A.   1915A,   541,    130   Pac.       100  Pac.  765. 

876.  83  Cole  V.  Utah  Sugar  Co.,  35  Utah, 

148,  99  Pae.  681;   Missouri  K.   &  T. 

81  United  States  Fidelity  &  G.  Co.  ^^,  ^^  ^_  Houseley,  37  Okl.  326,  132 
V.  Hollenshead,  51  Wash.  326,  98  Pac.       p^^^^   og^^ 

749;  Graf  V.Wilson,  62  Or.  476,  Ann.  343    Wash.     Rem.     &     Bal.     Ann. 

Cas.  1914C,  462,  125  Pac.  1005;  Mc-  Codes,  1913  Supp.,  sec.  1823. 

Laughlin  v.  Aumsville  Merc.   Co.,   74  85  3     Wash.     Rem.     &    Bal.     Ann.. 

Or.     80,     144     Pac.     1154;     Alaska  Codes,  1913  Supp.,  see.  1824. 

Amendments  1915,  p.  985.  86  N.  M.  Laws  1915,  e.  26,  sec.  26. 
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will  lie,  is  wlietlier  the  defendant  is  able  to  maintain  an 
action  against  the  garnishee.®'^  A  debtor's  claim  against 
a  county  not  allowed  at  the  time  the  garnishment  is  served, 
is  nevertheless  not  a  contingent  liability,  and  is  therefore 
subject  to  garnishment.** 

§  2754.  Persons  liable  —  Mortgagees. — ^^foney  in  the 
hands  of  a  bondsman  is  subject  to  garnishment  even  where 
there  has  been  a  breach  of  the  conditions  of  the  deposit.** 

§  2755.  Persons  liable  —  Public  officials. — The  United 
States  and  the  several  states,  together  with  their  officers 
and  agents,  are  exempt  from  garnishment  proceedings,^* 
but  usually  a  statute  is  provided  for  the  benefit  of  the 
judgment  creditor  of  those  working  for  the  public,  such  as 
permitting  a  judgment  creditor  to  file  a  transcript  of  his 
judgment  with  the  city  auditor  to  impound  money  due  the 
judgment  debtor  from  the  city.^^  In  Wyoming,  the  sal- 
aries of  public  officials  are  subject  to  attachment,'^-  and 
lilcewise  in  New  Mexico  after  judgment  but  not  before  judg- 
ment.®^ 

§  2761.  Extent  of  liability  of  garnishee. — The  right  to 
sue  at  the  date  of  attachment,  is  the  test  as  to  whether 
there  is  anything  due  the  defendant  from  the  garnishee, 
but  where  the  contract  providing  for  payment  on  the  15th 
of  each  month  for  work  of  the  preceding  month  was  aban- 

87  Graf  V.  Wilson,  62  Or.  476,  Ann.  v.  Brawley,  34  Okl.  500,  43  L.  E.  A. 

Cas.     1914C,     462,     125     Pac.     1005;  (N.  S.)  302,  125  Pac.  1131. 

Scheuerman   v.   Mathison,   74   Or.   40,  90  Manwell   v.   Grimes    (Okl.),   14& 

144  Pac.  1177;  Barkley  v.  Kerfoot,  77  p^g.  1182. 


91  Cal.   Code  Civ.  Proc.   710;    Ott 


Wash.  556,  137  Pac.  1046. 

88  Trow    V.   Moody,    27   Cal.    App.  ^     ,            ^           _     . 
^no     -irrn    Tj        T-r      r.     *         TiT-1  Hard-nare  Co.  v.  Davis,  165  Cal.  795, 
403,    150    Pac.    77;    Graf    t.    Wilson,  „     ^        „   „ 

134  Pac.  9 1 3. 
supra. 

89  Kansas    Code    Civ.    Proc,    233;  ^^  ^yo.  Laws,  sec.  4797,  Amend- 
Atchison,  T.  &  S.  F.  Ey.  Co.  v.  Bow-  ments  1911,  p.  75. 

raan,  95  Kan.  5,  147  Pae.  813;   Caxr  93  N.  M.  Laws,  1915,  c.  26,  sec.  26. 
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doiied  June  20tli,  and  the  abandonment  accepted  June  23d, 
there  was  notliing  due  on  June  21st  which  could  be  at- 
tached,^^  Where  the  levy  is  made  under  section  710  of  the 
Code  of  Civil  Procedure,  upon  the  salary  of  a  city  official, 
by  filing  an  abstract  of  judgment  and  affidavit  as  to  the 
existence  of  the  debt,  the  monej"  is  impounded  although 
the  time  of  payment  has  not  arrived.^^  A  covenant  to  pay 
future  installments  of  rent  is  too  uncertain  to  be  regarded 
as  an  absolute  present  unmatured  indebtedness.'^®  "Where 
a  claim  against  a  railroad  is  assigned  prior  to  service  of 
a  garnishment  notice  upon  the  railroad  the  debt  is  not  sub- 
ject to  garnishment.^'^  Garnishment  is  available  where  the 
liability  is  certain  in  everything  except  the  amount  of  the 
debt.«« 

§  2762.  Beginning  of  the  liability  of  garnishee. — After 
the  court  has  ordered  an  owner  to  pay  a  certain  amount  of 
money  to  materialmen  out  of  funds  in  his  hands,  such 
money  is  no  longer  subject  to  garnishment  for  the  debt  of 
the  coutractor.^^  No  jurisdiction  is  obtained  against  a  non- 
resident where  a  valid  assignment  of  his  claim  has  been 
made  prior  to  notice  of  garnishment.^"^ 

§  2763.  Notice  and  liability  of  garnishee. — After  a  gar- 
nishment upon  execution,  the  judgment  relates  back  to  the 
levy,  where  the  creditor  proceeds  by  supplementaiy  pro- 
ceedings, and  no  liability  of  the  debtor  to  the  garnishee  is 
a  valid  setoff  unless  existing  at  that  time.^°^    The  gar- 

94  Aigeltinger     Co.     v.     Healy-Tib-  »«  Dolenty  v.  Roeky  Mt.  Bell  Tel. 
bitts  Const.  Co.,  23  Cal.  App.  608,  139  Co.,  41  Mont.  105,  108  Pac.  921. 
Pac.  436,  438.  99  Frey  v.  Superior  Court,  22  Cal. 

95  Trow   V.    Moody,    27    Cal.    App.  App.  421,  134  Pac.  733. 

403    150  Pac.  77.  ^^^  Nixon   v.   Joshua-Hendy   Mach. 

96  Barkley    v.    Kcrfoot,    77    Wash.  Works,  51  Wash.  419,  99  Pac.   11. 
556,  137  Pac.  1046.  lOl  Nordstrom      v.      Corona      City 

97  Porter  v.  Title  Guaranty  &  S.  Water  Co..  155  Gil.  206,  132  Am.  St. 
Co.,  21  Idaho,  312,  121  Pac.  548.  Eep.  81.  100  Pac.  242. 
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nishee  who,  by  Ms  neglect  to  pay  out  money  left  in  his 
hands  to  satisfy  certain  liens  as  they  become  due,  incurs 
additional  interest  and  court  costs,  is  liable  to  the  judgment 
debtor  for  the  money  so  expended. ^°^  A  party  served  with 
garnishment  in  one  action  and  thereafter  served  with  gar- 
nishment upon  execution  in  another  and  subsequent  action, 
the  prior  action  not  yet  having  gone  to  judgment,  is  liable 
to  the  first  attaching  creditor  if  he  pays  out  all  of  the 
money  on  the  second  levy,  even  though  it  be  upon  execu- 
tion.^*^^  The  obligation  of  the  garnishee  is  not  barred  as 
against  the  judgment  debtor.^"*  Where  a  bank  pays  out 
money  to  the  judgment  debtor  pending  the  garnishment  it 
waives  its  right  to  set  off  against  the  plaintiff  a  debt  owing 
to  it  by  the  judgment  debtor.^**^  An  obligation  arising  be- 
fore answer  but  not  due  is  held  by  the  garnishment  until 
trial,  but  debts  created,  salary  earned,  or  property  received 
subsequent  to  the  answer  are  not  held.^°® 

§  2765.  Priorities  between  garnishment  and  other  claims. 
The  garnishment  of  a  bank  before  an  outstanding  check 
is  presented  creates  a  lien  prior  to  that  of  the  holder  of 
the  check,^^"  but  an  attaching  creditor  cannot  take  the  debt 
of  an  individual  as  against  a  prior  assignee,  even  though  the 
assignee  has  not  given  notice  to  the  debtor.^®^  Where  a 
judgment  debtor  has  impounded  the  salary  of  a  public 
official  by  filing  a  transcript  of  the  judgment  with  the  pay- 
ing officer,  his  lien  is  paramount  to  that  of  a  third  party 
to  whom  the  debtor,  by  an  executory  agreement,  transferred 

102  Dolenty  v.  Eocky  Mountain  chants'  Nat.  Bank  (Metzler),  66  Or. 
Bell  Tel.  Co.,  41  Mont.  105,  108  Pac.       224,  133  Pac.  1191. 

921.  106  Frieze  t.  Powell,  79  Wash.  483, 

103  Finch   V.   Finch,    12    Cal.    App.        140  Pac.  690. 

274,  107  Pac.  594,  598.  107  Kaescmeyer  v.  Smith,  22  Idaho, 

104  Nordstrom  v.  Corona  City  1,  43  L.  E.  A.  (N.  S.)  100,  123  Pac. 
Water  Co.,  155  Cal.  206,  132  Am.  St.       943. 

Eep.  81,  100  Pac.  242.  108  Market  National  Bank  v.  Easp- 

105  Prudential    Trust   Co.   v.    Mer-       berry,  34  Okl.  243,  124  Pac.  758. 
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the  fund,  and  where  the  paying  officer  has  parted  with  the 
money  by  mistake,  the  law  implies  a  promise  on  the  part 
of  the  payee  to  refund  the  same.^^^ 

§  2768.  Appearance  of  garnishee. — One  in  possession  of 
property  of  the  defendant  cannot  waive  the  service  of  the 
attachment  notice. ^^°  A  garnishee  who  appears  without 
reserving  a  special  appearance  waives  all  objections  to  the 
sufficiency  of  the  service  of  the  writ.^" 

§  2770.  Jurisdiction  in  general. — A  debt  that  may  be  en- 
forced in  any  jurisdiction  by  a  person  against  his  debtor 
may  be  attached  by  garnishment  by  the  creditor  of  such 
person  in  any  jurisdiction  where  the  debtor  may  be  found 
and  served."^  In  Utah  the  right  of  garnishment,  being 
issued  in  aid  of  a  writ  of  execution  or  of  a  writ  of  attach- 
ment, must  be  issued  and  served  separately  as  a  summons 
in  order  to  give  the  court  jurisdiction."^ 

§  2773.  Writ  or  summons  of  garnishment. — There  is  no 
presumption  that  the  officer  has  done  his  duty,  and  the  re- 
turn must  affirmatively  show  that  the  writ  was  serv^ed  ac- 
cording to  the  statute.^^* 

§  2781.  Defense  of  garnishee. — No  judgment  can  be  ren- 
dered against  the  garnishee  if  the  principal  action  fails."^ 
If  the  plaintiff  is  dissatisfied  with  the  garnishee's  reply  he 
must  obtain  an  order  for  the  appearance  and  examination 

109  Ott  Hardware  Co,  v.  Davis,  165  113  Cole    v.    Utah    Sugar    Co.,    35 

Cal.  795,  134  Pac.  973.  Utah,  148,  99  Pac.  681;   Utah  Comp. 

no  Price  v.  Boot  Shop,  75  Or,  343,       Laws  1907,  sees.  3092-3094. 
148  Pac.  1088. 

111  Frieze  v.  Powell,  79  Wash.  483, 
140  Pac.  690;  Cole  v.  Utah  Sugar  Co., 
35  Utah,  148,  99  Pac.  681.  lis  Missouri   K.   &   T.   Ey.   Co.   v. 

112  Bristol  V.  Bren,  38  Utah,  58,  Bradshaw,  37  Okl,  313,  132  Pac.  325, 
110  Pac.  356. 


114  Bristol  V.  Brent,  38   Utah,   58, 
110  Pac.  356. 
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of  the  garaisliee,  and  in  some  states  must  file  and  serve 
interrogatives.^^^ 

An  assignee  of  a  judgment  wrongfully  garnished  may 
recover  attorney's  fees  paid  in  interpleader  proceedings  in- 
stituted by  the  garnished  debtor.^^®' 

§  2783.  Discharge  of  garnishee. — Ordinarily,  a  garnishee 
relieves  himself  of  all  liability  by  paying  the  monej^  into 
court,  but  where  he  is  not  obliged  to  pay  gamisheed  funds 
because  of  jurisdictional  defects  in  the  writ  of  garnish- 
ment, and  he  pays  the  money  into  court,  such  payment  is 
voluntary  and  is  no  protection  against  the  real  owner  who 
is  not  the  judgment  debtor.^^^  Where  a  county  pays  the 
claim  of  the  third  person,  and  the  officer  applies  it  on  the 
judgment  against  such  third  person,  neither  the  officer  nor 
the  judgment  creditor  is  liable  to  the  assignee  of  such  third 
person.^^* 

§  2787.    Evidence — Presumptions  and  burden  of  proof. 

The  ownership  of  the  funds  in  the  garnishee's  hands  is  the 
only  issue,  and  the  burden  of  proof  is  upon  the  plaintiif,^^^ 
although  the  court  may  place  upon  the  garnishee  the  burden 
of  explaining  his  possession.^^^ 

§  2791.  Judgment  against  the  garnishee. — A  judgment 
against  the  garnishee  should  refer  to  and  pei'petuate  the  lien 
of  the  attachment.^^^    A  garnisheed    foreign    corporation 

116  McLaughlin  v.  Aumsville  Merc.  lis  Whipps  v.  Lowney,  42  Mont. 
Co.,     74     Or.     80,     144    Pae.     1154;        546,  113  Pac.  750. 

L.  O.  L.,  sec.  303.  119  Prudential  Loan  &  Trust  Co.  v. 

116a  Mcintosh  V.  Knox  (Nev.),  165  Merchants'  Nat.  Bank    (Metzler),   66 

Pac.  337.  Or.   224,  133   Pac.   1191;    Manwell  v. 

117  Cole    V.    Utah    Sugar    Co.,    35  Grimes    (Okl.),  149  Pae.  1182. 
Utah,   148,  99  Pac.  681;   First  State  120  Wise    v.    Eeid,    79    Wash.    134, 
Bank   v.   Lattimer    (Okl.),   149   Pac.  139  Pac.  753;   modified  in  86  Wash. 
1099;   Greenwood  County  Bank  v.  0.  11,  149  Pac.  325. 

B.  Walker  TeL  Co.,  88  Kan.  287,  128  121  Fraley   v.   Hoban,   69   Or.   180, 

Pac.  357.  133  Pac.  1190,  137  Pac.  751. 
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may  properly  seek  to  have  a  default  judgment  against  it 
set  aside  on  account  of  the  ignorance  of  its  local  manager, 
where  the  motion  is  made  promptly  and  is  accompanied 
by  a  showing  of  a  meritorious  defense.^^^  The  garnishee's 
liability  to  the  garnishment  plaintiff  is  properly  enforced 
by  order  issued  upon  hearing  of  the  order  to  show  cause 
why  the  garnishee  should  not  pay  to  plaintiff  the  sum  held 
by  him  when  served.^^^  A  final  judgment  by  default  may 
be  rendered  against  a  garnishee  soon  after  the  cause  has 
been  proved  against  both  the  defendant  and  the  gar- 
nishee.^^'^  A  garnishee's  answer  cannot  be  controverted  in 
the  original  action,  or  any  judgment  be  rendered  against 
him  except  to  order  him  to  deliver  the  property,  either  for 
failure  to  answer,  or  for  an  unsatisfactory  reply,  or  an 
admission  of  indebtedness.^^^ 

§  2793.  Quashing  writ  of  garnishment. — ^Where  money 
under  garnishment  has  been  released  by  stipulation  the  de- 
fendant cannot  quash  the  attachment.^^®  The  dismissal  of 
an  action  discharges  a  garnishment  lien.^^^ 

122  Frieze  v.  Powell,  79  Wash.  483,  125  Hudson  Coal  Go.  v.  Hauf,  18 
140  Pac.  690.  Wyo.  525,  109  Pac.  21. 

123  Finch  V.  Finch,  12  Cal.  App.  126  Goldfield  M.  M.  Co.  v.  Frances 
274,  107  Pac.  594,  598.  M.  M.  &  L.  Co.,  31  Nev.  348,  102  Pac. 

124  Eagleson    v.    Rubin,    16    Idaho,  963. 

£'2,   100  Pac.  765;   Shumake  v.   Shu-  127  Bristol  v.  Brent,  35  Utah,  213, 

make,  17  Idaho,  649,  107  Pac.  42.  99  Pac.  1000. 
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§  2819.  Defined. — The  office  of  the  writ  of  injunction  is 
to  restrain  a  wrongdoer  and  not  to  punish  him  after  the 
wrong  has  been  done  or  to  compel  him  to  undo  it.^  It  is 
not  an  exclusive  remedy.^  The  terms  "temporary  injunc- 
tion" and  ''restraining  order"  are  often  used  synony- 
mously, but  a  restraining  order  is  effective  only  until  the 
application  for  an  injunction  can  be  heard,  while  a  tem- 
porary injunction  is  a  restraining  order  which  is  effective 
until  the  trial  of  the  action.^ 

§  2820.  Preliminary  or  interlocutory  injunction. — A  pre- 
liminaiy  injunction  should  not  anticipate  the  ultimate  de- 
termination of  the  question  involved,  but  should  merely 
recognize  that  a  sufficient  case  has  or  has  not  been  made 
to  warrant  the  preservation  of  property  rights  pending  the 
trial.^ 

§  2822.  Mandatory  injunction. — ^A  mandatory  injunction 
may  be  used  to  compel  a  party  to  surrender  a  certificate  of 
deposit  delivered  to  him  by  mistake.^  An  injunction  which 
compels  one  affirmatively  to  surrender  possession  of  a  hotel, 
which  under  the  facts  alleged  by  him  he  is  entitled  to  hold, 
is  mandatory.®  An  order  compelling  the  restoration  of  a 
building  to  a  habitable  condition  is  a  mandatory  in- 
junction."^ 

1  Dingley  v.  Buckner,  11  Cal.  App.  (N.  S.)  391,  99  Pac.  502;  Donlan  v. 
181,  104  Pac.  478;  Eoberts  v.  Thompson  Falls  etc.  Co.,  42  Mont. 
Kartzke,  18  Idaho,  552,  111  Pac.  1;  257,  112  Pac.  445;  Stowe  v.  Powers, 
Brinton  v.  Steele,  19  Idaho,  71,  112  19  Wyo.  291,  116  Pac.  576;  American 
Pac.  319;  Walcott  v.  Dennes,  29  Okl.  Life  &  Accident  Ins.  Co.   v.  Fergu- 

.228,  116  Pac.  784.  son,  66  Or.  417,  134  Pac.  1029. 

2  Murphy  v.  Fitch,  35  Okl.  364,  5  Johnson  v.  First  National  Bank, 
130  Pac.  298.  24  Colo.  App.  23,  131  Pac.  284. 

3  State  V.  Johnston,  78  Kan.  615,  6  Clute  v.  Superior  Court,  155  Cal. 
97  Pac.  790.  15,  132  Am.  St.  Kep.  54,  99  Pac.  362. 

4  Miller  &  Lux  v.  Madera  Canal  7  Flood  v.  E.  L.  Goldstein  Co.,  158 
&  Irr.  Co.,  155  Cal.  59,  22  L.  R.  A.  Cal.  247,  110  Pac.  916. 
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§2823.  Mandatory  injunction  (Continued). — A  manda- 
tory injunction  is  not  usually  available  to  compel  the  de- 
stniction  of  structures  prior  to  a  trial  of  the  case  on  the 
merits.^ 

§  2829.  Injunction,  when  granted — Discretion  of  the 
court. — ^^Vhile  an  injunction  does  not  issue  as  a  matter  of 
right,  but  only  in  the  discretion  of  the  court,  the  discretion 
so  exercised  must  not  be  arbitrary.^^  Where  an  injunction 
is  proper  the  issuing  of  a  preliminary  writ  is  largely  a  mat- 
ter of  discretion  and  should  be  exercised  in  favor  of  the 
party  most  likely  to  be  injured,^  but  such  discretion  must  be 
exercised  according  to  law  and  the  evidence,  and  while  the 
plaintiff  need  not  make  out  a  case  which  would  entitle  him 
to  relief  at  all  events  on  final  hearing,  he  must  at  least  make 
out  a  prima  facie  case.^**  A  preliminary  injunction  will  be 
granted  with  greater  liberality  than  a  permanent  injunc- 
tion on  the  trial  of  the  case." 

§  2829a.  The  same — California  practice. — To  prevent  the 
illegal  expenditure  of  money,  any  resident  citizen  or  cor- 
poration which  is  assessed,  or  within  one  year  has  paid  a 
tax  within  the  territory  affected,  may  bring  an  injunction 
suit  against  the  officers  about  to  expend  such  moneys  but 
not  to  restrain  an  effort  to  sell  municipal  bonds  for  public 
improvements.^^  The  party  obtaining  a  restraining  order 
must  be  ready  at  the  time  set  for  hearing.     No  preliminary 

8  Ryan  V.  Weiser  Valley  Land  etc.  Ehodes  Min.  Co.  v.  Belleville  etc. 
Co.,  20  Idaho,  288,  118  Pac.  769.  Min.  Co.,  32  Nev.  230,  106  Pac    561, 

8a  state  V.  District  Court,  53  Mont.  118  Pac.  813;  Anderson  v.  Englehart, 

229,  163  Pac.  115.  18  Wyo.  409,   108  Pac.  977;    Weaver 

9  Eaisch  v.  Warren,  18  Cal.  App.  v.  Eichardson,  21  Wyo.  343,  132  Pac, 
655,  124  Pac.  95;   Miller  &  Lux  v.  1148. 

Madera  Canal  &  Irr.  Co.,  155  Cal.  59,  iq  Eea  Bros.  Sheep  Co.  v.  Eudi,  46 

22   L.   E.   A.    (N.    S.)    391,    99   Pac.  ^^^^   149^  ^^7  Pac.  85. 

502;    Flood   v.   E.   L.    Goldstein    Co., 

158    Cal   247,   110   Pac.   916;    Coopey  "  ^oise  Dev.  Co.  v.  Idaho  Trust  ft 

v.  Keady  (Or.),  139  Pac.  108;  Webb  S.  Bank,  24  Idaho,  36,  133  Pac.  916. 

V.    Bowman     (Okl.),    149    Pac.    159;  12  Cal.  Code  Civ.  Proc.  526a. 
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injunction  sliall  be  granted  without  notice,  nor  a  temporary 
restraining  order,  unless  it  is  shown  that  great  or  irrepa- 
rable injury  will  result,  and  service  must  be  made  upon  the 
defendant  within  two  days,  or  if  the  restraining  order  is 
granted  without  notice  the  matter  must  be  made  returnable 
on  an  order  requiring  cause  to  be  shown  why  the  injunction 
should  not  be  granted,  upon  the  earliest  day  that  the  busi- 
ness of  the  court  will  permit,  and  not  later  than  ten  days 
from  the  date  of  such  order.  Service  must  be  made  upon 
defendant  at  least  two  days  prior  to  the  time  of  hearing  of 
the  copy  of  the  complaint  and  all  evidence  and  points  and 
authorities  to  be  used  in  support  of  the  application,  and 
failure  to  make  such  service  authorizes  the  court  to  dis- 
solve the  restraining  order.  The  defendant  is  entitled  to 
one  continuance.  The  hearing  takes  precedence  over  all 
other  matter  on  the  calendar  of  that  date,  except  older  mat- 
ters of  the  same  character  and  matters  to  which  special  pre- 
cedence may  be  given  by  law,  and  the  same  rule  applies  to 
the  case  when  the  issues  are  finally  made  up.^^  In  an  ac- 
tion to  restrain  use  of  water  an  injunction  may  be  refused 
upon  the  defendant's  giving  a  bond." 

§  2832.  When  injunction  will  not  be  granted — Other 
remedies. — Where  there  is  an  adequate  remedy  by  appeal 
an  injunction  will  not  be  issued.  It  will  not  be  issued  to 
restrain  the  enforcement  of  an  ordinance  requiring  the  pay- 
ment of  a  license.^^  A  remedy  by  a  writ  of  review  or 
certiorari  does  not  exclude  the  use  of  the  equitable  remedy 
of  injunction.^^ 

§  2834.     Grounds — Anticipated  and  trivial  injury. — As  a 

rule,  rights  already  lost  cannot  be  regained  by  inj unction. ^^ 

13  Cal.  Code  Civ.  Proc.  527.  l<5  Hall   v.    Dunn,    52    Or.    475,    23 

14  Cal.  Code  Civ.  Proc.  530.  L.  E.  A.  (N.  S.)   193,  97  Pae.  811. 

15  City  of  Bisbee  v.  Arizona  Tn-  17  Flood  v.  E.  L.  Goldstein  Co., 
snranee  Agency,  14  Ariz.  313,  127  158  Cal.  247,  110  Pac.  916;  Weigand 
Pac.  722.  V.  West,  73  Or.  249,  144  Pac.  481. 
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The  act  of  sending  notice  to  a  plaintiff's  customers  that  he 
has  been  declared  unfair  by  the  defendant  labor  council  is 
not  ground  for  injunction  where  the  act  complained  of  has 
been  completed  and  there  is  no  evidence  that  the  defendant 
threatens  to  send  further  notices.^^  Mere  threats  of  a 
county  board  of  supervisors  without  taking  any  official  ac- 
tion are  not  sufficient  grounds  for  an  injunction.^^  The 
threatened  wrong  must  be  substantial  and  irreparable  in 
damages.^^ 

§  2835.  Grounds — Insolvency  of  defendant. — ^Where  the 
injury  is  irreparable  it  is  immaterial  whether  defendant  is 
solvent  or  not.^^ 

§  2836.  Grounds — To  prevent  other  suits. — ^A  multi- 
plicity of  either  criminal  or  civil  actions  for  damages  is  not 
alone  sufficient  to  authorize  an  injunction  where  relief  may 
be  had  at  law.^^ 

§  2837.  Grounds — Inadequate  remedy  at  law. — An  un- 
authorized alteration  of  a  county  assessment-roll  may  be 
restrained  by  injunction,  there  being  no  adequate  remedy 
at  law,^^  and  the  interference  of  a  land  owner  with  the  open- 
ing of  a  road  may  be  enjoined.^^    In  most  instances  there  is 

18  Parkinson  Co.  v.  Building  Trades  v.  State  Board,  84  Wash,  356,  146 
Council,   154   Cal.   581,   16   Ann.   Cas.        Pac.  848, 

1165,  21  L.  E.  A.    (N.   S.)    550,  98  si  Zierath  v.  McCann,  20  Cal.  App. 

Pac.  1027;  Wright  v.  Board  of  Pub-  ^g^^  ^29  Pac.  808;  City  of  Bozeman 

lie  Works,  163  Cal.  328,  125  Pac.  353.  ^_    ^^^^^^^   ^^    ^^^^^^    230^    ^^2    Pae. 

19  Santa  Cruz  County  v.  Burgoon,  ggg.  ^.^^^  ^_  g^^^^^  ^^  ^^^^^  335^  ^^j 
12   Ariz.  295,  100  Pac.  792;   City  of  p^^^    jQgg 

Lawton  v.  Stevens,   32   Okl.  476,   122 
Pac.  940. 

20  Tifft  Co.  V.  State  Medical  Inst., 
53  Wash.   365,   101   Pac.   1081;    Bel-  ~^  Denver  v.  Pitcher,  54  Colo.  203, 
larts  T.  Cleeton,  65  Or.  269,  132  Pac.       129  Pac.  1015. 

961;     Sorenson    v.    Norell,    24    Colo.  24  Boothroyd   v.   Board   of   County 

App.   470,   135   Pac.    119;    Bouckaert        Commrs.,  43   Colo.  428,   97   Pac.  255. 


22  Hall   V.   Dunn,   52    Or.   475,    25 
L.  E.  A.  (N.  S.)  193,  97  Pac.  811. 
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an  adequate  remedy  at  law,  and  a  writ  of  injunction  will  not 
be  issned,^^  but  the  remedy  must  be  clearly  adequate  and 
certain.^^ 

§  2839.  Complaint. — The  complaint  must  show  how  and 
why  the  injury  will  be  irreparable.^^  If  the  complaint 
shows  that  the  damage  will  be  irreparable  it  need  not  allege 
the  insolvency  of  defendant.^^  It  must  show  that  plaintiff 
has  exhausted  all  legal  remedies  or  that  they  are  in- 
adequate.-^ The  complaint  must  show  not  merely  the  pos- 
sibility of  injury,  but  a  reasonable  probability  thereof.^® 
It  should  show  that  the  threatened  damages  are  irreparable, 
and  not  merely  state  that  irreparable  damage  will  foUow.^^ 
The  naked  allegation  that  the  injury  will  be  irreparable  is  a 
statement  of  a  conclusion  of  law.^^ 

§2840.    Averments    of    complaint — Verification,  —  The 

petition  for  an  injunction  verified  upon  information  and 
belief  only  is  insufficient,^^  unless  the  complaint  is  made  by 
a  public  official,  as  such.^"*  The  plaintiff  in  an  injunction 
suit,  who  bases  his  right  on  either  adverse  user  or  upon 
dedication,  whether  expressed  or  implied,  must  plead  the 
facts  constituting  such  right  or  claim.^^*' 

25  Santa  Cruz  County  v.  Burgoon,  30  Island  Reclamation  Dist.  v. 
12  Ariz.  295,  100  Pac.  792;  Harris  v.  Floribel  Alfalfa  Syndicate,  167  CaL 
Smiley,    36    Okl.    89,    128    Pac.    276;        467,  140  Pac.  4. 

Turner  v.  Ardmore,  41  Okl.  660,  130  31  La    Mesa    Community    Ditcli    v. 

Pac.  1156.  Appelzoeller,  19  N.  M.  75,  140  Pae. 

26  Davies  v.  Seattle,  67  Wash.  532,       1051. 

121  Pae.  987.  32  Stewart    v.    Erpelding,    76     Or. 

27  Eandall  v.  Freed,  154  Cal.  299,       g^g^  j^g  p^^  ^^29. 

97  Pac.  669 ;  McKeever  v.  Buker,  80  ol  r  lu      ,^.  n    '  n  t    1         -^k 

-^        „„,    ,„,   ^        n„i  ^^  Galbreath  Gas  Co.  v.  Lindsey,  35 

^"- .     '/        T  T      1.  r^  1   A  OJ^l-  235,  129  Pae.  45. 

28  Dmgley  v.  Buckner,  11  Cal.  App.  ' 

181    104  Pac    478  ^^  Denver  Jobbers'  Assn.  v.  People, 

29  Harris    v.    Smiley,    36    Okl.    89,  21  Colo.  App.  326,  122  Pac.  404. 
128  Pac.  276;  Gvosdanovic  v.  Harris,  34a  Farr  v.  Whoelwright   Construe- 
38  Okl.  787,  134  Pac.  28.  tion  Co.  (Utah),  163  Pac.  256. 

31 
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§  2842.  Insufficient  complaint. — A  complaint  is  not  de- 
murrable where,  on  any  state  of  proof  which  its  allega- 
tions would  justify,  the  court  could  grant  an  injunc- 
tion.^^ An  affidavit  for  preliminary  injunction  cannot 
be  considered  on  demurrer  to  the  complaint.^^  A  com- 
plaint which  is  not  clear  and  distinct  in  its  averments 
as  to  whether  the  injury  was  likely  to  be  irreparable,  or 
whether  there  was  an  adequate  remedy  at  law,  may  still 
be  good  as  against  a  general  demurrer."*^'^  It  must  state  the 
facts  from  which  the  court  may  see  tliat  irreparable  injury 
will  f ollow.3« 

§  2843.  Parties  to  the  injunction. — An  action  to  enjoin 
the  illegal  expenditure  or  waste  of,  or  injury  to,  the  estate, 
funds,  or  other  property  of  a  county,  town,  city,  or  city 
and  county  may  be  maintained  against  any  officer  thereof 
or  agent  acting  in  its  behalf  either  by  a  person  or  a  cor- 
poration who  is  assessed  for  and  is  liable  to  pay  or  within 
the  year  prior  has  paid  taxes  thereon.^^  The  state  or  its 
subdivisions  is  not  a  necessary  party.^^^  All  of  parties 
making  any  claim  may  be  joined  as  defendants.'*"  A  tax- 
payer may  not  enjoin  a  local  option  election  upon  the  bare 
allegation  or  irreparable  injury  to  him.^^  The  owner,  as 
well  as  the  agent,  should  be  made  a  party  defendant.^^  The 
owner  of  land  in  a  city  addition  may  enforce  a  building 
restriction  without  enjoining  his  grantor  or  an  intermediate 

35  Knox  V.  Kearney,  37  Nev.  393,  39a  Bussell  v.  Ross,  60  Wash.  344, 
142  Pac.  526.  Ill  Pac.   165. 

36  Katt  V.  San  Francisco,  158  Cal.  ^^  q^^  ^_  jj_.^^^^  33  ^^^  ^.-^  ^24 
74,  110  Pac.  304.  -p^^    -^077.   Andrews  v.   DonneUy,  59 

37  Gianella  t.  Gray,  7  Cal.  Unrep.  q^   -^gg   -^^g  p^^.   -gg 
353    96  Pac    329. 

38  Martin  v.  Danziger,  21  Cal.  App.  ^^  Bellarts  v.  Cleeton,  65  Or.  269, 
563,  132  Pac.  284;   Lowery  v.  Cole,  ^^-  ^^'^-  ^'^l- 

47  Mont.  64,  130  Pac.  410.  ^2  Miller  v.  Klasner,  19  N.  M.  21, 

39  Cal.  Code  Civ.  Proc.  526a.  140  Pac.  1107. 
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grantee,  and  without  alleging  tliat  tliey  had  been  specially- 
injured.** 

§  2850.  Notice  to  be  given. — No  preliminary  injunction 
shall  be  granted  without  notice  to  the  opposite  party; 
neither  shall  any  preliminary  restraining  order  be  granted 
without  notice  to  the  opposite  party,  unless  it  is  shown  par- 
ticularly, by  affidavit  or  verified  complaint,  that  great  or 
irreparable  injury  will  result  to  applicant  before  the  mat- 
ter can  be  heard  on  notice.*^* 

§  2851.  To  restrain  violation  of  contract. — The  lessor  of 
a  dairy  ranch  may  be  enjoined  by  the  lessee  from  selling  off 
the  personal  property  without  which  the  ranch  would  be 
useless.**  Violation  of  a  contract  to  care  for  and  sell  cer- 
tain nursery  stock  will  not  be  enjoined.*^  Mere  uncertainty 
of  damages  does  not  authorize  an  injunction.*^  A  teacher 
cannot  enjoin  a  school  board  from  discharging  him,  there 
being  an  adequate  remedy  at  law.*^  In  order  to  be  enforced 
by  an  injunction  an  agreement  must  be  equitable.**  A 
right  of  way  over  land  may  be  enforced  by  injunction  with- 
out proof  of  defendant's  insolvency.*®  Furnishing  a  cer- 
tain flow  of  water  is  not  such  personal  service  as  may  be 
enforced  by  injunction.^^ 

§  2853.  Restraint  of  trade — Boycott. — A  physician  hav- 
ing agreed  not  to  practice  for  a  limited  time  in  a  certain 
place  may  be  enjoined  therefrom,  to  prevent  a  multiplicity 

■13  Duester    v.    Alvin,    74    Or.    544,  47  Greer  v.  Austin,  40  Okl.  113,  51 

145  Pac.  660.  L.  E.  A.  (N.  S.)  336,  136  Pac.  590. 
43a  Cal.   Code   Civ.  Proc.  527,  48  Miller    v.   Laneda,    75    Or.    349, 

44  Morris  v.  Iden,  23  Cal.  App.  146  Pac.  1090;  Peterson  v.  McDonald, 
388,  138  Pac.  120.  13  Cal.  App.  644,  110  Pac.  465. 

45  Emirzian  v.  Asato,  23  Cal,  App.  49  Kelly  v.  Mosby,  34  Okl.  218, 124 
251,  137  Pac.  1072.  Pac.  984. 

46  Barber  Asphalt  Pav.  Co.  v.  so  Peterson  v.  McDonald,  13  CaL 
Hamilton,  80  Wash.  51,  141  Pac.  199.  App.  G44,  110  Pac.  465. 
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of  suits,  or  wliere  lie  is  insolvent,^^  and  a  decree  may  enjoin 
any  act  which  prevents  the  vendees  from  enjoying  the  full 
benefit  of  their  contract.^^  The  publication  of  a  circular 
which  merely  advises  the  public  that  a  particular  person 
is  deemed  unfair  to  organized  labor  will  not  be  enjoined. ^^ 
The  maxim  that  what  one  man  may  do  many  may  do  in 
combination,  is  not  universally  true;  it  is  only  those  acts 
which  work  no  invasion  on  public  rights  when  done  in  com- 
bination that  may  be  so  done.^^  The  protection  of  a  busi- 
ness which  is  threatened  by  destruction  from  the  acts  of 
striking  employees  in  intimidating  workers  who  have  taken 
their  place  is  clearly  within  the  province  of  an  equitable 
remedy  of  injunction. ^^  Interference  with  the  public  by  a 
boycott  lawfully  conducted  is  not  a  legal  injury,  but  public 
rights  are  invaded  the  moment  the  means  employed  are  cal- 
culated to  and  naturally  do  incite  riot  or  disturbance  of  the 
peace ;  pickets  may  not  be  maintained  about  the  former  em- 
ployer's place  of  business  because  they  physically  intimi- 
date and  deter  other  men  from  seeking  employment  there 
and  tend  to  destroy  business,  and  equity  will  restrain 
strikers  from  such  picketing, ^^  but  such  acts  as  calling  em- 
ployees out  and  notifying  others  that  plaintiff  had  been 
declared  unfair,  and  that  union  men  will  not  use  materials 
supplied  by  plaintiff,  is  not  such  conduct  as  amounts  to 
coercion  and  intimidation  warranting  an  injunction.^^  A 
labor  organization  may  employ  a  boycott  to  further  the 

51  Threlkeld    v.    Steward,    24    Okl.        Aquatic  Club,  165  Cal.  255,  Ann.  Cas. 
403,  138  Am.  St.  Eep.  888,  103  Pac.        1914C,  1197,  131  Pae.  864. 

630;   Freudenthal  v.  Espey,  45   Colo.  55  Commercial  Bindery  &  Print.  Co. 

488,   26   L.   E.   A.    (N.   S.)    961,   102        ^_    ^^^^^^    ^^^^     ^^.^^^    gg    ^^^j^^ 

Pa<^-  2^^-  234,  147  Pae.  1143. 

52  Mills    V.    Ressler,   87    Kan.    549, 

125    Pac.    58;    Columbia    College    of  •  56  Pierce  v.  Stablemen's  Union,  156 

Music  etc.  V.  Tunberg,  64  Wash.   19,  ^al.  70,  103  Pac.  324. 

116  Pac.  280.  ^"^  Parkinson   Co.  v.  Building  Trades 

53  Iverson  v.  Dilno,  44  Mont.  270,  Council,   154   Cal.   581,   16   Ann.   Cas. 
119  Pac.  719.  1165,   21   L.   R.   A.    (N.   S.)    550,   98 

54  Vallejo     Ferry     Co,     v.     Solano  Pae.  1027. 
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object  of  its  existence  even  though  pecuniary  loss  results 
to  the  boj^cotted,  and  while  they  may  be  punished  for  pub- 
lishing a  criminal  libel,  or  be  held  liable  in  damages,  an  in- 
junction will  not  lie  to  prevent  persons,  individually  or  col- 
lectively, from  advertising  a  certain  dealer  to  be  unfair,  even 
though  such  persons  are  insolvent  and  a  judgment  against 
them  for  damages  would  be  worthless.^® 

§  2854.  To  restrain  violation  of  lease. — Injunction  lies 
to  enforce  negative  covenants  in  deeds  or  leases  restricting 
the  use  of  real  property,  whether  or  not  they  constitute 
easements  or  covenants  running  with  the  land.^^  And 
equity  will  in  a  proper  case,  enforce  a  personal  covenant 
relative  to  land,^'*  but  the  enforcement  of  such  covenants 
must  be  equitable.*^ 

§  2905.  Against  diversion  of  water — Obstructions  by 
dams. — It  is  proper  for  a  court  to  refuse  to  grant  a  tem- 
porary injunction  to  restrain  the  building  of  a  dam  during 
pendency  of  an  action  to  determine  a  water  right.'^^  In  all 
actions  wherein  an  injunction  is  sought  to  prevent  the  di- 
version or  diminution  or  increase  of  the  flow  of  water  in  its 
natural  channel,  a  restraining  order  may  be  denied  upon 
defendant's  giving  a  bond.^^  In  California,  where  the 
diversion  sought  is  for  public  use,  the  answer  of  the  defend- 
ant may,  in  effect,  convert  the  proceeding  into  one  in 
eminent  domain.^* 

58  Lindsay  &  Co.  v.  Montana  Fed-  ei  Union  Trust  etc.  Co.  v.  Best,  160 
eration   of  Labor,  37  Mont.  264,   127        Cal.  263,  116  Pac.  737. 

Am.  St.  Kep.  722,  18  L.  E.  A.  (N.  S.)  62  Lagunitas   Water    Co.    v.    Marin 

707,  96  Pac.  127.  Co.  Water  Co.,  163  Cal.  332,  125  Pae. 

59  Duester  V.  Alvin,  74  Or.  544,  145  351;  Custer  Consol.  Mines  Co.  v. 
Pac.  660.  Helena,  45  Mont.  146,  122  Pac.  567. 

60  Guaranty  Kealty  Co.   v.  Recrea-  63  Cal.  Code  Civ.  Proc,  sec.  530. 
tion  Gun  Club,  12  Cal.  App.  383,  107  64  Section    534,    Code    Civ.    Proc, 
Pae.  625.  added  by  Stats.  1917,  c.  553. 


§§  2920-2965  injunction.  486 

§  2920.  Against  trespass. — Equity  will  enioin  a  continu- 
ing trespass  made  by  successive  acts  and  the  threat  and  in- 
tention to  continue.^'  A  trespass  which  may  ripen  into  an 
easement  should  be  enjoined  ;^°  likewise  when  the  damages 
are  impossible  to  estimate.^^  An  injury  from  a  trespass 
must  be  irreparable.*^^  The  commission  of  a  single  act  can- 
not usually  be  enjoined.^^ 

§  2926.    Against  committing  waste — Injury  irreparable. 

Where  plaintiff  does  not  own  the  land  upon  which  a  build- 
ing stands,  he  has  no  adequate  remedy  at  law  for  its  re- 
moval by  the  city."^®  Injunction  will  lie  to  restrain  repeated 
trespasses  of  cattle.'^^ 

§  2943.  Against  publication  of  a  secret. — ^In  view  of  the 
code  provision  that  everything  acquired  by  virtue  of  his 
employment  belongs  to  the  employer,  a  laundry  company's 
list  of  customers  belongs  to  the  laundry,  and  the  employee's 
knowledge  of  such  list  is  a  trade  secret  which  equity  will 
enjoin  him  from  declaring  to  others."^^  A  teacher  of  music 
who  left  plaintiff's  employ  during  the  term  of  his  contract 
may  be  enjoined  from  invading  the  goodwill  of  plaintiff's 
business.'^^ 

§  2965.    Against  public  officers. — An  injunction  may  be 
had  against  any  public  officer  about  to  make  an  illegal  ex- 
es Stotts  T.  Dichdel,  70  Or.  86,  139  69  Koch  v.  Story,  47  Colo.  335,  107 
Pae.  932;  Central  Oregon  Irr.  Co.  v.       Pac.    1093. 

Whited,  76  Or.  255,  142  Pac.  779,  146  70  Kaufman  v.  City  of  Butte,  48 

Pac.  815;   Pierce  v.  Stablemen's  Union,       Mont.  400,  138  Pac.  770. 
156  Cal.  70,  103  Pac.  324.  7i  Blevins  v.  Mullally,  22  Cal.  App. 

66  Gano    V.    Cunningham,    88    Kan.       519,  135  Pac.  307. 

300,   128   Pac.   372;    Blevins   v.   Mul-  72  Empire    Steam   Laundry   v.   Lo- 

lally,  22  Cal.  App.  519,  135  Pac.  307.  zier,   165   Cal.   95,   Ann.   Cas.   1914C, 

67  Zierath  v.  McCann,  20  Cal.  App.  628,  44  L.  E.  A.  (N.  S.)  1159,  130 
561,  129  Pac.  808.  Pac.   1180. 

68  Randall  v.  Freed,  154  Cal.  299,  73  Columbia  College  of  Music,  etc. 
97  Pac.  6G9;  Cogswell  v.  Cogswell,  70  v.  Tunberg,  64  Wash.  19,  116  Pac. 
Wash.  184,  126  Pac.  133.  280. 
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penditiire  of  public  money  or  funds,  and  the  complaint  may- 
be made  by  any  taxpayer  of  the  political  subdivision  for 
which  the  officer  is  about  to  act.'^^  Injunction  is  as  avail- 
able as  any  other  remedy  against  public  officers  for  viola- 
tion of  private  rights/^  but  the  exercise  of  their  discretion 
in  the  absence  of  fraud  will  not  be  enjoined^* 

§  2988,  Against  city  officials. — Injunction  will  lie  to  re- 
strain the  final  passage  of  an  invalid  assessment  ordi- 
nance/^ but  is  not  the  proper  remedy  to  determine  the  legal 
existence  of  a  town.'^®  The  courts  will  not  interfere  with 
the  change  of  a  county  seat  in  the  absence  of  statute,  except 
for  fraud  or  arbitrary  actionJ^  Where  billboards  are  a 
public  nuisance,  equity  will  refuse  a  writ  to  perpetuate  them 
regardless  of  the  validity  of  the  ordinance  prohibiting 
them,^°  as  injunction  will  not  lie  to  restrain  the  enforcement 
of  a  penal  statute,^^  but  private  rights  may  be  protected 
by  injunction  against  an  invalid  ordinance.*^ 

§  2969.  Against  school  districts. — An  injunction  cannot 
be  had  to  restrain  a  school  board  from  securing  a  different 
site  from  the  one  agreed  upon  before  the  bond  election.^" 

§  2970.  Against  taking  office — Elections. — Purely  politi- 
cal questions  cannot  be  determined  by  a  court  of  equity,  and 

74  Cal.  Code  Civ.  Proc.  526a.  79  Mann  v.  Wright,  81  Wash.  358, 

75  Wiegand   v.   West,   73  Or.   249,       142  Pae.  697. 

144  Pae.  481;   Taylor  Sands  Pishing  go  Varney    &    Green    v.    Williams, 

Co.  V.  State  Land  Board  (Benson),  155  ^al.  318,  132  Am.  St.  Eep.  88, 
56  Or.  157,  108  Pae.  126;  State  v.  2I  L.  R.  A.  (N.  S.)  741,  100  Pae. 
Lawrence,  80  Kan.  707,  103  Pae.  839.       357^ 

76  La  Mesa  Community  Ditch  y. 
Appelzoeller,  19  N.  M.  75,  140  Pae. 
1051;  Hessin  v.  Manhattan,  81  Kan. 
153,  25  L.  R.  A.  (N,  S.)  228,  105 
Pac.  44.  *2  City    of    El    Reno   v.    Cleveland 

77  City  of  Norman  v.  Allen  (Okl.),  etc.  Pav.  Co.,  25  Okl.  648,  27  L.  R.  A. 
147  Pae.  1002.  (N.  S  )  650,  107  Pae.  163. 

7S  Efirlboro  Tp.  v.  Howard   (Okl.),  83  Molacek  y.  White,  31   Okl.   693, 

149  Pae.  136.  122  Pae.  523. 


81  Portland  Fish  Co.  v.  Benson,  56 
Or.  147,  108  Pae.  122;  Nims  v.  Gil- 
more,  17  Idaho,  609,  107  Pae.  79. 
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the  count  of  an  election  and  the  return  or  publication  of  the 
results  cannot  be  enjoined.^^  The  validity  of  an  election 
for  the  annexation  of  territory  involves  property  rights 
which  may  be  protected  by  injunction.^^ 

§  2971.  Against  abuse  of  process. — An  injunction  may  be 
issued  to  restrain  the  levy  of  an  attachment  where  the  en- 
forcement of  the  same  will  produce  great  waste,  as  where 
the  plaintiff  is  in  possession  and  entitled  to  the  possession 
of  the  appliances  of  a  creamery  business,  and  purchases 
daily  large  quantities  of  cream  from  farmers  which  is  manu- 
factured into  butter  for  shipment  to  supply  a  large  number 
of  daily  customers,  and  the  sheriff  under  the  writ  of  attach- 
ment is  about  to  close  the  building,  thereby  destroying 
plaintiff's  business.^* 

§  2978.  When  injunction  may  be  granted. — A  writ  of  in- 
junction may  be  granted  at  any  time  before  the  trial  of  a 
case.^^  Where  an  order  allowing  a  writ  of  injunction  is 
granted  before  the  complaint  is  filed,  it  does  not  take  effect 
until  the  filing  of  the  complaint  and  the  required  bond.*' 

§  2985.  Grounds  for  dissolution. — The  dissolution  of  a 
temporary  injunction  is  in  the  discretion  of  the  court.*' 
An  injunction  may  properly  be  dismissed  where  there  is  no 

84  Pagosa  Springs  v.  People  ex  rel.  87  Cal.  Ck)de  Civ,  Proc.  527. 
(Patterson  v.  People),  23  Colo.  App.  88  Elmore   County   Irr.  Farms  Assn. 
479,   130   Pac.   618;    City  Council  of  v.    Stockslager,    22    Idaho,    420,    126 
McAlester  v.  Milwee,  31  Okl.  620,  40  Pac.  616. 

L.  E.  A.  (N.  S.)   576,  122  Pac.  173;  89  Yale    Theater    Co.    v.    City    of 

Copeland  v.  Olsmith,  33  Okl.  106,  124  Lawton,   35   Okl.   444,   130  Pac.   135; 

Pac.    33 ;     Duggan    v.    Emporia,    84  Lrowery  v.  Cole,  47  Mont.  64,  l."0  Pac. 

Kan.  429,  Ann.  Cas.  1912 A,  719,  114  410;    Flood    v.   E.   L.    Goldstein    Co., 

Pac.  235.  158  Cal.  247,  110  Pac.  916;  Anderson 

85  Wilton  T.  Pierce  County,  61  v.  Euglehart,  18  Wyo.  409,  TOS  Pac. 
Wash.  386,  112  Pac.  386.  977;    Cunningham  v.   Ponea   City,   27 

86  Dingley  V.  Buckner,  11  Cal.  App.  Okl.  858,  113  Pac.  919;  Stowe  v. 
181,  104  Pac.  478.  Powers,  19  Wyo.  291,  116  Pac.  576. 
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reasonable  prol3ability  of  further  interference  under  the 
direction  of  a  strike  leader  who  has  left  the  state.^°  The 
dismissal  of  a  suit  dissolves  an  injunction  issued  therein." 

§  3001.  Judgment,  effect  of. — An  injunction  against  an 
owner  of  property  is  binding  on  him  and  those  claiming 
under  him,^^  but  where  a  railroad  company  has  a  contract 
to  furnish  services  to  the  defendant  and  was  not  a  party 
to  the  action,  it  may  use  the  property  in  serving  the  defend- 
ant.** Where  a  complaint  states  two  causes  of  action,  one 
for  injunction  and  the  other  for  damages,  the  denial  of  an 
injunction  is  no  reason  why  the  judgment  for  damages 
should  not  stand.®*  The  court  will  retain  its  jurisdiction  to 
determine  the  question  of  damages.®^  Attorney's  fees  can- 
not be  recovered  as  an  element  of  damage  by  one  who  has 
successfully  resisted  an  injunction.^^  Affirmative  matter  in 
an  answer,  if  sufficient,  cannot  be  ignored,  whether  or  not 
the  answer  pleads  a  proper  counterclaim,®^  but  the  answer 
should  contain  a  prayer  for  the  relief  which  defendant 
seeks.®* 

§  3003.  Service  and  enforcement  of  decree. — Where  de- 
fendant has  made  an  appearance,  service  of  the  order  of 
injunction  need  not  be  made.®® 

00  Commercial  Bindery  &  Printing  85  Bernard    v,    Willamette    Box    & 

Co.  V.  Tacoma  Typo.  Union,  85  Wash.       L.  Co.,  64  Or.  223,  129  Pac.  1039. 

234,  147  Pac.  1143.  58  Atchison,  T.  &  S.  F.  Ey.  Co.  v. 

91  Dimick     V.  Latourette,    72    Or.       -r,.        ,    m      .•        «.    t»  o 

'  Citizens'    Traction   &   Power    Co.,    16- 


N.  M.  163,  113  Pac.  813. 


231.  143  Pac.  896. 

92  State  V.  Will,  86  Kan.  561,  121 
Pac.  362.  ®^  Pittsmont  Copper  Co.  v.  O'Rourke, 

93  Taylor  v.  Howell-Hill  Mill.   Co.,  ^9  Mont.  281,  141  Pac.  849. 

74  Wash.  66,  132  Pac.  726.  »8  Seattle  Taxicab  &  Trans.  Co.  v. 

94  Alderson    v.    Cutting,    163    Cal.  Seattle,  86  Wash.  594,  150  Pac.  1134. 
503,    Ann.    Cas.    1914A,    1.    126    Pac.  ^     , 

157;    Peakr  v.   Grays  Harbor  Boom,  ''  ^''^    ''■    Brandenburg,    72    Or. 

54  Wash.  415,  103  Pac.  451.  ^'^'  ''^  ^^'-  ''''  ^'  ^'  ^"  '^^'  ^^^- 
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§  3004.  Violation  and  punishment. — After  the  entry  of  a 
final  decree  of  divorce,  the  defendant  cannot  be  punished 
for  a  civil  contempt  for  violation  of  a  preliminary  injunc- 
tion not  specifically  continued  by  the  final  decree. ^'^'^  There 
can  be  no  contempt  of  an  injunction  granted  without  juris- 
diction,^®^ If  an  undertaking  is  necessary  to  stay  execution 
on  appeal  and  defendant  has  requested  the  court  to  fix  the 
amount  of  such  undertaking,  he  cannot  be  in  contempt  until 
he  has  an  opportunity  to  furnish  such  undertaking.^*'-  The 
location,  opening  and  improvement  of  a  street  to  be  con- 
nected with  a  proposed  bridge  and  passenger  elevator  are 
not  in  the  violation  of  an  order  enjoining  the  construction 
of  such  bridge  and  elevator.^"* 

§  3007.  Wrongful  injunction. — An  action  in  damages 
will  not  lie  for  procuring  the  issuance  of  an  injunction 
merely  because  the  action  was  unsuccessful  or  abated,^"* 
The  remedy  for  damages  is  an  action  on  the  injunction 
bond,^°^  but  where  no  bond  is  required  on  the  issuance  of 
an  injunction,  there  is  no  liability  for  damages  unless  the 
injunction  was  obtained  maliciously.^"® 

§  3008.  Damages  on  dissolution. — Where  an  injunction 
is  wrongfully  issued,  the  party  enjoined  is  entitled  to  re- 
cover damages  in  a  suit  on  the  bond.^°^  The  trouble  given 
plaintiff,  the  money  and  time  expended  in  procuring  the 
vacation  of  the  injunction  order  and  the  injury  to  his  busi- 

100  Canavan  v.  Canavan,  18  N.  M.  104  Vesper  v.  Crane  Co.,  165  Cal. 
640,  Ann.  Cas.  1915D,  1007,  51  36,  L.  R.  A.  1915A,  54,  130  Pac.  876. 
L.  R.  A.  (N.  S.)  972,  139  Pac.  154.  ,,,  ^^^^^,^    ^^.^    ^^.^.^^    ^^     ^^ 

101  Tegeler  v.  Schneider,  49  Colo.  ^^  ^^  ^^.^_  ^^^  p^^  ^^^^ 
574.  114  Pac.  288;  White  v.  Nuckolls, 

49  Colo.  170,  112  Pac.  329.  ^^^  ^^7^^  ^-  City  of  Sandpoint,  18 

102  Clute    V.    Superior    Court,    155  Maho,  654,  Ann.  Cas.  1912A,  210,  32 
Cal.  15,  132  Am.  St.  Rep.  54,  99  Pac.  L.  R.  A.   (N.  S.)   34,  112  Pac.  204. 
362.  lO'^  Tacoma   v.   Sperry  etc.   Co.,   82 

103  Chase  v.   Oregon   City,   72    Or.  Wash.  393,  144  Pac.  544. 
112,  143  Pac.  629. 
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ness,  are  legitimate  items  of  damage.^**^  A  sublease  fur- 
nishes no  basis  for  damages  unless  the  original  lease  was 
made  in  contemplation  of  a  sublease.^"^  A  person  enjoined 
from  doing  something  which  he  had  no  legal  right  to  do 
cannot  recover  damages  on  the  injunction  bond,  even  though 
the  injunction  was  wrongfully  issued. 


110 


§  3009.  Damages  on  dissolution — Attorney's  fees. — ^Rea- 
sonable attorney's  fees  paid  for  procuring  the  dissolution 
of  an  injunction  are  recoverable  as  damages  on  the  injunc- 
tion bond.^"  Fees  paid  for  an  unsuccessful  attempt  to  dis- 
solve the  temporary  injunction  will  be  allowed  if  final  in- 
junction is  denied. ^^^  Any  fees  paid  for  services  in  the 
general  conduct  of  the  case  should  not  be  allowed.^^^ 

§  3011.  Damages  on  dissolution — Measure  of. — Damages 
for  having  been  wrongfully  restrained  from  erecting  a 
house  is  the  rental  value  of  the  property  as  designed."^ 
For  being  wrongfully  restrained  from  working  a  leased  coal 
mine,  the  profits  which  might  have  been  made  are  proper 
damages.^^^ 

§  3015.  Damages  on  dissolution — Defenses. — Damages 
from  the  issuance  of  a  temporary  injunction  cannot  be  re- 
covered by  cross-complaint  in  an  injunction  suit.^^^ 

108  Eeed  v.  Brandenburg,  72  Or.  ii3  Baldwin  Star  Coal  Co.  v.  Quinn, 
435,  143  Pac.  989.  46  Colo.  590,  105  Pac.  1101. 

109  Tennes  v.  American  Bldg.  Co.,  ^^  g^^^g  ^  Hunter  Tract  Imp. 
72  Wash.  644,  131  Pac.  201.  ^o.,  68  Wash.  28,  39  L.  R.  A.  (N.  S.) 

110  Guthrie   v.   Biethan,   25    Idaho,  jgQ   ^22  Pac  370. 
706,  139  Pac.  718. 

111  Webb  V.  Beal,  20  N.  M.  218,  ^^^  ^ilka  v.  Quinn,  46  Colo.  596, 
148  Pac.  487.  105  Pac.  1104. 

112  Reed  v.  Brandenburg,  72  Or.  n^  Sullivan  v.  Jones,  13  Ariz.  229, 
435,  143  Pac.  989;  Berne  v.  Maxham,  108  Pac.  476. 

82  Wash.  235,  144  Pac.  23. 


§§3075-3079  eeceiveks.  492 


CHAPTER  LXXXIX. 

EECEIVERS. 

§  3075.  Nature  of  receivership. 

§  3079.  Grounds  for  appointment. 

§  3080.  Jurisdiction  to  appoint. 

§  3081.  Application  and  notice  of  appointment. 

§  3082.  Ex  parte  application  and  undertaking. 

§  3083.  Invalid  appointments. 

§  3091.  Who  disqualified  to  act  as  receiver. 

§  3094.  Receiver's  title  to  and  possession  of  propertj. 

§  3095.  Administration. 

§  3099.  Administration — Hiring  help. 

§  3100.  Receiver's  certificates. 

§  3102.  Authority  to  sell  property. 

§  3103.  Contest  of  receiver's  sale. 

§  3104.  Allowance  of  claims — Taxes. 

§  3105.  Priority  of  debts. 

§  3107.  Leave  to  sue  and  be  sued. 

§  3115.  Accounting. 

§  3116.  Compensation. 

§  3118.  Liability  of  the  parties  for  expenses. 

§  3120.  Discharge  of  the  receiver. 

§  3122.  Wrongful  receivership. 

§  3075.  Nature  of  receivership. — Receiversliip  is  an  ex- 
traordinary remedy,  never  to  be  allowed  except  when  neces- 
sary/ and  the  power  should  be  exercised  with  care.^  The 
facts  must  show  a  case  for  a  receiver  within  one  or  more  of 
the  provisions  of  the  code." 
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§  3079.  Grounds  for  appointment. — To  preserve  property 
where  tlie  rents  and  profits  of  land  in  litigation  are  being 

1  Prudential  Securities  Co.  v.  Three  3  Dabney  Oil  Co.  v.  Providence  Oil 
Forks  etc.  Co.,  49  Mont.  567,  144  Pac.  Co.,  22  Cal.  App.  233,  133  Pae.  1155 ; 
158;  Smith  v.  Brown,  50  Wash.  240,  First  Nat.  Bank  v.  Superior  Court,  12 
96  Pac.  1077.  Cal.  App.  335,  107  Pac.  322. 

2  Bergman  Clay  Mfg.  Co.  v.  Berg- 
man, 73  Wash.  144,  131  Pac.  485. 
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removed,  a  receiver  should  be  appointed  without  reference 
to  the  probable  insolvency  of  the  defendant.^  The  party- 
seeking  the  appointment  of  a  receiver  pending  the  action 
must  show  at  least  a  probable  interest  in  the  property,  and 
that  there  is  danger  of  its  being  lost.^  It  is  proper  to  ap- 
point a  receiver  for  an  insolvent  irrigation  company.® 

§  3080.  Jurisdiction  to  appoint. — A  court  of  law  has  no 
authority  to  appoint  a  receiver  of  property  under  attach- 
ment in  order  to  preserve  it  and  continue  the  defendant's 
business."^  A  receiver  should  not  be  appointed  when  plain- 
tiff would  have  an  adequate  remedy  by  injunction.^  The 
order  of  appointment  may  be  made  in  chambers.'^  It  may 
require  the  agents  and  employees  of  defendant,  though  not 
parties  to  the  action,  to  deliver  property  to  the  receiver.^'^ 

§  3081.  Application  and  notice  of  appointment. — The  ap- 
pointment of  a  receiver  will  not  be  made  under  subdivision 
6,  section  564,  of  the  Code  of  Civil  Procedure  of  California, 
which  authorizes  the  appointment  in  cases  where  receivers 
had  previously  been  appointed  in  equity,  if  the  appointment 
may  be  made  under  any  of  the  preceding  subdivisions  of  the 
same  section.^^     Other  creditors  of  a  debtor  may  intervene 

4  Hughes  V.  Garrelts,  35  Okl.  321,  Bergman  Clay  Mfg.  Co.  v.  Bergman, 
129  Pac.  43;  Commercial  Trust  Co.  v.       73  Wash.  144,  131  Pac.  485. 

Idaho  Brick  Co.,  25  Idaho,   755,   139  o  17     v,           xi-  *    -d     i         tvt    xi. 

'                    '         '  w  Exchange  Nat.  Bank  v.  Northern 

Pac.  1004;  Utah  Assn.  of  Credit  Men  tj  i.      t.-        t       i.        o        o^    -r-,  , 

-r.    ,      '„-,-,,        „^,     ,„„    T,  Idaho    Pme    Lumber    Co.,    24    Idaho, 

V.   Budge,    16    Idaho,    751,    102    Pac.  „„,    ,„_  -„„„    „.„    -d       /..       t,     ^ 

fiQi  '                           '  -^y^^**  ^*  Pruden- 

.  ^.    ,           ^     ,,        ,o  ^  ,     .  t^al   Ins.   Co.,   38   Okl.   15,   Ann.   Cas. 

5  Whitley  V.  Bradley,  13  Cal.  App.  ^g^.^^    gg^^    ^3^    p^^    g^^.    ^.^^    ^^ 

720,  110  Pac.  596  Ahlman,    70   Wash.    6,    126   Pac.    64; 

6  Idaho    Fruit   Land    Co.   v.   Great  ^,  ^     ,,     .,   ^, ,    ._.    ,„„  _ 
,„             ^         ^            ^  Glass  V.  Gould,  41  Okl.  424,  138  Pac. 
Western    Beet   Sugar   Co.,    17    Idaho,  -qg 

273,  105  Pac.  562. 

7  Berryman  v.  Billings  Mutual  ^°  Sevems  v.  English,  19  Okl.  567, 
Heating  Co.,  44  Mont.  517,  121  Pac.        101  P^^c-   750. 

280.  n  Dabney    Oil     Co.    t.    Provideneo 

8  Dabney  Oil  Co.  v.  Providence  Oil  Oil  Co.,  22  Cal.  App.  233,  133  Pac. 
Co.,  22  Cal.  App.  233,  133  Pac.  1155;       1155. 
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and  oppose  the  appointment  of  a  receiver  requested  by  one 
creditor. ^^  A  receiver  must  not  be  appointed  without  no- 
tice, unless  the  petition  shows  that  delay  of  giving  notice 
would  defeat  petitioner's  rights.^* 

§  3082.  Ex  parte  application  and  undertaking. — ^Before 
appointing  a  receiver  upon  an  err  parte  application,  the 
court  must  require  an  undertaking,  or  the  appointment  will 
be  void.^*  The  undertaking  must  run  to  all  of  the  defend- 
ants, and  the  receivership  is  void  until  such  an  undertaking 
is  filed.^« 

§  3083.  Invalid  appointments. — Any  act  done  under  a 
void  appointment  is  void  in  itself,  and  cannot  be  ratified  by 
a  subsequent  order.^® 

§  3091.  Who  disqualified  to  act  as  receiver. — No  party, 
attorney  or  person  interested  in  the  action  should  be  ap- 
pointed receiver,  except  by  consent  of  the  parties,  nor 
should  any  party,  attorney  or  person  interested  in  the  action 
be  a  representative  of  the  receiver  except  by  such  consent.^^ 

§  3094.    Receiver's  title  to  and  possession  of  property.— 

The  court  appointing  a  receiver  is  bound  to  protect  him,  in 
the  discharge  of  his  duties,  against  anyone  interfering  with 
property  in  his  possession,  whether  a  party  to  the  action  or 
not,  and  whether  the  property  is  within  the  court's  jurisdic- 

12  First  Nat  Bank  v.  Superior  15  Title  Ins.  &  Trust  Co.  v.  Cali- 
Court,  12  Cal.  App.  335,  107  Pac.  fornia  Dev.  Co.,  164  Cal.  58,  127  Pac. 
322.  502;   Lee  v.   Stevens,   22  Idaho,   670, 

13  Pyeatt  v.  Prudential  Ins.  Co.,  38  127  Pac.  680. 

Okl.    15,   Ann.    Cas.   1915C,   894,    131  ,-  q^  *              o         •         r^^     ^      or 

^            '                               _  '               ^o  ^^  State     T.     Superior     Court,     86 

Pac.   914;    Anderson  v.  Robmson    63  ^^^^             ^^^  ^^^                Anderson 

Or.  228,  126  Pac.  988,  127  Pae^54G ;  ^  ^^^.^^^^_  ^3  ^^           ^^6  Pac.  988, 

State    V.    Superior    Court,    86    Wash.  ^^^  ^^^   ^^^ 
584,  150  Pac.  1153. 

14  Davila  v.  Heath,  13  Cal.  App.  "  Wyo.  Sess.  Laws,  4915,  Amend- 
370,  109  Pac.  893.  ment  1915,  p.  192. 
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tion  or  not,  if  tlie  offenders  are  within  sucTi  jurisdiction.^^ 
Where  goods  are  sold  upon  conditional  sale  contract  with 
title  retained  in  the  vendor,  he  may  assert  his  title  against 
the  receiver  on  the  buyer's  insolvency  or  waive  that  right 
and  share  as  a  general  crcditor.^^  A  contractor's  receiver 
who  completes  a  contract  may  be  compelled  to  pay  over 
the  proceeds  to  the  assignee  of  the  contractor.^"  The  order 
appointing  a  receiver  vests  title  in  him  immediately,  al- 
though it  is  not  filed  the  same  day  and  although  signed  in  a 
county  other  than  that  in  which  the  action  is  pending.^^ 
A  receiver  can  ordinarily  take  property  from  a  stranger  to 
the  record  who  claims  title.^^  If  a  receiver  sells  mortgaged 
chattels  under  an  order  of  court,  the  mortgagee  can  claim 
no  more  from  the  receiver  than  the  actual  amount  of  his 
debt.^  The  receiver  of  an  insolvent  company  may  have  a 
motion  to  set  aside  an  order  of  sale  of  attached  property  of 
the  corporation.^*  A  tenant  may  set  off,  against  the  claim 
of  the  lessor's  receiver,  money  expended  by  agreement  in 
repair  of  the  premises.^^  A  receiver  holds  property  com- 
ing into  his  hands  by  the  same  right  as  the  person  for 
whose  property  he  is  the  receiver.^^ 

§  3095.  Administration. — It  is  the  duty  of  a  receiver  to 
faithfully  collect  and  enhance  the  assets  and  administer  the 
business  to  the  end  that  the  creditors  may  receive  what  is 

18  Strain  v.  Superior  Court,  168  22  State  v.  McClure,  17  N.  M.  694, 
Cal.  216,  Ann.  Cas.  1915D,  702,  142  Ann.  Cas.  1915B,  1110,  47  L.  E.  A. 
Pac.  62.'  (N.  S.)  744,  133  Pac.  1063. 

19  Sumner  Iron  Works  v.  Wolton,  23  Pickering      v.      Eicliardson,      57 
61  Wash.  689,  112  Pac.  1109;  Central  Wash.  117,  106  Pac.  614. 
Locomotive    &    Car   Works    v.    Smith,  24  state  v.  District  Court,  37  Utah, 
27  Colo.  App.  449,  150  Pac.  241.  418,  108  Pac.  1121. 

20  McGill  V.  Brown,  72  Wash.  514,  25  Thompson  Estate  v.  Washington 
130  Pac.  1142.  Ii^'t'-  Co.,  84  Wash.  326,  146  Pac.  617. 

21  Exchange  Nat.  Bank  v.  North-  26  Lawson  v.  Warren,  34  Okl.  94, 
ern  Idaho  Pine  Lumber  Co.,  24  Idaho,  Ann.  Cas.  1914C,  139,  42  L.  R.  A. 
671,  135  Pac.  747.  (N.  S.)  183,  124  Pac.  46. 
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justly  due  tliem,^'^  but  the  court  may  not  authorize  a  re- 
ceiver to  continue  the  business  unless  j)rior  contract  lien 
creditors  consent.^^ 

§  3099.  Administration — Hiring  help. — A  receiver  hav- 
ing hired  help  upon  the  authority  of  the  court  is  not  per- 
sonally liable  therefor.^^  The  property  of  a  receivership  is 
chargeable  with  the  necessary  expenses  incurred  in  taking 
care  of  it.^° 

§  3100.  Receiver's  certificates. — The  court  may  allow  in- 
terest on  the  receiver's  certificates  in  excess  of  the  rate 
allowed  upon  judgments  by  statute,  but  not  at  a  usurious 
rate.^^  The  expenses  of  a  receivership  as  evidenced  by  the 
receiver's  certificate  are  entitled  to  priority.^^ 

§  3102.  Authority  to  sell  property. — A  receiver  should 
ordinarily  protect  and  preserve  the  property  until  the 
issues  are  finally  determined,  but  a  sale  may  be  ordered  in 
the  court's  discretion  prior  to  final  adjudication  if  the 
property  is  liable  to  loss  and  material  depreciation.^^  The 
order  to  a  receiver  to  sell  property  may  fix  the  minimum 
bid  to  be  received.^"*  The  court  has  discretionary  power  to 
modify  all  orders  affecting  sale,^^  and  must  see  to  it  that 
the  property  is  sold,  if  possible,  for  all  it  is  worth. ^^    A  sale 

27  State  V.  State  Bank  &  Trust  33  Boothe  v.  Summit  Coal  Mining 
Co.,  36Nev.  526.  137  Pac.  400.                  Co.,  63  Wash.  630,  116  Pac.  269. 

28  Stacy    V.    McNicholas,    76    Or.  3,  ^^^.^^  ^^  ^^  2^  ^ 

167,  144  Pac.  96,  148  Pac.  67.  ^^^    ^as.  1913C,  35,  119  Pac.  705. 

29  Willett  &  Oleson  v.  Janecke,  85 

Wash.  654,  Ann.  Cas.  1917B,  351,  149  ^^  1°  ^e  Eeceivership  of  Great  West- 

Pag^  17^  ern  Beet  Sugar  Co.,  22  Idaho,  328, 

30  Stacy  V.  McNieholas,  76  Or.  167,  43  L.  R.  A.  (N.  S.)  671,  125  Pae. 
144  Pac.  96,  148  Pac.  67.  ''^^• 

31  Hewitt  V.  Walters,  21  Idaho,  1,  36  in  re  First  Trust  &  Savings 
Ann.  Cas.  1913C,  35,  119  Pac.  705.  Bank,  45  Mont.  89,  Ann.  Cas.  1913C, 

32  Stacy  V.  McNicholas,  76  Or,  167,  1327,  122  Pac.  561. 
144  Pac.  96.  148  Pac.  67. 
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by  a  receiver  is  a  judicial  sale,  and  the  court  acquires  juris- 
diction over  the  purchaser  from  the  time  he  enters  into  a 
contract  of  purchase,  and  he  may  be  compelled  to  comply 
with  his  bid  by  order  in  the  original  case.^'''  The  order  per- 
mitting a  receiver's  sale  may  be  modified  so  as  to  charge 
the  purchaser  with  the  amount  of  goods  purchased  by  the 
receiver  to  carry  on  the  business  and  remaining  on  hand  at 
the  time  of  the  sale.^^  A  purchaser  cannot  be  compelled  to 
consummate  a  sale  where  the  title  is  unmarketable,^^  but 
where  a  sale  is  made  subject  to  taxes,  the  purchaser  cannot 
deduct  the  amount  of  taxes  from  the  purchase  price.^° 

§3103.  Contest  of  receiver's  sale. — A  court  of  equity 
may  set  aside  a  receiver's  sale  where  the  property  is 
greatly  undersold  and  the  purchaser,  by  mistake,  inad- 
vertence or  improvidence,  obtained  an  undue  advantage  of 
the  creditors,  even  though  he  acted  in  good  faith  and  con- 
siderable time  has  elapsed  since  the  sale;  but  the  purchaser 
should  be  fully  reimbursed.^^  A  petition  to  vacate  a  re- 
ceiver's sale  may  be  barred  by  laches.*^ 

§  3104.  Allowance  of  clainis — Taxes. — A  receiver  carry- 
ing on  the  business  of  a  corporation  as  a  going  concern  is 
liable  for  the  payment  of  taxes.** 

§  3105.  Priority  of  debts. — The  court  may  appoint  a  re- 
ceiver and  order  that  his  expenses  incurred  in  the  discharge 
of  his  duty  shall  become  a  lien  paramount  to  existing  mort- 

37  Rice  V.  Ahlman,  70  Wash.  12,  41  In  re  First  Trust  &  Sav.  Bank, 
126  Pac.  66.                                                     45  Mont.  89,  Ann.  Cas.  1913C,  1327, 

38  National  Bank  v.  L.  Kilsheimer       ^22  Pac.  561. 

&  Co.,  59  Wash.  460,  110  Pac.  15.  ^^  ^.^^,         ^    ,  .             „     ,  , 

39  Mullen  V.  Bromley,  21  Colo.  ''^  Dibble  v.  Washington  Food  Co., 
App.  399,  122  Pac.  66.  ^7  Wash.  176,  106  Pac.  760. 

40  Burgess  v.  Peth,  79  Wash.  298,  ^3  State  v.  Sessions,  95  Kan.  272, 
140  Pac.  351.  147  Pac.  789. 

32 
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gages  or  other  liens/*  but  expenses  incurred  in  operating 
mines  not  necessary  for  their  preservation  must  be  paid 
from  the  income  or  share  pro  rata  with  the  other  claims.^^ 
All  laborers  should  specify  the  services  rendered  by  them, 
and  exceptions  may  be  filed  to  such  claims  within  a  reason- 
able time.^*'  Labor  claims  have  no  priority  over  a  mortgage 
indebtedness  which  existed  before  the  labor  was  per- 
formed.*^ 

§  3107.  Leave  to  sue  and  be  sued. — The  court  in  its  dis- 
cretion may  refuse  to  allow  a  secured  creditor  to  bring  an 
independent  action  of  foreclosure  against  a  receiver  in  pos- 
session of  property.**  Failure  to  secure  permission  to  sue 
is  not  jurisdictional,  and  is  waived  by  a  general  appearance 
without  raising  the  question,*^  and  permission  may  be  se- 
cured by  an  order  subsequently  made.^°  The  court  may 
give  permission  to  segregate  property  upon  which  there  is 
a  specific  lien  and  to  sell  the  same  and  apply  the  proceeds  to 
the  payment  of  the  lien.^^ 

§  3115.  Accounting. — A  receiver  who,  without  order  of 
court,  sells  property  of  the  estate  and  uses  the  proceeds 
and  pays  to  himself  compensation  to  which  he  is  not  en- 
titled, must  account  therefor  as  cash  in  hand.^-     The  court 

44  Hewitt  V.  Walters,  21  Idaho,  1,  48  Holmes  etc.  Mtg.  Co.  v.  Ard- 
Ann.  Cas.  1913C,  35,  119  Pac.  705;  more  Nat.  Bank  (Okl.),  150  Pac. 
Hewitt  V.  Great  Western  Beet  Sugar  105;  De  Forrest  v.  Coffey,  154  Cal. 
Co.,    20    Idaho,    235,    118    Pac.    296;  444,  98  Pac.  27. 

Commercial  Trust  Co.  v.  Idaho  Brick  49  Goodale  Phonograph  Co.  v.  Val- 

Co.,   25   Idaho,   755,    139   Pac.   1004;       entine,  69  Wash.  263,  124  Pac.  691. 

Stacy  V.  McNichoJas,  76  Or.  167,  144  .„  w    v,-     ^        rr      ^   n  t        1 

^      \,^    ,    „  -r.        ,„  ^°  Washington   Trust   Co.   v.   Local 

Pac.  96,  148  Pac.  67, 

45  Stacy  V.  McNicholas,  76  Or.  167, 
144  Pac.  96,  148  Pac.  67. 

46  Central  Sav.  Bank  v.  Newton,  59  ^^  State  v.  District  Court,  37  Utah, 
Colo.  150,  147  Pac.  690.  418,  108  Pac.  1121. 

47  Central  Sav.  Bank  v.  Newton,  59  ^2  Seattle  Hardware  Co.  v.  Waugh, 
Colo.  150,  147  Pac.  690.  56  Wash.  478,  106  Pac.  471. 


&  L.  D.  Tel.  Co.,  73  Wash.  627,  132 
Pac.  398. 
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should  specifically  approve  those  portions  of  the  receiver's 
account  which  it  deems  proper  and  specifically  disallow  the 
items  which  in  its  opinion  are  illegal.^^ 

§  3116.  Compensation. — The  compensation  of  a  receiver 
is  largely  in  the  discretion  of  the  court  appointing  him.^^ 
As  a  rule,  he  is  entitled  to  proper  compensation  for  his 
services,  and  has  an  equitable  lien  for  administration  ex- 
penses.^^  A  receiver  is  not  entitled  to  costs  expended  by 
him  in  appealing  from  a  judgment  reducing  his  compensa- 
tion or  for  conserving  the  property  pending  an  appeal.^* 

§  3118.  Liability  of  the  parties  for  expenses. — The  ex- 
penses of  a  receivership  may  be  taxed  to  the  plaintiff  where 
the  final  judgment  goes  against  him,  but  it  does  not  neces- 
sarily follow  that  all  such  costs  should  always  be  taxed  to 
the  plaintiff.^^ 

§  3120.  Discharge  of  the  receiver. — A  receiver  having 
any  funds  in  his  hands  belonging  to  a  person  whose  where- 
abouts are  unknown  to  him  shall,  before  receiving  his  dis- 
charge as  such  receiver,  publish  a  notice  in  one  or  more 
newspapers  published  in  the  county,  at  least  once  a  week 
for  four  consecutive  weeks,  setting  forth  the  name  of  the 
owner  of  any  unclaimed  funds,  his  last  known  place  of  resi- 
dence or  postoffice  address,  and  the  amount  of  such  funds. 
Any  funds  remaining  unclaimed  for  thirty  days  after  the 
date  of  the  last  publication  shall  be  reported  to  the  court, 
and  upon  its  order  paid  into  the  state  treasury,  to  be  paid 
out  to  the  owner  or  his  order  in  such  manner  and  upon  such 
terms  as  are  provided  by  law. 


5S 


53  Martin  &  Co.  v.  Kirby,  34  Nev.  56  Clnmpner  v.  Spokane   etc.   Nav. 

205,  117  Pac.  2.  Co.,  79  Wash.  278,  140  Pac.  365. 

"4  Northrup  Nat.  Bank  v.  Varner,  57  Grout   v.    First    National    Bank, 

82  Kan.  691,  109  Pac.  394.  48   Colo.  557,   21  Ann.  Cas.  418,   111 

55  State  V.  State  Bank  &  Trust  Co.,  Pac.  556. 

36  Nev.  526,  137  Pae.  400.  58  Cal.  Code  Civ.  Proc.  570. 
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§  3122.  Wrongful  receivership. — In  order  to  recover  at- 
torney's fees  in  an  action  on  a  bond  for  the  appointment 
of  a  receiver,  such  fees  must  have  been  paid.^^  An  order 
which  is  binding  on  a  receiver  failing  to  appeal  therefrom 
is  binding  on  his  sureties,®^  and  where  the  bond  runs  to  all 
parties  interested  and  having  an  interest  in  the  property, 
one  who  loaned  money  upon  an  order  of  the  court  to  care 
for  the  property  may  maintain  an  action  thereon.^^  An 
action  on  the  bond  may  be  had  for  property  not  returned 
by  the  receiver,  even  though  the  loss  is  not  due  to  his  fault.^^ 
The  sureties,  by  failing  to  object  to  the  court's  findings  and 
conclusions  as  to  the  validity  of  the  bond,  thereby  ratify  it 
as  their  valid  bond.^^  The  final  judgment  that  plaintiff  has 
no  interest  is  a  sufficient  adjudication  that  the  receivership 
was  procured  without  sufficient  cause.^'' 

59  Cook  V.  Terry,  19  Cal.  App.  765,  &   G,   Co.,   48   Mont.   591,   Ann.   Cas. 
127  Pac.  816.  1915D,   1036,   140   Pac.   86. 

60  Martin  &  Co.  v.  Kirby,  34  Nev.  C3  Williams  v.  Hitchcock,  86  Wash. 
205,  117  Pac.  2.  536,  150  Pac.  1143. 

61  Northrup  National  Bank  v.  Var-  64  Lyon  v.  United  States   Fidelity 
ner,  82  Kan.  691,  109  Pac.  394.  &  G.   Co.,   48   Mont.  591,   Ann.   C&a. 

62  Lyon  V.  United  States  FideUty  1915D,  1036,  140  Pac.  86. 
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CHAPTER  XC. 

DEPOSIT  IN  COURT. 

§  3146.     Deposit,  how  made. 

§  3146.  Deposit,  how  made. — Where,  in  making  a  deposit 
in  court,  the  defendant  gave  a  certificate  upon  a  bank,  which 
certificate  was  accepted  by  the  clerk  and  thereafter  passed 
on  by  him  to  the  county  treasurer,  who  accepted  the  same 
as  cash ,  the  county  treasurer,  upon  failure  of  the  bank,  can- 
not make  a  defense  upon  the  ground  that  no  order  of  de- 
posit had  been  made.^  A  court's  jurisdiction  to  make  an 
order  to  deposit  depends  upon  whether  or  not  the  peti- 
tioner admits  having  money  in  his  possession  belonging  to 
the  other  party,  and  where  he  admits  having  such  money, 
but  claims  that  the  other  party  is  indebted  to  him  for  a 
part  thereof,  and  the  issue  as  to  how  much  is  due  is  raised, 
the  court  cannot  order  the  fund  deposited.^  Deposit  in 
court  is  in  the  nature  of  a  substitute  for  a  creditors'  bill.^ 

1  Agoure  v.  Peck,  17  Cal.  App.  3  Herrlich  v.  Kaufmann,  99  Cal. 
759,  761,  121  Pac.  706.  271,  272,  37  Am.  St.  Eep.  50,  33  Pac. 

2  Burke   v.   Superior   Court,  7   Cal.  857. 
App.  178,  93  Pac.  1058. 
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CHAPTER  XCI. 
BAILEES. 

§  3148.     Bailment  in  general. 

§  3148a.  Bailment  for  the  sole  benefit  of  the  bailor. 

§  314Sb.  Bailment  for  mutual  benefit. 

§  3153.     Demand. 

§  3176.     Negligence,  evidence  of. 

§  3177.     Effect  of  special  contract. 

§  3148.  Bailment  in  general. — Bailment  is  the  delivery 
of  something  of  a  personal  nature  by  one  party  to  another 
party  to  be  held  according  to  the  purpose  or  object  of  the 
delivery.^  A  deposit  may  be  voluntary  or  involuntary,  and 
for  safekeeping  or  for  exchange.  A  voluntary  deposit  is 
the  deliver}'  of  personal  propert}^  with  the  consent  of  the 
bailee  to  be  kept  for  the  benefit  of  the  bailor  or  a  third 
party.  An  involuntary  deposit  arises  by  the  accidental 
leaving  or  placing  of  personal  property  in  the  possession  of 
another  without  negligence,  or  in  case  of  fire,  shipwreck, 
inundation,  insurrection,  riot  or  like  extraordinary  emer- 
gencies where  the  possession  is  given  out  of  necessity.  An 
involuntary  depositary  is  bound  to  take  charge  of  the  prop- 
erty if  able  to  do  so.  A  deposit  for  exchange  is  one  in 
which  the  only  obligation  is  to  return  a  thing  corresponding 
in  kind  to  that  received.^ 

An  involuntary  deposit  is  gratuitous,  without  reward, 
and  requires  only  slight  care  for  the  preservation  of  the 
thing  deposited.  Such  a  bailee's  duties  cease  upon  restor- 
ing the  property  to  its  owner  or  upon  giving  reasonable  no- 
tice to  the  owner  to  remove  it  after  the  emergency  which 
gave  rise  to  the  bailment  has  passed.^ 

Storage  is  a  bailment  in  the  nature  of  a  deposit  which  is 
not  gratuitous,  and  a  bailee  must  use  at  least  ordinary  care 

1  Bouv.  Law  Diet.  3  Cal.  Civ.  Code,  1844-1847. 

2  CaJ.  Civ.  Code,  sees.  1913-1918. 
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for  the  preservation  of  the  property,  and  a  lien  is  given  for 
storage  charges,  advances,  insurance  and  expenses.*  A 
negotiable  receipt  for  the  property  may  be  issued,  where- 
upon the  bailee,  the  warehouseman,  can  make  no  offset, 
claim  or  demand  other  than  as  expressed  upon  the  face  of 
the  receipt.  If  the  receipt  is  non-negotiable  a  delivery  of  the 
property  can  be  made  only  to  the  person  to  whom  the  re- 
ceipt is  issued  or  upon  written  order.  A  warehouseman  is 
not  an  insurer  of  property  in  his  possession  and  is  only 
bound  to  exercise  reasonable  care  and  diligence  in  the  pres- 
ervation of  the  property.^ 

A  deposit  of  personal  property  for  exchange  transfers 
the  title  to  the  depositary  and  creates  between  him  and  the 
depositor  the  relation  of  debtor  and  creditor  merely.®  A 
loan  for  use  is  the  giving  of  temporary  possession  without 
reward  for  its  use.  A  loan  does  not  transfer  any  title  to 
the  property  or  its  increase.  The  borrower  must  use  great 
care  for  the  preservation  of  the  property  and  must  repair 
the  deteriorations  or  injuries  occasioned  by  his  neglect, 
however  slight.  He  may  use  the  property  for  only  such  pur- 
poses as  the  lender  might  reasonably  anticipate  at  the  time 
of  lending,  and  must  not  part  with  the  property  to  a  third 
person,  but  must  return  it  at  the  place  contemplated,  or  if 
no  particular  place  was  contemplated,  then  at  the  place 
where  the  property  was  when  borrowed.'^ 

In  case  of  a  loan  for  exchange,  the  borrower  agrees  to 
return  a  similar  thing  at  a  future  tim^e  without  reward; 
he  receives  the  title  and  is  entitled  to  all  the  increase,  and 
must  bear  all  the  expense.*  A  loan  of  money,  in  the  absence 
of  an  express  contract  to  the  contrary,  must  be  repaid  in 
such  money  as  is  current  at  the  time  when  the  loan  be- 

4  Standard    Marine    Ins.     Co.    v.  6  Cal.  Civ.  Code,  1878. 

Traders'  Compress  Co.,  46  Okl,   356,  7  Cal.  Civ.  Code,  1884-1896. 

148  Pae.  1019.  8  CaL  Civ.  Code,  1902-1904.* 

6  CaL  Civ.  Code,  1858-1858f. 
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comes  due,  and  is  presumed  to  bear  interest  at  the  rate 
allowed  by  law.^ 

Bailment  for  hire  is  a  contract  by  whicli  one  gives  to 
another  temporary  possession  and  use  of  property,  other 
than  mone}^,  for  reward.  The  hirer  must  use  ordinary  care, 
and  must  repair  all  deteriorations  or  injuries  created  by  his 
want  of  ordinary  care.  He  must  not  use  the  property  for 
any  other  purpose  or  he  becomes  liable  for  all  damages 
resulting  for  such  use.^*'  The  hirer  of  personal  property 
must  bear  all  such  expense  concerning  it  as  might  naturally 
be  foreseen  to  attend  it  during  its  use  by  him.  All  other 
expenses  must  be  borne  by  the  latter.^^ 

§  3148a.    Bailment  for  the  sole  benefit  of  the  bailor. — A 

bailee  charged  with  the  care  of  livestock  without  reward 
is  a  gratuitous  bailee,  and  need  only  exercise  slight  care, 
and  cannot  be  held  liable  for  loss  in  a  fire  which  bums 
bailor's  stock  in  his  bam,  unless  caused  by  his  gross  negli- 
gence.^^ A  defendant,  even  as  a  gratuitous  agent,  is  bound 
to  obey  instructions  of  the  plaintiff,  his  principal,  to  pro- 
cure insurance  on  property  stored.^^ 

§  3148b.  Bailment  for  mutual  benefit. — A  clothes  cleaner 
is  not  an  involuntary  bailee  of  articles  found  in  clothes 
sent  to  be  cleaned.  He  is  not  under  contract  to  search  the 
clothes  and  preserve  the  articles  carelessly  left  in  the  pock- 
ets. He  assumes  only  the  duty  of  slight  care  in  preserving 
any  such  articles  and  is  not  liable  for  jewelry  found  and 
stolen    by  an  employee."    An    exhibitor  of   jewelry  in  a 

9  Cal.  Civ.  Code,  1912-1915.  22  Cal.  App.  Ill,  133  Pac.  509;  Cal. 

,A    i-i    1      /-■•         n    A         Tnoc    inon  Civ.    Code,    1846. 

10  Cal.  Civ.  Code,  1925-1930.  ' 

13  Sehroeder    v.    Mauzy,    16    "Cal. 

11  Cal.    Civ.    Code,     1956;     Pacific        App.  443,  118  Pac.  459. 

Bridge  Co.  v.  Eiverside  Rock  Co.,  70  i4  Copelin    v.    Berlin    Dye    Works 

Or.  337,  141  Pac.  751.  etc.  Co.,  168  Cal.  715,  L.  E.  A.  1915C, 

12  Davis  V.  National  Lumber  Co.,       712,  144  Pac.  961. 
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mnseiim  conducted  by  an  association,  not  for  profit  but  for 
the  mutual  benefit  of  the  association  and  the  exhibitors, 
cannot  recover  for  the  theft  of  jewelry  from  the  museum.^'' 
When  the  bailment  is  reciprocally  beneficial  the  bailee  must 
use  the  ordinary  eare  which  he  would  use  as  to  his  own 
property/^ 

§  3153.  Demand. — A  bailee  receiving  property  for  safe- 
keeping must  deliver  it  to  the  bailor  upon  demand  unless 
he  has  a  lien  on  it,  or  is  prevented  from  so  doing  by  the 
real  owner  or  by  an  act  of  law,^''^  and  a  cause  of  action  does 
not  arise  until  after  such  demand  is  made,  unless  it  has 
been  waived. ^^ 

§  3176.  Negligence,  evidence  of. — ^Proof  of  bailment  and 
loss  or  injury  makes  out  a  prima  facie  case  and  shifts  the 
burden  of  evidence,  but  does  not  shift  the  burden  of  proof.^^ 
The  burden  is  on  plaintiff  to  make  a  prima  facie  case  out- 
weighing an  afiinnative  defense.^"  Where  the  property  is 
not  returned  the  law  presumes  negligence  in  the  bailee,  and 
the  burden  is  upon  him  to  show  that  the  loss  is  not  due  to 
his  negligence  whether  the  bailment  be  gratuitous  or  not.-^ 
The  degree  of  care  required  of  the  bailee  is  a  question  of 
law,  and  whether  the  bailee  has  exercised  that  degree  of 
care  is  a  question  of  fact.^^ 

15  Colburn  v.  Washington  State  148  Pae.  1019;  Ffolliott  v.  Lord,  76 
Art  Assn.,  80  Wash.  662,  L.  E.  A.  Wash.  309,  136  Pac.  126;  Nutt  v. 
1915A,  .594,  141  Pae.  1153.  Davison,   54   Colo.   586,   44   L.   E.   A. 

16  Michigan  Stove  Co.  v.  Pueblo  (N.  S.)  1170,  131  Pac.  390. 
Hardware  Co.,  51  Colo.  160,  116  Pac.  oq  gtone    v.     Case,    34    Okl.    5,    43 

340.  L,  R,  A.  (N.  S.)  1168,  124  Pac.  960. 

17  Bates  V.  Capital  State  Bank,  18 

Idaho,  429,  110  Pac.  277.  ^^  Pregent  v.  Mills,  51  Wash.  187, 

18  Cassidy  V.  Slemons,  etc.,  41  98  Pac.  328;  Bates  v.  Capital  State 
Mont.  426,  109  Pac.  976.  Bank,   18   Idaho,   429,   110   Pac.    277. 

,     19  Standard     Marine     Ins.     Co.     v.  22  Filson    v.    Pacific   Express    Co., 

Traders'  Compress  Co.,  46  Okl.  356,       84  Kan.  614,  114  Pac.  863. 
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§  3177.  Effect  of  special  contract. — A  bailee  for  hire  can- 
not so  limit  his  responsibility  as  not  to  be  liable  for  negli- 
gence^^ or  fraud,  but  lie  may  be  relieved  from  all  otlier 
liabilities.^^ 

23  Pilson  V.  Tip-top  Auto  Co.,  67  24  Patterson    v.    Wenatehee    Can- 

Or.  528,  136  Pac.  642,  ning  Co.,  59  Wash.  556,  110  Pae.  379. 
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§  3207a.  Delivery  by  carrier. 

§  3207b.  Liability  for  delay. 

§  3207c.  Proof  of  damages. 

§  3207d.  Bill  of  lading. 

§  3207e.  Limitation  of  liability. 

§  3216.     Connecting  carriers. 

§  3221.     Pleading  injury. 

§  3230.     Baggage,  what  is,  and  liability  for. 

§  3243.     Telegrams — Measure  of  damages. 

§  3248.     Elevators. 

§  3261a.  Form  871a.  Complaint — For  damages  for  negligence  of  railway  com- 
pany at  crossing. 

§  3261b.  Form  871b.  Complaint — Injuries  to  stock  caused  by  neglect  of  rail- 
road company  to  fence  its  road. 

§  3261c.  Form  871c.  Complaint — For  damages  for  the  wanton  killing  of 
stock. 

§  3207a.  Delivery  by  carrier. — ^A  carrier  is  always  justi- 
fied in  delivering  goods  to  their  true  owner,  although  he  is 
not  the  consignee  or  legal  holder  of  the  bill  of  lading.^ 
Where  the  bill  of  lading  is  outstanding  and  the  carrier  with- 
out requiring  the  same  delivers  the  goods  to  some  one  other 
than  the  bo7ia  fide  holder,  he  is  liable  for  conversion.^  In 
an  action  to  recover  against  a  carrier  for  the  conversion  of 
a  wagon  shipped  by  freight,  a  formal  demand  and  specific 
tender  of  the  freight  is  unnecessary.^  Ratification  of  a 
misdelivery  may  be  shown  by  express  words,  or  it  may  be 
implied  from  words,  acts  or  silence,  but  the  burden  of  proof 
is  on  the  carrier  where  delivery  is  made  to  one  other  than 

1  Stanchfield  Warehouse  Co.  v.  Wash.  Ey.  etc.  Co.,  25  Idaho,  58,  136 
Central  R,  of  Oregon,  67  Or.  396,  136       Pac.  798. 

Pac.    34.  3  Atchison,  T.  &  S.  F.  Ry.   Co.  v. 

2  First  National  Bank  v.  Oregon-       Etherton,  45  Okl.  260,  145  Pac.  779. 
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the  consignee.'*  A  telephone  message  and  a  postal  card 
sent  to  the  consignor  on  the  morning  that  the  goods  arrived, 
stating  that  the  car  would  be  delivered  in  the  usual  course 
of  business,  is  a  notice  of  intention  to  deliver  and  should 
be  followed  by  the  actual  notice  of  delivery  within  busi- 
ness hours.^  The  consignor  of  goods  to  a  railroad  company 
is  not  entitled  to  maintain  replevin  for  them  although  the 
writ  under  which  they  were  taken  from  the  company  by  a 
constable  was  void.® 

§  3207b.  Liability  for  delay. — A  carrier  is  charged  with 
notice  of  the  character  of  the  goods  carried  so  as  to  render 
it  liable  for  unreasonable  delays.'^  A  carrier  does  not  waive 
its  lien  for  demurrage  for  a  shipment  left  in  cars  after  the 
free  time  for  unloading  has  expired,  by  permitting  a  carrier 
to  remove  a  portion  of  the  shipment.*  In  an  action  against 
a  carrier  for  delay  in  delivering  machinery,  in  the  absence 
of  special  notice,  the  proper  measure  of  damages  is  the 
rental  value  thereof  and  the  reasonable  expense  of  plain- 
tiff in  securing  a  delivery.^  Another  element  of  damage 
is  the  deterioration  in  intrinsic  value  during  the  delay,  and 
also  in  the  market  value  at  the  place  where  the  shipment 
should  have  been  delivered.^"  A  private  carrier  of  goods 
is  governed  by  the  law  applicable  to  ordinary  bailees."  A 
railroad  company  is  liable  for  freight  as  the  insurer  until 
the  delivery  is  made  to  the  consignee  as  provided,  unless 
the  consignor  accompanies  the  freight  and  retains  exclusive 

4  Stanchfield     Warehouse     Co.     v.  8  Gault  Lumber  Co.  v.  Atchison,  & 
Central  E.  of  Oregon,  67  Or.  396,  136  S.  F.  Ry.,  37  Okl.  24,  130  Pac.  291. 
Pac.  34.  9  Chicago  E.  I.  &  P.  Ey,  v.  Eeid, 

5  Jolly  V.  Atchison,  T.  &  S.  F.  Ey.  38  Okl.  214,  132  Pac.  812. 

Co.,  21  Cal.  App.  368,  131  Pac.  1057.  lO  Missouri  K.  &  T.  Ey.  v.  Foote, 

6  Florence  etc.  E.  Co.  v.  Eadetsky,       46  Okl.  578,  149  Pac.  223. 

52  Colo.  479,  122  Pac.  791.  n  Sevier   v.   Mitchell,   72   Or.   483, 

^  St.  Louis  &  S.  F.  Ey.  v.  Farmers'        142   Pae.   780. 
Union,  34  Okl.  270,  125  Pac.  894. 
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control,^^  A  severe  blizzard  will  not  excuse  a  carrier  for 
damage  to  a  delayed  shipment  of  fruit  from  freezing  vrhere 
the  damage  might  have  been  avoided  but  for  the  carrier's 
negligence.-^^ 

§  3207c.  Proof  of  damages. — In  order  to  reduce  its  lia- 
bility for  goods  lost  the  carrier  must  allege  and  prove  the 
facts  entitling  it  to  the  reduction.^'*  Proof  that  goods  wore 
in  good  condition  when  shipj)ed  and  in  bad  condition  when 
delivered  makes  a  prima  facie  case  against  the  carrier.^^ 

§  3207d.  Bill  of  lading.— Stipulations  in  bills  of  lading 
should  be  constinied  most  strongly  against  the  carrier.^^  A 
bill  of  lading  obtained  by  fraudulent  representation  of  own- 
ership is  void,  but  does  not  deprive  the  real  shipper  or  his 
agent  of  the  right  to  demand  the  property. ^'^  Contracts 
relating  to  interstate  shipments  in  Oklahoma  must  be  made 
subject  to  the  rules  and  regulations  of  the  corporation  com- 
mission.^® Where  goods  were  shipped  to  the  wrong  point 
because  of  being  billed  out  improperly,  the  question  whether 
the  error  is  due  to  the  negligence  of  the  company  or  of  the 
shipper  is  one  for  the  jury  to  decide.^^  Chattels  represented 
by  a  bill  of  lading  are  transferred  by  the  delivery  of  such 
bill  if  nothing  to  the  contrary  is  shown,  and  a  bank  receipt- 
ing a  sight  draft  and  bill  of  lading,  having  credited  the 
shipper  therefor,  has  a  right  prior  to  a  subsequent  attach- 

12  Jolly  V.  Atchison,  T.  &  S.  F.  16  Jolly  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  21  Cal.  App.  36S,  131  Pac.  Ry.  Co.,  21  Cal.  App.  368,  131  Pac. 
1057.  1057. 

13  St.  Louis  &  S.  F.  Ry.  v.  Drey-  ,,  p^^.g^  ^^.^^.^^  ^^  ^  ^^^^^ 
fus,  42  Okl.  401,  L.  R.  A.  1915D,  ^  g^  ^^  ^28  Pac. 
547,   141   Pac.   773.  ^g 

14  Griee   v.    Oregon-Washington   R. 

&  N.   Co.,   78   Or.   17,   150   Pac.   509,  ^^  St.  Loui.s  &  S.  F.  Ry.  v.  Bilby, 

862.  35  Okl.  589,  130  Pac.  1089. 

15  Denver   &    R.    G.    R.    Co.    v.    A.  19  Fort    Smith    &    W.    R.    Co.    v. 
Peterson   Grocery   Co.,   59    Colo.    125,.  Harrison,  39  Okl.  1,  133  Pac.  22:3. 
147  Pac.  663. 


§  3207e  commo:n'  careiers.  510 

ing  creditor  whether  the  bank  was  the  purchaser  or  merely 
the  pledgee  of  the  draft  or  bill  of  lading.^®  A  contract  of 
carriage  made  before  freight  is  loaded  may  be  modified  as 
evidenced  by  the  bill  of  lading  issued  thereafter,  but  it 
requires  the  consent  of  both  parties  to  such  modification.^^ 
A  bill  of  lading  is  only  quasi  negotiable  and  an  indorsee 
who  takes  it  with  knowledge  of  facts  which  put  him  upon 
inquiry  must  abide  the  consequences  if  he  runs  the  risk.-^ 
A  bill  of  lading  stands  as  the  substitute  and  represents 
the  goods  described  therein,  and  while  it  is  not  a  negotiable 
instrument  in  the  full  sense  in  which  that  term  applies  to 
bills  and  notes,  its  transfer  passes  title  to  the  goods  de- 
scribed.^^ Where  a  bill  of  lading  is  credited  for  a  larger 
quantity  of  wheat  than  what  is  shipped,  the  purchaser  of 
the  wheat  upon  the  bill  of  lading  may  recover  damage  from 
the  railroad  which  in  turn  may  recover  from  the  shipper.^* 

§  3207e.  Limitation  of  liability. — The  common-law  liabil- 
ity of  a  carrier  may  be  limited  by  special  contract  if  such 
contract  is  fair  and  reasonable  and  does  not  attempt  to 
cover  loss  caused  by  negligence  or  misconduct.^^  A  con- 
tract limiting  liability  in  consideration  of  the  reduction  of 
rates  is  not  enforceable  where  the  carrier  does  not  transport 
the  freight  at  the  reduced  rate.^®  The  acceptance  of  a  re- 
ceipt containing  a  limitation  as  to  the  carrier's  liability  will 

20  Ladd  &  Tilton  Bank  v.  Com-  25  St.  Louis  &  S.  F.  Ky.  v.  Zicka- 
mercial  State  Bank,  64  Or.  486,  49  foose,  39  Okl.  302,  135  Pac.  406: 
L.  R.  A.    (N.  S.)   657,  130  Pac.  975.  Lacey  v.  Oregon  E.  &  N.  Co.,  63  Or, 

21  Eevilla  Fish  Products  Co.  v  596,  128  Pac.  999;  Union  Pac.  R.  Co. 
American-Hawaiian  S.  S.  Co.,  77  v,  Libby,  27  Colo.  App.  Ill,  146  Pac. 
Wash.  49,  137  Pac.  337.  1076;  Colorado  &  S.  Ry.  Co.  v.  Man- 

22  Rocky  Mt.  Fuel  Co.  v.  George  att,  21  Colo.  App.  593,  121  Pac.  1012. 
N.  Sparling  Coal  Co.,  26  Colo.  App.  26  Colorado  &  S.  Ry.  Co.  v. 
260,  143  Pac.  815.  Manatt,  21  Colo.  App.  593,  121   Pac. 

23  St.  Louis  &  S.  F.  Ry.  v.  Mounts,  1012;  Lacey  v.  Oregon  R.  &  N.  Co., 
44  Okl.  359,  144  Pac.  1036.  63  Or.  596,  128  Pae.  999. 

24  Rail  Grain  Co.  v.  Missouri   Pac. 
Ry.  Co.,  95  Kan.  635,  148  Pac.  643. 
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not,  as  a  matter  of  law,  charge  the  consignor  with  the 
knowledge  of  such  limitation  under  the  provision  of  the 
code  that  the  consignor  by  accepting  a  contract  of  carriage 
with  knowledge  of  its  terms  assents  to  the  limitation 
therein,^'^  but  such  a  shipper  is  bound  by  such  a  writing 
signed  by  him  in  the  absence  of  any  fraud.'^ 

A  provision  in  a  bill  of  lading  limiting  a  carrier's  liability 
to  the  value  of  the  property  at  the  time  and  place  of  ship- 
ment is  valid.^^  A  bill  of  lading  ijroviding  for  limited  lia- 
bility in  accordance  with  a  published  tariff  is  a  valid  con- 
tract.^*' A  contract  limiting  an  express  company's  liability 
to  fifty  dollars  for  the  transportation  of  packages  at  the 
lowest  rate  is  valid,^^  but  a  contract  limiting  a  carrier's 
liability  to  five  dollars  per  hundredweight,  or  to  the  maxi- 
mum of  one  hundred  and  twenty  dollars,  is  invalid  where 
the  value  of  the  package  exceeded  the  latter  amount  and 
the  carrier  has  knowledge  of  its  value.^^  The  usual  pro- 
visions of  a  bill  of  lading  which  limit  the  measure  of  dam- 
ages for  loss,  do  not  fix  the  measure  of  damage  for  delay  in 
transportation.^^  A  carrier  relying  upon  a  special  contract 
to  restrict  its  common-law  liability  must  allege  and  prove 
it.«* 

§  3216.  Connecting  carriers. — An  initial  carrier  is  liable 
for  the  entire  loss  caused  by  shrinkage  and  value  of  market 
prices  caused  by  delay  in  furnishing  a  car  for  the  shipment. 
Laws  usually  exempt  an  initial  carrier  for  default  of  a  con- 
necting carrier,  but  not  for  the  liability  for  damage  occur- 

27  Curtis  V,  United  Transfer  Co.,  31  Appel  Suit  &  Cloak  Co.  v.  Piatt, 
167  Cal.  112,  138  Pac.  726.  55  Colo.  45,  132  Pac.  71. 

28  Davis  V.  Northern  Pac.  R.  Co.,  32  Colorado  &  S.  Ey.  Co,  v. 
77  Wash.  261,  137  Pac.  464.  Manatt,  21  Colo.  App.  593,  121  Pac 

29  Denver   &   R.   G.   R.    Co.   v.   A.  1012. 

Peterson   Grocery   Co.,    59   Colo.    125,  33  Fort  Smith  &  W.  R.  Co.  v.  Aw- 

147   Pac.   663.  brey,   39   Okl.   270,   134   Pac.    1117. 

30  Zoller  Hop  Co.  v.  Southern  Pac.  •"•J  Lacey  v.  Oregon  R.  &  N.  Co.,  63 
Co.,  72  Or.  262,  143  Pac.  931.  Or.   596,   128  Pac.   999. 
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ring  on  the  connecting  carrier's  lines  where  the  connecting 
carrier  is  free  from  fault  and  the  loss  was  caused  by  the 
default  of  the  initial  carrier.^^  In  the  absence  of  any  joint 
traffic  arrangement,  a  terminal  carrier  is  not  liable  for 
damage  on  the  lines  of  the  initial  carrier.^^  "Where  con- 
signees have  accepted  compensation  from  the  carrier  for 
shortage  in  delivery  they  are  not  estopped  from  asserting 
a  claim  against  the  initial  carrier  for  damages  for  delay  in 
shipment  where  such  claim  was  expressly  reserved.^'' 
Where  a  carrier  receives  freight  to  be  shipped  on  its  line 
under  a  bill  of  lading  providing  that  its  agent  must  not 
receipt  beyond  points  on  the  carrier's  own  road,  and  the 
freight  is  promptly  delivered  to  the  connecting  carrier,  the 
initial  carrier  is  not  liable  for  delay  on  the  connecting 
road.^^  An  intermediate  carrier  which  is  sued  for  loss  of 
freight  on  its  line  cannot  complain  because  the  initial  car- 
rier, which  is  also  liable,  is  not  made  a  party  defendant.^^ 
It  will  be  presumed  that  a  loss  of  goods  occurred  on  the 
line  of  the  delivering  carrier."*" 

§  3221.  Pleading  injury. — A  complaint  alleging  that  the 
defendant  agreed  to  transport  stock  and  deliver  them  in 
proper  condition,  but  that  because  of  negligence  some  of 
them  were  drowned,  does  not  charge  the  defendant  as  an 
insurer,  but  as  a  bailee,  and  is  sufficient  as  such.^^  It  is 
not  a  fatal  variance  to  prove  that  transportation  was  made 
under  contract  in  an  action  based  upon  the  carrier's  common- 
law  duty.^^     Proof  that  the  defendant  carrier  took  thirteen 

35  Midland  Valley  K.  Co.  v.  Ad-  -10  St.  Louis  I.  M.  &  S.  E.  Co.  ▼. 
kins,  36  Okl.  15,  127  Pac.  867,  Carlile,   35   Okl.    118,    128   Pac.   690; 

36  Missouri,  K.  &  T.  R.  Co.  v.  Lacey  v.  Oregon  R.  &  N.  Co.,  63  Or. 
Peters,  37  Okl.  188,  131  Pac.  525.  596,    128   Pac.   999. 

37  Fort  Smith  &  W.  R.  Co.  v.  Aw-  ^^  g^^.j^^  ^_  Mitchell,  72  Or.  4S3, 
brey,  39  Okl.  270,  134  Pac.  1117.  ^^g  Pac.  780. 

38  St.  Louis  &  S.  F.  Ev.  v.  Close, 

42  Okl.  105,  140  Pac.  1176.  ^~  Wall   v.    Northern   Pac.   R.    Co., 

a«  Lacey  v.  Oregon  R.  &  N.  Co.,  63       50  Mout.  122,  145  Pac.  291. 
Or.  596,   128  Pac.  999. 
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days  to  transport  stock  over  a  road  that  usually  consumed 
but  six  or  seven  days,  establishes  a  prima  facie  case  of 
neg'ligence.^^  The  burden  is  on  the  plaintiff  to  prove  the 
presentation  of  a  claim  for  loss  in  accordance  with  the 
provisions  of  the  bill  of  lading.^^  The  waiver  of  the  pro- 
vision limiting  the  time  to  sue  or  requiring  written  notice 
of  the  claim  for  damages,  when  pleaded  as  a  defense,  is  a 
matter  of  confession  and  avoidance  and  must  be  especially 
pleaded.^^  The  quality  of  hay  and  water  furnished  by  a 
railroad  may  be  shown  under  a  complaint  alleging  that  the 
stock  was  not  safely  carried  and  was  injured  by  negli- 
gence.^® An  answer  setting  up  limitations  in  a  shipping 
contract  is  not  subject  to  demurrer ;  the  plaintiff  must  plead 
deceit  or  fraud  practiced  upon  him  in  obtaining  the  con- 
tracts^ 

§  3230.  Baggage,  what  is,  and  liability  for. — While  a  rail- 
road company  has  charge  of  a  passenger's  baggage  as  a 
common-law  carrier  it  is  an  insurer  of  the  property,^^  and 
is  liable  for  any  loss  or  damage  unless  it  be  caused  by  an 
act  of  God,  an  act  of  the  owner,  or  an  act  of  a  public 
enemy.s^  Where  a  car  porter  carries  a  passenger's  suit- 
case out  of  the  car  and  to  its  destination,  the  company  is 
not  liable  as  a  carrier  but  at  most  as  a  bailee,  in  case  the 
suitcase  is  lost  or  stolen.^^  Where  a  passenger  fails  to  re- 
move baggage  within  a  reasonable  time  the  liability  of  the 
carrier  changes  to  that  of  a  warehouseman.^^     Where  the 

43  Wall  T.  Northern  Pac.  E.  Co.,  48  Denver  &  R.  G.  Ry.  Co.  v.  Doyle, 
50  Mont.  122,  145  Pac.  291.  58  Colo.  327,  145  Pac.  688. 

44  Henry  v.  Chicago  M.  &  P.  S.  49  ^^^^^^  ^.  j^  ^  ^  ^^_ 
E.  Co.,  84  Wash.  633,  147  Pac.  425.  ^^  ^            ^^^j  ^     ^^^  p^      ^/^^ 

45  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 

Baldwin,  53  Colo  416,  128  Pac.  449.  ^^  Union  Pac.  R.  Co.  v.  Grace,  22 

46  Heitman  v.  Chicago  M.  &  St.  "^7°-  452,  L.  R.  A.  1915B,  608,  143 
Paul  R.  Co.,  45  Mont.  406,  123  Pac.       Pac.   353. 

401.  51  Denver  &  R.  G.  Ry.  Co.  v.  Doyle, 

47  St.    Louis    &    S.    F.    R.    Co.    v.        53  Colo.  327,  145  Pac.   688. 
Ziekafoose,  39  Okl.  302,  135  Pac.  406. 
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facts  are  undisputed  it  is  a  question  for  the  court  to  deter- 
mine what  constitutes  a  reasonable  time  for  the  removal  of 
a  passenger's  baggage.^^  Such  damages  as  proximately 
follow  from  breach  of  contract  of  carriage  of  baggage  are 
recoverable  against,  the  company.^^ 

§  3243.  Telegrams  —  Measure  of  damages. — An  action 
against  a  telegraph  company  for  damages  for  the  incorrect 
transmission  of  a  telegram  resulting  in  the  sale  of  prop- 
erty at  a  price  which  left  no  commission  is  an  action  sound- 
ing in  tort  and  not  for  a  breach  of  contract.^*  A  contract 
which  provides  that  the  sender  should  have  the  message 
repeated  at  an  additional  expense  to  guard  against  mistakes 
must  be  construed  most  strongly  against  the  company  pre- 
paring the  contract,  and  is  interpreted  to  guard  only  against 
delays  and  mistakes  occurring  in  the  forwarding  of  the 
message  from  the  office  where  it  is  received.^^  Under  the 
constitution  of  Oklahoma  the  printed  condition  on  the  back 
of  a  telegraph  message  that  the  company  will  not  be  liable 
where  a  claim  is  not  presented  within  sixty  days  is  not 
binding.^^  Exemplary  damages  cannot  be  recovered  for  the 
failure  to  promptly  deliver  a  messagc^*^  Where  a  telegraph 
company  exercises  reasonable  care  in  the  transmission  of 
telegrams  it  is  not  liable  for  damages  from  the  delivery 
of  a  forged  telegram  through  the  failure  to  satisfy  itself 
of  the  identity  of  the  person  delivering  the  message  for 
transmission,  but  where  the  addressee  proves  loss  without 
contributory  negligence,  by  acting  upon  said  forged  tele- 
gram, he  makes  out  a  prima  facie  case  which  it  is  the  com- 

52  Denver  &  E.  G.  Ey.  Co.  v.  Doyle,  Union  Tel.  Co.,  163  Cal.  298,  125 
58  Colo.  327,  145  Pac.  688.  Pac.  242;   Cal.  Civ.  Code,  1654. 

,.o  -nr  n-j.     -Kir    0  r^   T,      n  ^^  Western     Union     Tel.     Co.     v. 

53  Kansas  C:ty   M^&  O^  Ey.  Co.  v.  ^^  ^^^  ^^^_  ^^ 

Fugatt  (Okl.),  150  Pac.  669.  ^  ^^^^   ^^  ^    ^    ^    '^^_   ^  ,^    ^^^^   ^^J 

54  Levy    Bros.    v.    Western    Union       Pae.  234. 

Tel.  Co.,  39  Okl.  416,  135  Pae.  423.  57  Western     Union      Tel.      Co.      v. 

65  Union    Const.    Co.    v.    Western       Eeeves,  34  Okl.  468,  126  Pac.  216. 
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pany's  dnty  to  rebnt.^^  If  the  only  damage  from  the  delay 
in  the  delivery  of  a  telegram  is  mental  suffering,  no  com- 
pensation is  recoverable  in  the  absence  of  a  statute  there- 
for.^^ 

§3248.  Elevators. — The  liability  of  the  owner  of  an 
elevator  for  injury  to  a  passenger  is  similar  to  that  of  a 
common  carrier.^"  The  owner  of  a  department  store  who 
operates  an  elevator  therein  is  a  carrier  for  reward  and 
must  exercise  more  than  ordinary  care.^^  The  same  rule 
applies  to  employees  being  carried  to  work.^^  A  landlord 
who  maintains  an  elevator  for  the  benefit  of  his  tenants  and 
their  guests,  while  not  a  common  carrier,  is  a  carrier  for 
hire.®^  A  city  ordinance  requiring  an  elevator  to  be  pro- 
vided with  hatchways  and  automatic  doors  applies  only  to 
elevators  constructed  subsequent  to  the  enactment  of  the 
ordinance.^^  The  operator  of  a  passenger  elevator  must 
use  the  highest  degree  of  care  consistent  with  the  practical 
operation  of  the  elevator.®^  The  contributory  negligence  of 
a  person  walking  into  an  open  elevator  shaft,^^  or  in  the 

58  State  Bank  of  Commerce  t.  68  Or.  36,  Ann.  Cas.  1915C,  256,  45 
Western  Union  Tel.  Co.,  19  N.  M.  L.  R.  A.  (N.  S.)  338,  130  Pac.  986, 
211,  L.  R.   A.   1915A,   120,   142   Pac.        136  Pac.  835. 

1^^-  63  Kelly  V.  Lewis  Inv.  Co.,  66  Or. 

59  Corcoran    v.    Postal    Telegraph-       ^    ^^^     (.^^     ^9^53    ggg     ^33    p^^^ 

Cable  Co.,   80  Wash.   570,  L.  R.   A.       ggg 

1915B,  552,  142   Pac.   29.  '  ^     ^                ,^     u-      ov  .   r. 

c«  TTTM        i.1.       T,     -c    TiT  i.     T  T  -f  ^^  Kauffman  v.  Machin  Shirt  Co., 

60  Wilmarth  v.  Pacific  Mutual  Life  „  ' 
X         r,        i^o    n  1     rroc      A          n  i67  Cal.  506,  140  Pae.  15. 

Ins.    Co.,    168    Cal.    536,    Ann.    Cas.  ' 

1915B,   1120,   143  Pac.   780.  ^^  Atkeson    v.    Jackson    Estate,    72 

61  Cal.  Civ.  Code,  2096;  Cham-  Wash.  233,  130  Pac.  102 ;  Perrault  v. 
pagne  v.  A.  Hamburger  &  Sons,  159  Emporium  Department  Store  Co.,  71 
Cal.  683,  147  Pac.  954;  Perrault  v.  Wash.  523,  128  Pac.  1049.  Supra, 
Emporium  Dept.  Store  Co.,  71  Wash.  Kielly  v.  Lewis  Inv.  Co.,  66  Or.  1, 
523,  128  Pac.  1049;  Atkeson  v.  Jack-  ^nn.  Cas.  1915B,  568,  133  Pac.  826. 
son  Estate,  72  Wash.  233,  130  Pae.  66  Wheeler  v.  Hotel  Stevens  Co.,  71 
102.  Wash.  142,  Ann.  Cas.  1914C,  576,  127 

62  Putnam  v.  Pacific  Monthly  Co.,  Pac.  840. 
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manner  of  entering  an  elevator,  are  questions  for  tlie  jury  to 
determine.^'^ 

§  3261a.  Complaint — For  damages  for  negligence  of 
railway  company  at  crossing. 

Form  No.  871a. 

[Title  of  Court  and  Cause.] 

Plaintiif  complains  of  defendant  and  for  cause  of  action 
alleges: 

1.  That  at  all  tlie  times  mentioned  herein  the  defendant 
was,  and  now  is,  a  corporation  organized  and  existing  under 
and  in  pursuance  of  the  laws  of  the  state  of  California,  and 
defendant  at  all  said  times  was  the  owner  of,  and  engaged 
in  operating,  that  certain  street  railway  in  the  city  of  Los 
Angeles,  California,  in  Flower  street,  in  said  city,  from 
Tenth  street  south,  having  its  track  across  Twelfth  street, 
and  at  all  said  times  said  defendant  operated  cars  on  said 
railway  by  means  of  electric  power. 

2.  That  on  or  about  the  12th  day  of  September,  1903, 
while  this  plaintiff  was  crossing  said  Flower  street  at  the 
junction  of  the  same  with  Twelfth  street,  the  plaintiff  was 
driving  one  horse  attached  to  a  buggy  in  which  he  was  rid- 
ing, and  in  the  rear  of  said  buggy,  and  attached  thereto, 
he  had  a  hack,  and  in  the  rear  of  said  hack,  and  attached 
thereto,  a  wagon  called  a  runabout,  all  of  which  said  car- 
riages he  was  moving  east  on  Twelfth  street,  and  while  he 
was  so  doing,  the  defendant,  without  the  exercise  of  any 
care,  and  by  reason  of  its  negligence,  caused  one  of  de- 
fendant's cars  to  come  in  collision  with  the  hack  so  being 
drawn  by  plaintiff,  thereby  throwing  plaintiff  from  his 
said  buggy  upon  the  ground,  and  causing  his  said  horse 
to  become  frightened  and  to  drag  plaintiff  on  the  ground 

67  Perrault  v.  Emporium  Department  Store  Co.,  71  Wash.  523,  128  Pac.  1049. 
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for  a  great  distance  and  to  inflict  upon  plaintiff  the  follow- 
ing personal  injuries,  to  wit:  [Here  describe  injuries.] 

3.  That  by  reason  of  the  personal  injuries  so  sustained 
by  plaintiff  as  hereinbefore  alleged  plaintiff  has  sustained 
damage  in  the  sum  of  $20,000. 

Wherefore,  plaintiff  asks  judgment  against  defendant 
for  the  sum  of  $20,000,  and  for  costs  of  this  suit. 

,  Attorneys  for  Plaintiff. 

[Verification.] 

§  3261b.  Complaint— Injuries  to  stock  caused  by  neglect 
of  railroad  company  to  fence  its  road. 

Form  No.  871b. 

[Title  of  Court  and  Cause.] 

[After  averring  incorporation  of  defendant,  ownership 
and  operation  of  lines,  etc.:] 

That  at  a  point  on  its  line  of  railway,  not  within  the  in- 
corporated limits  of  any  city,  village  or  town,  or  on  any 
public  highway,  and  at  a  point  where  it  was  the  duty  of 
the  defendant  company  by  force  of  the  statute  to  erect  and 
maintain  a  suitable  and  sufficient  fence  upon  the  sides  of 
the  defendant's  railroad  to  prevent  horses  from  getting 
upon  said  railroad,  to  wit  [here  describe  by  reference  to 
some  road  crossing  or  land,  etc.],  carelessly  and  wrong- 
fully did  neglect  and  fail  to  erect  and  maintain  a  suitable 
and  sufficient  fence  as  by  law  required  for  said  purpose ; 
that  by  reason  of  the  said  neglect  and  failure  of  defendant 
company,  its  agents,  servants  [etc.],  the  horses  aforesaid, 
the  property  of  plaintiff,  strayed  in  and  upon  the  track  and 
right  of  way  of  the  defendant,  and  while  so  upon  said  rail- 
road they  were,  and  each  of  them  was,  then  and  there  stmck 
and  run  over  by  the  locomotive  and  train  of  the  defendant 
and  killed. 

[Followed  with  averments  as  to    damages  thereby  sus- 
tained, etc.] 
[Prayer.] 
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§  3261c.  -Complaint — For  damages  for  the  wanton  kill- 
ing of  stock. 

Form  No.  871c. 

[Title  of  Court  and  Cause.] 

That  plaintiff  is  a  corporation  owning,  operating  and 

managing  a  line  of  railroad   through county,  in   this 

state,  and  that  on  the day  of ,  while  so  operating 

said  road,  and  at  a  point  thereon  between and  , 

and  at  a  point  on  said  road  where  it  was  the  duty  of  the 
defendant  to  keep  its  track  fenced,  defendant  had  con- 
structed a  gate  for  a  private  crossing  over  and  upon  said 
track,  but  had  carelessly  and  negligently  allowed  said  gate 
to  remain  unfastened,  unsecured,  and  open,  so  as  to  allow 
free  ingress  and  egress  to  and  from  said  track;  that  dur- 
ing the  night  preceding  said  day,  without  the  knowledge, 
fault,  or  negligence  of  the  plaintiff,  three  horses,  the  prop- 
erty of  plaintiff,  broke  out  of  his  inclosure,  escaped  from 
his  premises,  and  passed  through  the  said  open  gate  on  to 
the  track  of  defendant,  where  defendant,  by  its  agents  and 
employees,  ran  an  engine  and  train  of  cars  over  and  upon 
said  horses,  and  killed  the  same,  to  the  damage  of  the 
plaintiff  in  the  sum  of  $ . 

That  said  horses  were  upon  the  track  of  defendant  in 
plain  view  of  its  agents  and  employees  engaged  in  run- 
ning said  train,  which  was  moving  at  a  very  rapid  rate 
of  speed;  that  said  agents  and  employees  negligently, 
willfully  and  intentionally  ran  over  and  upon  said  horses. 

That  due  notice  of  said  loss  was  given  to  defendant  by 
plaintiff  prior  to  bringing  this  suit. 

[Demand  for  judgment.] 

— ^ — ,  Attorneys  for  Plaintiff. 
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CHAPTER  XCIII. 
ASSIGNEES  AND  DEVISEES. 

§  3270.  What  is  assignable. 

§  3273.  Form   of  assignment. 

§  3288.  Priority  of  assignments. 

§  32S9.  Effect  of  assignment. 

§  3291.  Right  to  sue — Party  in  interest. 

§  3292.  Complaint. 

§  3270.  What  is  assignable. — On  the  grounds  of  public 
policy  the  salaries  of  public  officials  are  not  assignable  until 
they  are  due  and  completely  earned/  but  such  rule  does  not 
prevent  a  public  officer,  whose  salary  is  payable  monthly, 
from  separating  his  earnings  and  assigning  them  from  day 
to  day  as  earned.^  The  assignment  of  only  a  part  of  a 
claim  is  not  enforceable  at  common  law,  though  it  may  be 
given  as  an  equitable  assignment.^  The  statutes  generally 
provide  that  a  mere  possibility,  such  as  the  expectancy  of 
an  heir,  is  not  an  interest  and  cannot  be  transferred,'*  but 
such  statutes  do  not  deprive  courts  of  equity  of  the  right 
to  enforce  such  an  assignment.^  A  mere  possibility  not 
coupled  with  an  interest  is  not  transferable  at  law.® 

§  3273.  Form  of  assignment. — In  the  absence  of  statu- 
tory provisions  no  particular  form  is  necessary  to  effect  a 
valid  assignment  so  as  to  defeat  a  garnishment.'^    The  term 

1  Cal.  Civ.  Code,  955,  1054,  1458.  6  Bridge  v.   Kedon,   163   Cal.   493, 

2  Trow  V.  Moody,  27  Cal.  App.  403,  43  L.  R.  A.  (N.  S.)  404,  126  Pac. 
150  Pac.  77.  149. 

3  National  Union  Fire  Ins.  Co.  v.  6  Winslow  v.  Dundom,  46  Mont. 
Denver  &  R.  G.  R.  Co.,  44  Utah,  26,  71,  125  Pac.  136. 

137   Pac.   653.  7  Porter     v.      Title     Guaranty     & 

4  Cal.  Civ.  Code,  700,  703,  1045;  Surety  Co.,  21  Idaho,  312,  121  Pac. 
Mont.  Rev.  Code,  4454,  4591.  548. 
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denotes  not  only  the  act  of  transfer  but  also  the  instrument 
making  it.®  Two  partners  may  individually  assign  to  the 
third  one  the  contract  under  which  the  three  of  them  are 
entitled  to  a  commission  as  brokers,  and  an  assignment 
which  recites  ''the  within  contract"  is  a  sufficient  de- 
scription.^ One  having  a  right  to  money  to  be  collected 
on  account  of  the  sale  of  real  property  may  assign  such 
right  orally  as  well  as  in  writing.^**  An  instrument  in  the 
form  of  a  release  of  claims  against  an  insolvent  estate,  to- 
gether with  explanatory  testimony,  may  amount  to  an 
assignment  of  such  claims.^-^  The  delivery  of  a  contract 
without  formal  assignment  will  make  a  transfer  where  so 
intended. ^^  An  order  by  a  contractor  is  not  invalid  be- 
cause addressed  to  the  trustee  instead  of  the  owner.^^ 

Equitable  assignments  are  based  upon  principles  of 
actual  justice  and  essential  fairness  without  regard  to  their 
form.^^  An  order  upon  one  who  holds  the  money  of  an- 
other effects  an  assignment  where  intended  as  such  by 
the  creditor.^^  A  check  by  a  bank  depositor  is  merely  a 
direction  to  the  bank  to  pay  a  certain  sum  of  money,  and 
such  money  does  not  thereby  become  the  property  of  the 
payee  nor  place  the  fund  beyond  the  control  of  the  depos- 
itor, and  is  not  an  assignment  of  the  fund  unless  the  bank 
accepts  or  certifies  the  check.^^  A  non-negotiable  order 
for  part  of  the  fund  or  debt  operates  as  an  equitable  as- 

8  Noble  V.  Fort  Smith  Wholesale  iamson,  18  Cal.  App.  324,  123  Pac. 
Grocery  Co.,  34  Okl.  662,  46  L.  E.  A.       245,   247. 

(N.  S.)   455,  127  Pac.  14.  14  Fidelity  &  Deposit  Co.  v.  City 

9  Jauman  v.  McCusick,  166  Cal.  of  Stafford,  93  Kan.  539,  144  Pac. 
517,  137  Pac.  254.  852;    Goldman   v.    Murray,    164    Cal. 

10  Puterbaugh  v.   MeCray,   25   Cal.        419,    129    Pac.   462. 

App.  469,   144  Pac.   149.  15  Title  Ins.   &  Trust  Co.  v.   Will- 

11  Lohman  v.  Eeymond,  18  N.  M.  iamson,  18  Cal.  App.  324,  123  Pac. 
225,   137   Pac.  375.  245,  247. 

12  Mathews  v.  Berrett,  42  Utah,  16  Kaesemeyer  v.  Smith,  22  Idaho, 
174,   129   Pac.   419.  1,  43  L.  K.  A.  (N.  S.)  100,  123  Pac. 

13  Title  Ins.  &  Trust  Co.  v.  WiU-  943. 
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signment  of   that    amount   as    between    tlie    drawer    and 
payee.^"^ 

§  3288.  Priority  of  assignments.— Where  there  are  two 
assignments  for  vahie  to  different  persons  the  second  as- 
signee takes  the  prior  right  if  he  is  the  first  one  to  give 
notice  to  the  debtor.^^  A  modification  of  a  sale  contract 
between  the  buyer  and  seller  made  prior  to  an  assignment 
to  a  third  person  is  binding  upon  such  assignee,  although  he 
had  no  knowledge  thereof  at  the  time  of  the  assignment.^^ 

§  3289.  Effect  of  assignment.— An  assignment  of  a  con- 
tract operates  not  merely  as  an  assignment  of  moneys  there- 
after to  be  earned  but  of  the  whole  contract  with  its  obliga- 
tions and  burdens.^^^ 

§3291.  Right  to  sue— Party  in  interest.— If  an  equi- 
table assignment  is  taken,  the  real  party  in  interest  is  the 
assignee,2<^  and  an  assignee  for  collection  holds  the  legal 
title  and  may  sue  in  his  own  name.^^  An  insurance  com- 
pany which  has  an  assignment  of  the  property  owner's 
claim  for  damages  against  a  railroad  company  for  the 
destruction  of  property  which  was  insured  by  it  is  the  real 
party  in  interest,  and  entitled  to  maintain  an  action  for 
such  damage.22  ^j^^  assignee  under  a  written  assignment 
may  sue  in  his  own  name,  although  his  assignors  retain  an 

17  Goldman    v.    Murray,    164    Cal.  21  Ballinger     v.     Vates,     26     Colo. 

419    I'^g  Pac    462  App.    116,    140    Pae.    931;    Eeios    v. 

\'s  Market  National  Bank  v.  Rasp-  Mardis    18   Cal.   App.   276,   122   Pac. 

^       „^„  1091-    Kellev    v.    Hampton,    22    Cal. 

berry,  34  Okl.  243,  124  Pac.  758.      ^  ^O^^^;^^^  ^^^  ^^^    339 ;  Chicago,  E.  I. 

19  Fleming  v.  Law,  163   Cal.   22/,       &    p.    r.    Co.    v.    Bankers'    National 
124  Pac.  1018.  ganjj^    32    Okl.    290,    122    Pac.    499; 

19a  Corvallis  etc.  R.  Co.  v.  Portland  State    v.    Superior    Court,    67    Wash, 

etc.    Ry.    Co.,   84   Or.    524,    163   Pac.  355,  121  Pac.  847. 

1173.  22  National  Union  Fire  Ins.  Co.  v. 

20  Puterbaugh  v.  McCray,  25   Cal.  Denver  &  "R.  G.  B.  Co.,  44  Utah,  26, 
App.   469,   144   Pae.   149.  137   Pac.   653. 
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interest.^'    An  assignee  who  has  not  parted  with  the  legal 
title  may  sue  in  his  own  name."* 

§  3292.  Complaint. — The  complaint  must  allege  an  as- 
signment or  transfer  of  the  property  or  right  of  action  to 
the  plaintiff  assignee.^^  The  want  of  consideration  for  an 
assignment  is  no  defense  to  an  action  by  the  assignee.^® 
The  admission  of  evidence  of  an  assignment  for  collection 
under  the  allegation  of  an  assignment  for  a  valuable  con- 
sideration is  not  error,^'^  since  the  assignee  can  recover  with- 
out proving  a  consideration  for  the  assignment.^® 

23  Wash.  Eem.  &  Bal.  Codes,  191;  26  Barlow  v.  Lande,  26  Cal.  App. 
Yamamota   v.   Puget   Sound  Lumber       424,  147  Pac.  231. 

Co.,  84  Wash.  411,   146  Pac.  861.  27  Haviland  v.  Johnson,  70  Or.  83, 

24  Wells     V.     Crawford,     23     Colo.       139  Pac.  720. 

App.    103,   127   Pac.   914.  28  French  &  Co.  v.  Haltenhoflf,  73 

25  Lapique  v.  Denis,  23  Cal.  App.       Or.  244,  144  Fac.  480. 
683,  139  Pac.  237. 
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CHAPTER  XCIV. 
,         EXECUTORS  AND  ADMINISTRATORS. 

§  3323.  Executor  or  administrator,  when  may  sue  or  be  sued  in  Wa  own 

name. 

§  3326.  Presentation  of  claims  against  estates. 

§  3328.  Claims  that  need  not  be  presented. 

§  3330.  Presentation  of  claims  secured  by  mortgage. 

§  3331.  Allegation  of  presentation  and  rejection  of  claims. 

§  3332.  Forms  of  complaint. 

§  3338.  Costs. 

§  3323.  Executor  or  administrator,  when  may  sue  or  be 
sued  in  his  own  name.— The  rule  that  in  an  action  against 
an  executor  upon  a  claim  for  which  he  is  individually 
liable,  the  word  "executor"  will  be  rejected  as  surplusage, 
does  not  apply  where  it  appears  that  the  action  is  brought 
against  him  in  his  representative  capacity  alone.^  Where 
an  action  is  revived  by  an  administrator,  who  is  also  one 
of  the  heirs,  the  money  judgment  should  run  in  favor  of 
the  substituted  plaintiff  in  his  representative  capacity.^ 
In  an  action  to  recover  property  claimed  as  a  gift  from 
the  decedent,  which  has  been  sold  by  the  administrator,  the 
judgment  should  be  against  the  administrator  in  his  official 
capacity.* 

§  3326.  Presentation  of  claims  against  estates.— Cred- 
itors of  an  estate  are  only  those  who  have  become  such 
because  of  dealings  and  transactions  with  the  deceased  in 
his  lifetime,  concerning  whose  claim  the  personal  repre- 
sentative has  nothing  to  do  originally,  and  such  claim  must 
be  approved    and    allowed    as    prescribed    by  the    code."* 

1  Edwards  v.  Puterbaugh,  86  Kan.  3  Grimes  v.  Barndollar,  58  Colo. 
758    121  Pac.  1116.                                       421,  148  Pac.  256. 

'  4  Carver   v.   Thoman,   15   Ariz.   38, 

2  Eogers  v.  Schlotterback,  167  Cal.       ^^^  ^^^  ^^.^    ^^^^  ^^^^^  ^743^ 

35,  138  Pac.  728.  ^^^g 
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Examples  of  claims  which  must  be  presented  and  allowed 
are  as  follows:  For  damages  arising  out  of  breach  of  a 
contract  to  give  certain  property  by  will;^  for  damages 
contingent  upon  breach  of  warranty;^  and  for  the  enforce- 
ment of  mechanics'  liens/ 

§  3328.  Claims  that  need  not  be  presented. — ^Where  re- 
coveiy  is  sought  of  real  property  held  in  trust  by  a  person 
at  the  time  of  his  death,  the  party  seeking  to  recover  is 
not  asking  for  the  payment  of  a  claim  from  the  assets  of 
the  estate,  and  therefore  need  not  present  a  claim  as  a  cred- 
itor.^ The  same  rule  applies  where  the  trast  is  created  by 
the  promise  of  the  deceased  to  adopt  the  claimant.^  Where 
a  claim  is  based  upon  a  judgment  under  which  execution 
had  been  levied  upon  the  property  of  the  deceased  before 
his  death,  the  death  does  not  destroy  the  execution  lien,  and 
sale  may  be  made  thereunder  without  presentation  of  a 
claim.^*'  Liability  to  pay  a  stockholder's  share  of  corpora- 
tion debts,  where  it  arises  after  the  stockholder's  death,  is 
a  claim  which  need  not  be  presented  for  allowance.^^  An 
assignee  of  a  chattel  mortgage  which  secures  notes  exe- 
cuted by  the  deceased  in  his  lifetime  and  a  third  person 
may  foreclose  the  mortgage  without  presenting  the  claim 
against  the  estate.^^  Funeral  expenses  being  made  pre- 
ferred claims  against  estates  by  provisions  of  the  code,  an 

5  Morrison  v.  Land,  169  Cal.  580,  178,  96  Pac.  363;  Title  Ins.  &  Trust 
147  Pac.  25^,  Contra,  see  Oles  v.  Co.  v.  Ingersoll,  158  Cal.  474,  111 
Wilson,  57  Colo.  246,  141  Pac.  489;        Pac.   360. 

Oles  V.  Macky's  Estate,  58  Colo.  295,  9  Furman  v.  Craine,  18  Cal.  App. 

144  Pac.   891.  41^    12i    Pae.    1007. 

6  Tropico    Land    &    Imp.     Co.    v.  ,n  ^t     i  x  n,  r^^J. 
^      ^  ,    „„    ,  .^  ^       ^^„             10  Aordstrom      v.       Corona       City- 


Water  Co.,  155  Cal.  206,  132  Am.  St. 
Eep.  81,  100  Pac.  242. 


Lambourn,  170  Cal.  33,  148  Pac.  206. 

7  Crowe  &  Co.  v.  Adkinson  Const 
Co.,  67  Wash.  420,  Ann,  Cas.  1913D, 
273.    121    Pac.    841;    Kem.    &    Bal.  "  ^'ll«r  &  ^ux  v.  Katz,   10   Cal. 
Codes,  1479.                                                   App.  576,  102  Pac.  946. 

8  Brown    v.    Town    of    Sebastopol,  12  Flores   v.    Stone,    21    Cal.    App. 
153    Cal.    704,    19   L.   R.   A.    (N.   S.)        105,  131  Pac.  348,  351,  352. 
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action  therefor  may  be  maintained  against  an  administrator 
without  presentation  of  a  claim.^^  Where  an  administrator 
is  substituted  in  an  action  to  recover  property  because  of 
fraud  and  the  case  proceeds  without  objection,  any  objec- 
tion because  of  failure  to  present  the  claim  against  the 
estate  is  waived.^^  In  Oklahoma,  a  claim  in  tort  or  for 
wrongful  acts  of  the  deceased  need  not  be  presented  before 
action  is  brought  thereon.^^  Failure  to  present  a  claim  as 
required  by  statute  is  not  a  mere  matter  of  abatement  but 
defeats  the  cause  of  action.^^  A  claim  for  damages  for 
obstructing  a  highway  does  not  arise  upon  contract,  and 
does  not  require  presentation  prior  to  bringing  suit.'^ 
Wards  may  sue  their  guardian's  estate  after  his  death  to 
recover  funds  converted  by  him  in  his  lifetime.^^ 

§  3330.  Presentation  of  claims  secured  by  mortgage.— 
A  surety  who  obtains  an  indemnity  mortgage  from  his 
principal  may  foreclose  the  mortgage  after  death  of  the 
principal  without  filing  a  claim  with  the  administrator,^^ 
but  the  failure  to  file  a  claim  deprives  the  mortgagee  of  any 
right  to  attorney's  fees  or  deficiency  judgment  against  the 
estate. 

§3331.    Allegation    of    presentation    and    rejection    of 

claims.— The  complaint  must  allege  the  presentation  of 
the  claim.2<^  The  claim  on  which  an  action  is  brought 
against  an  administrator  must  be  the  same  as  that  presented 

13  Golden  Gate  Undertaking  Co.  v.  i^  Leverone  v.  Weakley,  155  Cal. 
Taylor,  168  Cal.  94,  Ann.  Cas.  1915D,        395.  101  Pac.  304. 

742.  52  L,  E.  A.   (N.  S.)    1152,  141  18  Miller  v.  Ash,  156  Cal.  544.  105 

Pac.  922.  Pae,  600. 

„„    ^  ,  10  Macdonald  v.  O'Shea,  58  Wash. 

14  Selkregg  v.  Thomas,  27  Colo.  ^^^^  ^^_  ^^^^A,  417,  108  Pac. 
App.  259,  149  Pac.  273.  ^^^' 

15  American  Trust  Co.  v,  Chitty,  20  Morrison  v.  Land,  169  Cal.  5S0, 
36  Okl.  479,  129  Pac.  51.  I47  Pac.  259;  Vanderpool  v.  Vander- 

16  Ward  V.  Magaha,  71  Wash.  pool,  48  Mont.  448, 138  Pac.  772;  see, 
670.  129  Pac.  395;  Kem.  &  Bal.  also.  McGuire  v.  Davis,  95  Kan.  486, 
Codes,  1479.  14S   Pac.   755. 
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and  alleged  witliout  variance.^^  The  presentation  of  a 
claim  upon  a  bond  for  money  loaned  will  not  sustain  an 
action  upon  a  note.^-  A  suit  brought  against  an  executor 
within  three  months  after  the  rejection  of  the  claim  is  not 
too  late.^^  The  presentation  of  a  claim  upon  a  life  insur- 
ance policy  brought  by  the  assignee  of  the  policy  is  not 
necessary.^* 

§3332.  Forms  of  complaint.  —  In  an  administrator's 
action  to  subject  property  fraudulently  conveyed  to  the 
payment  of  debts  the  complaint  is  sufficient  without  men- 
tioning the  creditors  who  were  defrauded.^^  There  is  no 
misjoinder  of  parties  plaintiff  in  allowing  the  administrator 
to  sue  in  both  his  individual  and  representative  capacity 
where  he  is  both  the  administrator  and  an  heir  to  the 
estate.^^  Matters  admitted  by  the  answer  such  as  the  pres- 
entation and  rejection  of  the  claim,  and  the  appointment 
and  qualification  of  the  administrator,  need  not  be  estab- 
lished by  proof.^'^  An  action  may  be  brought  against  an 
executor  without  joining  the  heirs  to  enforce  the  liability 
of  a  decedent  for  debts  of  a  corporation  in  which  he  was 
a  stockholder.^*  After  the  rejection  of  the  claim  it  must  be 
established,  if  at  all,  by  an  ordinary  civil  action  against  the 
administrator  and  he  may  be  joined  as  a  defendant  together 
with  the  surety  of  the  deceased  in  such  an  action.^^ 

§  3338.  Costs. — where  a  verdict  for  the  plaintiff  is  not 
for  any  more  than  the  amount  which  was  previously  allowed 

21  Stockton  Sav.  Bank  v.  McCown,  26  Rogers  v.  Schlotterback,  167 
170  Cal.  600,  150  Pac.  985.  Cal.  35,  138  Pac.   728. 

22  Vanderpool  v.  Vanderpool,  48  27  Martin  &  Co.  v.  Brosnan,  18 
Mont.  448,  138  Pac.  772.  Cal.  App.  477,  123  Pac.  550;  Layne 

23  Colburn  v.  Parrett,  27  Cal.  App.  v.  Johnson,  19  Cal.  App.  95,  124  Pac. 
541,  150  Pac.  786.  860. 

24  Haynes  v.  City  National  Bank,  28  Miller  &  Lux  v.  Katz,  10  Cal. 
30  Okl.  614,  121  Pac.  182.  App.  576,  102  Pac.  946. 

2r,  Peterson  v.  Tull,  85  Wash.  546,  20  Spokane    v.    Costello,    57    Wash, 

148   Pac.   598.  183,  106  Pac.  764. 


527  EXECUTORS  AND  ADMINISTRATORS.  §  3338 

by  the  administrator  costs  must  be  taxed  against  the  plain- 
tiff."^^  If  the  administrator  loses  an  action  brought  by  him 
at  the  request  of  a  nominal  defendant  for  such  defendant's 
benefit,  and  not  for  the  benefit  of  the  estate,  the  costs  must 
be  taxed  against  such  nominal  defendant.^^  Where  an 
administrator  defends  a  suit  in  good  faith  which  is  brought 
against  him  in  his  representative  capacity,  it  is  improper 
to  charge  the  costs  against  him  individually.^^ 

30  Selzer   v.    Selzer,    45    Okl.    372,  32  De  Bow  v.  Wollenberg,  52   Or. 
145  Pac.  318.                                                 404,  96  Pac.  536,  97  Pac.  717. 

31  Scott  V.   Pittman,  37   Okl.  470, 
132  Pac.  491. 
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CHAPTER  XCV. 
INFANTS. 

§  3350.  Actions  by  or  against  infants. 

§  3352.  Guardian  ad  litem,  how  appointed. 

§  3354.  Power  of  guardian  ad  litem, 

§  3356.  Disaffirmance  of  deeds. 

§  3366.  Hiring  an  attorney. 

§  3350.  Actions  by  or  against  infants. — ^With  certain 
statutory  exceptions,  infants  can  contract  in  the  same  man- 
ner as  adults,  subject  to  disaffirmance.-^  An  action  for  per- 
sonal injuries  to  a  minor  should  be  brought  in  the  name  of 
the  real  party  in  interest,  the  minor,  and  not  in  the  name  of 
the  guardian  ad  litem.^  The  infant  may  recover  damages 
for  pain  or  suffering  and  permanent  injury.^  Service  upon 
a  minor  under  fourteen  years  of  age  must  be  had  upon  him 
and  his  guardian  or  father,  or  upon  his  mother  or  other 
person  having  his  care  and  control,  but  service  upon  a  minor 
over  fourteen  years  of  age  is  sufficient.  No  one  can  waive 
issuance  and  service  of  a  summons  upon  the  minor,  and  na 
person  can  appear  for  an  infant  until  he  is  brought  into 
court  by  proper  service.^  A  guardian's  sale  of  real  estate 
may  be  specifically  enforced  in  a  suit  by  the  infant  through 
a  guardian  and  next  friend.^ 

§  3352.  Guardian  ad  litem,  how  appointed. — The  appoint- 
ment of  a  guardian  ad  litem  after  trial  and  on  the  hearing 
of  a  motion  for  a  new  trial,  by  an  order  made  nimc  pro 

1  Webb  V.  Harris,  32  Okl.  491,  150  Pae.  1071;  Boiling  v.  Campbell, 
Ann.  Cas.  1914A,  602,  121  Pac.  1082.  36  Okl.  671,  128  Pac.  1091;  Howe  v. 

2  Everart  v.  Fischer,  75  Or.  316,  Kern,  63  Or.  487,  125  Pac.  834,  128 
145  Pac.  33,  147  Pac.  189.  Pae.  218. 

3  Murphy  v.  Ludowici  Gas  &  Oil  5  Guy  v.  Hansow,  86  Kan.  933,  122 
Co.,  96  Kan.  321,  150  Pac.  581.  Pac.  879. 

4  Jefferson    v.    Gallagher     (Okl.), 
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tunc,  is  not  a  jurisdictional  defect,  but  merely  an  irregular- 
ity.® There  is  no  jurisdiction  for  the  appointment  of  a 
guardian  ad  litem  for  a  defendant  until  after  the  service 
of  summons  in  the  manner  required  by  lawJ  It  is  no  abuse 
of  discretion  to  allow  an  answer  to  be  filed  by  a  guardian 
ad  litem  after  the  introduction  of  evidence.®  The  authority 
of  a  guardian  ad  litem  continues  even  where  a  change  of 
parties  occurs  due  to  the  award  of  a  nonsuit.^  The  author- 
ity of  a  guardian  is  evidenced  only  by  the  entry  in  the 
minute-book  of  the  court,  and  no  bond  or  oath  is  required.^^ 
An  order  removing  a  guardian  ad  litem  may  be  reviewed 
on  a  writ  of  certiorari}^^  Failure  to  have  a  guardian  ad 
litem  appointed  is  cured  by  a  minor  over  fourteen  years  of 
age  filing  a  request  for  the  appointment  of  one  who  had 
been  appointed,  together  with  the  written  consent  to  act, 
provided  it  is  all  had  before  the  case  goes  to  the  jury.^^ 

§  3354.  Power  of  guardian  ad  litem. — Where  a  guardian 
ad  litem  for  an  infant  has  been  duly  appointed,  the  infant 
is  properly  in  court  for  all  purposes. ^^  Under  the  codes  an 
infant  may  sue  by  either  his  general  guardian  or  by  a 
guardian  ad  litem  appointed  for  the  particular  action.^^ 
A  guardian  should  urge  every  defense  available.^^  Any 
settlement  agreed  upon  by  a  guardian  becomes  effective 
only  upon  approval  of  the  court."    A  minor  is  bound  by  a 

6  Trask  v.  Boise  King  Placers  Co.,  n  Arizona  Eastern  E.  Co.  v.  Car- 

26  Idaho,  290,  142  Pac.  1073.  iUo,  17  Ariz.  115,  149  Pac.  313. 

T  Boiling  V.  Campbell,  36  Okl.  671,  12  Burke  v.  Northern  Pac.  R.  Co., 

128  Pac.  1091.  86  Wash.   37,  Ann.   Cas.   1917B,  919, 

8  Earl  V.  Cotton,  78  Kan.  405,  96        149  p^g^  335 
Pac.   348. 

9  Skinner    v.    Knickrehm,    10    Cal 
App.  596,  102  Pac.  947. 

10  Foley    V.     Northern     California  ^*  ^owa.  Land  &  Trust  Co.  v.  Daw- 
Power    Co.,    165    Cal.    103,    130    Pac.       son,  37  Okl.  593,  134  Pac.  39. 
1183.  15  Missouri  Pac.  Ry.  Co.  v.  Lasca, 

lOa  state  V.  Superior  Co.,  74  Wash.       79  Kan.   311,   17   Ann.   Cas.   605,   21 
559,  134  Pac.  172.  L.  R.  A.  (N.  S.)  338,  99  Pac.  616. 

31 


13  Melzner  v.  Northern  Pac.  R.  Co., 
46  Mont.  162,  127  Pac.  146. 
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judgment  in  a  case  wherein  lie  is  a  party  and  is  represented 
by  a  guardian  regiilarly  appointed  by  the  court.  In  the 
absence  of  fraud  or  collusion,  infants  are  bound  as  fully  as 
adults  when  properly  represented,  and  they  are  bound  by 
the  knowledge  of  their  representatives.^® 

§3356.  Disaffirmance  of  deeds. — An  infant's  action  for 
personal  injuries,  brought  in  disaffirmance  of  his  release, 
may  be  maintained,  and  no  evidence  of  his  admission  of 
satisfaction  or  settlement  is  admissible.^'^  It  will  be  pre- 
sumed that  a  judge  in  a  consent  judgment  upon  the  compro- 
mise of  an  infant's  claim  made  inquiry  as  to  its  bene- 
fit to  the  infant,  as  it  is  his  duty  to  do.^^  The  failure  of 
a  guardian  ad  litem  to  call  witnesses  is  not  a  constructive 
fraud  which  requires  the  vacating  of  a  judgment  by  con- 
sent.^^  Where  a  grantor  seeks  to  disaffirm  her  deed  and  re- 
cover her  land  upon  the  grounds  of  her  minority,  she  has 
the  burden  of  proving  minority .^^ 

§  3366.  Hiring  aji  attorney. — ^An  attorney's  fee  for  ser- 
vices rendered  for  a  minor  in  relation  to  his  property  with- 
out the  intervention  of  a  guardian  is  not  a  necessity,  and 
is  not  recoverable  against  the  minor.^^ 

16  Burke  V.  Northern  Pac.  E.  Co.,  86  Wash.  37,  Ann.  Ca^.  1917B,  919, 
86  Wash.   37,  Ann.   Cas.   1917B,   919,        1^9  Pac.  335. 

149   Pac.   335;    Trask  v.   Boise   King  ^^  Burke  t.  N.  Pac.  Ry.,  86  Wash. 

Placers  Co.,  26  Idaho,  290,  142  Pae.       37,^  Ann.   Cas.  1917B,  919,  149   Pac. 

1073.  33^- 

20  Rice  v.  Ruble,   39  Okl.  51,   134 

17  Arizona     Eastern     Ry.     Co.     v.       p        aq 

Carillo,  17  Ariz.  115,  149  Pac.  313.  21  Marx   v.    Hefner,    46    Okl.    453, 

18  Burke  v.  Northern  Pac.  R.  Co.,       Ann.  Cas.  1917B,  656,  149  Pac.  207. 
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CHAPTER  XCVI. 

INSANE  PERSONS. 

§  3376.  Appointment  of  guardian. 

§  3378.  Limitations. 

§  3383.  Ability  of  incompetent  to  contract. 

§  3387.  Necessary  averments. 

§  3376.  Appointment  of  guardian. — ^An  action  against  an 
incompetent  person  may  be  brought  in  form  and  entitled  in 
the  caption  as  against  a  guardian,  and  service  upon  the 
guardian  confers  jurisdiction  over  the  estate  of  the  ward.^ 
An  attack  upon  a  guardian's  appointment  upon  the  ground 
that  the  ward  is  not  a  resident  of  the  state  and  has  no 
property  therein  is  collateral.^  The  superior  court  has 
inherent  power  to  appoint  a  guardian  to  protect  the  prop- 
erty of  an  insane  person  in  spite  of  a  previous  appointment 
of  a  guardian  in  another  state.^  A  mentally  incompetent 
person  need  not  be  insane  or  an  idiot  or  a  maniac,*  but 
may  be  any  person  who  by  reason  of  old  age  is  mentally 
incompetent  to  care  for  himself  or  his  property.^ 

§  3378.  Limitations. — An  action  against  an  incompetent 
person  to  recover  the  purchase  price  of  mining  stock  is  not 
barred  because  not  commenced  within  three  months  after 
presentation  of  a  claim  therefor  to  the  guardian.* 

§  3383.  Ability  of  incompetent  to  contract. — Deeds  of 
persons  who  are  in  fact  insane,  but  not  so  adjudged,  are  not 

1  Qout'li  V.  Monro,  86  Wash.  507,  *  State  v.  District  Court,  50  Mont. 
150  Pac.^190.                                                 428,   147   Pac.   612. 

5  In  re  Coburn,  165  Cal.  202,  131 

2  Stewart    t.    Stewart,    85    Wash.       p^^    g^g.  ^^^    ^^^^  ^.^    p^^^    ^^gg 

202,  147  Pac.  1157.  g  Clough  v.  Monro,  86  Wash.  507, 

3  In  re  Stewart,  85  Wash.  190,  147  150  Pac.  1190j  Rem.  &  Bal.  Codes, 
Pae.  1153.  1477. 
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absolutely  void,  but  are  voidable  onlyJ  A  mortgage  given 
by  an  incompetent  without  consideration  is  void;^  but  the 
fact  that  a  purchaser  from  an  insane  person  who  had  been 
discharged  sold  the  property  within  two  days  for  nearly 
double  the  purchase  price  does  not  indicate  that  the  sale 
was  invalid  for  want  of  sufficient  capacity  to  sell.® 

§  3387.  Necessary  averments. — A  general  denial  of  an  al- 
legation of  ownership  is  sufficient  to  admit  evidence  that 
at  the  date  of  the  deed  relied  upon  by  the  defendant  and  for 
his  entire  lifetime  the  plaintiff  was  an  idiot.^^  In  an  ac- 
tion against  an  incompetent,  the  summons  should  be  served 
on  the  guardian,  and  there  need  be  no  other  service. ^^  The 
power  of  the  court  to  appoint  a  guardian  ad  litem  when  it 
deems  it  expedient  to  do  so  does  not  give  absolute  discre- 
tion, and  it  is  an  abuse  of  discretion  to  refuse  to  appoint  a 
guardian  ad  litem  upon  the  application  of  an  insane  per- 
son's daughter,  who  brings  suit  in  his  behalf  to  vacate  a 
divorce  decree  against  him  which  is  based  upon  defective 
service  of  process.^^ 

7  Green  v.  Hulse,  57  Colo.  238,  142  n  United  States  Fidelity  &  G.  Co. 
Pae.  416.                                                         v.    Howell,    74   Wash.   596,    134   Pac. 

8  Bowman   v.    Wade,    54    Or.    347,       490. 

103  Pac.  72.  12  State  v.  District  Court,  38  Mont. 

9  Jorgenson  v.  Winter,  69  Wash.  166,  129  Am.  St.  Eep.  636,  35  L.  R. 
573,  125  Pac.  957.  A.  (N.  S.)  1098,  99  Pac.  291. 

10  Hatfield    v.    Lotty    (Okl.),    149 
Pac.  1171. 
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§  3398.     Actions  against  officers. 

§  3398a.  "Wiio  are  public  officers. 

§  3402.     Title  to  office. 

§  3441.     Liability  of  sureties. 

§  3455a.  Form   936a.  Complaint   in   action  to   restrain   county   treasurer   from 

paying  claims  in  excess  of  funds  provided. 
§  3455b.  Form    936b.  Decree     granting    perpetual     injunction    against    county 

treasurer  enjoining  payment  of  claims. 

§  3398.  Actions  against  officers. — In  Oklahoma,  an  action 
cannot  be  commenced  against  a  delinquent  officer  except 
upon  an  order  of  the  county  commissioners,  and  the  county 
attorney  cannot  appeal  from  a  judgment  against  the  county 
in  such  case  without  the  consent  of  such  commissioners.^ 
In  California,  an  action  to  restrain  any  illegal  expenditure 
of  funds  of  a  county,  town  or  city  may  be  maintained 
against  any  officer  thereof,  either  by  a  citizen  resident 
therein,  or  by  a  corporation,  assessed  and  liable  to  pay  or, 
which  within  one  year  before  commencement  of  the  action, 
has  paid,  a  tax  therein.^  A  public  officer  who  refuses  to  per- 
form a  duty  without  which  a  just  claim  against  the  public 
cannot  be  paid  is  personally  liable  to  the  claimant,  but  only 
to  the  extent  of  the  actual  loss.^ 

§  3398a.  Who  are  public  officers. — The  term  "public  offi- 
cer" as  used  in  the  Penal  Code,  includes  a  de  facto  officer."* 
Officers  that  are  neither  judicial  nor  legislative  necessarily 
belong  to  the  executive  department  of  the  government,  and 

1  King  Fisher  County  t.  Graham,  43  L.  E,  A.  (N.  S.)  565,  129  Pac. 
40  Okl.  571,  139  Pac.  1149.  136. 

2  Cal.  Code  Civ.  Proc.  526a.  4  People    v.    Cradlebaugh,    24    CaL 

3  Hupe  V.  Sommer,  88   Kan.   561,  App.  489,  141  Pac.  943. 
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the  terms  ''administrative"  and  "executive"  are  equiva- 
lent.5 

§  3402.  Title  to  office. — One  elected  to  office  and  qualify- 
ing and  acting  as  such  officer  is  entitled  to  sue  in  equity  for 
his  reinstatement  after  his  removal  by  force.^  A  statute 
authorizing  the  recovery  of  damages  from  an  intruder  into 
the  office  does  not  apply  to  the  recovery  of  salary.'^  The 
fact  that  a  claimant  to  an  office  enters  into  an  election  con- 
test for  the  same  office  at  the  next  general  election  does  not 
estop  him  from  maintaining  his  claim  of  title  to  the  office 
under  the  prior  appointment.^  Quo  warranto  and  not  in- 
junction is  the  proper  remedy  for  the  illegal  holding  of  pub- 
lic office.^ 

§  3441.  Liability  of  sureties. — A  change  in  the  law  which 
provides  for  the  payment  to  an  officer  of  a  salary  instead 
of  fees,  and  which  requires  him  to  account  for  certain  fees, 
does  not  discharge  his  bondsmen  from  liability  for  his  mis- 
feasance.^°  The  obligation  of  an  official  bond  cannot  be 
extended  by  construction  beyond  its  express  terms  to  in- 
clude such  liabilities  as  are  not  within  the  fair  intendment 
of  the  obligation  itself.^^  The  failure  of  the  proper  officer 
to  approve  an  official  bond  does  not  release  the  sureties 
thereon." 

5  Sheely  v.  People,  54  Colo.  136,  10  Hughes  ▼.  Board  of  Commis- 
129  Pae.  201.  sioners   (Okl.),  150  Pac.  1029. 

6  Arnold  V.  Hilts,  43  Colo.  391,  ^^  ^^^^^^  ^_  ^^.^^^  g^^^^^  ^^^j_ 
Ann.  Cas.  1913E,  724,  121  Pac.  753.  .^^  ^  ^^  ^^^  ^^  Wash.  154,  132  Am. 

7  Wynne  v.  City  of  Butte,  45  g^  ^^^  g^g^  gl  L.  R.  A.  (N.  S.) 
Mont.  417,  123  Pac.  531.  53      ^^^  ^^^    ^^^ 

8  State  V.  Lentz,  50  Mont.  322,  146 

Pac    932.  ^^  Deer    Lodge    County    v.    United 

9  School  District  v.  Wolf,  78  Kan.  States  Fidelity  &  G.  Co.,  42  Mont. 
805,  20  L.  B.  A.  (N.  S.)  238,  98  Pac.       315,  112  Pac.  1060. 

237. 
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§  3455a.    Complaint  in  action  to  restrain  county  treas- 
urer from  paying  claims  in  excess  of  funds  provided. 

Form  No.  936a. 

[Title  of  Court  and  Cause.] 

Plaintiff  complains  of  defendants,  and  for  cause  of  ac- 
tion alleges: 

1.  That    at  a    general    election    held  in    the    county  of 

,  on  the  day  of ,  for  the   election  of  county 

officers  for  said  county,   the    defendant,  ,  was 

duly  elected  to  the  office  of  treasurer  of  the  county  of 

for  the  term  of  four  years  from  and  after  the  first  Monday 

of  January,  ;  that  on  or  about  the  day  of  

a  certificate  of   election  to  the  office  of   treasurer  of 

county,  as  aforesaid,  was  duly  and  regularly  issued  by  the 

county  clerk  of  county  to  the  said  defendant,  ; 

that  on    the  day  of  the    said    defendant,  , 

duly  qualified  as  such   treasurer  of ■  county,  pursuant 

to  the  aforesaid  certificate  of  election,  by  taking  the  oath 
and  filing  the  bond  required  by  law  as  such  treasurer;  that 

the  said is  now  the  duly  elected,  qualified,  and  acting 

treasurer  of  the  county  of ;  and  that  his  certificate  of 

election  therefor  has  not  been  revoked. 

2.  That  heretofore  the  board  of  supervisors  of  the  county 

of  ,  duly  and  regularly,  as  required  by  law,  divided 

the  said  county  of into  supervisor  districts,  designated 

as  follows,  to  wit:  [Here  insert  designation  of  said  super- 
visor districts.]     That  thereafter  and  heretofore  the  board 

of  supervisors  of  the  county  of duly  and  regularly, 

and  as  required  by  law,  divided  the    said  county  of 

into  road  districts,  designated  as  follows,  to  wit:  [Here 
insert  designation  of  road  districts.]  That  the  terri- 
torial boundaries  of  road  district  No.  1  are  identical  with 
and  coincide  with  the  territorial  boundaries  of  supervisor 
district  No.  1. 
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3.  That  at  all  times  hereinafter  mentioned was,  and 

is  now,  the  duly  elected,  qualified  and  acting  supervisor  of 
the  county  of  — —  from  supei-^dsor  district  No.  1,  and  is 
ex-officio  road  commissioner  of  road  district  No.  1. 

4.  That  on  the    board  of    supervisors  of  the    said 

county  of duly  and  regularly,  and  as  required  by  law, 

did  fix  the  rate  of  the  county  taxes,  designating  the  num- 
ber of  cents  on  each  $100  of  the  property  levy,  for  each 
fund;  and  that  the  said  board  of  supervisors  of  the  said 

county  of  did  on  the  day  aforesaid,  as  required  by 

law,  levy  the  state  and  county  taxes  upon  the  taxable  prop- 
erty of  the  said  county  of for  the  fiscal  year  com- 
mencing the  1st  day  of  July,  ,  and  ending  the  thir- 
tieth day  of  June, . 

5.  That  the  tax  rate  so  fixed  and  so  levied  as  aforesaid 

by  the  said  board  of  supervisors  of  the  said  county  of , 

for  the  road  fund  of  road  district  No.  1,  was  twenty-seven 
cents  upon  each  $100  of  the  taxable  and  assessable  prop- 
erty of  said  road  district  No.  1. 

6.  That  thereafter,  and  heretofore,  the    auditor  of  the 

said  county  of duly  and  regularly,  and  as  required  by 

law,  made  an  estimate  of  the  total  revenue  of  each  fund 
of  the  said  county  of  Glenn,  for  the  fiscal  year  commencing 

July  1, ,  and  ending  June  30, ,  was  and  is  the  sum 

of  $ . 

7.  That  subsequent  to  the  first  day  of  July,  ,  and 

prior  to  the  first  day  of  January, ,  the  board  of  super- 
visors of  the  said  county  of  ,  contracted  debts    and 

liabilities,  and  made  allowances  against,  and  expended  out 

of  the  funds  of,  said  road  district  No.  1  the  sum  of  $ . 

That  the  said  sum  of  $ was  by  the  board  of  supervisors 

of  the  said    county  of duly    and    regularly    allowed 

against  the  funds  of  road  district  No.  1,  and  the  auditor 
of  the  said  county  of was  directed  to  draw  his  war- 
rants for  the  said  sum  upon  the  treasury  of  the  said  county 
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of ,  out  of  the  funds  of  said  road  district  No.  1.     That 

the  auditor  of  the  said  county  of  ,  pursuant  to  the 

said  order  of  the  said  supervisors,  drew  his  warrants  upon 
the  treasury  of  said  county  for  the  payment  of  the  said 

sum  of  $ out  of  the  fund  of  road  district  No.  1,  and  the 

said  treasurer,  defendant  herein,  duly  paid  and  registered 
the  said  claims  out  of  the  funds  of  said  road  district,  as 
thereby  directed  by  the  board  of  supervisors. 

8.  That  the  said  sum  of  $ is  in  excess  of  seventy  per 

cent  of  the  auditor's  total  estimate  of  the  revenue  of  the 
fund  of  road  district  No.  1  for  the  fiscal  year  commencing 
July  1, ,  and  ending  June  30, <. 

9.  That  at  a  regular  meeting  of  the  board  of  supervisors 

of  the  said  county  of on  the day  of ,  , 

the  following  claims  against  the  fund  of  said  road  district 
No.  1  were  presented  to  said  board  for  allowance:  [Here 
insert  enumeration  of  claims,  their  duties,  amounts,  etc.] 
That  each  and  all  of  said  claims  are  for  work  and  labor 
performed  on  said  road  district,  and  under  the  direction 

of  said ,  supervisor  and  road  commissioner  of  said  road 

district  No.  1,  prior  to  the  first  day  of  January, ,  and 

subsequent  to  the  first  day  of  July, . 

10.  That  each  of  said  claims  is,  and  all  of  them  are,  in 
excess  of  seventy  per  cent  of  the  total  estimated  revenue 
of  the  road  fund  of  said  road  district  No.  1  for  the  fiscal 
year  commencing  July  1, ,  and  ending  June  30, . 

11.  That  plaintiff  is  informed  and  believes,  and  upon 
such  information  and  belief  alleges  the  fact  to  be,  that 
the  said  claims,  and  each  and  all  of  said  claims,  are  not  for 
work  or  labor  done  or  performed  upon  roads  or  bridges  in 
said  road  district  No.  1  which  have  been  destroyed  or  been 
made  impassable  by  flood  or  fire. 

12.  That  the  board  of  supervisors  of  said  county  of , 

on  the day  of ,  at  its  regular  meeting,  did  allow 

said  claims,  and  each  and  all  of  said  claims,  upon  the  funds 
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of  said  road  district  No.  1;  and  that  tlie  said  board  of  super- 
visors did  then  and  there  direct  the  auditor  of  the  said 

county  of to  draw  his  warrants  upon  the  treasury  of 

said  county  for  the  payment  of  each  and  all  of  said 

claims  out  of  the  funds  of  said  road  district  No.  1;  that 

the  auditor  of  said  county  of ,  pursuant  to  said  order, 

drew  his  warrants  upon  the  treasury  for  the  payment  of 
each  and  all  of  said  claims  out  of  the  funds  of  said  road 
district  No.  1  of  said county. 

13.  That  the  said  claims,  or  any  of  said  claims,  have 

not  been  paid  by  the  treasury  of  the  county  of ;  that 

the  defendant,  ,  as   treasurer  of   the   county  of , 

threatens  to  and  will  pay  each  and  all  of  said  claims  out 
of  the  funds  of  road  district  No.  1,  unless  restrained  or 
enjoined  from  so  doing  by  order  of  this  court. 

14.  That  the  plaintiff  has  no  plain,  speedy  or  adequate 
remedy  at  law,  and  will  suffer  irreparable  injury  in  the 
payment  of  each  and  all  of  said  claims  as  aforesaid. 

Wherefore,  plaintiff  prays  judgment:  That  during  the 
pendency  of  this  action,  the  defendant,  as  treasurer  of  the 

county  of  ,  be  enjoined  and  restrained  from  paying 

any  and  all  of  said  claims;  that  upon  the  final  hearing  of 
this  action,  the  said  defendant,  as  such  treasurer,  be,  as 
aforesaid,  enjoined  and  restrained  perpetually;  that  plain- 
tiff be  given  judgTuent  against  said  defendant  for  costs  of 
suit,  and  for  such  other  and  further  relief  as  to  equity  maj^ 
seem  meet. 

,  District  Attorney  of  the  County  of . 

§  3455b.  Decree  granting  perpetual  injunction  against 
county  treasurer  enjoining  payment  of  claims. 

Form  No.  936b. 
[Title  of  Court  and  Cause.] 

And  now  comes  the- plaintiff,  by  its  attorneys,  and  the 
defendant,  by  his  attorneys,  and  the  intervener,  by  its  at- 
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torneys,  wtereupon  this  action  came  on  for  trial  by  the 
court  upon  the  issues  joined  herein,  and  on  consideration 
thereof  the  court  finds  that  all  the  allegations  of  the  plain- 
tiff's complaint  on  file  herein  are  true;  that  the  claims  re- 
ferred to  in  said  complaint  are  not,  and  none  of  them  is, 
for  work  and  labor  done  or  performed  upon  roads  and 
bridges,  or  roads  or  bridges,  which  had  been  destroyed  or 
rendered  impassable  by  flood  or  fire  in  said  road  district 
No.  1  of  the  said  county  of . 

Now,  therefore,  it  is  ordered,  adjudged  and  decreed,  that 
the  injunction  hereinbefore  granted  in  this  action  be  and 
the  same  is  hereby  made  perpetual,  and  the  said  defendant, 
as  such  treasurer,  and  his  deputies  are  hereby  peri^etually 
enjoined  and  restrained  from  paying  any  and  all  of  the 
following  claims,  to  wit:  [Here  insert  enumeration  of 
claims.] 

And  it  is  further  ordered,  adjudged  and  decreed,  that 

the  said  intervener,  ,  be  and  it  is  hereby  perpetually 

enjoined  and  restrained  from  enforcing  or  collecting  said 
claims  or  any  of  them  from  the  plaintiff.  And  it  is  further 
ordered,  that  the  plaintiff  recover  against  the  defendant 
and  intervener  its  costs  in  this  behalf  expended,  taxed 
at  $ . 

Done  in  open  court,  this day  of 


,  Judge  of  Superior  Court. 
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CHAPTER  XCVIII. 
JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

§  3456.     Who  are  tenants  in  common  or  joint  tenants. 

§  3458.     Actions  to  recover  possession  of  land. 

§  3459.     Actions  by  tenants  in  common  against  eacli  other. 

§  3456.    Who  are  tenants  in  common  or  joint  tenants.— 

The  common-law  rule  of  joint  tenancy  has  been  abrogated, 
and  every  interest  in  real  estate  granted  or  devised  to  two 
or  more,  other  than  executors  or  trustees,  constitutes  a  ten- 
ancy in  common  unless  otherwise  expressly  declared.^  An 
irrigation  ditch  constructed  by  a  number  of  land  owners 
for  the  benefit  of  all  is  held  by  tenancy  in  common.^  To 
constitute  a  tenancy  in  common  there  must  be  an  equal  right 
to  the  possession  of  every  part  of  the  subject  matter  of  the 
tenancy.^  The  legal  title  to  property  held  in  common  may 
be  vested  in  one  of  the  cotenants.^ 

Personal  property  as  well  as  real  property  may  be  held 
by  two  or  more  persons  in  joint  tenancy  and  such  tenancy 
may  be  created  by  oral  agreement.^ 

§  3458.  Actions  to  recover  possession  of  land. — One  ten- 
ant may  recover  possession  of  the  whole  estate  against  all 
persons  except  his  cotenants,  and  his  recovery  will  inure 
to  the  benefit  of  all  his  cotenants.^  Where  the  holder  of  a 
tax  deed  obtained  a  judgment  quieting  his  title  against  the 

1  Powell  V.  Powell,  22  Idaho,  531,  5  In  re  Harris'  Estate,  169  Cal. 
126  Pac.  1058.  725,  147  Pac.  967. 

2  Keyser    v.    Morehead,    23    Idaho,  ^  McCormick    v.    Marcy,    165    Cal 
501,   130   Pac.    992.  3gg^   ^32   pg^^    ^^g.    Craver  v.    Moss- 

3  Eobinson  v.  Bledsoe,  23  Cal.  ^^^^^^  57  ^^^^^  gg2^  ^0^  p^_  1037^ 
App.  687,  139  Pac.  245.  ^^g  p^^_  lO^g^ 

4  Costello  V.  Cunningham,  16  Ariz. 
447,  147  Pac.  701. 
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heirs  of  the  owner  of  the  original  title,  and  two  of  the  heirs 
afterward  had  the  judgment  set  aside,  the  tax  title  claim- 
ant became  a  tenant  in  common  with  the  heirsJ 

§  3459.  Actions  by  tenants  in  common  against  each  other. 
The  seizin  of  a  cotenant,  unless  adverse,  is  the  seizin  of 
his  cotenants,^  and  a  tenant  cannot  be  deprived  of  his  prop- 
erty by  the  adverse  possession  of  the  cotenant  unless  he  is 
notified  of  the  hostile  and  adverse  claim  of  such  a  cotenant.^ 
The  mere  statement  of  one  tenant  to  an  agent  of  another 
that  he  claims  the  entire  property  does  not  amount  to  an 
ouster  or  furnish  the  basis  for  an  assertion  of  adverse  title, 
especially  where  the  agent  collects  the  rent  for  the  benefit  of 
his  principal.^® 

The  general  rule  is  that  a  tenant  in  common  cannot  ac- 
quire an  adverse  title  without  being  adjudged  a  trustee  for 
the  joint  benefit  of  the  cotenancy."  One  tenant  in  common 
may  purchase  for  his  sole  benefit  the  right  of  the  other  co- 
tenants  at  a  judicial  sale,^^  ^^t  where  a  tenant  in  possession 
neglects  to  pay  the  taxes,  he  cannot  by  such  forfeiture  pur- 
chase the  tax  title  from  the  state  for  his  own  benefit.'^  The 
fact  that  a  cotenant,  when  making  payments  for  which  he 
sought  contribution,  was  asserting  an  exclusive  title  in  him- 
self does  not  defeat  his  right  to  contribution."  A  judg- 
ment setting  aside  a  tax  deed  at  the  suit  of  a  tenant  in  com- 
mon inures  to  the  benefit  of  his  cotenants.^^    A  cotenant 

7  Banchor  v.  Proctor,  88  Kan.  510,  12  McNutt  v.  Nuevo  Land  Co.,  167 
129  Pac.  526.  Cal.  459,  140  Pac.  6;  Westergreen  v. 

8  Varni   v.  De  Voto,  10   Cal.   App.  Beer,  25  Cal.  App.  775,  145  Pac.  543. 
304,   101   Pac.  934.  13  Klumpke    v.    Henley    (Moreno), 

9  Baumgarten  v.  Mitchell,  10  Cal.  24  Cal.  App.  35,  140  Pac.  289,  313. 

^^.I't^:  ^^l  ^^''  ^'  1        ^Mn^.n^  14  Willmon  V.  Koyer,  168  Cal.  369, 

10  Klumpke    v.    Henley    (Moreno),  ^  „ 

24  Cal.  App.  35,  140  Pac.  289,  313.         ^-  ^-  A-  1915B,  961,  143  Pac.  694. 

11  Robinson    v.    Bledsoe,    23    Cal.  i^  Morris    v.    Winderlin,    92    Kan. 
App.  687,  139  Pac.  245.                                935,  142  Pac.  944. 
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may  sell  or  encumber  his  own  interest,^®  but  bas  no  power 
whatever  to  mortgage  or  convey  the  interest  of  his  coten- 
ants.^'^  A  tenant  in  an  irrigation  ditch  or  water-right  may 
be  sued  for  unlawful  interference  by  a  cotenant.^* 

16  Perry  v.  Jones  (Okl.),  150  Pae.  18  Carnes    v.    Dalton,   56    Or.   596, 

168.  110   Pac.   170. 

IT  Barber  v.   Toomey,  67  Or,  452, 
136  Pac.  343. 
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CHAPTER  XCIX. 
ACTIONS  AGAINST  JOINT  DEBTOES. 

§  3462.     In  general. 

§  3469.     Form  940.     Summons  against  joint  debtor  to  show  cause,  etc. 

§  3462.  In  general. — Parties  who  enter  into  an  agreement 
to  promote  a  circus,  if  not  partners,  are  still  jointly  liable 
for  goods  ordered  by  one  of  them  pursuant  to  their  agree- 
ment.^ A  survivor  of  a  partnership  sued,  may  set  up  a 
counterclaim  in  favor  of  the  partnershipi^ 

FORM  IN  SUITS  AGAINST  JOINT  DEBTORS. 

§  3469.    Summons  against  joint  debtor  to  show  cause,  etc. 

Form  No.  940. 
[Title.] 
The  People  of  the  State  of  California  Send  Greeting: 

To  C.  D.,  Defendant:  You  are  hereby  summoned  and  re- 
quired to  show  cause  within  ten  days  (exclusive  of  the  date 
of  service),  after  the  service  of  this  summons  upon  you, 
if  served  within  this  county, — or  if  served  elsewhere,  within 
thirty  days  after  such  service,  why  you  should  not  be 
bound  by  a  certain  judgment  duly  given  and  made  by  the 
said  superior  court  of  the  state  of  California,  in  and  for 

the  said  county  of ,  on  the day  of ,  19 — ,  in 

favor  of  A.  B.  and  against ,  for  the  sum  of dollars, 

and  dollars  costs   of  suit,   which   said  judgment  is 

entered  in  book of  judgments,  page  ,  records  of 

said  county,  in  the  same  manner  as  if  you  had  been  origi- 
nally summoned  therein,  and  upon  which  said  judgment 

1  Bloom   V.   McPhee   &   McGinnity,  2  First  National  Bank  v.  Silver,  45 

26  Colo.  App.  256,  143  Pac.  825.  Mont.  231,  122  Pac.  584. 
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it  is  alleged  there  remains  due  and  unpaid  the  sum  of 

dollars,  and  interest  on  said  sum  from  the day  of , 


19 —  at  the  rate  of  seven  per  cent  per  annum,  as  more  fully 
appears  by  the  affidavit  of  the  said  plaintiff,  A.  B.,  hereto 
attached,  and  to  which  reference  is  hereby  made. 

And  you  are  hereby  notified  that  if  you  fail  to  appear 
and  show  cause  as  above  required  within  the  time  above 
stated  the  said  plaintiff  will  apply  to  the  said  court  for  an 
order  and  judgment  that  you  be  bound  thereby  in  all  re- 
spects as  though  you  had  been  originally  summoned  in  said 

action,  to  the  extent  of  the  said  sum  of dollars,  and 

interest  as  aforesaid,  and  the  costs  of  this  proceeding,  and 
that  execution  issue  against  you  accordingly. 

[Attestation,  date  and  signature.] 
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CHAPTER  C. 
CORPORATIONS. 

§  3474.     Existence  of  corporation. 

§  3475.     Eights  and  liabilities  of  foreign  corporations. 

§  3475a.  Rights  of  foreign  corporations  engaged  in  interstate  business. 

§  3476.     Actions  against  foreign  corporations. 

§  3477.     Service  of  process  upon  corporations. 

§  3478.     Allegations  of  corporate  existence. 

§  3482.     Corporation's  liability  for  torts. 

§  3485.     Allegation  of  residence. 

§  3486.     Liability  of  directors. 

§  3486a.  The  liability  of  stockholders  for  the  debts  of  the  corporation. 

§  3487.     Stockholder's  liability,  how  enforced. 

§  348&.     Stockholder's  liability  on  subscriptions, 

§  3493.     Suits  to  recover  subscriptions. 

§  3507.     Change  of  name. 

§  3508.     IHssolution. 

§  3508a.  Dissolution,  effect  of. 

§  3509.     Trustees   or  receivers,  appointment  of. 

§  3516.     Suits  by  stockholders. 

§  3535a.  Form  963a.  Complaint — By  a  corporation  for  an  accounting  and  for 

relief  for  violation  of  trust,  and  for  sale  of  pledged  stock  delivered 

to  secure  any  amounts  found  due. 
§  3535b.  Form  936b.  Complaint — By  minority  stockholders,  prosecuted  for  the 

use  and  benefit  of  the  corporation,  and  for  the  collection  of  sums 

alleged  to  be  due  the  corporation. 
§  3535c.  Form  936c.  Complaint — For  conversion  of  stocks  and  bonds  pledged 

by  the  plaintiff  to  secure  debts,  and  to  annul  unauthorized  and  void 

acts  of  the  pledgees  acting  as  directors  of  the  corporation  and  as 

trustees  of  such  stocks  and  bonds. 

§  3474.  Existence  of  corporation. — The  court  will  look 
over  form  to  substance  and  freely  ignore  merely  color- 
able corporate  existence  in  order  to  protect  the  rights  of 
third  persons.^  Where  a  transaction  between  associates 
through  the  form  of  corporation  was  fair,  corporate  irreg- 

1  Spokane  Merchants'  Assn.  v.  Clere  Clothing  Co.,  8i  Wash.  616,  147  Pac.  414. 
35 
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ularities  are  immaterial  in  determining  the  rights  of  the 
associates.^  A  corporation  obtaining  a  certificate  through 
the  secretary  of  state  and  thereafter  claiming  to  be  a  cor- 
poration doing  business  as  such  is  a  de  facto  corporation,^ 
and  where  a  corporation  has  proceeded  upon  the  theory 
that  it  is  duly  incorporated,  it  is  a  de  facto  corporation 
as  affecting  the  validity  of  its  business  transactions.^  The 
validity  of  the  organization  of  a  de  facto  corporation  can 
be  attacked  only  by  the  state  in  quo  warranto.^  One  who 
has  contracted  with  a  corporation  with  full  knowledge  of  its 
manner  of  organization  cannot  contest  its  legality.^  If 
the  contract  which  is  the  basis  of  the  action  recites  that  the 
plaintiff  is  a  corporation  and  judgment  is  recovered  in  the 
corporate  name,  it  is  sufficient  proof  of  plaintiif 's  corporate 
capacity.''^ 

An  allegation  of  the  corporate  existence  of  a  defendant  is 
not  essential  to  jurisdiction  over  either  the  person  of  the 
defendant  or  the  subject  matter  of  the  action.®  Corporate 
existence  and  capacity  which  is  ascertainable  from  public 
records  cannot  be  put  in  issue  by  a  denial  upon  infoiTQation 
and  belief.^  The  issue  of  the  incorporation  of  the  plaintiff 
may  be  raised  by  denial  in  the  answer  regardless  of  the 
right  to  a  plea  in  abatement.^" 

§  3475.  Rights  and  liabilities  of  foreign  corporations. — 
A  foreign  corporation  whose  directors  reside  in  the  state 

2  Wise  Eealty  Co.  v.  Stewart,  169  6  Henry  Gold  Mine  Co.  v.  Henry, 

Cal.  176,   146   Pae.  534.  25  Idaho,  333,  137  Pac.  523. 

„   .      n     -KT     ■„     /-.  T.     J           "^  Cellulose    Package    Mfg.    Co.    v. 

sVallejo    &    N.    R.    Co.  v.    Reed                        .rr  n  -,    ^io    -iqt  t.       oqo 

L       .^^^■,    -.r-  ■,  ,r,  T,  Calhoun,  166  Cal.  513.  137  Pae.  238; 

Orchard  Co.,  169  Cal.  545,  147  Pac.  ^  , ,       '      -^             „    ^            t^-    •  J 

'  Goldberg,    Bovren    &    Co.    v.    Dimick, 
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169   Cal.  187,   146  Pae.  672. 


4  Fairview  Inv.  Co.  v.  Lambersou,  g  Crouch  v.  H.  L.  ^Tiller  &  Co.,  169 
25  Idaho,  72,  136  Pae.  606.  Cal.  341,  146  Pac.  880. 

5  Jaques  v.   Board  of   Supervisors,  9  William    Wilson    Co.   v.    Trainor, 
24    Cal.    App.    381,    141    Pac.    404;  27  Cal.   App.  43,  148  Pac.  954. 
Crystal  Park  Co.  v.  Morton,  27  Colo.  10  Hartford   Fire   Ins.   Co.   v.   Cen- 
App.  74,  146  Pac.  566.  tral  R.  R.,  74  Or.  144,  144  Pac.  417. 
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in  which  all  of  its  business  is  done  is  a  resident  of  the  state, 
and  the  directors  can  be  compelled  by  mandamus  to  call 
a  meeting  of  the  stockholders  without  being  an  interference 
with  the  internal  management  of  a  foreign  corporation." 
The  right  of  a  foreign  corporation  to  engage  in  a  purely 
local  private  business  within  the  state  is  a  matter  of  grace 
on  the  part  of  the  state,  and,  in  the  absence  of  any  con- 
tract right,  the  state  may  exclude  it  or  may  attach  such  con- 
ditions as  it  sees  fit,^^  but  a  statute  that  purports  to  curtail 
the  privilege  of  a  foreign  corporation  should  not  be  con- 
strued to  extend  beyond  the  plain  meaning  of  its  terms.^^ 
The  provision  that  service  may  be  made  upon  the  secretary 
of  state  where  the  foreign  corporation  has  no  local  agent 
appointed  to  receive  service  is  valid.^^ 

§  3475a.  Rights  of  foreign  corporations  engaged  in  in- 
terstate business. — A  foreign  corporation  engaged  in  inter- 
state commerce  may  sue  upon  a  contract  of  employment 
made  with  a  citizen  of  Oklahoma  without  filing  a  copy  of  its 
articles  of  incorporation  or  appointing  a  service  agent  in 
the  state.^^  The  sale  of  goods  for  delivery  at  a  point 
outside  of  the  state  to  be  shipped  into  the  state  and  to  be 
resold  by  the  purchaser  does  not  constitute  transacting 
business  within  the  state.^^  The  prosecution  of  an  action 
for  debt  by  a  foreign  corporation  is  not  transacting  busi- 
ness within  the  state.^'^  Taking  orders  within  a  state  sub- 
ject to  acceptance  without  the  state  does  not  constitute 
doing  business  within  the  state. ^^     A  foreign  corporation 

11  Stabler  v.  El  Dora  Oil  Co.,  27  le  Dr.  Koch  Vegetable  Tea  Co.  v. 
Cal.   App.  516,   150  Pae.  643.  Shumann,  42  Okl.  60,  139  Pac.  1133. 

12  State  V.  Alderson,  49  Mont.  29,  17  Bledsoe  &  Son  v.  W.  B.  Young 
140  Pac.  82.  Supply    Co.,    44   Okl.    609,    145    Pac, 

13  Winston  v.  Idaho  Hardwood  11 25;  Fruit  Dispatch  Co.  v.  Wood, 
Co.,  i;3  Cal.  App.  211,  137  Pac.  601.  42  Okl.  79,  140  Pae.  1138. 

14  Title  Guaranty  &  Surety  Co.  v.  18  Bertin  v.  Mattison,  69  Or.  470, 
Slinker,  42  Okl.  811,  143  Pac.  41.  139  Pac.  330;  Harrell  v.  Peters  Cart- 
is  Kibby  v.  Cubie,  Heimann  &  Co.,  ridge   Co..   36   Okl.   684,  44  L.  R.  A. 

41   Okl.   116,   137   Pac.   352.  (N.  S.)   1094,  129  Pac.  872. 
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selling  goods  upon  orders  sent  to  its  place  of  business  in 
another  state  is  not  doing  business  within  the  state,  al- 
though the  salesman  occasionally  makes  sales  of  rejected 
goods  and  on  one  occasion  sold  his  samples  within  the 
state.^^  A  single  transaction  is  not  doing  business  within 
the  state  within  the  provisions  of  the  constitution  and 
laws  of  Colorado ;  doing  business  means  transactions  con- 
cerning the  purpose  for  which  the  corporation  was  organ- 
ized, and  not  transactions  between  the  corporation  and 
stockholders  concerning  the  formation  of  the  company, 
or  the  transfer  of  stock,  or  a  meeting  of  directors.^*' 
In  Washington,  the  bringing  of  an  attachment  suit  con- 
stitutes the  transaction  of  business,  and  authorizes  the 
bringing  of  a  subsequent  suit  against  the  corporation  on  a 
bond  within  the  same  county.^^  The  purpose  of  constitu- 
tional and  statutory  provisions  which  require  foreign  cor- 
porations doing  business  within  a  state  to  file  their  charter 
is  to  place  foreign  corporations  which  enter  the  state  to 
engage  in  their  ordinary  business  under  state  supervision 
and  to  protect  the  citizens  of  the  state.^^ 

§  3476.  Actions  against  foreign  corporations. — A  foreign 
corporation  which  has  not  filed  its  articles  of  incorporation 
and  designated  an  agent  upon  whom  service  of  process 
may  be  had  cannot  do  business  within  the  state,  and  a  con- 
veyance of  real  property  to  such  a  corporation  is  void,^^ 
but  such  corporation  is  not  precluded  from  defending  an 
action  brought  against  it,^^  and  the  right  to  foreclose  a 
mortgage  will  not  be  denied  to  a  foreign  corporation  for 

19  M.  E.  Smith  &  Co.  v.  Dickinson,  23  Dickens  etc.  Co.  v.  Crescent  M. 
81   Wash.  465,   142  Pac.   1133.  &  M.  Co.,  26  Idaho,  153,  141  Pae.  566; 

20  Cockburn  v.  Kinsley,  25  Colo.  Johnson  v.  Seaborg,  69  Or.  27,  137 
App.  89,  135  Pac.  1112.  Pac.  191. 

21  Hayworth  v.  McDonald,  67  24  Winston  v.  Idaho  Hardwood  Co., 
Wash.  496,  121  Pac.  9S4.  23  Cal.  App.  211,  137  Pac.  GOl. 

22  Cockburn    v.    Kinsley,    25    Colo. 
App.  89,  135  Pac.  1112. 
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failure  to  pay  a  tax  where  the  only  penalty  prescribed 
is  a  fine.-'"  The  mortgagee  in  a  mortgage  given  by  a  foreign 
corporation  need  not  investigate  before  foreclosing  his 
mortgage  to  determine  whether  the  corporation  has  ceased 
to  have  a  legal  existence  within  the  state.^^  A  foreign  cor- 
poration cannot  deny  its  own  right  to  do  business  within 
the  state  in  an  effort  to  deprive  the  courts  of  jurisdiction 
when  dealing  with  property  of  the  corporation  within  the 
state.^^  A  state  court  cannot  enjoin  the  acts  of  the  officers 
of  a  foreign  corporation  at  its  home  office  in  another  state 
in  relation  to  its  internal  affairs,  notwithstanding  a  stat- 
utory provision  requiring  the  appointment  of  an  agent 
within  the  state  for  the  service  of  process.^^ 

Where  the  directors  of  a  foreign  corporation  appear  to 
defend  a  case  on  its  behalf,  and  at  the  trial  learn  that  the 
corporation  has  forfeited  its  right  as  such,  they  should 
intervene  and  defend  the  action,  or  have  a  trustee  appointed 
to  make  such  defense.^^ 

§  3477.  Service  of  process  upon  corporations. — If  a  for- 
eign corporation  wholly  fails  to  file  its  articles  of  incorpora- 
tion with  the  secretary  of  state,  service  cannot  be  had  upon 
it  by  serving  the  secretary  of  state  in  accordance  with  sec- 
tion 405  of  the  California  Civil  Code.^^  Service  made  upon 
one  designated  as  the  state  agent,  made  in  the  county  where 
the  land  in  question  is  situated  but  where  there  is  no  paper 
on  file  designating  such  agency,  is  nevertheless  good  service, 
since  the  absence  of  such  record  is  the  negligence  of  the 
defendant  company.^^    Service  upon  the  president   of  a 

25  United  States  Fidelity  &  G.  Co.  ^^  Tolbert  v.  Modern  Woodmen  of 
V.  Marks,  37  Nev.  306,  142  Pac.  524.       America,  83  Wash.  287,  145  Pac.  183. 

29  Eowe  V.  Stevens,  25  Idaho,  237, 

26  Eowe  V,  Stevens,  25  Idaho,  237,       ^g-  p^^    ^^g 

137  Pac.   159.  30  ^jngtoQ  ^_  j^^ho  Hardwood  Co., 

27  Fleming  v.  Black  Warrior  Cop-       23  Cal.  App.  211,  137  Pac.  601. 

per    Co.,    15    Ariz.    1,    ."^l    L.    B.    A.  "i  Austin   v.   King,   25    Colo.   App. 

(N.  S.)   99,  136  Pac.  273.  363,  138  Pac.  57. 
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foreign  corporation  while  witliin  the  state  upon  hiisiness  of 
the  company  is  proper.^^  A  foreign  corporation  owning 
property  within  a  state  may  be  served  by  attaching  the 
property  and  publishing  the  summons.^^  The  service  of  a 
writ  of  garnishment  against  a  foreign  corporation  is  suffi- 
cient when  made  upon  its  local  manager.^* 

§  3478.  Allegations  of  corporate  existence. — ^Where  the 
defendant  in  a  suit  brought  by  a  foreign  corporation  an- 
swers to  the  merits,  he  admits  the  capacity  of  the  plaintiff 
to  sue,  and  a  supplementary  answer  raising  such  issue  may 
be  stricken  out  or  attacked  by  demurrer  ;^^  but  a  denial  in 
the  origmal  answer  of  plaintiff's  corporate  character  com- 
pels the  plaintiff  to  prove  the  same.^* 

§  3482.  Corporation's  liability  for  torts. — ^An  action  will 
lie  against  a  corporation  as  well  as  an  individual  for 
malicious  prosecution,^^  or  for  fraud,^^  or  for  conspiracy ,^^ 
but  not  for  punitive  damages  for  the  gross  negligence  of  its 
servants."*" 

§  3485.  Allegation  of  residence. — A  corporation  has  no 
absolute  power  to  have  all  actions  brought  against  it  tried 
in  the  county  where  its  principal  place  of  business  is  located, 

32  Spokane  Merchants'  Assn.  v.  36  Bledsoe  &  Son  v.  Keystone 
Clere  Clothing  Co.,  84  Wash.  616,  147  Steel  &  Wire  Co.,  41  Okl.  586,  139 
Pae.   414;    Eem.  &   Bal.    Codes,   226,       Pac.  257. 

subd.  9.  ^  37  Grorud  v.  Lossl,  48   Mont.   274, 

33  Sipiilt  V.  Wilson  Land  &  Grain        236  Pac.   1069. 

Co.,  94  Kan.  224.  146  Pac.  329 ;  Jen-  ^o  .,  t.    ,     \  r,    i  v  ^      it  . 

^,  ,      -^        ^„   -r-,  ,       ™««  38  McFarland     t.     Carlsbad     Hot 

nings   V.    Idaho    Ry.,    26    Idaho,    703, 

Ann.    Cas.     1916E;    359,    L.    R.    A. 

1915D,  115,  146  Pac.  101;  Municipal 

Paving   Co.   V.  Herring   (Okl.),   150  ^9  Meek  v.  Smith,  59  Colo.  461,  149 

Pae.    1067.  I*ac.    627. 

34  Frieze  v.  Powell,  79  Wash.  483,  ^0  Great  Western  Ey.  v.  Dror- 
140  Pac.  690.  bough,  24  Colo.  App.  188,  124  Pac. 

3'>  rCibby  V.  Cubic,  Heimann  &  Co.,       168. 
41  Okl.  116,  137  Pae.  352. 


Springs  Sanatorium  Co.,   68   Or.  530, 
Ann.  Cas.   1915C,  555,   137  Pac.   209. 
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and  it  does  not  acquire  a  fixed  residence  for  the  purpose  of 
suit  in  any  particular  county  by  designating  an  agent  in 
that  county  upon  whom  process  may  be  served,  and  this 
rule  applies  to  both  domestic  and  foreign  corporations.^^ 
The  fact  that  a  water-way  company  performs  service  for 
a  trust  company  does  not  create  such  an  agency  as  to  con- 
stitute a  transaction  of  business  authorizing  a  suit  against 
the  trust  company  in  a  county  other  than  that  of  its 
domicile. ^^  In  an  action  against  a  corporation  for  an  act 
committed  by  its  agent,  such  acts  should  be  alleged  as  the 
acts  of  the  corporation,  and  the  agency  need  not  be  alleged.'** 

§  3486.  Liability  of  directors. — A  majority  of  the  stock- 
holders of  a  corporation  may  control  its  affairs,  and  a  ma- 
jority of  the  directors  may  determine  its  policies,  so  long  as 
they  act  in  good  faith  according  to  law.^^  What  constitutes 
a  proper  performance  of  the  duties  of  directors  is  a  ques- 
tion of  fact  to  be  determined  under  the  circumstances  of 
each  particular  case,  and  the  directors  are  personally  liable 
in  damages  to  the  party  who  is  injured  by  their  mismanage- 
ment, misconduct  or  ordinary  negligence  in  connection  with 
their  duties.^^  An  officer  of  a  corjDoration  cannot  complain 
because  the  court  finds  that  the  corporation  also  is  liable.^^ 
One  officer  or  agent  may  be  guilty  of  fraud,  and  may  be 
liable,  while  another  director  or  officer  who  has  no  part 
therein  is  not  liable.^'^     The  directors  of  a  corporation  have 

41  Smith  V.  Inter-Mountain  Auto  Eoy  White  etc.  Co.,  25  Idaho,  478, 
Co.,  25  Idaho,  212,  136  Pac.  1125.  138   Pac.   825. 

42  State  V.  Superior  Court,  86  46  Dunaway  v.  Anderson,  22  Cal. 
Wash.  657,  150  Pac.  1149.  App.   691,   136   Pac.   309. 

43  Scibor  V.  Oregon-Washington  R.  ,,  McFarland  v.  Carlsbad  Hot 
&  N.  Co.,  70  Or.  116,  140  Pac.  629.  ^^^.^^^  Sanatorium  Co.,  68  Or.   530, 

44  Inscho  V.  Mid-Continent  Dev.  ^^^_  ^.^^  ^9^5^^  gg^^  ^3^  p^^_  209; 
Co.,  94   Kan.   370,   Ann.   Cas.   1917B,  p^,^^^  ^    ^^^^  ^.^^  ^^^^^  ^^  ^  ^2  ^^^ 


546,   146  Pac.   1014. 

46  Frontier    Milling    &    E.    Co.    v, 


353,  142  Pac.  769. 
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only  a  fiduciary  duty  to  the  stockholders  in  dealings  affect- 
ing the  stock.** 

§  3486a.  The  liability  of  stockholders  for  the  debts  of  the 
corporation. — Under  the  statutes  there  can  be  but  one  kind 
of  stock,  that  is,  capital  stock  of  a  corporation,  so  that 
within  the  limit  of  the  authorized  stock  no  person  can  hold 
a  share  of  it,  by  whatever  name  it  may  be  called,  without 
incurring  the  liability  which  the  law  attaches  thereto.^^  If 
there  is  no  statute  in  the  state  wherein  a  person  resides 
which  imposes  upon  him  a  liability  as  a  stockholder  in  a 
foreign  corporation,  the  statute  of  the  state  incorporating 
the  company  or  the  articles  which  it  adopts  furnishes  the 
rule  regulating  his  liability  to  its  creditors.^^  An  additional 
liability  imposed  upon  stockholders  is  in  derogation  of  the 
common  law,  and  must  be  strictly  construed.^^  In  Cali- 
fornia, a  creditor  need  not  resort  to  the  assets  of  a  cor- 
poration before  proceeding  against  the  stockholders.^^  A 
creditor's  claim  against  a  corporation  must  be  reduced  to 
judgment  and  an  execution  thereon  returned  unsatisfied 
before  seeking  the  aid  of  equity  to  enforce  a  collection 
against  the  stockholder  who  has  not  fully  paid  for  his  stock, 
but  where  a  corporation  is  wholly  insolvent  except  for  un- 
paid stock  subscriptions  which  the  judgment  creditor  has 
made  an  attempt  to  reach  by  an  execution,  the  showing  of 
the  return  of  the  writ  unsatisfied  is  not  necessary  to  sup- 
port an  action  against  the  stockholder.^^ 

48  Steinfeld  v.  Nielsen,  15  Ariz.  52  Eva  v.  Andersen,  166  Cal.  420, 
424,  139  Pac.  879.  137    Pac.    16. 

49  Gordon  v.  Cummings,  78  Wash.  53  Merchants'  etc.  Agency  y. 
515,  139  Pac.  489.  Davidson,  23  Cal.  App.  274,  137  Pac. 

50  Garetson  Lumber  Co.  v.  Hinson,  1091;  Garetson  Lumber  Co.  v.  Hin- 
69  Or.  605,  140  Pac.  633.  son,  69  Or.  605,  140  Pac.  633. 

51  .Tones  v.  Rankin,  19  N.  M.  56, 
140  Pac.  1120. 
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§3487.  Stockholder's  liability,  how  enforced.  —  The 
proper  remedy  of  a  creditor  of  an  insolvent  corporation  to 
reach  a  fund  paid  to  a  stockholder  as  a  dividend  in  liquida- 
tion is  by  suit  in  equity  and  not  by  an  action  at  law.  In 
Oregon,  the  trust  fund  doctrine  does  not  apply  to  the  assets 
of  a  going  corporation.^*  In  Utah,  a  creditor  cannot  sue  a 
stockholder  directly  for  the  debt  due  the  corporation  upon  a 
stock  assessment,  but  may  enforce  such  a  liability  by  a  gar- 
nishment.^' 

§  3489.  Stockholder's  liability  on  subscriptions. — The 
amount  due  upon  corporation  stock  issued  when  not  fully 
paid  up  is  considered  as  money  due  the  corporation,  and 
judgment  creditors  of  the  corporation  may  resort  to  such 
fund.^^  If  capital  stock  is  wrongfully  issued  for  a  nominal 
consideration,  upon  the  insolvency  of  the  corporation  such 
subscribers  are  liable  to  the  incorporators  upon  their  sub- 
scriptions." Unpaid  subscriptions  to  the  capital  stock  of 
an  insolvent  corporation  are  a  trust  fund  for  the  benefit 
of  the  creditors.^®  A  judgment  creditor  of  an  insolvent 
company  may  enforce  payment  to  it  of  the  full  par  value  of 
the  stock,  less  the  price  actually  paid  by  the  stockholder,^^ 
but  the  purchaser  from  a  corporation  of  fully  paid  stock  for 
a  sum  less  than  par  is  not,  in  the  absence  of  fraud,  liable 
to  the  creditor  for  the  difference  between  what  he  paid  and 
par  value.^*^  If  a  creditor  has  notice  that  the  defendant 
stockholder  has  had  stock  issued  to  him  in  exchange  for 

54  Garetson  Lumber  Co.  v.  Hinson,  Soap  Lake  Salts  Remedy  Co.,  77 
69  Or.  605,  140  Pae.  633;   Chamber-       Wash.   332,   137  Pae.  461. 

lain  V.  Piercy,  82  Wash.  157,  143  Pae.  58  Chamberlain  v.  Piercy,  82  Wash. 

977.  157,  143  Pae.  977;   John.s  v.  Clother, 

55  Dotson  V.  Hoggan,  44  Utah,  295,       ^«  ^^^^^  ^O^,  139  Pae.  755. 

140  Pae    I'^S  ^^  Merchants'     Mutual     Adjusting 

Agency    v.    Davidson,    23    Cal.    App. 

56  Harrison    v.    Armour,    169    Cal.       £74   137  Pae.  1091. 

787,  147   Pae.  1166.  60  Henry    v.     Semonian,    27     Colo. 

67  German-American  State  Bank  v.       App.  487,  150  Pae.  818. 
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overvalued  property,  he  cannot  enforce  his  debt  against 
such  a  stockholder  in  the  absence  of  fraud.^^  A  corpora- 
tion's implied  obligation  to  pay  for  coal  wrongfully  mined 
by  it  is  a  debt  which  authorizes  a  suit  against  a  stock- 
holder.^^ The  right  of  action  upon  unpaid  subscriptions 
to  an  insolvent  corporation  is  for  the  benefit  of  all  the  cred- 
itors, and  no  one  creditor  can  sue  thereon  for  his  own  ex- 
clusive benefit.^^  One  who  holds  stock  as  collateral  or  in  a 
representative  capacity  is  not  liable  for  corporate  debts.*'* 
A  legatee  who  does  not  renounce  a  legacy  of  corporate  stock, 
and  upon  distribution  of  the  estate  accepts  the  same,  is  the 
owner  from  the  date  of  the  death  of  the  testator,  and  as  such 
is  liable  for  the  debts  of  the  company  contracted  after  the 
death  of  the  testator.®^  A  stockholder's  liability  may  be 
waived  by  contract.®* 

§  3493.  Suits  to  recover  subscriptions. — A  subscriber  to 
capital  stock  of  a  corporation  cannot  defeat  his  liability  on 
the  subscription  by  showing  that  the  corporation  was  not 
engaged  in  the  business  for  which  it  was  organized.*^^  It 
is  no  defense  that  the  stock  certificate  issued  by  a  corpora- 
tion does  not  comply  with  the  requirements  of  the  Ci^al 
Code.®^  Under  the  laws  of  Utah  a  stockholder  cannot  be 
sued  by  a  corporation  where  its  articles  provide  that  the 
private  property  of  a  stockholder  shall  not  be  liable  for  the 

61  Tuttle  V.  Eohrer,  23  Wyo.  305,  65  Western  Pae.  E.  Co.  v.  Godfrey, 
149   Pac.   857,  153  Pac.  27.                         166   Cal.   346,  Ann.  Cas.   1915B,  825, 

62  Abernathy   v.    Loftus,    95    Kan.       136  Pae.  284. 

87,  147  Pac.  818.  66  Kohn   v.    Sacramento   El.   G.    & 

63  Montesano    v.    Carr,    80    Wash.  ^^    ^^^  ^gg  ^^         ^^^  p^^    ^26. 
384,  141  Pac.  894. 

64  Western  Pac.  R.  Co.  v.  Godfrey,  «'  Huster  v.  Newkirk  Creamery  etc. 
166  Cal.  346,  Ann.  Cas.  1915B,  825,  Co.,  42  Okl.  440,  L.  R.  A.  1915A, 
136   Pac.   284;    Cal.   Civ.   Code,  322;  390,  141  Pac.  790. 

Cal.  Const.,  art.  XII,  sec.  3;  Hanson  68  Ferrochem    Co.   t.    Danzigcr,   23 

V.  Sherman    (Pauson),  25   Cal.  App.      Cal.  App.  584,  138  Pac.  966. 
169,  143  Pac.  73. 
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corporate  debts,  and  assessments  of  stock  are  enforceable 
only  by  forfeiture  and  sale.** 

§  3507.  Change  of  name. — A  change  in  the  name  of  a 
corporation  is  not  a  change  of  organization  within  the  stat- 
utes of  Illinois  requiring  the  publication  of  notice  of  change 
of  organization."^"  Statutes  restricting  the  use  of  certain 
forms  of  corporate  names  do  not  apply  to  corporations 
previously  organized.'^^ 

§  3508.  Dissolution. — A  corporation  is  not  dissolved  nor 
is  its  franchise  forfeited  by  the  occurrence  of  a  cause  of 
dissolution  or  forfeiture  -^^  a  corporation  is  responsible  only 
to  the  sovereignty  by  which  it  is  created,  and  continues  to 
exist  until  such  sovereignty  procures  an  enforcement  and 
adjudication  of  forfeiture."^^  The  power  to  wind  up  the 
affairs  of  a  corporation  and  to  dissolve  it  exists  only  when 
given  by  statute.'^^  The  failure  to  pay  a  license  tax  does 
not  effectually  and  finally  forfeit  the  franchise  until  such 
forfeiture  has  been  duly  proclaimed  -^^  but  when  proclaimed 
it  has  the  same  effect  as  if  it  were  declared  by  judicial  de- 
cree.'^® 

§  3508a.  Dissolution,  effect  of. — The  trustees  of  a  cor- 
poration selling  its  stock  and  dividing  the  entire  proceeds 
as  a  dividend  among  themselves  are  liable  to  the  corpora- 
tion's receiver  for  the  amount  thereof."     The  dissolution 

69  Dotson  V.  Hoggan,  44  Utah,  295,  74  Union  Sav.  &  Inv.  Co.  v.  District 

140  Pac.  128.  Court,  44  Utah,  397,  Ann,  Cas.  1917A, 

TO  Celhilose   Package    Mfg.    Co.   v.  821,  140  Pac.  221. 

Calhoun,  166  Cal.  513,  137  Pac.  238.  75  wilHam  Wilson  Co.  v.  Trainor, 

71  Lorntsen  v.  Union  Fisherman's  37  Cal.  App.  43,  148  Pac.  954;  Kla- 
Co-op.  Packing   Co.,  71  Or.  540,   143  ^^^^  Lumber  Co.  v.  Bamber,  74  Or. 

P^<^-  ^-1-  287,   142  Pac.   3.39,   145  Pac.  650. 

72  Pruflential      Securities      Co.     v. 

Three  Forks  etc.  E.  Co.,  49  Mont.  567,  ''^  Brandon  v.  Umpqua  Lumber  etc. 

144  Pac.  158.  ^o-'  ^^^  ^'^^-  ^^2,  136  Pac.  62. 

73  Hatfield  v.  People's  Water  Co.,  77  Brenaman  v.  Whitehouse,  85 
25  Tal.  App.  502,  144  Pac.  300.  Wash.  355,  148  Pac.  24. 
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of  a  corporation  terminates  its  existence  as  a  legal  entity 
and  renders  it  incapable  of  suing  or  being  sued  as  such,'^^ 
but  since  the  amendment  of  1907,  in  California,  any  action 
which  is  pending  may  be  prosecuted  as  though  no  forfeiture 
had  occurred,  and  may  be  continued  in  the  corporate  name 
notwithstanding  the  forfeiture,  even  to  taking  an  appealJ^ 
In  California,  an  action  to  set  aside  the  action  of  such 
trustees  must  be  commenced  within  six  months  after  the 
action  was  takenj^^ 

§  3509.  Trustees  or  receivers,  appointment  of. — A  cor- 
poration cannot  fraudulently  dispose  of  its  property  to  the 
damage  of  its  creditors.  The  capital  stock  is  a  trust  fund 
for  the  payment  of  its  debts,  upon  the  benefit  of  which  the 
law  presumes  credit  was  given,  and  the  corporation  cannot 
legally  reduce  its  available  resources,  even  though  solvent. 
This  rule  merely  prevents  the  distribution  of  the  corporate 
property  among  the  stockholders  or  its  application  to  any 
foreign  purpose  until  its  debts  are  paid.^^  Mere  insolvency 
itself  does  not  convert  corporate  property  into  a  trust 
fund.^^  A  creditor  cannot  justify  the  appointment  of  a 
receiver  of  an  insolvent  corporation  upon  the  ground  that 
such  proceeding  would  transfer  the  property  for  the  benefit 
of  the  creditors.^^  That  a  solvent  corporation  has  been  los- 
ing money  and  that  the  majority  stockholder  has  increased 
his  salary  at  the  same  time  does  not  authorize  the  ap- 
pointment of  a  receiver  at  the  request  of  a  minority  stock- 
holder.^^    A  court  of  equity  has  no  power  to  appoint  a 

78  Brandon  v.  Umpqua  Lumber  etc.  24;  Burrel  Collins  Brokerage  Co.  v. 
Co..  166  Cal.  322,  136  Pac.  62.  Dunn,  91  Kan.  64,  136  Pac.  939. 

79  Id.  81  Garetson  Lumber  Co.  v.  Hinson, 
79a  Section    341,    Code    Civ.    Proc,       69  Or.  605,  140  Pac.  633. 

as  amended  in  1917.  82  Prudential  Sureties  Co.  v.  Three 

80  Wilson  V.  Baker  Clothing  Co.,  Forks  etc.  R.  Co.,  49  Mont.  567,  144 
25  Idaho,  378,  50  L.  E.  A.   (N.  S.)        Pac.  158. 

239,     137    Pac.     896;     Brenaman    v.  83  Curtiss  v.  Dean,  85   Wash.  435, 

Whitehouse,  85  Wash.  355,  148  Pac.       148  Pac.  581. 
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receiver  except  as  ancillary  to  an  actual  pending  suit 
brought  against  the  corporation.^*  Courts  have  no  juris- 
diction to  appoint  a  receiver  of  the  entire  assets  of  a  cor- 
poration in  an  action  for  the  price  of  goods  sold  and  de- 
livered,^^ and,  as  a  rule,  a  receiver  should  not  be  appointed 
without  notice  to  the  parties  to  be  affected.^^  Except  so  far 
as  the  control  of  a  corporation  is  placed  in  the  hands  of  the 
receiver,  its  officers  continue  to  exercise  their  functions.^^ 
The  appointment  of  a  receiver  partly  suspends  the  cor- 
porate functions,  but  does  not  dissolve  the  corporation  or 
transfer  its  property.®^ 

§  3516.  Suits  by  stockholders. — The  ordinary  remedy  for 
injuries  to  a  corporation  is  to  be  sought  primarily  through 
corporate  action,  and  shareholders  cannot  ordinarily  sue 
in  equity  to  redress  such  wrongs,  unless  the  directors  are 
guilty  of  a  breach  of  trust  and  the  corporation  refuses  to 
sue.^*^  A  demand  upon  a  corporation  to  sue  to  set  aside 
transfers  of  its  property''  made  in  fraud  of  the  rights  of  its 
stockholders  is  not  a  condition  precedent  to  a  suit  by  the 
stockholders  where  the  officers  of  the  corporation  have  con- 
trol of  it  and  are  hostile  to  the  plaintiff,  and  themselves  had 
requested  the  transfer  of  the  property.^*  If  an  action  is 
prosecuted  by  a  stockholder  for  the  benefit  of  the  corpora- 
tion and  the  corporation  is  benefited  thereby,  the  court  may 
properly  enter  judgment  in  favor  of  the  stockholder 
against  the  corporation  for  all  costs,  attorney  fees,  etc.^^ 

84  Stacy  V.  McNicholas,  76  Or.  167,  89  Smith  v.  Oklahoma  Supply  Co., 
144  Pac.  96,  148  Pac.  67,  46  Okl.  776,  149  Pae.  879. 

85  ElUott  V.  Superior  Court,  168  ^^  Ylemmg  v.  Black  Warrior  Cop- 
Cal.  727,  145  Pac.  101.  p^^  ^„    ^^^^  ^5   ,^^.^    ^^  5,  L.  E.  A. 

80  Stacy  V.  McNicholas,  76  Or.  167,  ,   g            ^gg  p^^_  ^^g^ 
144  Pac.  96,  148  Pac.  67. 

87  Eowe  V.  Stevens,  25  Idaho,  237,  ^^  Steinfeld  v.  Zeckendorf,  15  Ariz. 
137  Pac.  159.  ^^^'   ^^^  ^'*^-   1^44;   Colley   v.   Sapp, 

88  State  V.  EHstrict  Court,  50  Mont.  ^4  Okl.  16,  142  Pae.  989,  1193. 
259,  146  Pac.  539. 
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§  3535a.  Complaint — By  a  corporation  for  an  account- 
ing and  for  relief  for  violation  of  trust,  and  for  sale  of 
pledged  stock  delivered  to  secure  any  amounts  found  due. 

Form  No.  963a. 
[Title  of  Court  and  Cause.] 
Now  come  the  plaintiffs,  and  for  cause  of  action  allege: 

1.  That  during  all  the  times  hereinafter  mentioned,  the 

plaintiff was,  and  it  ever  since  has  been,  and  now  is, 

a  corporation  organized  and  existing  under  the  laws  of  the 

state  of  ,  and  having  its  principal  place  of  business 

at  the  county  of ,  and  engaged  in  the  business  of  the 

sale  of  lumber;  and  that  during  all  said  times  it  carried 

on  and  conducted  in  the  county  of  ,  state  of  ,  a 

branch  of  its  said  business  of  selling  lumber  as  aforesaid. 

2.  That  for  more  than  three  years  last  past,  the  plaintiff 

has  been,  and  he  now  is,  the  president  of  the ,  a 

corporation. 

3.  That  from   the  day  of ,  to  the day  of 

,  defendant was  the  trusted  agent  and  employee 

of  the  plaintiff,  the ,  a  corporation,  and  the  manager 

of  the  branch  of  its  business  which  was  carried  on  in  the 

county  of ,  as  aforesaid;  and  that  during  all  said  times 

defendant ,  as  such  agent,  employee  and  manager,  had 

the  sole  charge,  control  and  management  of  all  of  the 
business  of  said  corporation  plaintiff  in  said  county,  and 
it  was  his  duty  as  such  agent,  employee  and  manager,  dur- 
ing all  said  times,  to  receive  and  safely  keep  and  properly 
and  accurately  account  for  all  the  moneys  and  property 
tliereof  coming  into  his  hands  or  under  his  control,  or  situ- 
ated or  being  in  said    county  of ,  in   connection  with 

said  business;  and  it  was  his  duty  during  all  said  time  to 
keep  accurate  and  correct  accounts  of  all  the  business  and 
affairs  of  said  corporation,  and  of  all  its  moneys  and  prop- 
erty in  said  county,  or  coming  into  his  hands  or  under  his 
control;  and  also  to  oversee  and  direct  all  other  employees 
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of  tlie  corporation  in  said  county,  and  to  see  that  all  prop- 
erly, faithfully  and  honestly  performed  their  duties  as 
such;  and  during  said  times  it  was  his  duty,  in  the  full  and 
complete  discharge  of  his  trust,  to  furnish  the  corporation 
from  time  to  time,  or  whenever  required,  true  and  correct 
statements  of  the  accounts  and  affairs  and  property,  and 
to  accurately  account  for  and  pay  over  to  said  corporation 
all  moneys  thereof,  received  by  him  in  the  course  of  conduct 
of  his  employment,  or  the  management  or  the  direction  of 
its  said  business  in  said  county;  and  during  all  said  times 
it  was  generally  his  duty  to  care  for  and  protect  in  all  par- 
ticulars the  financial  interests  and  welfare  and  the  business 
and  property  of  said  corporation  in  connection  with  said 
branch  of  the  state  business  of  said  corporation  in  said 
county. 

4.  That  during    the    times    aforesaid,  and  prior  to  the 

day  of ,  the  defendant ,  at  divers  and  sundry 

times,  received  considerable  sums  of  money  for  the  use 
and  benefit  of  said  corporation  plaintiff,  which  said  moneys 
have  not,  nor  has  any  part  thereof,  ever  been  accounted 

for  or  paid  to  the  plaintiff  the  said by  said  defendant. 

That  at  divers  and  sundry  times  the  defendant appro- 
priated to  his  own  use  considerable  sums  of  money  coming 
into  his  hands  as  such  agent  and  employee,  and  in  the 
course  of  the  conduct  of  said  business,  no  part  of  which 
has  ever  been  accounted  for  or  paid  to  the  said  corporation 
plaintiff.     That  at  divers  and  sundry  times  during  the  said 

period  and  prior  to  the  said day  of ,  considerable 

sums  of  money,  the  property  of  plaintiff  were  lost 

to  said  plaintiff,  through  the  dishonesty,  embezzlement, 
and  defalcations  of  other  employees  of  said  plaintiff,  the 

consequences  of  the  neglect  of  defendant to  properly 

discharge  his  duty  as  such  agent  and  manager  of  said 
business;  no  part  of  which  said  moneys  has  ever  been  ac- 
counted for  or  paid  to  the  said  plaintiff ,  and  that  dur- 
ing said  time  and  prior  to  said day  of ,  consider- 
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able  sums  of  money  and  property  have  been  lost  to  said 
corporation  plaintiff  through  the  willful  failure  and  neg- 
lect of  said to  properly  discharge  his  duties  as  agent 

and  manager  of  said  business,  no  part  of  which  has  ever 
been  accounted  for  or  paid  to  said  plaintiff;  that    during 

said  time,  and  prior  to  said day  of ,  considerable 

sums  of  money  and  other  property  have  been  lost  to  said 
plaintiff  in  divers  and  sundrj^  ways  and  means  through  the 
willful  and  wrongful  mismanagement  and  fraud  of  defend- 
ant   ,  no  part  of  which  has  been  accounted  for  or  paid 

over  to  said  corporation  plaintiff;  that  during  all  said  times 

defendant  had  the  direct  charge  and  control  of  the 

books  and  accounts  of  said  corporation,  and  that  he  will- 
fully and  fraudulently  caused  the  same  to  be  kept  in  a 
careless  and  fraudulent  manner,  for  the  purpose  of  covering 
up  his  aforesaid  irregular  transactions  in  connection  with 
the  discharge  of  his  trust.  That  plaintiffs  are  unable  to 
state  the  precise  amount  of  the  several  items,  but,  accord- 
ing to  information  and  belief,  charge  that  the  full  amount 

thereof  equals  in  the  aggregate  $ or  thereabouts,  which 

amount  they  allege  to  have  been,  on ,  and  to  now  be, 

due  and  owing  from  the  said  as  the  consequence  of 

his  willful  failure  to  discharge  his  tinist  to  plaintiff  the 

as  aforesaid. 

5.  That  on  the    said  day   of  ,  and    while  the 

amount  of  the  said  indebtedness  of  the  said to  the  said 

,  a  corporation,  was  unsettled  and  in  dispute  between 

defendant and  said  corporation,  the  said in  order 

to  secure  to  the  said the  payment  by  him  of  all  sums 

of  money  that  were  then  due  or  owing  from  him,  the  said 
to  the  said ,  or  which  might  thereafter  upon  care- 
ful investigation  of  the  books  and  aifairs  of  the  said  com- 

joany  be  found  to  be  due  or  owing  from  the  said to  said 

corporation,  or  for  the  payment  of  which  the  said was 

at  that  time,  either  in  law  or  in  equity,  liable  to  the  said 
corporation,  or  for  which  he  might  be  in  any  manner  liable 
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by  reason  of  having  been  the  agent  and  employee  thereof 
as  aforesaid,  did  make,  execute  and  deliver  to  plaintiff 

,  president  of  the  said ,  the  following  assignment 

and  instrument  in  writing,  duly  signed  by  him,  the  said 

,  in  words  and  figures  following,  to  wit:  [Here  insert 

copy  of  agreement.] 

6.  [Insert  allegations  as  to  the  acceptance  of  the  trust 
so  created.] 

7.  That  at  the  date  of  the  execution  of  said  instrument 

by  said to  said ,  to  wit,  the day  of ,  said 

was  engaged  in  an  investigation  and  examination  of 

the  books  and  affairs  and  accounts  of  the  branch  business 
thereof,  which  had  been  under  the  management  of  defend- 
ant   in  said  county  of ,  for  the  purpose  of  ascer- 
taining the  true  state  and  condition  thereof;  and  that  there- 
after said  investigation  was  continued  by  these  plaintiffs 
until  on  or  about  the day  of ;  that  plaintiffs  ascer- 
tained from  such  examination  and  investigation,  and  they 
so  cliarge  the  truth  to  be,  that  at  the  date  of  said  assign- 
ment, a  large  defalcation  existed  in  respect  thereof, 
whereby  the  plaintiff,  the ,  had  suffered  a  loss  of  up- 
wards of ,  as  aforesaid;  that  said  aggregate  loss  was 

the  result  of  a  great  variety  of  fraudulent  acts  and  omis- 
sions, and  of  violations  and  breaches  of  trust  on  the  part 

of  said ,  and  that  said  losses  arose  through,  and  were 

endeavored  to  be  covered  up  by,  a  system  of  falsifications 
of  the  books  and  accounts  of  the  said  corporation,  and  of 
irregular  transactions  carried  on  and  conducted  with  the 

knowledge  and  concurrence  of  said ,  in  violation  of  his 

trust,  and  under  circumstances   which  it  was  his  duty  to 

know  all  the  facts  and  to  protect  his  principal,  the  , 

but  in  each  instance,  and  in  violation  of  his  trust,  he  will- 
fully failed  and  neglected  to  do  so;  and  that  the  following 
were  the  principal  methods  employed  by,  and  with  the 
knowledge  and  concurrence  of,  the  said ,  and  in  will- 

36 
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ful  violation  of  his  duty  and  trust,  as  the  agent  and  em- 
ployee of  said  coi7)oration,  wliereby  said  aggregate  loss 
arose,  namely:  [Here  insert  enumeration  of  different 
methods  by  which  it  is  charged  defendant  caused  the  loss 
to  plaintiff.] 

That  all  of  the  foregoing  and  specified  irregularities 
were  conducted  and  carried  on  by,  and  with  the  knowledge 
and  consent  and  concurrence  and  through  the  willful  neg- 
lect of,  the  said  ,  and  in  violation  of  his  trust;  and 

that  in  consequence  thereof  the  said  has  been  de- 
frauded of  the  aforesaid  large  sum  of  money  and  property; 
that  had  it  not  been  for  the  willful  acts,  fraud,  and  negli- 
gence of  the    said  ,  no   part  of   said  loss   would  and 

could  have  occurred.  That  to  determine  the  true  and  pre- 
cise amount  of  said  defalcations,  either  in  whole  or  in  part, 
and  to  determine  the  amount  of  money  for  the  payment 

of  which  to  said  — —  said is  liable,  the  taking  of  an 

account  of  the  books  and  affairs  and  business  of  the  said 
corporation  so  carried  on  under  the  management  and  con- 
trol of  defendant  ,  as  hereinbefore  alleged,  is  neces- 
sary; and  that  without  the  taking  of  said  account  it  will  be 
impossible  to  detei*mine,  either  in  whole  or  in  part,  the  full 
amount  of  the  demand  of  the  said against  the  defend- 
ant   ,  to  secure  which  the  aforesaid  stock  was  so  trans- 
ferred by  said to  said ,  as  trustee,  and  it  will  be 

impossible  for  said  to  discharge  his  said   trust;  that 

prior  to  the  commencement  of  this  action  the    plaintiffs 

demanded  of  said that  he  account  for  and  pay  over 

to  the  said and  to  said the  said  sums  of  money, 

making  in  the  aggregate  the  said  sum  of  $ ,  or  there- 
abouts, and  that  he  acknowledge  to  plaintiffs  his  indebted- 
ness in  such  amounts,  so  as  to  enable  said to  definitely 

ascertain  and  know  what  amounts  of  the  proceeds  of  the 

sale  of  said  shares  of  stock  should  be  paid  to  said  , 

and  to  discharge  of  his  aforesaid  trust;  but  that  the  said 
has  refused,  and  still  refuses,  to  acknowledge  the  said 
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indebtedness,  or  any  part  thereof;  and  that  he  has  refused, 
and  still  refuses,  to  pay  the   same  or  any  part  thereof,  in 

excess  of  $ ,  an  amount  which  plaintiffs  allege  to  be  far 

less  than  his  true  indebtedness  as  aforesaid. 

9.  That  defendant  has  or  claims  some  interest  in 

or  lien  upon  the  stock  described  in  the  said  instrument 
hereinbefore  set  forth  at  length,  and  now  vested  in    said 

,  tiTistee,  but  that  the  same  was   acquired  subject  and 

subsequent  to,  and  it  is  subject  and  subordinate  to,  the 
plaintiffs'  claim  and  lien  thereon. 

Wherefore,  the  plaintiffs  demand  judgment: 

(a)  For  an  accounting  between  the  defendant and 

the of  and  as  to  all  the  matters  hereinbefore  set  forth, 

in  order  to  detennine  the  true  and  correct  amount  of  said 
indebtedness  and  claim  against  said  defendant,  and  which 

he  should  pay  to  the  said ,  by  reason  of  the  aforesaid 

violations  of  his  trust. 

(b)  That  after  said  accounting  has  been  had,  and  the 
same  is  completed,  and  the  balance  for  which  said  — - 

should  account,  and  which  he  should  pay,  to  the  is 

fully   ascertained,    that   plaintiff   the ,  a   corporation 

aforesaid,  have  judgment  therefor  against  the  said  defend- 
ant; that  the  said    stock   may  be  sold  by   the  said  , 

trustee,  as  aforesaid,  and  that  the  net  proceeds  of  said  sale 
be  applied  as  in  said  trust  provided,  etc.;  that  in  the  event 
a  deficiency   exists,    judgment   may  be    docketed  for  the 

amount  of  such  deficiency  against  the   defendant ,  in 

favor  of  the  said  plaintiff,  the  ,  a  corporation;  and 

that  said  defendants,  and  each  of  them,  be  barred  and  fore- 
closed of  all  right,  claim,  interest  or  equity  of  redemption 
in  or  to  the  aforesaid  stock,  and  that  plaintiffs  have  their 
costs  herein,  and  such  other  and  further  relief  as  to  the 
court  may  seem  meet  and  e(iuitable. 

,  Attorneys  for  Plaintiffs. 

[Verification.] 
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§  3535b.  Complaint — By  minority  stockholders,  prose- 
cuted for  the  use  and  benefit  of  the  corporation,  and  for  the 
collection  of  sums  alleged  to  be  due  the  corporation. 

Form  No.  936b. 
[Title  of  Court  and  Cause.] 
[After  formal  allegations:] 

5.  That  on  or  about  the day  of ,  one and 

one ,  being  at  that  time  owners  and  in  control,  by  them- 
selves and  others  representing  them,  of  a  majority  of  the 

outstanding  stock  of  the  defendant  corporation,  the  

company,  purchased  and  caused  to  be  purchased  by  them- 
selves and  others  representing  them  a  majority  of  the  out- 
standing stock  of  the  defendant  corporation,  the com- 
pany, and  on  said  date  elected  and  caused  to  be  elected  a 
majority  of  the  board  of  directors  of  the  last-named  com- 
pany; and  ever  since  said  date  the  said and are 

and  have  been  in  actual  control  of  both  of  said  corporations. 

6.  That  at  all  times  since ,  the  said and , 

by  themselves  and  those  representing  them,  have  operated 

and  controlled  the  said  defendant company  in  their 

own  interests,  and  in  the  interests  of  the  said  com- 
pany, and  have  disregarded  the  rights  and  interests  of 
these  minority  stockholders;  and  these  plaintiffs  allege, 
upon  information  and  belief,  that  the  control  of  the  said 

company  was  obtained  by  the  said and for 

the  purpose  of  preventing  competition  with  the  said  

company,  and  making  it  an  adjunct  thereto,  disregarding 
the  rights  and  interests  of  these  plaintiffs. 

7.  That  the  said company,  by  its  board  of  directors 

and  legally  constituted  officers,  being  under  the  same  con- 
trol as  the company,  has  failed,  neglected  and  refused 

to  bring  action  against  the  last-named  company  for  said 
sum  of  money  due  and  owing  as  aforesaid,  and  has  failed 
and  neglected   and  refused   to   insist  upon   the  payment 
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tliereof.  That  these  plaintiffs  have  at  various  times  re- 
quested said  board  of  directors  and  the  members  thereof 
to  bring  action  and  collect  said  amount  so  due,  and  at  all 
times  have  endeavored  by  every  means  within  their  power 
to  secure  action  by  said  corporation  on  said  claim;  but  said 
corporation,  by  its  directors  and  officers,  has  at  all  times 

refused  and  neglected  to  do  so.     That  on  or  about  the 

day  of ,  these  plaintiffs  served  and  caused  to  be  served 

upon  the  board  of  directors  of  the  said company  a  de- 
mand in  writing  that  suit  be  commenced  against  the  said 

—  company  upon  said  claim;  but  said  board  has  refused, 

and  ever  since  refuses,  to  bring  said  action.  And  these 
plaintiffs  are  compelled  to  bring  said  action  for  the  benefit 
of  said company,  in  order  that  they,  as  minority  stock- 
holders therein,  may  have  their  rights  as  such  protected 
[etc.]. 

■ ,  Attorney  for  Plaintiffs. 

[Verification.] 

§  3535c.  Complaint — For  conversion  of  stocks  and 
bonds  pledged  by  the  plaintiff  to  secure  debts,  and  to  annul 
unauthorized  and  void  acts  of  the  pledgees  acting  as  direc- 
tors of  the  corporation  and  as  trustees  of  such  stocks  and 
bonds. 

Form  No.  936c. 

[Title  of  Court  and  Cause.] 

Now  come  plaintiffs,  and  by  leave  of  the  court  file  this 
their  amended  complaint,  and  allege  as  follows: 

1.  That is  a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  state  of ,  and  is  the  owner  of 

the  works  and  a  system  of  mains,  pipes  and  various  other 
real  and  personal  property  used  in  the  manufacture,  dis- 
tribution and  sale  of  gas  in  the  city  of ,  county  of , 

state  of . 
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2.  That  at  all  times  herein  mentioned  constituted, 

and  now  constitute,  the  board  of  directors  of  said  coi-po- 
ration. 

3.  That  plaintiff  is  the  owner  and  holder  of  five 

shares  of  the  capital  stock  of  said  corporation;  [here  insert 
averments  as  to  the  holdings  of  the  remaining  plaintiffs]. 

4.  That  the  total  number  of  shares  of  capital  stock  of 

said  corporation  issued  and  now  outstanding  is and  no 

more. 

5.  That  on  the day  of ,  plaintiffs assigned 

certain  shares  of  stock  in  said  corporation  in  trust  to ; 

the  full  number  of  shares  of  said  stock  and  the  purposes  of 
said  trust  being  set  out  in  a  declaration  of  trust  at  that  time 

executed  by  said in  words  and  figures  as  follows,  to 

wit: 

[Insert  declaration.] 

6.  That  one  share  of  said  capital  stock  each  was  hereto- 
fore transferred  to  said ,  to  qualify  them  as  directors 

of  said  corporation,  but  neither  of  said  persons  was  a  true 
owner  of  any  stock  in  said  corporation. 

7.  That  on  the day  of ,  the  said  corporation,  for 

a  valuable  consideration,  issued  and  delivered  to  sundr^^ 

parties  its  bonds  in  the  sum  of  $ ,  which  bonds  were 

secured  by  a  mortgage  executed  and  delivered  by  said  cor- 
poration to in  trust  for  the  payment  of  said  bonds  and 

the  interest  thereon,  which  mortgage  covered  and  included 
all  the  property  real  and  personal  then  owned  by  said  cor- 
poration or  which  it  might  thereafter  acquire. 

8.  That  on  the day  of ,  said  defendant con- 
verted to  his  own  use  certain  of  the  bonds  issued  by  said 

corporation  as  alleged  in  paragraph ,  and  which  were 

then  the  property  of ,  which  bonds  were  of  the  face 

value  of  $ ,  and  were  held  by  said as  security  for 

the  payment  of  the  indebtedness  of to  him,  described 

in  the  declaration  of  trust  hereinbefore  set  forth;  that  said 
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bonds  were  of  a  greater  value  than  the  total  amount  of  said 
indebtedness;  and  that  the  plaintiff  heretofore  noti- 
fied said that  he  had  credited  him  with  the  amount  of 

said  indebtedness,  and  would  hold  him  liable  for  the  bal- 
ance of  said  excess  of  the  value  of  said  bonds  over  said  in- 
debtedness, and  the  said  indebtedness  of to  defendant 

has  been  fully  paid  and  discharged. 

9.  That  upon  the day  of ,  defendant con- 
verted to  his  own  use  certain  of  the  bonds  issued  by  said 

corporation  as  alleged  in  paragraph ,  and  which  were 

then  the  property  of  ,  which  bonds  were  of  the  face 

value  of  $ ,  and  were  held  by  said as  security  for 

the  payment  of  the  indebtedness  of to  him,  described 

in  the  declaration  of  trust  hereinbefore  set  forth;  that  said 
bonds  were  of  a  greater  value  than  the  total  amount  of  said 
indebtedness,  and  plaintiff heretofore  notified  said  de- 
fendant   he  had  credited  him  with  the  amount  of  said 

indebtedness,  and  would  hold  him  liable  for  the  balance  of 
the  excess  of  the  value  of  said  bonds  over  said  indebted- 
ness, and  the  said  indebtedness  to  said has  been  fully 

paid  and  discharged. 

10.  That  the  indebtedness  of  plaintiff to  defendant 

mentioned  in  the  declaration  of  trust  as  hereinbefore 

set  forth  has  been  fully  paid  and  discharged,  and  said  plain- 
tiff   is  not  indebted  to  said  defendant in  any  sum 

whatever. 

11.  That  on  the day  of ,  and  at  all  times  until 

the day  of , was  the  secretary  of  said  corpo- 
ration. 

12.  That  on  the day  of ,  defendants and 

undertook  to  call  a  special  meeting  of  the  board  of 

directors  of  said  corporation,  by  issuing  the  following  no- 
tice, to  wit:  [Insert  notice.] 

13.  That  no  other  notice  of  any  other  sort  or  kind  what- 
ever than  the  one  heretofore  set  forth  was  given  or  served 
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in  any  way  for  a  meeting  of  the  board  of  directors  of  said 
corporation  on  said day  of ,  nor  was  there  a  meet- 
ing of  said  board  of  directors  of  said  corporation  called  for 
said  day  or  time,  or  any  order  made  calling  a  meeting  by 
the  president  or  any  other  person,  nor  was  any  notice  issued 
by  the  secretary  upon  order  of  the  president  or  of  any  other 
person. 

14.  That  on  the  day  of ,  the  defendants  

and pretended  to  meet  as  the  board  of  directors  and 

pretended  to  amend  the  by-laws  of  said  corporation  by  the 
insertion  of  a  publication  that  weekly  meetings  of  the  board 

of  directors  of  said  corporation  should  be  held  upon 

of  each  week  at ;  that  said  pretended  meeting  of  the 

board  of  directors  on  the day  of ,  was  not  a  regu- 
lar meeting  of  said  board  of  directors  of  said  corporation, 
nor  was  the  same  called  in  any  way  except  by  the  sending 

out  of  a  notice  by  defendants and ,  as  aforesaid; 

that  plaintiffs and ,  directors  of  said  corporation, 

were  not  present  at  said  meeting. 

15.  That  on ,  at o'clock ,  these  defendants, 

,  pretended  to  hold  a  meeting  as  the  board  of  directors 

of  said  corporation,  and  adopted  a  resolution  which  recited 

that  the  indebtedness  of  the  corporation  was  $ ,  and 

that  certain  extensions  of  the  plant  of  said  corporation  were 

necessary",  and  ordered  an  assessment  levied  of  $ per 

share  on  the  capital  stock  of  said  corporation,  payable  on 

or  before ,  to ,  treasurer  of  said  company,  and  that 

any  stock  upon  which  such  assessment  should  remain  un- 
paid upon  the day  of ,  should  be  delinquent  and 

advertised  for  sale  at  public  auction,  and  unless  payment 
was  made  before  would  be  sold  on ,  to  pay  the  delin- 
quent assessment;  and  which  resolution  declared  the  pur- 
pose of  said  assessment  to  be  the  payment  of  the  $ in- 
debtedness of  said  corporation  and  the  extension  of  the 
plant  of  said  corporation. 
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16.  That  said  pretended  meeting  of was  not  a  regu- 
lar meeting  of  the  board  of  directors  of  said  corporation, 
nor  was  a  notice  issued  therefor  or  served  upon  the  direc- 
tors, or  either  of  them,  in  any  way  whatever,  nor  was  any 
order  made  by  the  president  or  any  other  person  calling  a 
meeting;  that and were  not  present  at  said  meet- 
ing, and  said had  not  been  notified  and  did  not  have 

notice  of  any  kind  of  the  pretended  amendment  of  said  by- 
laws fixing  the  time  of  the  meetings  of  the  board  of  direc- 
tors of  said  corporation;  and  the  defendants were  the 

only  directors  of  said  corporation  present  at  said  pretended 
meeting.  That  after  the  pretended  adoption  of  said  reso- 
lution and  order  attempting  to  levy  an  assessment  on  the 

capital  stock  of  said  corporation,  defendant caused  to 

be  published  the  following  notice,  to  wit:  [Insert  notice.] 

18.  That  defendant is  the  owner  of  bonds  issued  by 

said  corporation  as  alleged  in  paragraph ,  which  bonds 

are  of  the  face  value  of  $ ;  that  defendant on  the 

day  of ,  converted  to  his  own  use,  as  heretofore 

alleged,  and  thereby  became,  and  ever  since  has  been,  and 
now  is,  the  owner  and  holder  of  bonds  issued  by  said  cor- 
poration as  alleged  in  paragraph ,  which  bonds  are  of 

the  face  value  of  $ ;  that  defendant on  the  

day  of ,  converted  to  his  own  use,  as  heretofore  alleged, 

and  thereby  became,  and  ever  since  has  been,  and  now  is, 
the  owner  and  holder  of  bonds  issued  by  said  corporation 

as  alleged  in  paragraph ,  which  bonds  are  of  the  face 

value  of  $ ;  that  the  total  bond  indebtedness  of  said  cor- 
poration secured  by  deed  of  trust  is  $ . 

19.  That  by  the  levy  and  the  collection  of  an  assessment 

in  the  sum  of  $ ,  and  by  the  expenditure  of  $ for 

the  extension  of  the  plant  of  said  corporation,  the  bonds 

of  each  of  defendants  would  be  greatly  increased  in 

value;  that  each  of  said  defendants ,  at  the  time  of  the 

passage  of  said  resolution,  and  at  all  times  herein  men- 
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tioned,  was  personally  interested  adversely  to  the  interests 
of  the  stockholders  of  said  corporation  in  causing  an  as- 
sessment to  be  levied  and  collected,  and  made  use  of  his 
power  as  director  of  said  corporation  to  obtain  an  advan- 
tage over  the  stockholders  of  said  corporation. 

20.  That  defendants  conspired   and   confederated 

together  for  the  sole  purpose  of  levying  the  said  pretended 
assessment  in  order  to  increase  the  value  of  the  bonds  held 
by  them. 

Wherefore,  plaintiffs  pray  that  this  court  render  its  de- 
cree canceling  and  annulling  said  pretended  assessment, 
and  all  of  the  acts  done  by  the  defendants  in  connection 
therewith,  and  perpetually  restraining  and  enjoining  the 
defendants  from  taking  any  further  proceedings  upon  said 
pretended  assessments,  or  recognizing  the  same  or  the  pre- 
tended sale  thereunder;  and  that  said  pretended  assessment 
and  the  said  attempted  sale  thereunder  be  declared  null 
and  void,  and  that  the  plaintiffs  be  declared  to  be  the  own- 
ers of  the  stock  heretofore  described,  and  that  defendants 
be  required  to  assign  and  transfer  to  plaintiffs  the  cer- 
tificates now  held  by  them  representing  said  shares  of  stock, 
and  that  the  secretary  be  directed  to  cancel  said  warrants 
and  issue  to  plaintiffs  certificates  for  the  stock  owned  by 
them;  and  that  the  plaintiffs  have  such  other  relief  as  to 
the  court  may  seem  equitable  and  just. 

,  Attorneys  for  Plaintiffs. 

[Verification.] 
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§  3569.     When  wife  may  sue  alone. 

§  3577.     Husband  as  agent  of  wife. 

§  3538.    Against  husband  for  goods  furnished  to  wife. — 

Both  hnsband  and  wife  are  chargeable  with  the  family  ex- 
penses, and  may  be  sued  jointly  therefor,  but  this  provision 
is  for  the  protection  of  the  creditors,  and  does  not  change 
the  common-law  duty  of  the  husband  to  provide  such  neces- 
sities.^ A  husband  is  liable  for  the  household  expenses 
incurred  by  the  wife  where  he  has  clothed  her  with  osten- 
sible authority  to  purchase  by  previously  paying  bills  in- 
curred by  her,  and  it  is  not  necessary  to  prove  that  every 
article  furnished  was  of  a  domestic  character,  but  deduc- 
tions may  be  made  for  those  which  are  not.  The  return  of 
the  defendant  after  a  separation  and  his  furnishing  money 
to  the  wife  to  pay  expenses  justifies  an  inference  that  in 
spite  of  a  prior  notice  to  plaintiff  not  to  furnish  goods  he 
nevertheless  now  ratifies  her  purchases  and  becomes  liable 
for  them.^    A  claim  for  merchandise  sold  and  delivered 

1  Taylor  v.  Taylor,  54  Or.  560,  103  2  Meier  &  Frank  Co.  v.  Mitlehner. 

Pac.  524.  75  Or.  331,  146  Pac.  796. 
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warrants  either  a  joint  or  several  judgment  against  tlie 
husband  and  wife.^ 

§  3542.  Expenses  of  the  family. — A  statute  making  the 
expenses  of  the  family  chargeable  to  the  property  of  both 
husband  and  wife  does  not  apply  to  expenses  of  the  manage- 
ment of  a  business  conducted  by  either  or  both  of  them,  and 
work  on  a  farm  or  in  pruning  an  orchard  is  not  within  its 
terms.*  Medical  services  are  necessaries  which  parents  are 
required  to  furnish  their  children,  and  the  wife's  separate 
estate  is  liable  for  necessaries  furnished  the  family  while 
living  with  her  husband.^  In  Idaho,  a  wife  is  under  no  obli- 
gation to  support  the  family  out  of  her  separate  property, 
except  as  provided  by  the  Eevised  Codes,  section  2688,  since 
such  duty  rests  upon  the  husband.^  The  test  to  determine 
whether  community  property  is  liable  for  debts  is  whether 
the  transaction  was  carried  on  for  the  benefit  of  the  com- 
munity, not  whether  it  actually  resulted  in  any  profit 
thereto.'^  If  the  wife  takes  possession  of  a  house  and  the 
husband  and  wife  both  occupy  it,  it  constitutes  a  promise 
upon  the  part  of  both  to  pay  a  reasonable  rental,  by  reason 
of  the  code  provision  that  they  are  jointly  and  severally 
liable  for  the  expenses  of  the  family.^  In  Wyoming,  the 
wife's  separate  property  is  chargeable  with  the  necessary 
expenses  of  the  family  and  the  education  of  the  children.^^ 

§  3543.  Actions  for  torts. — Except  where  modified  by 
statute,  the  common-law  doctrine  prevails  that  a  husband 
must  be  joined  as  a  party  defendant  in  a  suit  growing  out 

3  Keefer  v.  Amicone,  45  Colo.  110,  7  Way  v.  Lyrie  Theater,  79  Wash. 

100  Pac.  594.  275,  140  Pac.  320. 


4  Chamberlain     v.     Townsend,     72 
Or.  207,  142  Pac.  782,  143  Pac.  924. 

5  Evans   V.   Noonan,   20   Cal.   App. 
288,  128  Pac.  794. 

6  ITall  V.  Johns,  17  Idaho,  224,  105  «*  Section    3908,    Comp.    Stats.,    as 
Pac.  71.                                                           amended  1917. 


8  Strom  V.  Toklas,  78  Wash.  223, 
138  Pac.  880;  Williams  v.  Beebee,  79 
Wash.  133,  139  Pac.  867. 
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of  his  wife's  tort,^  and  when  they  are  sued  together,  the 
husband  may  separately  defend  for  his  own  right,  and  if 
their  rights  conflict,  each  may  defend.^" 

Prior  to  the  amendment  of  section  370  of  the  California 
Code  of  Civil  Procedure  of  1913,  an  action  for  personal  in- 
juries to  the  wife  could  be  brought  only  by  the  husband  and 
wife  joining  as  plaintiffs,^"^  but  by  that  amendment  the  neces- 
sity of  joining  the  husband  was  removed  in  actions  brought 
by  the  wife  for  injury  to  her  person,  for  libel,  slander,  false 
imprisonment  or  malicious  prosecution.^^  A  complaint  for 
damages  for  the  separation  of  the  wife  from  her  husband 
in  consequence  of  false  statements  made  by  the  defendant 
to  her  and  which  induced  her  to  treat  her  husband  harshly 
and  compel  him  to  leave  her  is  an  action  for  deceit  within 
the  provisions  of  sections  1708  and  1709  of  the  Civil  Code 
of  California.^^  Since  the  amendment  of  section  427  of  the 
California  Code  of  Civil  Procedure  in  1915,  injuries  to  per- 
sons need  not  be  separately  stated,  and  if  the  action  is 
brought  by  the  husband  and  wife  for  injury  to  the  wife, 
damages  for  loss  of  services  may  be  recovered  without  a 
separate  statement. ^^  The  Oklahoma  statutes  give  a  mar- 
ried woman  the  right  to  sue  alone  for  injuries  to  herself 
and  to  include  therein  a  claim  for  the  cost  of  medical  treat- 
ment if  the  same  is  paid  or  to  be  paid  out  of  her  separate 
earnings.^*  The  loss  of  the  wife's  services  is  a  proper  ele- 
ment of  damages  in  an  action  by  the  husband  for  personal 
injuries  to  the  wife.^^    In  an  action  for  malicious  prosecu- 

9  Horsburgh  t.   Murasky,   169   Cal.  13  Cal,  Stats.  1915,  p.  3065. 

500,  147  Pac.  147.  14  qj^j     ^^^^^    ^^^    ^^^^       ^^^^ 

10  Hageman     v.     Vanderdoes,      15        ooco     acq  a      n    i.    ^  -n.      , 

®  ^  '    „  3363,    4684;     Casteel    v.    Brooks,    46 

Ariz.    312,    Ann.    Ca^.    1915D,    1197,       q^j_   ^g      ^^g   ^^^    ^^g 

L.  E.  A.   1915A,  491,  138  Pac.  1053.       ^^^^   ^^^^^  3^^. .    ^^.^  ^    ^P 

lOa  Moody    V.    Southern    Pac.    Co.,  -o         i-,       oa    /^^  ^     a^^     -t.^    t-. 

^  '       V.    Reynolds,    34    Okl.    405.    126    Pac. 

167  Cal.  786,  141  Pac.  388.  193 

11  Cal.  Stats.  1913,  p.  1408. 

12  Work  V.  Campbell,  164  Cal.  343,  ^^  Zolawonski     v.     Aberdeen,     72 
43  L.  R.  A.    (N.  S.)    581,  128  Pac.       Wash.  95,  129  Pac.  1090. 
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tion  in  Washington  tlie  husband  is  a  necessary  party 
plaintiff  with  the  wife.^^  As  a  general  rule,  an  action  for 
injuries  to  a  wife  must  be  brought  in  the  name  of  the  hus- 
band, the  wife  being  a  proper,  but  not  a  necessary,  party." 

§  3560.  Separate  property  of  the  husband. — Where  a 
transfer  of  personal  property  by  a  husband  is  colorable  and 
he  reserves  an  interest,  it  may  be  declared  void  as  against 
the  widow,  but  a  strong  presumption  lies  in  favor  of  the 
transfer  from  a  father  to  his  sons.^^ 

§  3560a.  Community  property. — Whether  the  property 
is  separate  or  community  is  to  be  determined  by  applying 
the  provisions  of  the  code  to  the  facts  surrounding  the 
acquisition  of  the  property.^^  A  conveyance  of  property 
prior  to  the  adoption  of  the  Nevada  constitution  and  the 
community  estate  law  was  governed  by  the  common  law.-"' 
Where  a  single  man  entered  land  under  the  homestead  laws 
and  was  married  before  final  proof  was  made,  the  prop- 
erty is  separate  property,^^  but  it  is  community  projierty  if 
the  parties  were  married  before  date  of  the  original  entry.^^ 
The  ownership  of  property  taken  in  exchange  is  determined 
by  the  ownership  of  the  property  which  was  given.^^  A 
mortgage  given  to  secure  a  note  to  the  wife  personally 
places  the  note,  as  regards  its  character,  as  separate  or  com- 
munity.^* Where  about  two  thousand  dollars  of  a  wife's 
money  was  deposited  with  moneys  of  the  husband  and  he 

16  Magnuson  v.  O'Dea,  75  Wash.  21  Teynor  v.  Heible,  74  Wash.  222, 
574,  Ann.  Cas.  1915B,  1230,  135  Pac.  46  L.  R.  A.  (N.  S.)  1033,  133  Pac. 
640.  1;  Card  v.  Cerini,  86  Wash.  419,  150 

17  Maynard  v.  Jefferson  County,  54  Pac.  610. 

Wash.  351,  103  Pac.  418.  22  Molina  v.  Eamirez,  15  Ariz.  249, 

18  Poole  V.  Poole,  96  Kan.  84,  150  ^^^  p^^   ^^ 
Pac    592 

19  In  re  Hill's  Estate,  167  Cal.  59,  ''  Smith  v.  Weed,  75  Wash.  452, 
138  Pac.  690.  134  Pac.  1070. 

20  Winters  v.  Winters,  34  Nev.  323,  24  Nance  v.  Woods,  79  Wash.  188, 
123  Pac.  17,  1135.  140  Pac.  323. 
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contributed  to  sucb  fund,  and  the  household  expenses  were 
paid  therefrom  during  a  period  of  ten  years,  there  was  such 
a  commingling  of  community  and  separate  funds  that  it 
could  not  be  stated  that  any  property  purchased  therewith 
was  the  wife's  separate  property.^^  A  husband  does  not 
acquire  a  community  interest  in  the  real  estate  of  the  wife 
by  paying  out  money  for  repairs  and  up-keep.^^  A  right 
of  action  for  personal  injuries  to  the  wife  is  community 
property.^'^  The  husband  cannot  sell  or  encumber  the  com- 
munity real  estate  in  Idaho  or  New  Mexico  unless  the  wife 
joins  with  him  in  executing  and  acknowledging  the  deed.^* 

§  3560b.  Community  property  —  What  law  governs. — 
The  separate  personal  property  enjoyed  under  the  law  of 
the  domicile  where  it  was  acquired  is  not  lost  by  its  invest- 
ment within  another  jurisdiction  where  the  law  of  commu- 
nity property  exists. ^^*  Where  a  husband  and  wife  accu- 
mulate personal  property  in  Illinois,  where  the  law  of 
community  does  not  obtain,  neither  the  property  so  accu- 
mulated nor  that  for  which  it  was  exchanged  in  California 
is  community  property.^* 

§  3560c.  The  same — Burden  of  proof. — In  most  of  the 
western  states  all  property  acquired  by  either  spouse  dur- 
ing coverture  is  presumed  to  be  community  property,  and 
the  burden  of  proof  rests  upon  the  party  asserting  the  con- 
trary,^® but  in  California  the  presumption  is  otherwise,  for 

25  Doyle  V.  Langdon,  80  Wash.  28a  in  re  Warner's  Estate,  167  Cal. 
375,  141  Pac.  352.  686,  140  Pac.  583;  Brunner  v.  Title 

26  In  re  Dcschamp's  Estate,  77  Insurance  &  Trust  Co.,  26  Cal.  App. 
Wash.  514,  137  Pac.  1009.  35,  145  Pac.  741. 

27  Moody  V.  Southern  Pac.  Co.,  167  29  In  re  Niccolls'  Estate,  164  Cal. 
Cal.  786,  141  Pac.  388;  Schneider  v.  368,  129  Pac.  278;  Douglas  v.  Doug- 
Biberger,  76  Wash.  504,  136  Pac.  las,  22  Idaho,  335,  125  Pac.  796; 
701.  Colpe  V.  Lindblom,  57  Wash.  106,  106 

28  Idaho  Rev.  Codes,  2681.  Amend-  Pac.  634. 

ments,    1915,   M.   Laws,    1915,   c.   84,  so  Hnmbird  Lumber  Co.   v.  Doran, 

sec.  16.  24  Idaho,  507,  135  Pac.  66;  Stewart 
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a  conveyance  of  property  made  to  the  wife  is  presumed  to 
be  her  separate  property,^^  and  sucli  presumption  must  be 
overcome  by  proof.^^  The  presumption  that  property  con- 
veyed to  the  wife  is  her  separate  property  applies  whether 
the  purchase  money  be  community  or  separate  funds  of  the 
husband.^^  Property  purchased  by  the  husband  is  pre- 
sumed to  be  community  property.^*  No  presumption  that 
property  is  community  property  arises  from  a  conveyance 
between  the  spouses.^^  Property  in  the  possession  of  either 
spouse  at  the  time  of  death  is  presumed  to  be  community 
property.^^  Property  purchased  by  the  husband  and  there- 
after conveyed  to  the  wife  is  presumed  to  be  a  gift  to  her.^'^ 
The  courts  will  look  beyond  the  terms  of  a  conveyance  and 
ascertain,  if  possible,  the  true  intention  and  purpose  of  the 
parties.^^  Where  property  is  conveyed  to  both  of  them,  the 
presumption  is  that  the  wife  takes  the  part  conveyed  to 
her  as  tenant  in  common,  and  it  will  be  presumed  that  it 
is  her  separate  property,  but  this  presumption  is  only  prima 
facie  except  as  to  a  purchaser  and  encumbrancer  in  good 
faith,  and  as  between  the  husband  and  wife  the  presump- 
tion may  be  overcome.^^  Where  property  is  conveyed  to 
a  wife  by  her  husband,  and  he  claims  it  is  community  prop- 
erty, he  cannot  overcome  the  presumption  that  it  is  her  sep- 
arate property  by  proof  of  his  undisclosed  intention.^*'     The 

V.  Weiser  Lumber  Co.,  21  Idaho,  340,  Pac.    690;    Farrington   v.   McClellan, 

121    Pac.    775;    Smith    v.    Weed,    75  26  Cal.  App.  375,  146  Pac.  1051. 
Wash.  452,  134  Pac.  1070;  Patterson  35  in    re    Klumpke's    Estate,    167 

V.    Bowes,    78    Wash.    476,    139    Pac.  Cal.  415,  139  Pac.  1062. 
225;   In  re  Slocum  Estate,  83  Wash.  3^  j^    ^^    Bollinger's    Estate,    170 

158,  145  Pac.  204.  Cal.  380,  149  Pac.  995. 

31  Cal.  Civ.  Code,  164.  „,    .,  , 

„„  T  ^    ,.      TO  p,„,     .^^    ,„Q  37  Alexander  v.  Bosworth,  26  Cal. 

32  In  re  Carlm,   19   Cal.  App.  168,  ' 


124  Pac.  868. 


App.  589,  147  Pac.  607. 


33  Carle    v.    Heller,    18    Cal.    App.  ^^  '^^    ^e    Deschamp's    Estate,    77 
577,  123  Pac.  815.  Wash.  514,  137  Pac.  1009. 

34  Douglas   V.   Douglas,    22    Idaho,  39  Fanning  v.  Green,  156  Cal.  279, 
336,    125    Pac.    796;    Tn    re    Niccolls'  104  Pac.  308. 

Estate,   164   Cal.   368,   129   Pac.   278;  ^0  Killian  v.  Killian,  10  Cal.  App. 

In  re  Hill's  Estate,  167  Cal.  59,  138  312,  101  Pac.  806. 
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possession  of  money  after  marriage  raises  the  presumption 
that  it  was  acquired  after  marriage.*^ 

§  3562.  Presumptions  as  to  separate  property. — Section 
164  of  the  California  Civil  Code  creates  the  presumption 
that  property  standing  in  a  wife's  name  is  her  separate 
property,  and  this  presumption  is  not  overcome  by  the  fact 
that  the  property  was  purchased  from  the  joint  earnings 
of  herself  and  her  husband.^^  Where  the  purchase  money 
was  the  separate  fund  of  the  husband,  and  the  title  is  taken 
in  the  name  of  the  wife,  the  law  presumes  a  gift  from  the 
husband  to  the  wife.^^  The  presumption  as  to  the  charac- 
ter of  property  which  arises  from  the  fact  that  the  wife 
engages  in  business  is  overcome  by  the  fact  that  the  prop- 
erty was  purchased  with  funds  owned  by  her  before  mar- 
riage.^^  A  wife  claiming  separate  ownership  of  property 
deeded  to  her  by  her  husband  has  the  burden  of  proving 
that  the  transaction  was  in  good  faith.**  The  presumption 
that  property  conveyed  to  a  married  woman  is  her  separate 
property  is  conclusive  in  favor  of  a  purchaser  or  encum- 
brancer in  good  faith.*' 

§  3566.  Separate  property  of  the  wife. — The  wife,  under 
the  laws  of  most  of  the  western  states,  holds  an  absolute 
legal  estate  in  her  real  and  personal  property  owned  by 
her  at  the  time  of  marriage  or  acquired  during  coverture 
by  gift  or  descent,  free  from  the  common-law  right  of  the 
husband  to  the  same  as  though  she  were  unmarried.*"^    A 

41  Lynam  v.  Vorwerk,  13  Cal.  476,  139  Pac.  225,  Wyo.  Laws,  3908, 
App.  507,  110  Pac.  355.  Amendments  1915,  p.  11. 

42  Holmes  v.  Holmes,  27  Cal.  App.  *^  ^^^-  Civ.  Code,  164. 

546,  150  Pac.  793.  ■*'^  Deutsch    v.    Eohlfing,    22    Colo. 

43  Carle  v.  Heller,  18  Cal.  App.  ^^^'  ^^^'  ^^^  ^^'-  ^^^^'  Salisbury  v. 
577    1^3  Pac    815  Spofford,    22    Idaho,    393,    126    Pac. 

'    "  '■        '  400;   Hatch  v.   Hatch,  46  Utah,    116, 

44  Oldershaw  V.  Matteson  etc.  Mfg.  143  Pac.  1096;  Bank  of  Orofino  v. 
Co.,  19  Cal.  App.  179,  125  Pac.  263.  Wollman,    26    Idaho,    425,    143    Pac. 

45  Patterson   v.    Bowea,    78    Wash.  1169. 
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husband  and  wife  may  orally  agree  that  compensation  for 
lier  services  to  another  shall  be  her  separate  property."*^  A 
note  given  to  a  married  woman  under  an  agreement  of  the 
husband  and  wife  that  the  maker  of  the  note  shall,  in  con- 
sideration thereof,  live  with  the  family  is  a  gift  to  the  wife 
of  the  services  of  the  husband  and  wife  in  the  performance 
of  the  contract,  and  the  note  thereby  becomes  her  separate 
property.^^  Where  a  wife  conveys  property,  received  as 
a  gift,  to  a  holding  corporation  formed  by  members  of  the 
family,  the  stock  received  by  her  in  exchange  represents 
the  property  and  is  her  separate  property.^^  In  Idaho,  a 
married  woman  has  absolute  control  of  her  earnings  for 
personal  services,^^  and  her  separate  property,  and  may 
contract  and  create  a  debt  against  herself  for  her  own  bene- 
fit and  for  the  benefit  of  her  separate  estate.^^  A  Califor- 
nia statute  provides  that  husband  and  wife  may  contract 
with  each  other  or  with  a  third  person,  and  the  conveyance 
of  separate  property  by  the  husband  to  his  wife,  or  the  con- 
■'^eyance  by  the  third  person  to  the  wife  at  the  direction  of 
the  husband,  conveys  a  separate  estate  in  the  wife  regard- 
less of  the  presumption  that  it  is  her  separate  property.^* 
The  proceeds  of  a  sale  of  the  separate  property  of  a  wife 
together  with  the  rents,  issues  and  profits  thereof  continues 
to  be  her  separate  property,^^  even  though  the  property 
sold  be  in  another  state.^^ 

§  3566a.  The  same — Estoppel  to  claim. — While  one  who 
clothes  another  with  apparent  title  to  personal  property 
will  be  estopped  from  asserting  ownership  against  an  inno- 

48  Gage  V.  Gage,  78  Wash.  262,  138  52  McFarland  v,  Johnson,  22  Idaho, 

Pac.  886.  694,  127  Pae.  911. 

53  Eauer's  Law  &  Collection  Co.  v. 
Berthiaume,  21  Cal.  App.  670,  132 
Pac.  596,  833. 

50  Smith  V.  Weel,  75  Wash.  452,  54  Carle  v.  Heller,  18  Cal.  App. 
134  Pac.  1070.                                                577^  123  Pac.  815. 

51  Idaho  Stats.  2686A,  March  11,  •'''5  Clark  v.  Baker,  76  Wash.  110, 
1915.                                                                135  Pac.  1025. 


49  Cullen  V.   Bisbee,   168   Cal.  695, 
144  Pac.  968. 
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CGiit  purchaser,  yet,  where  a  wife  merely  permits  her  hus- 
band to  have  possession  of  the  property,  and  by  no  other 
act  induces  the  purchaser  to  believe  the  husband  is  the 
owner,  she  is  not  estopped  from  assorting  ownership.'^^ 
Vrhere  no  action  has  been  taken,  in  reliance  upon  a  wife's 
failure  "to  assert  title,  such  failure  on  her  part  does  not  con- 
stitute an  estoppel,^"^  even  where  she  leads  her  husband  to 
believe  that  she  considered  certain  land  conveyed  to  her 
by  him  as  community  property,  if  he  was  not  thereby  in- 
duced to  take  or  omit  any  action  material  to  the  protection 
of  his  interest.^^ 

§  3569.  When  wife  may  sue  alone. — Statutes  which  con- 
fer the  same  rights  on  married  women  as  though  they  were 
unmarried  permit  the  maintenance  of  an  action  against  a 
husband  for  personal  injuries.^^  In  an  action  upon  a  note 
which  is  separate  property  of  the  wife  it  is  not  necessary 
to  join  the  husband  as  the  plaintiff,  although  the  considera- 
tion for  the  note  at  one  time  was  community  property.'* 
A  married  woman  may  maintain  an  action  to  have  a  deed 
declared  a  mortgage  where  she  has  an  interest  in  the  land 
and  has  incurred  the  debt  and  made  the  contract  upon 
which  the  property  was  conveyed.^^  If  the  husband  and 
wife  agree  that  her  services  to  another  shall  be  separate 
property,  she  may  sue  alone  therefor.^^  In  most  of  the 
western  states  a  married  woman  is  given  absolute  control 
of  her  separate  estate,  including  the  right  to  sue  for  its  pro- 
tection.®^    In  Kansas,  a  recovery  in  the  name  of  the  wife  is 

56  Coolidge  V.  Austin,  22  Cal.  App.  60  Cullen  v.  Bisbee,  168  Cal.  695, 
334,  134  Pac.  357.                                          144   Pac.    968;    Nance   v.   Woods,   79 

57  Bolitho   V.   East,   45   Utah,    181,       Wash.  188,  140  Pac.  323. 

143  Pac.  584.  61  Eodda    v.    Needham,    78    Wash. 

58  Bias  V.  Eeed,   169   Cal.  33,  145       636,  139  Pac.  628. 

Pac.  516.  62  Gage  v.  Gage,  78  Wash.  262,  138 

59  Fiedler  v.  Fiedler,  42  Okl.   124,       Pac.  886. 

•52   L.   K.  A.    (N.   S.)    189,   140   Pac.  <^''5  Salisbury  v.  Spofford,  22  Idaho, 

1022.  393,  126  Pac.  400. 
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authorized  where  the  husband  testifies  in  support  of  her 
claim.^'* 

§  3577.  Husband  as  agent  of  wife. — The  authority  of  the 
husband  to  represent  his  wife  in  the  management  of  her 
separate  property  will  not  be  presumed  from  the  marital 
relation  alone,  but  it  may  be  established  by  circumstantial 
evidence.®^  The  wife  is  chargeable  with  knowledge  of  the 
contents  of  an  agreement  procured  by  her  husband  as  her 
ostensible  agent  for  the  extension  of  the  mortgage  on  her 
separate  property,  especially  where  she  was  put  on  inquiry 
by  the  particular  circumstances.^*  A  wife  cannot  be  di- 
vested of  her  title  to  real  property  by  statements  made  by 
the  husband  without  her  knowledge  or  without  actual  or 
implied  authority  from  her.^^*  A  husband  who  makes  a 
contract  in  his  wife's  name  for  the  purchase  of  lots  is  pre- 
sumed to  be  acting  as  her  agent  in  making  payments 
thereon,*'^  and  if  the  wife  admits  the  agency,  she  is  bound 
by  his  admissions  as  to  the  actual  interest  of  a  third  person 
in  the  property.*^ 

64  Ennis  v.  Nusbaum,  90  Kan.  296,  «6a  Thayer  v.  Thayer,  69  Or.  138, 
133  Pac.  537.  138  Pae.  478. 

65  Bauer's  Law  &  Col.  Co.  t.  Ber-  67  Raleigh  v.  Lee,  26  Cal.  App.  229, 
thiaume,  21  Cal.  App.  670,  132  Pac.  '  146  Pac.  696. 

^^^'  ^^^'  68  Arnold   V.  Loomia,  170  CaL  95, 

66  PhiUips    V.    PhilUps,    163    CaL       j^g  p^^.    g^g 

530,  127  Pae.  346. 
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§  3592.  Nature  of  divorce  action. — The  right  to  a  divorce 
is  not  a  guaranteed  privilege  of  citizenship;  it  is  limited  to 
the  causes  and  subject  to  the  requirements  prescribed  by 
statute.^  Since  public  policy  favors  the  continuity  of  the 
marriage  relation,  and  the  state  is  an  interested  silent  third 
party,  a  court  may  refuse  a  divorce  where  the  applicant  is 
not  free  from  blame.^  Divorce  jurisdiction  should  be  exer- 
cised in  view  of  the  public  good  as  well  as  private  rights.^ 
Legislatures  may  prescribe  the  grounds  and  the  limitations 
as  to  actions  for  divorce  as  it  deems  public  policy  requires.* 

§  3596.  Grounds. — In  "Washington,  causes  ordinarily 
recognized  as  grounds  for  the  annulment  of  a  marriage  are 
specified  as  grounds  for  divorce.*^  An  action  for  divorce 
in  Nevada  is  filed  in  the  district  court  upon  verified  com- 
plaint and  in  the  county  in  which  the  cause  shall  have 
accrued,  or  in  which  the  defendants  shall  reside,  or  be 
found,  or  in  which  the  plaintiff  shall  reside,  if  the  latter 
be  the  county  in  which  the  parties  last  cohabited,  or  in 
which  the  plaintiff  shall  have  resided  for  six  months,  and 
the  seven  causes  for  divorce  are  as  follows:  impotency, 
adultery,  willful  desertion,  conviction  of  felony,  drunken- 
ness, cruelty  and  neglect,  the  last  being  neglect  of  the  hus- 
band for  a  period  of  one  year.^  In  Utah,  insanity  in  order 
to  constitute  ground  for  divorce,  must  have  been  adjudged 
at  least  five  years  prior  to  the  commencement  of  the  actiou, 
and  must  be  found  to  be  incurable.^'* 

1  Worthington  v.  District  Court,  37  3  Jones  v.  Jones,  59  Or.  308,  117 
Nev.    212,    Ann.    Cas.    1916E,    1097,       Pac.  414. 

L.  R.  A.  1916A,  696,  142  Pac.  230.  *  Franklin    v.   Franklin,   40    Mont. 

348,   20   Ann.   Cas.   339,   26  L.  R.   A. 

2  Lyon  V.  Lyon,   39   Okl.   Ill,   134       ^^    g^  ^^^    ^^^  p^^    3^3 

Pac.    650;    Rehfuss    v.    Rebfnss,    169  ,^  ^^^    ^  ^^^    ^^^^^^^  ^^^_  gg,,  as 

Cal.  86,   145   Pac.   1020;    Franklin  v.  amended  1917. 

Franklin,  40  Alont.  318,  20  Ann.  Cas.  5  j^^^^    g^^ts.    1915,   p.    26,    c.    23, 

339,   26   L.   R.   A.    (N.   S.)    490,   106  ^ee.  22. 

Pac.  353;   Colo.  Stats.   1915,  p.  203,  5a  Comp.     Laws,     see.     1208,     as 

•ee.  6.  amended  1917. 
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§  3601.  Injunction. — A  restraining  order  in  a  divorce 
suit  granted  for  the  purpose  of  conserving  the  property  of 
defendant  until  plaintiff's  rights  can  be  detennined  is  abro- 
gated by  the  final  decree.®  A  bond  given  to  secure  the  dis- 
solution of  a  temporary  restraining  order  is  supported  by 
a  sufficient  consideration,  and  the  dismissal  of  the  action 
by  the  trial  court  docs  not  release  the  surety  from  his  lia- 
bility upon  a  reversal  of  the  judgment  of  dismissal,  and  such 
bond  covers  alimony  accruing  during  the  period  between 
the  dismissal  of  plaintiff's  action  and  the  disposition  of  the 
appeal.'^ 

§  3603.  Desertion,  what  is. — The  separation  of  the  hus- 
band and  wife  following  the  execution  by  them  of  a  sep^ 
aration  agreement  does  not  amount  to  a  desertion  as  a 
ground  for  a  divorce.*  If  the  plaintiff  is  justified  in  leav- 
ing the  defendant,  he  is  not  guilty  of  willful  desertion  whidi 
would  entitle  her  to  a  divorce.^  Joking  remarks  made  by 
the  husband  to  a  friend  will  not  constitute  such  miscon- 
duct as  to  justify  the  wife  in  deserting  him.^°  If  a  party 
who  was  originally  the  deserter  offers  in  good  faith  to  re- 
turn, the  fault  of  the  desertion  is  thrown  upon  the  other 
spouse  if  the  offer  is  refused."  Consent  to  the  separation 
may  be  implied  from  acquiescence  or  from  other  circum- 
stances which  show  consent,  as  where  the  husband  and  wife 
were  separated  because  of  his  age  and  inability  to  earn  a 
living.^^     While  the  law  encourages  reconciliation,  it  does 

6  Kelly  V.  Kelly,  89  Kan.  889,  132  Maloney  v,  Maloncy,  83  Wash.  656, 
Pac.  981.  145  Pac.  631. 

7  Snow    V.    Duxstad,    23   Wyo.    82,  ''  f  °^^  ^'  ^^'^'^'  ^2  Or.  118,   123 

147  Pac.  1/4. 

11  Peretti  v.  Peretti,  165  Cal.  717, 

8  Andrade  v.  Andrade,  14  Ariz.  134  p^c.  322;  Borden  v.  Borden,  166 
379,  128  Pac.  813;  Albe  v.  Albe,  38  Cal.  469,  137  Pac.  27;  De  Vry  v.  De 
Nev.  191,  147  Pac.  452.  Vry,  46  Okl.  254,  148  Pac.  840. 

9  Farwell  v.  Farwell,  47  Mont.  574,  12  Lewis  v.  Lewis,  167  Cal.  7?.2.  52 
Ann.  Caa.  1915C,  78,  133  Pae.  958;  L.  E.  A.  (N.  S.)  675,  141  Pac.  367. 
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not  enforce  condonation  nor  require  a  wife  who  declines  to 
live  with  her  husband,  who  has  been  guilty  of  matrimonial 
offenses,  to  be  deemed  guilty  of  desertion.^^  Desertion  con- 
sists in  the  voluntary  separation  of  one  spouse  from  the 
other  one  for  a  prescribed  time  without  the  consent,  and 
without  justification  and  without  any  intention  to  return.^* 

§  3606.  Extreme  cruelty. — Acts  causing  grievous  bodily 
injury  and  mental  suffering  and  making  it  dangerous  for 
the  wife  to  live  with  the  husband  constitute  extreme 
cruelty.^"  Intention  and  ability  of  the  accused  spouse  to 
inflict  the  cruelty  alleged  and  the  susceptibility  of  the  com- 
plaining spouse  and  the  demeanor  of  the  parties  at  the  time 
of  trial  are  proper  matters  for  consideration.^®  False  and 
groundless  charges  of  adultery  constitute  extreme  cruelty.^'^ 
Cruelty  of  the  wife  is  established  by  showing  that  she  trans- 
ferred her  affections  to  another  and  so  stated  to  others,  and 
her  refusing  to  discontinue  manifestations  of  friendship  for 
the  stranger,^^  or  where  the  plaintiff  persists  in  improper 
correspondence  with  other  men.^®  Countless  quarrels  or 
disagreements  of  which  both  are  guilty  are  not  grounds 
for  divorce.^^  The  wrongful  infliction  of  grievous  mental 
suffering  is  extreme  cruelty,  and  a  single  act  may  be  of 
such  nature,  though  it  consists  solely  of  unfounded  charges 
which  not  only  inflict  grievous  mental  suffering  but  render 
the  subsequent  cohabitation  impossible,  especially  where 
the  charges  are  made  in  writing.^^  Unfounded  and  con- 
is  Boviard  v.  Boviard,  78  Kan.  Wickland,  19  Cal.  App.  559,  126  Pac. 
315,  96  Pac.  666.  507. 

14  Luper  V.  Luper    (Or.),  96  Pac.  18  Holm   v.    Holm,    44   Utah,    242, 
1099;    Stay  v.   Stay,   53   Wash.   534,       139  Pac.  937. 

102  Pac.  420.  ^^  Glenn  v.   Glenn,  84  Wash.   215, 

15  Knapp  V.  Knapp,  23  Cal.  App.       146  Pac,  619. 

10,  136  Pac,  719.  20  Sneed  v,  Sneed,  14  Ariz.  17,  40 

16  Wells  V.  Wells,  39  Okl.  765,  136  L.  R.  A.  (N.  S.)  99,  123  Pac.  312. 
Pac,  738.  21  MacDonald    v,    MacDonald,    155 

17  Hildebrand    v.    Hildebrand,    41  Cal.  065.  25  L.  E.  A.  (N.  S.)  45,  102 
Okl.  306,  137  Pac.  711;  Wickland  v.  Pac.  927. 
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tinued  charges  by  the  husband  against  the  wife's  chastity 
and  the  disclaiming  of  their  children  made  in  the  presence 
of  the  children  is  cruelty  justifying  a  divorce.^^  Personal 
indignities  consisting  of  the  use  of  profane  and  vulgar  lan- 
guage applied  by  one  to  the  other  is  sufficient  cause  for 
divorce.^* 

§3613.  WiUful  neglect.— A  husband's  substantial  fail- 
ure to  provide  suitably  for  his  wife's  support  when  he  is 
able  to  do  so  is  gross  neglect  of  duty  entitling  the  wife  to 
divorce,^^  notwithstanding  the  fact  that  she  has  been  able 
to  maintain  herself.^^  Gross  neglect  is  such  a  monstrous 
neglect  of  marital  duty  as  to  be  obvious  and  inexcusable, 
and  where  a  wife  is  not  in  need  of  support  and  the  hus- 
band was  unable  to  support  himself,  his  failure  to  con- 
tribute to  the  support  of  the  wife  and  their  daughter  after 
she  abandoned  him  is  not  gross  neglect  under  the  Oklahoma 
statute.^®  If  the  wife's  income  is  ample  for  her  support 
and  she  does  not  request  the  husband  to  support  her  dur- 
ing their  separation,  a  divorce  should  not  be  granted  for 
nonsupport.^^  The  support  should  be  such  as  the  husband 
is  able  to  furnish  according  to  his  means.^* 

§  3616.  Habitual  intemperance. — To  constitute  habitual 
drunkenness  as  ground  for  divorce  there  must  be  a  con- 
firmed habit  of  drunkenness.  Being  drunk  occasionally  is 
not  sufficient.^^    It  is  that  degree  of  intemperance  which 

22  Morris  v.  Morris,  57  Wash.  465,  26  Beauchamp  v.  Beauchamp,  44 
107  Pac.  186.  Okl.  6.34,  146  Pac.  30, 

23  Briggs  T.  Briggs,  56  Wash.  580,  ''  ^^^^'  ^-  ^^^«^'  ^^^  Cal.  346, 
106  Pac.  126;  Sullivan  v.  Sullivan,  52  ^°°-  ^^-  ^^'^^^'  ^^'^'  ^^^  ^^'-  ^^'' 
Wash.  160,  100  Pac.  321.  ^^"^^^  ^'  ^^°^^°'  ^7  Cal.  App.  401, 

'  150  Pac.  70. 

24  Lee  T.  Lee,  38  Okl.  388,  132  28  Taylor  v.  Taylor,  20  N.  M.  13, 
Pac.  1070.  145  Pap.  io75. 

25  Merriam  v.  Merriam,  75  Wash.  29  Holm  v.  Holm,  44  Utah,  242, 
389,  134  Pac.  1058.  139  Pac.  937. 
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disqualifies  a  person  the  greater  portion  of  the  time  from 
attending  to  business  or  which  reasonably  inflicts  great 
mental  anguish  upon  the  innocent  party .^° 

§  3633.  Jurisdiction. — To  give  jurisdiction  in  California 
in  a  divorce  action,  the  proof  must  show  that  plaintiff  was 
a  resident  of  the  state  for  a  year  and  of  the  county  for  three 
months  next  preceding  the  commencement  of  the  action; 
a  mere  admission  in  the  pleadings  to  that  effect  is  not  suffi- 
cient.^^ In  the  absence  of  a  showing  by  affidavit,  the  pre- 
sumption is  that  one  of  the  parties  resides  within  the  juris- 
diction, but  if  it  appears  by  affidavit  that  neither  resides 
in  the  county,  no  jurisdiction  can  attach.^^  Where  the 
plaintiff  fails  to  appear  and  defendant  has  filed  a  cross-com- 
plaint for  affirmative  relief,  he  may  prove  the  residence  of 
the  plaintiff  in  order  to  support  the  jurisdiction  of  the 
court.^^  The  statement  of  the  wife  in  a  complaint  prepared 
in  another  state  that  she  was  a  resident  of  that  state  is  not 
conclusive  against  her  in  a  subsequent  divorce  suit  in  an- 
other state,  but  is  an  admission  against  interest.^^  In 
Idaho,  the  plaintiff  must  have  resided  in  the  state  twelve 
months,  and  in  the  county  in  which  the  action  is  instituted 
for  six  months,  where  the  cause  of  action  arises  out  of  the 
state.^^* 

§  3633a.  Jurisdiction  for  a  personal  judgment. — A  per- 
sonal judgment  for  alimony  cannot  be  rendered  in  a  divorce 
action  against  a  nonresident  defendant  who  is  served  only 
by  publication.^^ 

30  De  Cloedt  v.  De  Cloedt,  24  33  State  v.  Moran,  37  Nev.  404,  142 
Idaho,  277,  133  Pac.  664;    Sedgwick       Pac.  534. 

V.  Sedgwick,  50  Colo.  164,  Ann.  Cas.  34  Miller  v.  Miller,  67  Or.  359,  136 

1912C,  653,  114  Pac.  488.  Pac.  15. 

31  Coleman  v.  Coleman,  23  Cal.  34a  Rev.  Codes,  sec.  2659,  as 
App.  423,  138  Pac.  362.  amended  by  c.  125,  Sess.  Laws   1917. 

32  Hnhner  v.  Hubner,  67  Or.  557,  ^^>  Shilloek  v.  Shillock,  24  Cal.  App. 
136  Pac.  667.  191,  140  Pac.  954. 
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§  3642.  Averments  generally. — Since  1913,  a  complaint 
for  divorce  in  California  must,  as  near  as  can  be  ascer- 
tained, set  forth  the  place  and  date  of  marriage,  date  of 
separation,  number  of  years  from  marriage  to  separation, 
whether  there  are  any  children  and  the  number  and  the  ages 
of  any  minor  children.^* 

§  3643.  Alimony  pendente  lite. — The  trial  court  has 
power  after  the  remand  of  the  case  to  correct  any  order 
previously  made  as  to  suit  money,  attorney's  fees  and  ali- 
mony if  the  prior  allowance  was  insufficient.^'^  The  order 
for  alimony  may  be  made  at  any  time  after  the  filing  of  the 
complaint  and  before  the  determination  of  the  action,  if 
the  court  has  obtained  jurisdiction  over  the  defendant's 
person.^^  The  court  may  increase  or  diminish  the  allow- 
ance from  time  to  time  as  the  circumstances  may  require.^^ 

§  3643a.  Attorney  fees. — Counsel  fees  are  granted  upon 
the  same  equitable  grounds  upon  which  temporary  alimony 
is  granted  and  within  the  discretion  of  the  court.^^  A  wife 
who  has  been  defeated  has  no  absolute  right  to  prosecute 
an  appeal  at  the  expense  of  her  husband,  and  if  the  court 
is  satisfied  that  the  proposed  appeal  is  not  taken  in  good 
faith  or  that  it  has  no  merit,  the  application  for  expense 
money  should  be  denied.^^  If  the  wife  has  property  in  her 
own  right,  there  is  no  reason  for  an  allowance  out  of  the 
husband's  separate  property  or  for  putting  upon  him  the 
burden    of   maintaining   a   suit.'*^     An   allowance   of    suit 

36  Cal.  Code  Civ.  Proc,  426A.  104  Pac.  771;  Day  v.  Day,  15  Waho, 

37  Gust  V.  Gust,  70  Wash.  695,  127  107,  96  Pac.  431;  Rumping  v.  Rump- 
Pac.  292.  ing,  41  Mont.  33,  108  Pac.  10;   Gib- 

38  Ex  parte  Joutsen,  154  Cal.  540,  son  v.  Gibson,  67  Wash.  474,  122  Pae. 
98  Pac.  391.  15. 

39  Kapp  V.  District  Court,  31  Nev.  41  Stewart  v.  Stewart,  156  Cal. 
444,  103  Pac.  235.  651,  105  Pac.  955. 

40  State  V,  Superior  Court,  55  42  Pringle  v.  Pringle,  55  Wash.  93, 
Wash.  547,  25  L.  R.  A.   (N.  S.)   387,  104  Pac.  135. 
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money  and  attorney  fees  may  be  made  after  the  wife's 
action  has  been  dismissed.*^  An  allowance  of  fees  for 
counsel  of  the  wife  cannot  be  made  in  the  judgment  grant- 
ing the  divorce/^  but  on  motion  for  a  new  trial  the  court 
may  modify  its  order  and  require  the  husband  to  pay  the 
wife's  costs  and  an  additional  attorney  fee.^^ 

§  3644.  Alimony  without  divorce. — An  application  for 
alimony  is  a  proceeding  for  a  separate  judgment  which, 
when  granted,  has  nothing  to  do  with  a  final  judgment,  even 
though  it  is  maintained  in  the  suit  for  divorce.^® 

§  3645.  Permanent  support. — Where  the  court  finds  that 
neither  party  is  entitled  to  divorce,  it  cannot  award  per- 
manent alimony  and  attorney  fees  in  the  absence  of  any 
finding  as  to  whether  the  parties  are  living  together  or 
as  to  their  financial  condition.^'^  A  wife  cannot  be  required 
to  pay  alimony  for  the  support  of  her  husband  when  a 
divorce  is  granted  her  upon  his  default.^^  A  wife  is  en- 
titled to  alimony  where  her  husband  has  property  which 
he  owned  prior  to  their  marriage.^^  A  husband  may  be  re- 
quired to  pay  alimony  even  upon  his  securing  divorce  from 
his  wife,  especially  where  the  same  decree  transfers  the 
legal  title  of  real  estate  from  the  wife  to  him.^'*  In  Kansas 
and  Oklahoma,  a  wife  who  is  divorced  for  her  own  fault 
may  be  allowed  such  share  of  her  husband's  property  as 
alimony  as  the  court  may  deem  just.^-^     The  amount  of  ali- 

43  GriiEth  v.  Griffith,  74  Wash.  284,  48  Polokc  v.  Poloke,  37  Okl.  70, 
133  Pac.  443.                                                    Ann.  Cas.   1915B,  793,   130  Pac.  535. 

44  Wickland    v.   Wickland,    19    Cal.  ao  o^  t.  a     ^      ta    rxr    i.     car 

'  49  Spute   V.   Spute,   74  Wash.   665, 

App.  559,  126  Pac.  507.  ^g^  p^^    175 

45  Gibson  v.  Gibson,  67  Wash.  474, 

122  Pac.  15.  ^^  Miller  v.  Miller,  65  Or.  551,  131 

46  Simpson    v.    Simpson,    21    Cal.       ^ac.  308,  133  Pac.  86. 

App.  150,  131  Pac.  99.  si  Laird    v.    Laird,    87    Kan.    Ill, 

47  Bensen  v.  Bensen,  20  Cal.  App.  123  Pac.  869;  Hildebrand  v.  Hilde- 
462,  129  Pac.  596.  brand,  41  Okl.  306,  137  Pac.  711. 
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mony  to  be  allowed  rests  almost  entirely  in  the  discretion 
of  the  court."'  A\Tiere  plaintiff  asks  for  a  lump  sum  of 
two  thousand  dollars  as  alimony,  a  judgment  awarding  her 
eighty-three  dollars  and  thirty-five  cents  per  month  is  satis- 
fied 'when  the  amount  paid  amounts  to  two  thousand 
doUars.^^ 

§  3645a.  Alimony  in  Nevada.— When  the  divorce  is  be- 
cause of  conviction  of  the  husband  for  felony  or  on  account 
of  his  adultery,  the  wife  is  entitled  to  the  same  portion  of 
his  lands  and  property  as  if  he  were  dead,  and  in  other 
cases  the  court  may  set  apart  a  portion  for  the  support 
of  the  wife  and  children,  but  in  the  event  of  the  remarriage 
of  the  wife,  such  alimony  may  be  paid  for  the  benefit  of  the 
minor  children.^* 

§  3645b.  Alimony  in  Oregon.— The  husband  is  not  liable 
for  the  support  of  the  wife  and  children  after  a  decree  of 
divorce  awarding  the  custody  of  the  children  to  the  wife, 
but  before  the  divorce  the  husband  is  guilty  of  a  felony  for 
failure  to  support  the  wife  and  ohildren  without  good 
cause.^^ 

§3646.  Transfer  of  property. — It  is  within  the  power 
of  the  court  to  set  aside  to  the  wife  all  the  real  property 
belonging  to  the  community,  where  the  divorce  is  rendered 
upon  the  ground  of  adultery  or  extreme  cruelty ,'°  or  the 

52  Van  Gordor  v.  Van  Gordor,  54  1914D,  885,   139  Pac.  654;  Herrett  v. 

Colo.  57,  44  L.  K.  A.  (N.  S.)  998.  129  Herrett,  80  Wash.  474,  141  Pac.  1158. 

Pac*  226;    Blair   v.    Blair,    40    Utah,  53  Prewitt  v.  Prewitt,  56  Colo.  174, 

306,  Ann.'  Gas.  1914D,  989,  38  L.  R.  139  Pac.  1. 

A.  (N.  S.)   269,  121  Pac.  19;  Gibson  54  Nev.  Laws    1915,  p.  324,  c.  211, 

T.  Gibson,  67  Wash.  474,  122  Pac.  15;  see.  27. 

Hildebrand    v.    Hildebrand,    41    Okl.  55  Or.  Stats.    1915,  p.  359. 

306,  137  Pac.  711;  Vick  v.  Vick,  45  56  Cooper   v.   Miller,    165    Cal.    31, 

Okl'.  411,  145  Pac.  815;  Masterson  v.  130  Pac.  1048;  Knapp  v.  Knapp,  23 

Ogden,    78    Wash.    644,    Ann.    Cas.  Cal.  App.  10,  136  Pac.  719. 
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real  property  may  be  awarded  to  the  husband  subject  to 
a  lien  for  the  payment  of  alimony. ^'^  The  wife  is  entitled 
to  have  her  separate  property  restored  to  her  by  a  divorce 
decree.^^  An  agreement  whereby  the  wife  consented  to  the 
husband's  making  a  will  leaving  his  real  property  to  chil- 
dren of  a  former  marriage  does  not  deprive  her  of  the  right 
to  an  equitable  share  in  the  property  in  the  event  of  a 
divorce.^^  In  Oregon,  a  wife  is  entitled  to  a  one-third  in- 
terest in  land  ovmed  by  her  husband  at  the  time  of  divorce.^*^ 
Where  a  postnuptial  property  settlement  is  challenged  in 
a  divorce  action,  evidence  must  clearly  show  that  the  settle- 
ment is  fair  in  order  to  sustain  it.^^  A  decree  of  divorce 
may  properly  require  the  wife  to  pay  to  the  husband  part 
of  a  bank  deposit  in  violation  of  the  property  settlement 
providing  for  equal  division  of  the  personal  property.^^ 
If  a  complaint  fails  to  describe  any  real  property,  any 
rights  thereto  are  waived,  in  Oregon.^^ 

§  3648.  Interlocutory  decree. — ^A  statute  providing  that 
a  decree  shall  not  become  absolute  until  the  expiration  of 
six  months  applies  only  to  that  portion  relating  to  appeals 
and  remarrying.^^ 

§  3850.  Modification  of  judgment. — An  application  for 
the  modification  of  a  decree  of  divorce  is. a  continuance  of 
the  original  action,^^  and  the  court  may  modify  the  decree 
or  make  proper  orders  affecting  such  matter  at  any  time.^® 

57  Johnsen  v.  Johnsen,  78  Wash.  62  Glenn  v.  Glenn,  84  Wash.  37, 
423,   139   Pac.   189,   1200;   Brogna  v.        146  Pac.  619. 

Brogna,  67  Wash.  687,  122  Pac.  1.  63  Perkins  v.   Perkins,   72  Or.  302, 

58  Fiedler    v.    Fiedler    (Old.),    147       143  Pac.  995. 

Pac.  769.  64  Barnett  v.  Frederick,  33  Old.  49, 

59  Laird  v.  Laird,  87  Kan.  Ill,  123  124  Pac.  57;  Okl.  Comp.  Laws  1909, 
Pac.  869.  sees.  6180,  6182. 

f!0  Silliman  v.  Silliman,  66  Or.  402,  65  Bedolfe    v.    Bedolfe,    71    Wash. 

133  Pac.  769.  60,  127  Pac.  594. 

61  De     Cloedt     v.     De  Cloedt,     24  66  State     v.     Superior     Court,     73 

Idaho,  277,  133  Pac.  664.  Wash.  372,  139  Pac.  42. 
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§  3651.  Vacating  judgment. — After  the  time  prescribed 
within  which  an  appeal  may  be  taken  attacking  an  inter- 
locutory decree,  plaintiff  cannot  upon  an  ex  parte  applica- 
tion have  the  same  set  aside  and  the  suit  dismissed.'^"  In- 
asmuch as  the  state  is  interested,  a  default  judgment  will 
be  set  aside  upon  slight  showing,^^  but  not  where  it  appears 
that  the  defendant  was  served  and  no  deception  was  prac- 
ticed;^^ but  where  it  appears  that  if  the  summons  was 
mailed  at  all  it  was  mailed  to  a  different  address  than  that 
directed  by  the  order,  the  default  decree  will  be  set  aside."^^ 
A  void  judgment  in  a  divorce  action  may  be  set  aside  even 
after  the  death  of  one  of  the  parties  where  property  inter- 
ests of  the  survivor  are  involved."^"* 

§  3652.  Collateral  attack. — A  decree  of  divorce  cannot  be 
collaterally  attacked  on  the  ground  that  it  is  secured  by 
fraud.'^^  A  wife  who  especially  appears  in  a  suit  for 
divorce  brought  by  the  husband  to  question  the  jurisdiction 
of  the  court  may  not  collaterally  attack  the  decree  in  the 
absence  of  an  appeal  from  a  decision  adjudging  that  the 
service  is  sufficient.'^^ 

§  3653.  Enforcing  the  judgment. — ^An  execution  ordi- 
narily issues  in  order  to  enforce  the  final  judgment,  but 
an  interlocutory  order  will  not  be  so  enforced  except  where 
a  special  statute  provides  for  \V^ 

A  proceeding  to  punish  for  contempt  is  properly  entitled 
in  the  divorce  proceeding  itself  and  not  as  a  separate 

67  Barron  v.  Barron,  7  Cal.  Unrep.  ^Oa  Vincent  v.  Black  (Ida.),  166 
345,  96  Pac.  273.  Pac.  923. 

68  Eehfuss  V.  Kehfuss,  169  Cal.  86,  ^i  Miller  v.  Miller,  89  Kan.  151, 
145  Pac.  1020.  130  Pac.  681. 

69  Darwin  v.  Darwin,  27  Idaho,  '''2  Emelle  v.  Spinner,  20  Wyo.  507, 
303,  149  Pac.  467.  126  Pac.  397. 

70  Miller  v.  Miller,  37  Nev.  257,  73  Kapp  v.  District  Court,  32  Nev. 
142  Pac.  218;  Taylor  v.  Taylor,  61  264,  Ann.  Gas.  1912D,  177,  107  Pac. 
Or.  257,  121  Pac.  431,  964.  95. 
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action.  The  court  takes  cognizance  of  the  main  action,  and 
it  is  not  necessary  to  set  out  in  the  affidavit  the  provisions 
of  the  order  which  is  violated,  and  proof  of  service  of  copy 
of  the  order  is  unnecessary  where  the  defendant  was  pres- 
ent in  the  court  when  the  order  was  madeJ*  The  burden 
is  upon  the  husband  charged  with  contempt  to  prove  his  in- 
ability to  payJ^  A  finding  that  the  wife  is  entitled  to  ten 
dollars  per  month  to  be  paid  by  the  defendant,  which  is  not 
followed  by  a  decree,  is  not  a  final  decree  upon  which  an  ex- 
ecution may  issue,  and  will  not  support  a  suit  in  another 
stated® 

§  3654.  Divorce  granted  in  a  foreign  state. — An  allow- 
ance for  support  of  a  child  is  not  a  final  decree  upon  which 
a  suit  may  be  based  in  another  state,"  and  a  decree  of  a 
sister  state  awarding  the  custody  of  a  minor  child  is  not  res 
adjudicata  as  to  facts  and  conditions  arising  subsequent  to 
the  foreign  decree,'^^  but  while  such  a  decree  is  not  conclusive, 
it  is  competent  evidence.'^^  A  decree  rendered  in  a  sister 
state  wherein  no  jurisdiction  is  acquired  over  the  defendant 
is  not  enforceable  in  so  far  as  it  awards  alimony .®°  A  for- 
eign divorce  decree  obtained  on  service  by  publication, 
where  regular,  is  valid  on  its  face  and  not  subject  to  col- 
lateral attack,^^  but  a  foreign  decree  obtained  on  con- 
structive notice  and  without  actual  notice  cannot  affect 
the  rights  of  the  other  spouse  and  children  or  property 
located  within  another  state.®^ 

'''4  Mitchell  V.   Superior  Court,   163  79  Pinney  v.  Sulzen,  91  Kan.  407, 

Oal.  423,  125  Pac.  1061.  Ann.  Cas.   1915C,  649,   137  Pac.   987. 

75  Ex    parte    Canavan,    17    N.    M.  go  ^^     ^^^^  McMullen,  19  Cal.  App. 

100,  130  Pac.  248.  481^  126  Pac.  368. 

7fi  Rowe  V.  Rowe,  76  Or.  491,  149 

pgg    533  81  Hicks   v.   Hicks,   69   Wash.   627, 

77  R^owe  V.  Rowe,  76  Or.  491,  149  ^^S  Pac.  945:  Miller  v.  Miller,  89 
p^g   533  Kan.  151,  130  Pac.  681. 

78  Mylius  V.  Cargill,  19  N.  M.  278,  §2  Gooch  v.  Gooch,  38  Okl.  300,  47 
Ann.  Cas.  1916B.  941,  L.  R.  A.  1915B,  L.  R.  A.  (N.  S.)  480,  133  Pac.  242. 
154,  142  Pac.  918. 
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§  3659.  Verdict  of  jury. — A  finding  that  the  parties  were 
both  residents  of  the  county  and  had  been  for  more  than 
one  year  ''now  last  past"  is  not  a  finding  that  they  were 
such  residents  for  the  period  of  the  year  prior  to  the  com- 
mencement of  the  action  as  required  by  law.^^  If  the  ver- 
dict does  not  pass  upon  the  issue  raised  by  the  pleading,  a 
divorce  thereon  is  not  authorized.^^  The  Colorado  statute 
provides  for  a  jury  of  at  least  three  in  all  contested  cases.*^ 

§  3660.  Custody  of  children. — Provisions  relating  to 
guardians  and  wards  do  not  control  the  power  of  the  court 
in  divorce  actions  to  provide  for  the  custody  of  minor  chil- 
dren.^^  No  matter  what  the  decision  of  the  court  may  be, 
it  has  jurisdiction  to  provide  for  the  care  of  the  children,^'^ 
but  such  decision  must  be  governed  by  the  best  interests  of 
the  children.^^  The  question  of  support  of  the  children  may 
be  left  open  by  the  decree  and  determined  and  settled  subse- 
quently.^*^ 

There  is  no  absolute  rule  by  which  it  can  be  determined 
which  of  the  parents  is  entitled  to  the  custody  of  children.®*' 
Presumptively  the  mother  is  entitled  to  the  custody  of 
minor  children  of  tender  years,^^  but  this  is  not  so  where 
the  mother's  treatment  is  such  as  to  endanger  their  health 
and  permanently  injure  their  dispositions.^^  That  the 
father  is  better  able  financially  to  support  a  child  is  not  suf- 

83  Coleman  v.  Coleman,  23  Cal.  son  v.  Willson,  84  Wash.  240,  146 
App.  423,  138  Pac.  362.  Pae.  615. 

84  Garver  v.  Garrer,  52  Colo.  227,  ^^  Bensen  v.  Bensen,  20  Oal.  App. 
Ann.   Cas.   1913D,  674,   121  Pac.   165.  462,  129  Pac.  596. 

^  ,      ^     .      ,„,^  „^^  «.^  8^  Miller  v.  Miller,  67  Or.  359,  136 

85  Colo.   Stats.    1915,  pp.   202-205,       p^^    ^^ 

^^°"    ^"  90  Kjellander     v.     Kjellander,     92 

86  Eussell  V.  Eussell,  20  Cal.  App.       Kan.  42,  139  Pac.  1013. 

457,  129  Pac.  467.  91  Simmons    v.    Simmons,    22    Cal. 

87  Ex  parte  Cooper,  86  Kan.  573,       App.  448,  134  Pac.  791. 

121    Pac.    334;  Simmons  v.  Simmons,  92  Penn    v.  Penn,  37  Okl.  6.30,  133 

22  Cal.  App.  448,  134  Pac.  791;  Will-      Pac.  207. 


§  3663  DivoRCB.  594 

ficient  ground  for  giving  him  custody  of  it.®'  If  it  is  for  the 
interest  of  the  child,  the  custody  will  be  given  to  the  mother, 
even  where  the  divorce  was  granted  to  the  husband,  and 
he  will  be  compelled  to  furnish  money  for  its  support.^*  A 
decree  which  grants  the  wife  custody  subject  to  the  hus- 
band's right  to  visit  the  child  divests  the  father  of  all  right 
over  the  child.^^  An  order  for  the  custody  of  a  child  is  not 
subject  to  collateral  attack.^^ 

§  3663.  Rights  of  divorced  parties. — ^In  California,  the 
marriage  of  either  party  within  a  year  after  rendition  of 
the  interlocutory  decree  is  illegal  and  void,  and  is  open  to 
collateral  attack  by  anyone  interested.^'^  The  marriage  of 
a  party  in  New  Mexico,  who  had  been  divorced  in  Colorado 
within  a  year  is  invalid.^*  In  Colorado,  a  decree  granting  a 
divorce  may  be  opened  or  vacated  within  one  year;  the 
vacation  of  such  decree  restores  the  former  marriage  status, 
and  makes  a  second  marriage  made  within  that  time  void,^^ 
In  Oregon,  a  marriage  entered  into  within  six  months  after 
the  divorce  is  void.^^°  Statutes  prohibiting  a  divorced  per- 
son from  marrying  again  within  six  months  have  no  extra- 
territorial force,  and  if  a  marriage  is  completely  dissolved, 
a  remarriage  of  one  of  the  parties  outside  the  jurisdiction  is 
valid,^^^  and  a  marriage  entered  into  by  one  who  has  in  good 
faith  removed  to  another  state  should  be  held  valid,  but  if 
it  appears  that  parties  domiciled  within  the  state  have  gone 

93  McKay  v.  McKay,  77  Or.  14,  98  Loth  v.  Loth's  Estate,  54  Colo. 
149  Pac.  1032.                                                  200,  129  Pac.  827. 

94  Holm    V.    Holm,    44    Utah,    242,  on  n  •        n  n  •        i;i     oo    r.  i 

'  '  '  99  Gr:swola    v.    Griswold,    23    Colo. 

139  Pac.  937.  ,         3gg    jgg  p^^    ^g^ 

95  Lee  V.  People,  53  Colo.  507,  Ann. 

Cas.  1914B,  272,  127  Pac.  1023.  ^^^  Hooper  v.  Hooper,  67  Or.   187, 

96  Ex  parte  Cooper,  86  Kan.  573,  135  Pac.  205,  525;  L.  O.  L.  515,  Or. 
121  Pac.  334.  Stats.   1913,  p.  463. 

97  Elliott's  Estate,  165  Cal.  339,  loi  People  v.  Woodley,  22  Cal.  App. 
132  Pac.  439.  674,  136  Pae.  312. 
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to  another  state  for  the  primary  intention  of  evading  the 
law,  the  marriage  should  be  avoided.^^^ 

If  a  divorce  decree  makes  no  disposition  of  the  commu- 
nity property,  the  parties  become  tenants  in  common  thereof, 
and  either  spouse  may  sue  for  partition. ^*^^  Separate  prop- 
erty is  presumed  to  remain  separate;  community  property 
becomes  common  property;  community  indebtedness  be- 
comes joint  indebtedness,  and  must  be  deducted  from  the  pro- 
ceeds of  the  sale  of  the  community  property.^"'*  Property 
acquired  by  the  husband  between  the  granting  of  the  inter- 
locutory decree  and  the  final  decree  becomes  community 
property,  and  the  wife  may  share  therein,  even  though  she 
is  barred  from  any  realty  which  was  his  property  before 
suit  was  brought  because  of  the  allegation  in  her  complaint 
that  there  was  no  community  property.^"^  Where  the  de- 
cree grants  over  one-half  in  value  of  the  community  prop- 
erty to  the  wife,  it  is  clear  that  the  intention  is  to  leave  the 
other  community  property  as  the  husband's  separate  share 
to  which  she  has  no  claim.^'^^ 

Under  the  Arizona  statute,  neither  party  to  a  divorce  ac- 
tion may  remarry  within  one  year  from  the  date  of  the 
decree  of  divorce.^"^* 

§  3664.  Appeal. — ^Where  the  evidence  upon  which  an 
order  for  the  paj-ment  of  suit-money  and  counsel  fees  is 
not  in  the  record,  the  order  will  not  be  reviewed. ^^''^  In  the 
absence  of  the  evidence,  the  upper  court  will  assume  that 
the  facts  warranted  the  distribution  made  of  the  property.^"^ 
A  finding  upon  a  prior  appeal  as  to  the  value  of  property 

102  Pierce  v.  Pierce,  58  Wash.  622,  106  Nelson  t.  McPhee,  59  Wash. 
109  Pae.  45.                                                   103,  109  Pac.  305. 

103  Hicks  V.  Hicks,  69  Wash.  627,  ,„«„  „         j  i„.„ 

'  '  106a  Sess.  Laws  1917,  p.  75. 

125  Pac.  945.  '  ^ 

104  James  v.  James,  51  Wash.  60,  ^°^  Kellogg  v.  Kellogg,  170  Cal. 
97  Pac.  1113,  98  Pac.  1115.  84,  148  Pac.  518. 

105  Ercwn  v.  Brown,  170  Cal.  1,  108  Knapp  v.  Knapp,  23  Cal.  App. 
147  Pac.  1168.  10,  136  Pac.  719. 
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is  not  conclusive  upon  a  subsequent  application  to  reduce 
the  allowance  of  alimony. ^''^  The  husband  may  be  required 
to  pay  the  costs  even  upon  the  affirmance  of  the  decree  from 
which  the  wife  has  appealed.""  A  judgment  modifying  a 
decree  for  alimony  is  appealable/"  as  is  also  an  order 
directing  defendant  to  pay  temporary  alimony  and  suit 
money. "^  Laws  relative  to  appeals  from  judgments  grant- 
ing divorces  do  not  apply  to  appeals  from  orders  for  ali- 
mony or  making  division  of  property."^  The  original  com- 
plaint, answer  and  reply  are  a  proper  part  of  the  transcript 
on  appeal  from  an  order  denying  a  motion  to  modify  a 
divorce  decree.^^* 

§  3671.  Recrimination. — A  divorce  may  be  granted 
where  both  parties  are  blamable,  though  they  are  not  equally 
at  fault  and  the  evidence  establishes  the  right  of  one  of 
them  to  a  decree,"^  but  when  the  conduct  of  the  parties 
is  reprehensible  in  a  kindred  degree,  the  court  ought  not  to 
interfere  at  the  instance  of  either.^^^  Misconduct  which  has 
been  condoned  is  not  available  for  recrimination  in  an  ac- 
tion by  the  party  guilty  of  the  condoned  conduct."^ 

§  3672.  Residence. — A  cross-complainant  cannot  have 
the  jurisdiction  of  the  case  determined  by  the  residence  of 
the  plaintiff  without  proof  that  the  plaintiff  has  resided 
within  the  jurisdiction  for  the  prescribed  time."*    Where 

109  Herrett   v.   Herrett,   80   Wash.  114  Miller    v.    Miller,    65    Or.    551, 

474,  141  Pac.  1158.  131  Pac.  308,  133  Pae.  86. 

no  Schirmer  v.  Schirmer,  84  Wash.  "^  Johnsen  v.  Johnsen,   78   Wa^h. 

1    145  Pac    981  *^^'  ^^^  ^^°-  ^^^'  l^^^' 

'  ■        ■  lie  Matlock  V.  Matlock,  72  Or.  330, 

111  Prewitt    V.    Prewitt,    52    Colo.       ^^g  p^^  ^  ^  ^9 

522,  122  Pac.  766.  ^^^^    72^  ^39  p^^    ^g^ 

112  State  V.  Superior  Court,  74  117  Rogers  v.  Eogers,  81  Wash. 
Wash.  6S9,  134  Pac.  178.  502,  142  Pac.  1150. 

113  Lewis  V.  Lewis,  39  Okl.  407,  us  Coleman  v.  Coleman,  23  Cal. 
135  Pac.  n97;  Howll  v.  Howell,  42  App.  423,  138  Pac.  362;  State  v. 
Okl.  286,  141  Pac.  412.  Moran,  37  Nev.  404,  142  Pac.  534. 
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personal  service  is  liad  upon  the  defendant  in  Nevada,  the 
jurisdiction  of  the  court  attaches,  even  though  plaintiff  has 
not  had  a  residence  for  the  prescribed  length  of  time,"^ 
but  one  of  the  parties  must  have  a  domicile  within  the 
state.^^"  A  statute  providing  that  suits  for  the  dissolu- 
tion of  marriages  may  be  commenced  and  tried  in  any 
county  in  which  either  party  resides  is  mandatory,  and  a 
suit  commenced  in  any  other  county  does  not  give  the  court 
jurisdiction.^^^ 

§  3675.  Condonation  and  connivance. — The  fact  that  a 
husband  suspected  his  wife  and  laid  a  trap  for  her,  and 
caught  her,  is  insufficient  to  charge  him  with  connivance  so 
long  as  he  was  not  in  any  respect  responsible  for  her  im- 
morality,^^^  Condonation  is  forgiveness  conditioned  on 
future  good  conduct.  Subsequent  acts  of  cruelty  will  revive 
condoned  adultery,  although  they  would  not  support  an 
original  suit  upon  that  ground. ^^^  Cruelty  is  condoned  by 
the  continuance  of  marital  relations  thereafter.^^^  Upon 
breach  of  the  condition  that  the  injury  be  not  repeated,  the 
right  to  a  remedy  for  former  injuries  is  revived,^^^  In  Cali- 
fornia, an  express  agreement  to  condone  cruelty  is  essen- 
tial, and  mere  conjugal  kindness  is  not  evidence  of  con- 
donation.^^® 

119  Tiedemann  v.  Tiedemann,  36  123  Kostackek  v.  Kostackek,  40 
Nev.  494,  137  Pac.  824.  Okl.   747,   140  Pac.   1021. 

120  Worthington  y.  District  Court,  '"'  •^°^°''^°  ^'  Johnsen,  78  Wash. 
37  Nev.  212,  Ann.  Cas.  1916E,  1097,  ^^^'   ^^^  ^^^-   ^^^'    ^^^^'    ^^g^^   ^• 

L.  E.  A.  1916A,  696,  142  Pac.  230.  ^'^S^"'  ^^  ^^'^-  ^^^'  ^^^  P^«-  l^^^. 

125  Averbueh      v.      Averbuch,      SO 

121  Hubner  v.  Hubner,  67  Or.  557,  Wash.  257,  Ann.  Cas.  1916B,  873, 
136  Pac.  667.  141  p^c.  701. 

122  Farwell  v.  Farwell,  47  Mont.  126  Cal.  Civ.  Code,  118;'  Whinnerj 
574,  Ann.  Cas.  1915C,  78,  133  Pac.  v.  Whinnery,  21  CaL  App.  59,  130 
958.  Pac.  1065. 
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FOEMS— DIVOECE. 

§  3680.    Complaint  for  divorce  on  ground  of  adultery. 

Form  No.  980. 
[Title.] 
The  plaintiff  complains  and  alleges: 

I.  That  plaintiff  and  defendant  intermarried  at  , 

in  the  county  of ,  state  of ,  on  or  about  the 

day  of ,  19 — ,  and  ever  since  have  been,  and  now  are, 

husband  and  wife;  that  the  said  plaintiff  and  the  said  de- 
fendant separated  on  the day  of ,  19 — ,  and  that 

the  number  of  years  of  their  said  marriage  to  their  said 
separation  is . 

II.  That  children  have  been  born  as  the  issue  of 

said  marriage  and  that of  them  are  now  living;  that 

the  names  and  ages  of  the  minor  children  of  plaintiff  and 
defendant  now  living  are  as  follows:  [Insert  names  and 
ages  of  minor  children ;  or,  that  no  children  have  been  born 
of  said  marriage.] 

III.  That  the  plaintiff  is,  and  has  been  a  bona  fide 
resident  of  the  state  of  California  for  more  than  one  year, 

and  of  the  said  county  of for  more-  than  three  months 

immediately  preceding  the  commencement  of  this  action. 

IV.  And  plaintiff,  on  her  information  and  belief,  alleges 
that  the  defendant  did,  on  the day  of ,  19 — ,  com- 
mit adultery  with  one  ,  at [name  the  place,  and 

describe  the  house]. 

V.  Plaintiff  further  alleges,  on  her  information  and  be- 
lief, that  defendant,  on  divers  days  and  times  between  said 
last-mentioned  day  and  the  commencement  of  this  action, 
has  committed  adultery  with  the  said ,  and  is  now  liv- 
ing and  cohabiting  with  the  said ,  at  the  place  and  in 

the  house  above  mentioned. 

VI.  Plaintiff  further  alleges  that  each  and  all  of  said 
acts  of  adultery  were  committed  without  the  consent,  con- 
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nivance,  procurement,  or  previous  knowledge  of  plaintiff, 
and  that  she  has  not  lived  or  cohabited  with  defendant  since 
she  became  cognizant  of  the  commission  by  the  defendant 
of  the  several  acts  of  adultery  complained  of. 

VII.  Plaintiff  further  alleges  that  the  defendant  is  the 
owner  and  possessed  of  the  following  described  real  and 
personal  property  [particularly  describe  it,  and  state  its 
value],  all  of  which  has  been  acquired  by  him  since  their 
said  marriage. 

VIII.  Plaintiff  alleges  that  the  rents,  issues,  and  profits 
of  said  real  property  are  of  the  monthly  value  of  about 
dollars,  in  United  States  gold  coin. 

IX.  Plaintiff  further  alleges  that  she  is  in  indigent  cir- 
cumstances, and  wholly  dependent  upon  her  own  labor  for 
her  support  [or,  that  she  is  in  ill  health,  or  too  aged  to  earn 
her  livelihood,  and  is  dependent  on  the  charity  of  her 
friends  for  support]. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  the  bonds  of  matrimony  between  herself  and  the 
defendant  be  dissolved,  and  that  the  custody  of  the  said 
minor  children  be  awarded  to  the  plaintiff. 

2.  That  such  portion  of  the  common  property  be  allowed 
and  set  apart  to  plaintiff  as  shall  be  equitable  and  just, 
and  that  the  defendant  be  enjoined  and  restrained  from  dis- 
posing of  or  in  any  manner  encumbering  the  property 
herein  described. 

3.  That  the  defendant  may  be  required  to  pay  a  reason- 
able sum  into  court  to  defray  the  expenses  of  this  action, 
and  for  counsel  fees  and  that  he  pay  to  plaintiff  such  fur- 
ther sum  for  alimony  as  to  this  court  may  seem  just,  for 
her  support  during  the  pendency  of  this  action.  Plaintiff 
prays  for  general  relief. 
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§  3683.    Complaint  on  g^round  of  desertion. 

Form  No.  983. 
[Title.] 

The  plaintiff  complains  and  alleges: 

I.  [Allege  marriage  and  separation  as  in  Form  No.  980.] 

II.  [Allege  nmnber  of  children  of  marriage  as  in  Form 
No.  980.] 

III.  [Allege  residence  as  in  Form  No.  980.] 

IV.  That  on  or  about  the  year [more  than  a  year 

last  past],  the  said  defendant,  disregarding  the  solemnity 
of  his  marriage  vow,  willfully  and  without  cause  deserted 
and  abandoned  the  plaintiff,  and  ever  since  has,  and  still 
continues  to,  so  willfully  and  without  cause  desert  and  aban- 
don said  plaintiff,  and  to  live  separate  and  apart  from  her, 
without  any  sufficient  cause  or  any  reason,  and  against  her 
will,  and  without  her  consent.  • 

[Demand  of  judgment.] 

§  3684.    Complaint  on  ground  of  conviction  for  felony. 

Form  No.  984. 
[Title.] 
The  plaintiff  complains  and  alleges: 

I.  [Allege  marriage  and  separation  as  in  Form  No.  980.] 

II.  [Allege  number  of  children  of  marriage  as  in  Form 
No.  980.] 

m.     [Allege  residence  as  in  Form  No.  980.] 

IV.     That  on  the day  of ,  19 — ,  in  the  superior 

court  in  the  county  of ,  state  of  California,  the  defend- 
ant was  [duly]  convicted  of  felony,  to  wit,  for  the  crime 
of ,  and  [duly]  sentenced  by  the  said  court  to  confine- 
ment in  the  state  prison  of  said  state  for  the  term  of 

years,  and  in  pursuance  of  the  said  sentence  the  defendant 
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is  now  confined  in  said  state  prison  [or,  if  the  sentence  has 
expired,  or  a  pardon  was  granted,  omit  the  words  ''is  now 
confined  in  said  state  prison,"  and  add,  "was  confined  in 
said  state  prison,"  that  the  period  of  his  sentence  therefor 

terminated  on  the day  of ,  19 — ,  at  which  date  he 

was  discharged  therefrom  (or  was  pardoned)]. 
[Demand  of  judgment.] 

§  3686.    Complaint  on  ground  of  extreme  cruelty. 

Form  No.  986. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  marriage  and  separation  as  in  Form  No. 
980.] 

II.  [Allege  number  of  children  of  marriage  as  in  Form 
No.  980.] 

III.  [Allege  residence  as  in  Form  No.  980.] 

IV.  That  since  said  marriage,  the  defendant  has  treated 
her  in  a  cruel  and  inhuman  manner,  and  in  particular  as 
follows :  On  the day  of ,  19 — ,  at ,  the  defend- 
ant [here  state  the  particular  acts  of  cruelty,  specifying 
date  and  place  for  each,  and  the  nature  of  the  act]. 

[Demand  of  judgment.] 

§  3688.  Complaint  on  ground  of  willful  neglect,  having 
ability  to  provide. 

Form.  No.  988. 

[Title.] 

The  plaintiff  complains,  and  alleges : 

I.  [Allege  marriage  and  separation  as  in  Form  No. 
980.] 

II.  [Allege  number  of  children  of  marriage  as  in  Form 
No.  980.] 

III.  [Allege  residence  as  in  Form  No.  980.] 
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IV.  That  the  defendant  for  more  than  one  year  last  past 
has  willfully  neglected  to  provide  for  plaintiff  the  common 
necessaries  of  life,  having  the  ability  so  to  do,  and  has  com- 
pelled plaintiff  to  live  upon  the  charity  of  friends,  notwith- 
standing he  is  abundantly  able  to  support  her,  and  is  worth, 
as  this  plaintiff  is  informed  and  believes,  about  the  sum 
of dollars,  and  is  in  the  constant  receipt  of  wages  suffi- 
cient for  their  joint  support  from  his  daily  labor,  to  wit, 
about dollars  per  month. 

[Demand  of  judgment.] 

§  3689.  Complaint  on  ground  of  willful  neglect — Failure 
by  reason  of  idleness,  etc. 

Form  No.  989. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  [Allege  marriage  and  separation  as  in  Form  No. 
980.] 

II.  [Allege  number  of  children  of  marriage  as  in  Form 
No.  980.] 

III.  [Allege  residence  as  in  Form  No.  980.] 

IV.  That  the  defendant  for  more  than  one  year  last  past 
has  failed  to  provide  for  the  plaintiff  the  common  necessa- 
ries of  life  because  of  his  idleness,  profligacy  and  dissipa- 
tion. 

[Demand  of  judgment.] 

§  3690.    Complaint  on  ground  of  habitual  drunkenness. 

Form  No.  990. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  marriage  and  separation  as  in  Form  No. 
980.] 
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II.  [Allege  number  of  children  of  marriage  as  in  Form 
No.  980.] 

III.  [Allege  residence  as  in  Form  No.  980.] 

IV.  That  the  defendant,  disregarding  his  duties  as  a 
husband  toward  the  plaintiff,  for  more  than  one  year  last 
past,  has  been,  and  still  is,  guilty  of  habitual  intemperance, 
and  has  been  and  still  is  habitually  intemperate  from  the  use 
of  intoxicating  drinks  to  that  degree  that  the  said  intemper- 
ance of  defendant  during  said  period  of  time  disqualified 
him  a  great  portion  of  said  time  from  properly  attending 
to  business  [or,  to  that  degree  that  the  intemperance  of 
defendant  during  said  period  of  time  reasonably  inflicted 
and  still  reasonably  inflicts  a  course  of  great  mental  anguish 
upon  said  plaintiff,  and  that  during  all  that  time  said  plain- 
tiff has  been  an  innocent  party  with  respect  to  said  intem- 
perance]. 

[Demand  of  judgment.] 

§  3709.    Interlocutory  decree. 

Form  No.  1009.« 
[Title  of  Court  and  Cause.] 

The  above-entitled  action  came  on  regularly  to  be  heard 
and  tried  before  the  court,  sitting  without  a  jury,  on  the 

day  of  ,  19 — ,  the  plaintiff  appearing  in  person 

and  by  her  attorney ,  and  the  defendant  not  appearing, 

either  in  person  or  by  attorney; 

Upon  said  hearing,  it  appearing  to  the  satisfaction  of 

the  court  that  the  defendant  herein ,  was,  on  the 

day  of ,  19 — ,  at ,  in  the  county  of ,  state  of 

California,  duly  served  in  person  with  summons  herein,  at- 
tached to  a  copy  of  the  complaint  on  file  in  this  cause  [and 
if  a  corespondent  in  adultery  is  named  in  the  pleadings: 
that ,  the  person  named  in  the  complaint  herein  as  the 


'California   Practice;    see    sections  3648,  3649,  ante. 
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person  with  whom  defendant  is  alleged  to  have  committed 
adultery,  having  been  served  with  notice  of  this  action  and 
a  copy  of  the  pleading,  wherein  he  is  named  as  the  person 

with  whom  defendant  has  committed  adultery],  on  the 

day  of  ,  19 — ,  by  [state  manner  of  service],  in 

accordance  with  law  [or,  the  order  of  this  court] ;  and  the 
defendant  having  failed  to  aTDpear  and  answer  said  com- 
plaint of  the  plaintiff,  and  the  time  for  answering  having 
expired  and  no  answer  or  demurrer  having  been  filed,  and 
the  default  of  said  defendant, ,  having  been  duly  en- 
tered according  to  law  [and  said ,  named  as  the  party 

with  whom  defendant  committed  adultery,  not  having  ap- 
peared and  not  having  pleaded  or  asked  to  be  heard  in  this 
action],  and  the  court  having  heard  the  testimony  intro- 
duced in  behalf  of  said  plaintiff  and  in  support  of  her  com- 
plaint, and  the  cause  having  been  submitted;  the  court  hav- 
ing duly  considered  the  law  and  the  evidence,  and  the  court 
having  rendered  its  decision  herein  in  writing,  consisting  of 
findings  of  fact  and  conclusions  of  law,  which  said  decision 
is  in  favor  of  said  plaintiff: 

Now,  therefore,  in  accordance  therewith,  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiff  above  named  is  en- 
titled to  a  divorce  upon  the  grounds  stated  in  her  complaint, 
and  that  the  bonds  of  matrimony  heretofore  existing  be- 
tween the  plaintiff  and  the  defendant  should  be  dissolved, 
and  that  the  plaintiff  is  entitled  to  the  relief  asked  for  in 
her  complaint;  and  it  is  determined  that  an  interlocutory 
judgment  should  be  entered  in  said  action,  and  such  inter- 
locutory judgment  is  hereby  entered  accordingly ; 

It  is  further  ordered,  adjudged  and  decreed,  that  at  the 
expiration  of  one  year  from  the  entry  of  this  interlocutory 
judgment  said  plaintiff  shall  be  entitled  to,  and  there  shall 
be  entered  by  the  court,  on  motion  of  either  party,  or  upon 
its  own  motion,  a  final  judgment  granting  the  said  divorce 
and  dissolving  the  bonds  of  matrimony  between  the  said 
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plaintiff  and  the  said  defendant,  and  restoring  them  to  the 
status  of  single,  unmarried  persons. 

It  is  further  ordered,  adjudged  and  decreed,  that  said 

plaintiff  shall  be  allowed  to  resume  the  name  of ,  which 

was  the  name  of  said  plaintiff  prior  to  her  marriage  with 
said  defendant. 

Dated, ,  19—. 

,  Judge  of  said  Superior  Court. 
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CHAPTER  cm. 
PAETNERS. 

§  3712.  Action  between  partners. 

§  3713.  Authority  of  partner. 

§  3715.  Individual  interest. 

§  3718.  Estoppel  to  deny  partnership. 

§  3719.  Liability  of  partners. 

§  3720.  Partnership  defined. 

§  3721.  Partnership  property. 

§  3725.  Fictitious  names — Right  to  sue. 

§  3726.  Duties  of  surviving  partner. 

§  3727.  Partnership  debt. 

§  3730.  Services. 

§  3734a.  Form  1014a.  Complaint — On  an  assigned  debt  due  to  a  partnership. 

§  3712.  Action  between  partners. — A  partner  cannot  sue 
liis  copartner  for  a  balance  due  on  account  of  partnership 
transactions  until  an  accounting  has  been  had  and  a  balance 
ascertained,^  and  this  rule  applies  where  the  partnership 
is  dissolved  by  the  death  of  a  member,  the  partnership  con- 
tinuing for  the  purpose  of  closing  its  business.^  But  a  suit 
for  breach  of  the  partnership  agreement  may  be  had  with- 
out a  suit  for  dissolution  and  accounting,  upon  a  copart- 
ner's refusal  to  perform.^  One  partner  may  sue  another 
upon  any  demand  which  does  not  arise  out  of  a  transaction 
in  connection  with  the  firm,^  as  for  personal  injuries."  One 
partner  cannot  take  partnership  personal  property  from 
another  by  an  action  in  claim  and  delivery,  since  each  has 
an  equal  right  to  its  possession.®    Until  there  is  a  final  set- 

1  Croft  v.  Bain,  49  Mont.  484,  143  4  Arnheim     v.     Gordon,     21     Cal. 

Pac.     960;     Kwapil    v.     Bell     Tower       ^pp.  754,  132  Pac.  840. 


Co.,  35  Wash.  583,  104  Pac.  824. 

2  Cobb  V.  Martin,  32  Okl.  588,  123 
p^^    422.  2^  ^-   ^-   ■^-    (^-   ^-^    ^^^'   10*   ^^'=- 


5  Freund  v.  Murray,  39  Mont.  539, 


683. 
6 
bel,  82   Kan.  470,   108  Pac.  798.  7G7,  lOG  Pac.  252 


3  Taylor   t.   Nelson,    26   Cal.   App. 
681,   147  Pac.   1189;    Gilbert   v.  Gru-  6  Nirond   v.   Farnell,   11  Cal.   App. 
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tiement,  one  general  partner  cannot  sue  another  at  law  to 
recover  an  amount  claimed  by  reason  of  partnership  trans- 
actions; his  only  remedy  is  to  apply  to  equity  for  an  ac- 
counting.*'* 

§  3713.  Authority  of  partner. — Each  partner  is  a  gen- 
eral agent  for  the  firm/  and  as  such  agent  may  sign  the  firm 
name,®  but  one  partner  cannot  bind  the  others  by  any  con- 
tract not  within  the  scope  of  the  partnership,  without  their 
consent  ^  or  subsequent  ratification.*^  A  failure  to  deny 
liability  when  informed  that  the  partner  has  given  a  firm 
name  for  items  which  include  his  individual  debts  does  not 
of  itself  amount  to  a  ratification.**  An  undisclosed  partner 
is  liable  as  an  undisclosed  principal.*^  Acts  which  are  gen- 
erally considered  as  within  the  scope  of  a  partnership  are 
as  follows:  An  assignment  of  a  land  partnership's  contract 
right  to  purchase  land  ;*^  payment  of  an  individual  debt  with 
partnership  money,  in  so  far  as  the  right  of  the  partnership 
to  recover  the  actual  money  is  concerned;*^  the  assignment 
of  an  order  for  the  payment  of  money  in  a  partnership 
transaction  ;*^  the  making  of  false  representations  in  secur- 
ing an  exchange  of  lands  ;*^  the  leasing  of  premises  in  which 

6a  Baughman  v.  Hebard  (Okl.),  166  n  Brown  v.   First   Nat,   Bank,   35 

Pac.  88.  Okl.  726,  130  Pac.  140. 

7  Tate  V.  Holly,  21  Colo.  App.  451,  12  Pacific  Drug  Co.  v.  Hamilton, 
122    Pac.    58;    Carlton    v.    Cone,    27  71  Wash.  469,   128  Pac,   1069. 

Colo.  App.  58,  146  Pac.  789;  Munici-  13  Milwaukee  Land  Co.  v.  Euesink, 

pal    Paving    Co.    v.    Herring    (Okl,),  50  Mont,  489,  148  Pac,  396;   Tutt  v. 

150    Pac.    1067;    Wyo.    Sess.    Laws  Davis,    13    Cal.    App.    715,    110    Pac. 

1917,  c,  97.  690. 

8  Baker  v,  Seaweard,  68  Or,  80,  i*  Breeze  v.  International  Banking 
136  Pac.  870.  Corp.,    25    Cal.    App.    437,    143    Pac. 

9  Brown    v.    First    Nat.    Bank,    35  1066, 

Okl.    726,    130   Pac,    140;    Taimcr   v.  15  Behrenfeld  v,  Breedlove,  27  Cal, 

Sinaloa  Land  etc.  Co,,  43  Utah,  14,  App.  419,  150  Pac.  71. 

Ann.  Cas.  1916C,  100,  134  Pac.  586.  ic  Gannon    v.    Hausaman,    42    Okl. 

10  Garden  City  Nat.  Bank  v.  41.  52  L.  E.  A.  (N.  S,)  519,  140  Pac. 
Schulman,  89  Kan.  182,  131  Pac.  559.  407. 
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to  conduct  the  business  of  the  partnership.^'^  Contracts  of 
a  firm  are  contracts  of  each  member.^^  A  partnership 
check  accepted  in  payment  of  an  individual  debt  may  be 
collected  against  the  partnership  even  though  the  check  is 
drawn  without  authority,  if  the  payee  has  no  knowledge  of 
the  want  of  authority.^^  One  partner  cannot  execute  a 
power  and  authorize  confession  of  judgment  against  the 
firm.^"  Since  notice  to  an  agent  is  notice  to  liis  principal,  no- 
tice to  one  partner  is  notice  to  his  firm.^^ 

§  3715.  Individual  interest. — Each  partner  is  a  trustee 
for  the  other,  and  cannot  obtain  advantage  over  the 
other  by  the  slightest  misrepresentation  or  concealment.^^ 
Where  one  partner  secretly  makes  a  purchase  of  premises 
occupied  by  the  firm  while  the  other  partner  with  his  con- 
currence is  negotiating  with  the  owner  to  obtain  the  prop- 
erty for  the  firm,  the  purchaser  will  be  declared  the  trustee 
for  the  firm.^^  Where  a  sale  of  a  partner's  interest  is  au- 
thorized by  him,  the  relation  between  him  and  a  copartner 
ceases,  and  he  may  deal  with  the  partner  without  making 
full  disclosures.^*  A  purchase  in  good  faith  of  a  copart- 
ner's interest  vests  the  ownership,^^  but  a  general  partner 
who  agrees  to  give  his  personal  attention  to  the  business 
may  not  engage  in  other  business  without  being  account- 
able to  the  firm  for  the  profits  thereof,  unless  the  foreign 

17  Marks  v.  Chumos,  82  Kan.  562,  22  Dennis  v.  Gordon,  163  Cal.  427, 
109  Pac.  397.  125   Pac.   1063;    Galbraith  v.  Devlin, 

18  Benbow  v.  The  James  Johns,  56  85  Wash.  482,  148  Pac.  589;  Nelson 
Or.  554,  108  Pac.  634.  v.   Matsch,   38  Utah,   122,  Ann.  Cas. 

19  Camas    Prairie    State    Bank    v.  1912D,  1242,  110  Pac.  865. 
Newman,  15  Idaho,  719,  128  Am.  St.  23  Donleavey  v.   Johnston,   24   Cal. 
Eep.  81,  21  L.  R.  A.  (N.  S.)   703,  99  3^      ^^{  p^^    229. 

Pac.  833. 

20  Hoffman  v.  Spokane  Jobbers  ^^  ^^^e  Eealty  Co.  v.  Stewart,  169 
Assn.,  54  Wash.  179,  102  Pac.  1045.  ^^^l.  176,  146  Pac.  534. 

21  Spencer  v.  Collins,  156  Cal,  298,  25  McFadden  v.  Shanley,  16  Ariz. 
20  Ann.  Cas.  49,  104  Pac.  320.  91,  141  Pac.  732. 
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work  does  not  prevent  Mm  from  giving  the  firm  all  the 
attention  that  would  be  advantageous  to  it.^* 

§  3718.  Estoppel  to  deny  partnership. — Persons  holding 
themselves  out  as  partners  so  as  to  induce  others  to  deal 
with  the  firm  are  deemed  partners  as  to  such  third  persons, 
but  not  as  between  themselves.^'''  The  existence  of  a  part- 
nership as  to  third  persons  is  to  be  determined  by  the  con- 
tract as  a  whole,  together  with  conduct  and  dealings  with 
the  world,  although  the  parties  themselves  may  not  think 
they  are  partners.^^  The  members  of  an  unincorporated 
association  or  a  defectively  formed  corjDoration  are  re- 
garded as  partners.^^  The  fact  that  letters  and  supplies 
come  to  the  location  where  the  defendant  "S."  and  his 
brother  work  addressed  to  "S.  Bros.,"  with  their  knowl- 
edge, does  not  estop  them  from  denying  a  partnership  in 
the  business.^^  To  establish  a  partnership  by  estoppel  with 
reference  to  a  third  person,  the  ones  sought  to  be  bound 
must  do  something  which  induces  the  third  person  to  rely 
upon  the  existence  of  the  relation  to  his  detriment.^^ 

§  3719.  Liability  of  partners. — ^Partners  are  jointly 
liable  for  the  debts  of  the  firm,^^  and  for  the  tort  of  the  ser- 
vant of  the  firm  including  the  tort  of  one  partner  engaged 
in  the  business  of  the  firm.^^ 

26  Dennis  v.  Gordon,  163  Cal,  427,  80  Downie  v.  Savage,  72  Wash.  164, 
125  Pac.  1063.  129  Pac.  1096. 

27  Downie  v.  Savage,  72  Wash.  164,  3i  Downie  v.  Savage,  72  Wash.  164, 
129  Pac.   1096.  129  Pac.  1096. 

28  Westcott  V.  Oilman,  170  Cal.  32  Stover  v.  Stevens,  21  Cal.  App. 
562,  Ann.  Cas.  1916E,  437,  150  Pac.  261,  131  Pac.  332;  Ryckman  v. 
777.  Manerud,     68     Or.     350,     Ann.     Cas. 

29  Richardson  v.  Keely,  58  Colo.  1915C,  522,  136  Pae.  826;  Hooks  v. 
47,  142  Pac.  167;  Gray  v.  Bonnell,  19  Gila  Valley  Bank  &  T.  Co.,  12  Ariz. 
Cal.  App.  243,  125  Pac.  355;  Central  315,  100  Pac.  806. 

National   Bank   v.   Sheldon,   86   Kan.  33  Rogers   v.   Ponet,   21    Cal.   App. 

460,  121  Pac.  340.  577,  132  Pac  851. 

39 
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§  3720.  Partnership  defined. — ^A  partnership  is  the  asso- 
ciation of  two  or  more  for  the  purpose  of  carrying  on  busi- 
ness together  and  dividing  its  profits  between  them.^^  The 
contract  is  either  express  or  implied.^^  An  interchangeable 
relation  of  principal  and  agent  is  necessary  to  the  exist- 
ence of  the  partnership.^^  There  must  be  an  intention  to 
form  a  partnership,  and  usually  a  participation  in  both 
profits  and  losses,  and  such  a  community  of  interest  as  to 
third  persons  as  to  enable  each  partner  to  make  contracts.^''^ 
While  the  manner  of  profit-sharing  does  not  of  itself  estab- 
lish a  partnership,  it  is  one  of  the  essentials.^*  A  partner- 
ship may  be  limited  to  a  single  venture.^^  A  joint  interest 
in  profits  generally  makes  a  partnership,  but  a  common  in- 
terest in  profits  does  not,  as  where  the  plaintiff  has  no  legal 
or  equitable  rights  in  the  profits  as  such,  but  only  a  contract 
to  have  his  share  paid  over.*** 

§  3721.  Partnership  property. — All  property  purchased 
with  partnership  funds  is  presumed  to  be  firm  property.*^ 
A  partnership  is  not  a  person  either  natural  or  artificial, 
and  cannot  be  a  grantee  in  a  deed  or  hold  real  estate;  hence 
a  conveyance  of  land  to  a  partnership  has  the  legal  effect 
to  convey  land  to  the  partners  as  individuals  to  hold  the 
title  as  tenants  in  common.^^  A  conveyance  to  * ' B.  &  Bro., " 
copartners,  gives  ''B."  the  legal  title,  which  he  can  con- 

34  Cal.  dv.  Code,  2395;  Westcott  38  Westcott  v.  Gilman,  170  Cal. 
V.  Gilman,  170  Cal.  562,  Ann.  Cas.  562,  Ann.  Cas.  1916E,  437,  150  Pac. 
1916E,  437,  150  Pac.  777;  Doudell  777;  Richardson  v.  Keeley,  58  Colo. 
V.  Shoo,  20  Cal.  App.  424,  129  Pac.  47,  142  Pac.  167. 

478;  Nicholson  v.  Kilbury,  83  Wash.  39  Spencer  v.  Barnes,  25  Cal.  App. 

196,  145  Pac.   189.  139,   142   Pac.   1088. 

35  Kent  V.  Cobb,  24  Colo.  App.  40  Municipal  Paving  Co.  v.  Her- 
264,  133     Pac.     424;     Eilers     Music  ring   (Okl.),  150  Pac.  1067. 

House  V.  Keine,  65  Or.  598,  133  Pac.  4i  Deming  v.  Moss,  40  Utah,  501, 

788.  121   Pac.   971. 

36  Croft  V.  Bain,  49  Mont.  484,  42  Shirran  v.  Dallas,  21  Cal.  App. 
143  Pac.  960.  405,    132    Pae.    454,    462;    Jones    v. 

37  :Municipal  Paving  Co.  v.  Her-  Way,  78  Kan.  5.35,  18  L.  R.  A. 
ring   (Okl.),  150  Pac.  1067.  (N.  S.)    1180,  97  Pac.  437. 
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vey  away  leaving  his  partner  to  his  remedy  for  an  account- 
ing for  the  proceeds/^*  In  settling  the  business  of  the  part- 
nership, land  is  considered  as  personal  property."** 

§  3725.  Fictitious  names  —  Right  to  sue.— Prior  to  the 
California  amendment  of  1911,  an  assignee  of  a  partnership 
which  had  not  complied  with  the  law  requiring  the  filing 
of  a  certificate  and  publication  of  notice  of  the  character 
of  the  partnership  using  a  fictitious  name,  might  maintain 
an  action  upon  such  an  assigned  claim.^^  Where  the  names 
of  both  partners  are  used  in  a  partnership  name,  the  name 
is  not  a  fictitious  name  within  the  California  statute.^^  A 
single  isolated  use  of  the  fictitious  name  in  executing  a  con- 
tract does  not  prevent  the  maker  from  suing  thereon  with- 
out having  complied  with  the  statute.^'  Failure  to  comply 
with  the  statute  does  not  abate  an  action  where  the  statute 
is  complied  with  before  the  answer  is  filed.*^  Under  the 
Oklahoma  statute  the  rule  does  not  apply  to  one  who  adopts 
a  trade  name,^^  nor  does  the  statute  apply  to  an  individual 
doing  business  in  another  state  who  brings  suit  within  the 
state  of  Oklahoma.^*^  The  name  of  the  proprietor,  followed 
by  the  words  "automobile  company,"  does  not  constitute  a 
fictitious  name,  and  suit  may  be  maintained  in  the  indi- 
vidual name  of  the  proprietor.^^  The  defense  that  plaintiff 
is  doing  business  under  a  fictitious  name  without  having 

43  Wright  V.  Brooks,  47  Mont.  99,       146    Pac.    1103;    Mont.    Rct.    Codes, 

130  Pac.  968.  5509. 

48  Reillv  V.   Hatheaway,   46   Mont. 

44  Tutt  V.  Davis,  13  Cal.  App.  715,       ^^  ^^^  ^^^^  ^j^.   ^j^^^j^^^  ^_  j^^jj^^^ 

110  Pac.  690.  40  qj^j    374^   jgg   p^g,   ggg, 

45  Trudel  v.  Butori,  19  Cal.  App.  49  Robinovitz  v.  Hamill,  44  Okl. 
584,  127  Pac.  76;  Creditors'  Adjust-  437.  L.  R.  A.  1915D,  981,  144  Pac. 
nieut  Co.  V.  Rossi,  26  Cal.  App.  725,  1024;  Okl.  Comp.  Laws  1909,  sees. 
148   Pae.  528.  2044.    5023,   5025. 

r>0  Bixley    v.    Sharp,    44    Okl.    651, 

46  Lamberson  v.  Bashore,  167  Cal.       ^^g    p^^     2i 

387,    139    Pac.    817.  31  Merrill    v.     Caro    Inv.     Co.,    70 

47  Keffler  v.   WUes,  50   Mont.  381,       Wash.  4S2,  127  Pac.  122. 
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complied  with  the  statute  is  an  affirmative  one,  which  is 
waived  unless  pleaded." 

§  3726.  Duties  of  surviving  partner. — Tt  is  the  duty  of  a 
surviving  partner  to  settle  the  affairs  of  the  firm,^'  includ- 
ing the  disposition  of  the  partnership  property,^*  but  in 
New  Mexico  a  surviving  partner  cannot  dispose  of  the  as- 
sets until  an  administrator  has  been  appointed  and  quali- 
fied.^^ The  interest  of  a  deceased  partner  in  the  business 
must  be  inventoried  by  his  executor  and  administrator,  and 
appraised  as  a  single  item  of  personal  property,  and  may 
be  sold  as  other  property  of  the  estate.^^  A  surviving  part- 
ner is  entitled  to  possession  as  against  the  administrator 
of  the  deceased  partner  where  such  administrator  has  not 
qualified.^'^  A  claim  upon  a  contract  of  a  partnership  can- 
not be  maintained  against  the  estate  of  the  deceased  part- 
ner in  the  absence  of  a  final  settlement  between  the  surviv- 
ing partner  and  the  estate  and  a  showing  that  the  assets 
are  insufficient  to  pay  the  debt.^^  The  authority  of  a  sur- 
viving partner  to  settle  up  the  business  contemplates  the 
completion  of  transactions  begun  before  death,  and  the  sur- 
viving partner  not  only  has  the  authority  but  is  bound  to 
expend  firm  money  in  protecting  the  firm  property.^^  An 
abuse  of  the  trust  and  disagreements  between  the  surviv- 
ing partner  and  the  executor  of  the  deceased  partner  is 
sufficient  ground  for  immediate  dissolution.^^    A  liability 

W  Keilly  v.   Hatheaway,   46   Mont.  56  Cooley  v.  Miller  &  Lux,  16S  Cal. 

1,  125  Pac.  417.  120,  142  Pac.  83. 

53  Cal.     Code     Civ.     Proc.     1585;  "  ^'^^"^^^  ^-   ^^°°'  ^2   Wyo.   99, 

Eaisch  V.  Warren,  18  Cal.  App.  655,  ^'^   ^^'-    ''!V    ^^°-    ^"^P"    S*''^^^- 


124  Pac.  95;  N.  M.  Laws  1901,  e.  81; 
Dow  V.  Simpson,  17  N.  M.  357,  132 
Pac.    568. 


1910,  sees.  5565,  5567. 

58  De    Monco    v.    Means,    47    Colo. 
457,  107   Pac.   1107. 

59  Weiss  V.  Hamilton,  40  Mont.  99, 

54  Cooley  V.  Miller  &  Lux,  168  Cal.       io5  Pac.  74. 

120,  142  Pac.  83.  60  Parnc^ll    v.    Thompson    (Thomp- 

55  Dow  V.  Simpson,  17  N.  M.  357,       son    v.    Pnrnpll).    81    Kan.    119,    33 
132   Pac.   508.  L.  Tf.  A.  (N.  S.)  G5S,  105  Pac.  502. 
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for  services  rendered  under  a  contract  of  the  administra- 
trix of  a  deceased  partner  is  not  a  liability  of  the  firm.^^ 
A  surviving  partner  may  be  entitled  to  compensation  for 
settling  up  the  partnership  business.^^  A  sund^ing  part- 
ner may  bring  an  action  against  the  administrator  of  the 
deceased  partner  for  an  accounting  and  to  restrain  disposi- 
tion of  the  property.^* 

§  3727.  Partnership  debt. — Statutes  authorizing  an  at- 
tachment where  one  of  several  defendants  is  a  nonresident 
do  not  authorize  an  attachment  upon  the  individual  prop- 
erty of  a  nonresident  for  a  partnership  debt.^'*  Where,  one 
partner  furnishes  material  for  the  business  but  retains  title 
until  he  is  repaid,  the  property  is  not  subject  to  attachment 
for  debts  of  either  partner.^^  A  retiring  partner  may  be 
held  for  the  obligations  of  the  firm  theretofore  created.®^ 

§  3730.  Services. — In  the  absence  of  an  agreement,  a 
partner  cannot  claim  compensation  for  marketing  the 
products  of  the  partnership,^^  or  for  any  other  service,  even 
though  much  more  valuable  than  the  services  rendered  by 
the  copartner.®^  A  surviving  partner  is  entitled  to  an 
allowance  for  expenses  and  outlay  in  closing  up  the  busi- 
ness.^* 

61  Watkins  t.  Adams,  53  Colo.  290,  66  Mission  Fixture  Co.  v.  Potter, 
125  Pac.  122.                                                 26  Cal.  App.  691,  148  Pac.  223. 

62  Jones    V,    Marshall,    24    Idaho,  ot  o     jv  o  i      rr/r  -rrr    ,. 

'  '  67  Sandberg  v.  Scougale,  75  Wash. 

678,  135  Pac.  841;  Idaho  Eev,  Codes,       ^lo    io^  -d       iaci     it  i     i.-  o 

'  '       313,  134  Pac.  1051;   Valentin  v.  Sar- 

'i'i'i4 

^^  rett,    25    Idaho,   517,    13S    Pae.    834; 

63  Raisch  V.  Warren,  18  Cal.  App.  q,^^^^^^  ^_  McDermott,  40  Mont.  38, 
655,  124  Pac.  95.  104  Pae.  1049. 

64  Johnsen  v.  Jones,  39   Okl.  323, 

48   L.   R.  A.    (N.   S.)    547,   135   Pac.  ^^  Boothe    v.    Summit    Coal    Min. 

12,  Co.,  72  Wash.  679,  131  Pac.  252. 

65  Day  V.  Wejant,  72  Or.  215,  143  69  Sandberg  v.  Scougale,  75  Wash. 
Pac.  891.  313,  134  Pac.  1051. 
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§  3734a.    Complaint — On  an  assigned  debt  due  to  a  part- 
nership. 

Form  No.  1014a. 

[Title  of  Court  and  Cause.] 

For   his   cause   of   action   against   defendant,    plaintiff 
alleges: 

That  on  the day  of ,  the  defendant  was  indebted 

to  plaintiff  in  the  sum  of  $ in  this,  that  in  the  year 

,  and  while  the  defendant  was  engaged  in  the  manu- 
facture of  lime  in  the  county  of  ,  state  of ,  the 

plaintiff  and  one were  engaged  as  partners,  under  the 

firm  name  and  style  of  ,  in  dealing  in  cordwood  in 

said  county  of  ;  that  at  said  time  said  firm  and  the 

said  defendant  entered  into  an  agreement  whereby  said 
firm  agreed  to  furnish  the  defendant  a  large  amount  of 

cordwood  in  said  county  of ,  for  which  the  defendant 

agreed  to  pay  said  firm  the  sum  of  $ per  cord  for  the 

amount  of  wood  said  firm  should  furnish;  that  in  pursu- 
ance of  said  agreement  said  finn  did  furnish  to  defendant 

cords  of  wood  on  the day  of ,  and cords 

of  wood  on  the day  of ,  all  of  which  wood  the  de- 
fendant received  at  its  works  in  county,  ,  and 

promised  to  pay  for  at  the  price  per  cord  aforesaid,  in  all 

the  sum  of  $ ;  that  on  the day  of ,  said  firm 

demanded  payment  of  said  debt,  but  defendant  failed  and 
refused  to  pay  the  same  or  any  part  thereof,  and  the  same 
still  remains  due  and  unpaid;  that  afterwards  said  firm 
duly  assigned  its  said  claim  against  defendant  to  plaintiff 
for  value  received,  and  plaintiff  is  now  the  owner  thereof. 

Wherefore,  plaintiff  prays  judgment   for  said   sum   of 

$ ,  with  interest  thereon  from ,  and  costs  of  suit. 

,  Attorneys  for  Plaintiff. 

[Verification.] 
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CHAPTER  CIY. 
DISSOLUTION  OF  PARTNERSHIP. 

§  3738.     Accounting. 

§  3740.     Allegation  of  partnership, 

§  3747.     Distribution  of  assets. 

§  3752.     Eeceivers. 

§  3770.     Judgment — When  a  bar. 

§  3771.     Costs. 

§  3778a.  Form  1024a.  Complaint — To  restrain  former  partner  from  continning 

business. 
§  3778b.  Form  1024b.  Complaint — By  one  partner  against  another,  for  breach 

of  agreement  to  pay  firm  debts. 

§  3738.  Accounting. — A  purchaser  of  a  partner's  in- 
terest in  the  firm's  business  becomes  a  tenant  in  common 
and  is  entitled  to  have  an  account  of  the  firm  business  and 
to  have  the  business  closed.^  If  a  partnership  has  been 
dissolved  by  the  act  of  a  copartner  immediately  prior  to 
his  death,  the  survivor  may  have  an  accounting  as  an  in- 
dividual partner  rather  than  the  surviving  partner.^  One 
cannot  use  his  illegal  breach  of  a  fiduciary  relationship  to 
a  third  party  as  an  excuse  for  not  accounting  for  profits 
made  in  the  business  of  the  partnership.^  By  agreement, 
a  firm  name  may  become  a  part  of  the  firm  assets.^  As  a 
general  rule,  entries  in  the  books  of  a  partnership  during 
its  continuance  are  evidence  for  and  against  the  different 
members  of  the  firm.*^ 

§  3740.  Allegation  of  partnership. — A  complaint  which 
alleges  that  the  property  used  in  a  partnership  business- 

1  Eilers  Music  House  v.  Eeine,  65  ^  Spencer  v.  Barnes,  25  Cal.  App. 

Or.  598,  133  Pae.  788;  Jones  v.  Way.        l-'^^-   1^2   Pac.   1088. 
78  Kan.   535,   18  L.  R.   A.    (N.   S.)  '  ^^^^^^  Restaurant  Co.  v.  Seattle 

Restaurant    Co.,    67    Wash.    690.    122 


1180,  97  Pac.  437. 
2  Costello    V.    G 
CosteUo),  15  Ariz.  280,  138  Pac.  544.       p^c,  422 


Pac.  348. 
2  Costello    V.    Gleeson    (Gleoson    v.  5  q^^^  ^    Martin,  32  Okl.  588,  123 
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was  to  be  paid  for  out  of  the  profits  of  the  business  and 
rents  from  the  real  property,  and  that  payments  therefrom 
had  been  made,  sufficiently  alleges  that  plaintiff  was  to 
have  an  interest  in  the  property  and  that  the  property  be- 
came a  partnership  asset  from  the  beginning.®  Where  the 
complaint  prays  for  the  appointment  of  a  receiver  and 
alleges  that  by  an  agreement  each  partner  was  to  devote 
his  entire  time  to  the  business,  such  allegations  authorize 
proof  to  charge  defendant  with  plaintiff's  services  or  money 
expended  in  the  employing  of  a  servant  to  do  the  work 
which  defendant  should  have  doneJ 

§  3747.  Distribution  of  assets. — ^Upon  the  termination  of 
a  partnership,  a  payment  by  one  partner  out  of  his  indi- 
vidual money  is  a  sufficient  consideration  for  any  agree- 
ment between  him  and  the  copartner  as  to  disposition  of 
the  firm  property.^  "Where  life  insurance  policies  have  been 
taken  out  in  favor  of  the  firm,  a  copartner  in  settling  the 
firm  affairs  is  entitled  to  credit  for  money  paid  out  as  pre- 
miums on  the  policy.® 

§  3752.  Receivers. — ^A  receiver  may  be  appointed  for  a 
law  partnership  where  one  of  the  partners  is  excluded  from 
the  affairs  of  the  business,  but  the  receiver  is  not  author- 
ized to  attend  to  the  law  practice  of  the  partners  in  court.^" 
Where  there  is  no  showing  that  a  receiver  will  aid  in  de- 
termining the  amount  due  the  partners,  and  the  partner- 
ship is  not  insolvent,  the  appointment  of  a  receiver  will 
usually  work  an  injury,  and  should  not  be  made."  Any 
objection  to  the  receiver  who  is  appointed  should  be  made 

6  Doudell    V.    Shoo,    20  Cal.    App.           9  Ruth  v.  Flynn,  26  Colo.  App.  171, 

424,  129  Pac,  478.  142   Pac.    194. 

I    Valentin    v.    Sarrett,  2.5    Idaho,           lo  Martin  v,  Wilson,  84  Wash.  625, 

517,  138  Pac.  834.  147  Pac.  404. 

8  Gaisell    v.    .lohnston,  68    Wash.           n  Smith  v.  Brown,  50  Wash.  240, 

470,  123  Pac.  783.  96  Pac.  1077. 
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promptly  or  it  will  be  waived. ^^  Wliere  one  partner  is  ex- 
cluded from  the  business,  the  appointment  of  a  receiver  will 
be  favored.^^ 

§3770.  Judgment — When  a  bar. — Where  the  point  in 
issue  is  whether  there  was  a  partnership  or  not,  the  ques- 
tion of  the  duration  of  the  partnership  is  not  involved, 
and  a  finding  thereon  is  immaterial.^^  A  prior  judgment 
settling  the  accounts  up  to  a  certain  date  is  conclusive,  and 
the  account  cannot  be  re-examined  with  reference  to  the 
amounts  adjudicated.^^ 

§  3771.  Costs. — In  a  suit  for  an  accounting  involving 
dealings  of  former  partners,  the  costs  may  be  apportioned 
between  the  parties.^® 

§  3778a.  Complaint — To  restrain  former  partner  from 
continuing  business. 

Foith  No.  1024a. 
[Title  of  Court  and  Cause.] 

1.  That  on  the day  of ,  19 — ,  the  plaintiff  and 

defendant  entered  into  articles  of  copartnership  for  the 
regulation  of  their  business  as  [state  business],  at . 

2.  That  on  the day  of ,  19 — ,  said  partnership 

was  dissolved  by  mutual  consent,  the  plaintiff  buying  the 
defendant's  interest  in  said  business  and  all  the  stock  in 
trade  and  goodwill  thereof,  and  the  defendant  in  considera- 
tion of  said  purchase  agreeing  with  the  plaintiff  not  to 
carry  on  the  same  business  in  the  same  city  in  competition 
with  the  plaintiff. 

12  Eeneau  v.  Lawless,  79  Kan.  553,  15  Williams  v.  Lane,  158  Cal.  39, 
100  Pae.  479.  109   Pae.   873. 

13  Whitley  v.  Bradley,  13  Cal.  16  Smith  v.  Harris,  88  Kan.  226, 
App.  720,  110  Pae.  596.  128  Pae.  378. 

14  Douflell    V.    Shoo,   20    Cal.    App. 
424,  129  Pae.  478. 
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3.  That  this  plaintiff  has  duly  perfonned  all  the  condi- 
tions of  said  agreement  on  his  part  to  be  perfonned,  and 
is  engaged  in  continuing  said  business  at  the  same  place. 

4.  That  the  defendant,  in  violation  of  said  agreement, 
has  opened  a  store  [or  oflSce],  and  is  carrying  on  the  busi- 
ness of therein,  on street,  in  said  city,  within 

blocks  of  the  plaintiff's  store  [or  office],  and  in  competi- 
tion therewith,  and  threatens  to  and  will,  unless  restrained 
by  this  court,  continue  to  carry  on  the  same. 

5.  That  the  said  acts  of  the  defendant  in  violation  of  said 
agreement  are  a  continuing  injury  to  and  interference  with 
the  plaintiff's  business,  and  prevent  its  establishment  and 
greatly  reduce  the  plaintiff's  profits,  and  cannot  be  fully 
compensated  in  damages. 

Wherefore,  the  plaintiff  prays  that  the  defendant  be  re- 
strained by  injunction  from  carrying  on  or  in  any  wise  en- 
gaging in  said  business  in  said  city,  and  that  the  plaintiff 
have  his  costs  of  this  suit. 

,  Attorney  for  Plaintiff. 

[Verification.] 

§  3778b.  Complaint — By  one  partner  against  another, 
for  breach  of  agreement  to  pay  firm  debts. 

Form  No.  1024b. 
[Title  of  Court  and  Cause.] 

The  plaintiff  complains  of  the  defendant  and  for  cause  of 
action  against  the  defendant  alleges: 

1.  That  said  plaintiff  and  the  defendant,  on  or  about  the 
day  of ,  purchased  a  herd  of  horses,  to  wit,  67 


head,  together,  each  owning  an  undivided  one-half  interest, 
and  on  or  about  the day  of ,  plaintiff  and  defend- 
ant purchased  of  the  Chicago  Lumber  Company  a  bill  of 

lumber,  amounting  in  the  aggregate  to  $ ,  for  which 

lumber,  purchased  as  aforesaid,  plaintiff"  and   defendant 
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obligated  themselves  to  pay  said  lumber  company  upon 

demand.    Plaintiff  further  alleges,  that  on  the day  of 

,  he  sold  to  defendant  his  undivided  one-half  interest 

in  the  herd  of  horses,  and  at  the  same  time,  for  a  valuable 
consideration,  defendant  assumed  the  payment  of  said  lum- 
ber bill,  and  did  thereby  obligate  himself  to  pay  said  lum- 
ber company  all  of  said  indebtedness,  which  plaintiff  and 
defendant  vrere  jointly  and  severally  bound  to  pay  as  afore- 
said. A  copy  of  said  agreement  is  hereto  attached,  marked 
''Exhibit  A,"  and  made  part  of  this  complaint. 

2.  Plaintiff  further  alleges  that  defendant  has  wholly 
neglected  and  omitted  to  pay  said  indebtedness,  or  any  part 
thereof,  and  by  reason  of  such  neglect  and  refusal  to  pay 
as  agreed  upon,  said  plaintiff  has  been  sued  by  the  Chicago 
Lumber  Company;  that  said  claim  is  now  due  and  unpaid. 

Wherefore,  plaintiff  prays  judgment  against  the  defend- 
ant in  the  sum  of  $ ,  with  interest  at  seven  per  cent  from 

the day  of ,  and  costs  of  this  suit. 

,  Attorney  for  Plaintiff. 

[Verification.] 
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CHAPTER  CY. 
ASSAULT  AND  BATTERY. 

§  3785.  Assault  defined. 

§  3791.  Malice. 

§  3797.  Complaint.     " 

§  3801,  Damages. 

§  3802.  Exemplary  damages. 

§  3809.  Mitigation  of  damages. 

§  3817.  General  denial. 

§  3785.  Assault  defined. — ^Any  violation  of  a  person  is 
an  "assault,"  and  putting  hands  upon  a  female  with  a  view 
to  violating  her  person  is  a  ''battery."^  An  assault  is  an 
intentional  infringement  upon  the  absolute  right  of  a  per- 
son's security.^  It  is  an  attempt  with  unlawful  force  to 
inflict  bodily  injury  upon  another  with  the  apparent  pres- 
ent ability  to  do  so,  and  the  apprehension  created  in  the 
mind  of  the  assaulted  person  is  more  important  in  deter- 
mining whether  there  was  an  assault  than  the  undisclosed 
intention  of  the  actor.^  The  use  of  excessive  force  in  do- 
ing an  act  which  an  officer  or  railway  conductor  has  au- 
thority to  do  constitutes  an  assault.^  The  removal  of  a 
bone  without  authority  in  the  performance  of  an  operation 
constitutes  a  technical  assault  and  battery .°  One  who  is 
present  at  a  quarrel  and  encourages  the  battery  is  liable 
to  the  same  extent  as  the  one  who  does  the  beating.^  A 
person  who  shoots  at  an  assailant  in  self-defense  and  misses 

1  Hough  V.  Iderhoff,  69  Or.  568,  4  Eand  v.  Butte  Electric  R.  Co.,  40 
Ann.   Cas.    1916A,   247,   51   L.   R.   A.       Mont.  398,  107  Pac.  87. 

(N.  S.)   982,  139  Pac.  931. 

2  Lonergan  v.  Wm.  Small  &  Co. 
(William  Small  &  Co.  v.  Lonergan), 
81  Kan.  48,  25  L.  R.  A.  (N.  S.)  976, 
105  Pac.  27.  6  Perrine  v.  Hanacik,  40  Old.  359, 

3  Howell  V.  Winters,  58  Wash.  436,  51  L.  R.  A.  (N.  S.)  718,  138  Pac. 
108  Pac.  1077.  148. 


5  Rolater  v.  Strain,  39  Okl.  572, 
50  L.  R.  A.  (N.  S.)  880,  137  Pac. 
96. 
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liim  and  accidentally  Troiinds  an  iDnocent  bystander,  is  not 
ordinarily  liable  if  guilty  of  no  negligence/ 

§  3791.  Malice. — In  an  action  against  a  surgeon  for  as- 
sault in  removing  a  bone  which  he  should  not  have  done,  it 
is  not  necessary  to  show  that  he  intended  to  injure  plain- 
tiff, but  merely  that  the  act  was  wrongful.^  A  previous 
conversation  may  be  shown  as  evidence  as  to  whether  the 
assault  was  the  result  of  a  sudden  passion  or  was  premedi- 
tated,^ but  evidence  of  a  subsequent  assault  committed  by 
the  son  of  the  defendant,  in  the  absence  of  any  connection 
of  the  defendant  therewith,  cannot  be  received.^^ 

§  3797.  Complaint. — ^A  complaint  is  sufficient  where  it 
states  the  facts  in  ordinary  language  and  the  answer  admits 
the  assault  but  pleads  self-defense.^^  It  is  permissible  to 
plead  the  circumstances  accompanying  the  act  and  which 
constitute  a  part  of  the  occurrence  so  as  to  show  the  pur- 
pose and  existence  of  the  injury,^^  and  the  complaint  may 
contain  a  statement  that  prior  to  the  battery  the  defendant 
had  made  threats  against  plaintiff.^^ 

§  3801.  Damages. — The  jury  may  consider  as  an  element 
of  damage  not  only  the  mental  distress,  but  any  other  con- 
dition of  mind  which  might  be  caused  by  the  insult,  and 
may  consider  also  the  vile  and  abusive  language  which 
accompanied  the  assault.^* 

7  Shaw  V.  Lord,  41  Okl.  347,  Ann.  12  Dornsife  v.  Ralston,  55  Or.  254, 
Cas.  1916C,  1147,  50  L.  R.  A.  (N.  S.)        97  Pac.  713,  106  Pac.  13. 

1069,  137  Pac.  S85.  13  Musick   v.    Enos,    95    Kan.    397, 

8  Rolater  v.  Strain,  39  Okl.  572,  50        145  Pac    624 

L.  R.  A.  (N.  S.)   880,  137  Pae.  96.  ,,  ^^'^^^^  ;  ^^^ert,  75  Wash.  528, 

9  Yonnt    V.    Strickland,    17    Wyo.       ^^^     ^as.    1915C,   81,    135   Pac.  30; 

526,   101   Pac.   942.  t  w         o        n    p     /^        .-nr-n 

'  Lonergan  v.  Wm.  Small  &  Co.  (Will- 

10  Dornsife  v.  Ralston,  55  Or.  254,       .         a      i-,    c    ri  t  \     01 

'  '       lam    Small    &    Co.    v.   Lonergnn),    81 

97  Pac.  713,  106  Pac.  13.  ,-         ,q    o-  t     t>     ^     r^j    a  ^    c-r 

'  Kan.   48,    2o   L.   R.   A.    (N.   S.)    9/b, 

H  Cal.  Code  Civ.  Proc.  426;  Jones       ^^^  p^^    ^^ 

V.  Lewis,  19  Cal.  App.  575,  126  Pac. 

853. 
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§3802.  Exemplary  damages. — ^If  the  evidence  shows 
that  the  assault  and  beating  was  wanton,  willful  and  ex- 
cessive, plaintiff  may  recover  punitive  damages,  and  may 
receive,  by  way  of  punitive  damages,  as  much  as  four  times 
the  actual  damages.^^ 

§  3809.  Mitigation  of  damages. — ^No  provocation  given 
defendant  by  plaintiff  which  relates  to  the  assault  can  re- 
duce the  compensatory  damages,  but  it  may  mitigate  the 
punitive  or  exemplary  damages.^* 

§  3817.  General  denial. — The  defendant  cannot  show, 
under  a  general  denial,  that  he  was  justified  in  making  the 
assault  because  plaintiff  was  preventing  him  from  going 
over  a  public  highway.^'^  Where  a  defendant  pleads  self- 
defense,  the  burden  is  upon  him  to  establish  it  by  a  prepon- 
derance of  evidence.^* 

15  Williams  V.  Campbell,  22  Wyo.  "  Neilsen  v.  Hovander,  56  Wash. 

93,  21  Ann.  Gas.  113,  105  Pac.  172. 


1,  133  Pac.  1071. 


18  Hardy    v.     Schirmer,     163     Cal. 


18  Housman    v.    Peterson,    76    Or.       272,  124  Pac.  993;  Williams  v.  Camp- 
556,  149  Pac  588.  bell,  22  Wyo.  1,  133  Pac  1071. 
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CHAPTEE  CYT. 
FALSE  IMPRISONMENT. 

§  3839.     False  imprisonment  defined. 
§  3841.     Malice. 
§  3842.     Principal  and  agent. 
§  3844.     Sufficient  averments. 
§  3848.     Damages. 
§  3849.     "Who  liable. 
§  3854.     Pleading  justification. 

5  38.-S.     Waiver  of  rigbt  of  action.  imnrig- 

3861a.  Form  1049a.  Complaint-Action  to  recover  damages  for  false  impri 
onment  of  wife  with  husband  joined. 

8  3839.    False   imprisonment  deflned.-False  imprison^ 
Jnt  is  the  uBlaw£ul  violation  of  the  P---^  jl^^^^  ^^ °! 
another-  the  gist  of  the  offense  is  the  unlawful  detention 
The  restraint  is  unlawful  when  not  authorized  hy  law 
Where  a  prosecution  is  instituted  -lieiously  and  withou 
prohahle  cause,  it  is  malicious  prose«ution,  ^ff'^l'^^';^ 
and  imprisonment  was  accomplished  without  legal  process 
it  isTaL  imprisonment.'    False  imprisonment  involves  a 
ba  eS  butThe  restraint  may  be  no  more  than  the  over- 
coS  of  the  will.'    Restraint  under  the  Juvenile  Dehn- 
nuTnt  Act  is  not  false  imprisonment  as  a.Hiatter  o    law^ 
Tpolice  officer  has  no  authority  over  a  P-^-^^f  ^ 'de"- 
inff  him  to  the  police  station,  and  is  not  liable  tor  the  ae 
tentioTof  the  prisoner  thereafter.'    Though  an  arrest  may 
havTbeen  lawful,  a  sheriff  may  become  guilty  of  false  im- 

phens  V.  Conley,  48  Mont.  332,  AM.  ^al.  ^PP^ ^    .    ^^^^^  ^^  ^^^    ^^^^ 

Cas.  1915D,  958,  138  Pae.  189.  ^^^  ^^^    ^^^ 

2  Smith    V.    Clark,    37    Utah,    116,  5  Weber  r.  Douat,  84  Wash.    330, 
Ann.  Cas.  1912B,  1366,  26  L.  K.  A.  ^g  p„j    623. 

(N.  S.)  953,  106  Pac.  653.  6  Gisskc  v.  Sanders,  9  Cal.  A[ip.  13, 

3  Grorua   T.  Lossl.  48   Mont.   274,       !>8  Pac.  43. 
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prisonment  by  keeping  the  prisoner  in  jail  without  filing 
a  preliminary  charge  and  taking  him  before  the  magis- 
trate as  required  by  law  J  A  prisoner  is  not -entitled  to 
freedom,  on  account  of  good  conduct,  until  the  board  has 
granted  a  commutation  of  his  sentence.*  Because  the 
prosecution  is  dismissed  on  the  ground  that  the  accused 
had  been  previously  convicted  for  the  same  offense  does 
not  render  the  arrest  unlawful.^ 

§  3841.  Malice. — ^An  arrest  and  imprisonment  without 
legal  process  gives  a  cause  of  action  for  false  imprison- 
ment, whether  the  action  was  performed  with  malice  or 
not.^°  The  good  faith  of  the  defendant  is  material  only 
upon  the  question  of  punitive  damages." 

§  3842.  PrincipaJ  and  agent. — A  railroad  company  is 
not  liable  for  the  acts  of  a  policeman  in  arresting  an  em- 
ployee upon  his  own  initiative,  but  is  liable  for  any  abuse 
of  the  authority.^^  One  who  reports  the  violation  of  an 
ordinance  is  not  liable  for  damages  because  the  person  is 
arrested  without  a  warrant.^^  A  master  is  liable  for  an 
erroneous  arrest  made  by  his  servant  who  is  there  to  arrest 
trespassers."  A  railroad  watchman  is  acting  within  the 
scope  of  his  authority  when  he  follows  a  suspected  thief 
home  and  arrests  him.^^  The  vice-president  and  manager 
of  a  corporation  to  which  the  plaintiff  is  indebted  who  unite 
in  giving  a  bond  to  procure  plaintiff's  arrest  as  an  abscond- 

^  Salo  V.  Smith,  25  Cal.  App.  295,  n  Nelson  v.  Kellogg,  162  Cal.  621, 

143  Pac.  322.  Ann.  Cas.  1913D,  759,  123  Pac.  1115. 

s  Stephens  v,  Conley,  48  Mont.  352,  12  Redgate  v.  Southern  Pac.  Co.,  24 

Ann.  Cas.  1915D,  958,  138  Pac.  189.  Cal.  App.  573,  141  Pac.  1191. 

9  Donati  v.  Eighetti,  9  Cal.  App.  13  Lemmon  v.  King,  95  Kan.  524, 
45,  97  Pac.  1128.  L.  R.  A.  1915E,  882.  148  Pac.  750. 

10  Grorud  v.  Lossl,  48  Mont.  274,  14  Childers  v.  Southern  Pac.  Co., 
136   Pac.    1069;    Hamilton   v.    Pacific       20  N.  M.  366,   149  Pac.   307. 

Hrug    Co.,    78    Wash.    689,    139    Pac.  is  Scibor  v.  Oregon-Washington  R. 

642.  &  N.  Co.,  70  Or.  116,  140  Pac.  629. 
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ing  debtor  are  liable  for  plaintiff's  false  imprisonment.^* 
One  not  controlling  or  contributing  to  the  act  of  the  person 
causing  the  arrest  is  not  liable." 

§  3844.  Sufficient  averments.  —  The  complaint  should 
allege  that  plaintiff  requested  and  that  he  was  denied  bail.^* 
Where  the  answer  denies  causing  the  arrest  on  the  charge 
alleged,  or  any  other  charge,  proof  that  plaintiff  was  ar- 
rested upon  a  different  charge  is  not  a  material  variance.^® 

§  3848.  Damages. — Plaintiff  is  entitled  to  compensatory 
damages  including  mental  suffering,  anguish  of  mind,  sense 
of  shame,  humiliation  and  loss  of  social  reputation  ;^*^  also 
to  the  reasonable  value  of  services  rendered  in  securing  his 
discharge  from  arrest.^^  An  oflQcer  making  an  arrest  in 
good  faith  is  not  liable  for  punitive  damages.^^  If  judg- 
ment is  awarded  on  the  pleadings  without  proof  of  dam- 
age, only  nominal  damage  can  be  granted.^^ 

§  3849.  Who  liable. — An  officer  is  not  liable  for  tem- 
porarily detaining  a  minor  in  good  faith  under  the  Juvenile 
Delinquent  Act.^^  A  justice  of  the  peace  who  acts  without 
malice  is  not  liable  because  the  law  under  which  the  warrant 
is  issued  is  invalid,^^  nor  because  he  has  erroneously  exer- 
cised or  extended  his  judicial  power  ;^®  and  even  where  a 

16  Hayes  v.  Hutchinson,  81  Wash.  21  Nelson  v.  Kello^fg,  162  Cal.  621, 

394,  142  Pac.  865.  Ann.  Cas.  1913D,  759,  123  Pac.  1115. 

n  Prentiss    v.    Bogart,    84    Wash.  22  Holmes  v.  Le  Fors,  36  Okl.  729, 

481,  147  Pae.  39.  129  Pae.  718. 

18  Forman  v.   City   of   Central,   57  23  Salo  v.  Smith,  25  Cal.  Ann.  295, 

Colo.   535,   143   Pac.   573;    Hanson   v.  ^^g  p^^^    322 
Sward,  92  Kan.  1,  140  Pac.  100. 

10  Sobring  V.  Harris,  20  Cal.  App.  ''  ^^^"  ^'  ^°"«t'   ^l  Wash.  668, 

143  Pao    148 
56,  128  Pac.  7.  ^• 

20  Hayes  v.   Hutchinson,  81   Wash.  ^^  Hayes  v.  Hutchinson,  81  Wash. 

394,   142   Pac.   865;    Sebring  v.   Har-  394,  142  Pac.  865. 

ris,    20    Cal.    App.    56,    128    Pac.    7;  2G  Flint  v.  Lonsdale,  41   Okl,  448, 

Chicago,  E.  I.  &  P.  Ey.  v.  Eadford,  139  Pac.  268. 

36  Okl.  6."57,  129  Pae.  834. 
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justice  acts  with  malice,  lie  is  not  liable  if  lie  has  jurisdic- 
tion.^'^ Police  officers,  although  having  the  right  to  arrest 
violators  of  the  law  without  a  warrant,  are  not  exempt  from 
civil  liability  when  they  act  in  a  wrongful,  aggressive  or 
illegal  manner,  and  the  same  doctrines  of  law  apply  to  them 
as  to  other  individuals.^^  A  person  verifying  a  complaint 
before  the  justice  of  the  peace  is  not  liable  for  the  false  im- 
prisonment of  a  person  arrested  upon  a  warrant  issued 
thereon,  although  the  complaint  states  no  offense.^^ 

§  3854.  Pleading  justification. — A  defendant  procuring 
an  arrest  upon  civil  process  is  not  relieved  from  liability 
by  the  advice  of  the  magistrate  issuing  the  warrant,  since 
the  defense  of  probable  cause  is  inapplicable  to  actions  for 
false  imprisonment.^"  Where  an  arresting  officer  has  prob- 
able cause,  he  is  justified  in  making  an  arrest  even  of  the 
wrong  person.^^ 

§3858.  Waiver  of  right  of  action. — ^A  plaintiff  who 
pleads  guilty  to  a  charge  and  pays  a  fine,  thereby  loses  any 
right  of  action  he  may  have  had  by  false  imprisonment.^^ 

§  3861a.  Complaint — Action  to  recover  damages  for 
false  imprisonment  of  wife  with  husband  joined. 

Form  No.  1049a. 
[Title  of  Court  and  Cause.] 

The  plaintiffs  complain  of  the  defendants,  and  for  cause 
of  action  allege: 

2T  Gordon    v.     District     Court,     36        Ann.   Cas.  1912B,  1366,  26  L.  E.  A 
Nev.  1,  44  L.  R.  A.  (N.  S.)  1078,  131        (N.  S.)    953,  106  Pac.  653. 
Pag_  134_  30  Nelson  v.  Kellogg,  162  Cal.  621, 

Ann.  Cas.  1913D,  759,  123  Pac.  1115. 

28  City  of  Lawton  v.   Harkins,   34  3,  ^^.^^  ^    j^^^^^^  gj  ^^^^    ^^^ 

Okl.  545,  42  L.  R.  A.  (N.  S.)  69,  126        j^g  Pac.   1140. 

Pac.  727.  .S2  Williams    v.    Brooks,    95    Wash. 

29  Smith   V.    Clark,   37    Utah,    116,       410,  163  Pac.  925. 
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1.  That  the  plaintiffs, ,  are  now  and  were  at  all  times 

herein  mentioned  husband  and  wife. 

2.  That  the  defendant is  now  and  has  been  continu- 
ously ever  since  the  month  of a  duly  elected,  quali- 
fied, and  acting  constable  of  the township,  county  of 

,  state  of . 

3.  That  in  qualifying  as  such  constable  said  defendant 
caused  to  be  recorded  in  the  ofiice  of  the  county  re- 


corder of  said  county  of ,  and  then  filed  in  the  office  of 

the  county  clerk  of  said  county,  his  official  bond  as  such 

constable,  in  the  penal  sum  of  $ ,  approved  by  the  judge 

of  the  superior  court  of  said  county;  that  the  defendant 

signed  and  executed  said  bond  as  principal,  and  the 

defendants and signed  and  executed  said  bond  as 

his  sureties  thereon;  that  said  bond  was  conditioned  that 

the  said  principal,  ,  would  well,  truly  and  faithfully 

perfonn  all  official  duties  then  required  of  him  by  law,  and 
also  all  such  additional  duties  as  may  or  might  be  imposed 

on  him  by  any  law  of  the  state  of . 

4.  That  thereafter,  and  on  or  about  the day  of , 


the  defendant ,  acting  in  his  capacity  as  constable  of 

said township,  did  at  the  town  of ,  in  said 

township  of  county,  maliciously  and  with  force,  and 

without  an  order,  warrant  or  process  of  any  court  author- 
izing him  so  to  do,  arrest  and  imprison  the  plaintiff , 

and  then  and  there  did  restrain  and  deprive  her  of  her  lib- 
erty, on  a  pretended  charge  of  grand  larceny;  that  immedi- 
ately upon  said  arrest  said  plaintiff  offered  bail  in  any 
amount  that  might  be  demanded  or  required  by  said  de- 
fendant, and  demanded  of  said  defendant  that  he  take  her 
before  a  magistrate  as  required  by  law  and  that  she  be  re- 
leased on  bail;  that  although  a  magistrate  was  immediately 
summoned  by  plaintiff 's  friends  and  came  to  the  place  of 
said  arrest  shortly  thereafter  and  tendered  his  services  in 
any  matter  that  might  be  legally  required  of  him  in  the 
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premises,  defendant then  and  there  refused  to  permit 

said  plaintiff  to  give  bail  or  be  admitted  to  bail,  and  there- 
after maliciously  and  forcibly  kept  said  plaintiff  in  his  cus- 
tody and  restrained  and  deprived  her  of  her  liberty  for  the 
space  of  two  and  one-half  hours. 

5.  That  by  reason  of  said  imprisonment  and  restraint  of 

her  liberty,  the  plaintiff was  injured  in  her  good  name 

and  reputation,  and  subjected  to  humiliation  from  the  citi- 
zens of  said  county  and  among  her  friends  and  acquaint- 
ances, and  she  was  injured  thereby  in  her  health  to  such  an 
extent  as  to  endanger  her  life  [etc.,  specifying  the  nature 
of  the  injuries]. 

6.  That  by  reason  of  the  premises  plaintiffs  have  been 
damaged  in  the  sum  of  $ . 

Wherefore,  plaintiffs  pray  judgment  against  said  defend- 
ant   for  the  sum  of  $ ,  and  against  defendants 

and for  the  sum  of  $ and  for  costs  of  suit. 

,  Attorney  for  Plaintiffs. 

[Verification.] 
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CHAPTER  CVII. 
MALICIOUS  PROSECUTION. 

§  3873.  When  action  will  lie. 

§  3877.  Damages. 

§  3878.  Exemplary  damages. 

§  3S79.  Wrongful  attachment. 

§  3881.  Complaint. 

§  3886.  Malice. 

§  3888.  Probable  cause. 

§  3896.  Defense — Legal  advice. 

§  3897.  Burden  of  proof. 

§  3873.  When  action  will  lie.— It  is  not  necessary  to  a 
cause  of  action  for  malicious  prosecution  that  the  plaintiff 
should  have  been  arrested,  imprisoned  or  held  for  bail;  it 
is  sufficient  if  he  is  maliciously  and  without  probable  cause 
vexed  and  harassed  by  a  criminal  prosecution.^  Making  an 
unlawful  demand  and  maliciously  endeavoring  to  ^accom- 
plish it  by  suit  constitutes  malicious  prosecution  in  Kansas.^ 
An  attorney  in  the  case  may  be  liable.^  Search  proceedings 
instituted  and  prosecuted  without  probable  cause  may  be 
the  basis  to  such  an  action.^  It  is  immaterial  that  the  com- 
plaint or  information  upon  which  defendant  was  arrested 
did  not  charge  a  crime.^  The  act  of  causing  another's  ar- 
rest may  be  ratified  by  one  in  such  a  way  as  to  cause  lia- 
bility,^ but  a  person  who  does  not  control  or  contribute  to 
the  act  complained  of  is  not  liable  for  malicious  prosecu- 

1  Grorud    v.   Lossl,   48    Mont.  274,  4  Olson  v.  Haggerty,  69  Wash.  48, 
136  Pac.  1069.                                                124  Pac.   145. 

2  Stalker  v.   Drake,   91   Kan.  142,  ^  Mcintosh  v.  Wales,  21  Wyo.  397, 
136  Pac.  912.                                                 ^^^^    Cas_  1916C,  273,  134  Pac.  274. 

3  Anderson    v.    Canaday,    37  Okl.  „    ^  , 
171     \Dr.    Cas.  1915B,  714,  L.  R.  A.           «  Grimes    v.    Greenblatt,    47    Colo. 
1915A,  1186,  131  Pac.  697.                          495,  19  Ann.  Cas.  608,  107  Pac.  1111. 
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tionJ    Actions  for  malicious  prosecution  are  not  favored 
in  law.^ 

Regardless  of  his  motives,  a  public  prosecutor  cannot  be 
held  liable  in  a  civil  action  for  instituting  a  prosecution  in 
his  official  capacity.^* 

§  3877.  Damag^es. — While  expenses  incurred  in  defend- 
ing a  civil  action  are  not  ordinarily  recoverable  as  damages, 
they  may  be  where  the  prosecution  of  the  suit  was  malicious, 
vexatious  and  unfounded.^  A  reasonable  attorney's  fee  for 
services  rendered  in  procuring  a  release  from  the  malicious 
prosecution  is  recoverable.^*^ 

§  3878.  Exemplary  damages. — ^If  there  is  evidence  of 
actual  malice  in  an  action  for  malicious  prosecution,  the 
plaintiff  may  recover  punitive  damages,^^  and  punitive  dam- 
ages may  be  allowed  where  it  is  apparent  that  the  defendant 
had,  by  shifting  actions  upon  his  claim  from  state  to  state 
and  filing  suits  in  different  places  and  using  dilatory  tactics 
upon  a  usurious  claim,  caused  injury  to  the  plaintiff.^- 

§  3879.  Wrongful  attachment. — Upon  the  failure  of  an 
attachment,  the  defendant  may  either  sue  on  the  attachment 
bond  or  for  malicious  prosecution.^^  Suits  for  malicious 
prosecution  of  civil  actions  are  governed  by  the  same  gen- 
eral principles  applicable  to  suits  based  on  criminal  pro- 
ceedings.^* 

§  3881.  Complaint. — The  complaint  in  an  action  for 
maliciously  prosecuting  a  civil  suit  must  allege  that  the 
prosecution  was  vexatiously  brought  or  induced  and  was 

1  Prentiss  v.  Bogart,  84  Wash.  481,  n  Mcintosh  v.  Wales,  21  Wyo.  397, 

147  Pac.  39.  Ann.  Cas.  1916C,  273,  134  Pac.  274. 

8  Dunnington  v.  Loeser  (Okl.),  150  jg  stalker  v.  Drake,  91  Kan.  142, 
I'ac.  874.  13g  p^^^    9^2. 

8a  Smith    V.    Parman    (Kan.),    165 
pg^p    gg3  13  Vesper  v.  Crane  Co.,  165  Cal.  36, 

9  Geijsbeek    v.     Martin,    27     Colo.       L.  R.  A.  1915A,  541,   1.30  Pac.  876. 
App.   316,   148  Pac.   921.  14  Sawyer    v.    Shick,   30    Okl.    353, 

10  Mcintosh  V.  Wales,  21  Wyo.  397,       120  Pac.  581. 
Ann.  Cas.  1916C,  273,  134  Pac.  274. 


631  MALICIOUS  PKOSECUTIOIT.  §  3886 

without  probable  cause.^^  The  complaint  states  a  cause  of 
action  for  seeking  to  enforce  unlawful  claims  and  not  to 
assert  a  liability  for  conspiracy,  and  no  conspiracy  need  be 
alleged.^®  Allegations  of  malice  and  want  of  probable 
cause  are  necessary."  No  allegations  of  a  special  monetary 
loss  is  necessary;  it  is  sufficient  to  allege  that  plaintiff  was 
humbled  and  injured  in  reputation.^^  Damages  are  recov- 
erable for  mental  anguish  although  the  complaint  does  not 
especially  allege  such  damage,  since  mental  anguish  and 
suffering  follow  necessarily  and  directly  from  groundless 
and  malicious  prosecution.^^ 

§3886.  Malice.— The  plaintiff  must  establish  malice, 
which  must  be  actual;  the  party  who  instituted  the  crim- 
inal proceeding  must  be  actuated  by  wrong  motives.^"  It  is 
not  restricted  to  personal  hatred,  spite  or  revenge  of  the 
one  who  instituted  the  prosecution.^^  While  the  dismissal 
of  the  prosecution  is  prima  facie  evidence  of  the  want  of 
probable  cause,  malice  will  not  be  presumed  from  that  fact 
alone.22  j^  ig  ^ot  necessary  that  the  prosecutor  should 
have  had  a  personal  grudge  or  ill  will  against  the  accused.^ 
Malice  may  be  inferred  from  a  showing  of  want  of  prob- 
able cause,^^  but  such  want  does  not  raise  a  legal  presump- 
tion of  malice.^^ 

15  Geijsbeek  v.  Martin,  27  Colo.  23  Fleiscttauer  ▼.  Fabens,  8  CaJ. 
App.  316,  148  Pac.   921.  App.  30,  96  Pac.  17. 

16  Stalker  v.  Drake,  91  Kan.  142,  ^4  Mclatosh  v.  Wales,  21  Wyo. 
136  Pac.  912.  39^^  ^^^^    q^    1916C,  273,  134  Pac. 

17  Jaksich  V.  Guisti,  36  Nev.  104,  ^^^^  Waring  v.  Hudspeth,  75  Wash. 
134   Pac.   452.  53^^  j35  p^^.^  222;  Kedgate  v.  Soiith- 

18  Olson  V.  Haggerty,  69  Wash.  48,  ^^^  ^^^    ^^^^  2^  ^^j    ^pp    5^3^   ^^l 

124   Pac.   145.  p^^^^  jig^.  Qrorud  v.  Lossl,  48  Mont. 

19  Grorud  v.  Lossl,  48  Mont.  274,  ^^^^  ^3^  ^^^  ^^gg.  ^ong  v.  Burley 
136  Pac.  1069.  g^^^^^  g^jj^^  3q  j^^^^^  393^  ^gg  p^c. 

20  Redgate    v.    Southern   Pac.    Co.,  ^^^^ 
24  Gal.  App.  573,  141  Pac.  1191. 

21  Foltz  V.  Buck,  89  Kan.  381,  131  25  Runo  v.  Williams,  162  Cal.  444, 
Pap    587,  122   Pac.   1082;   Kellogg  v.  Ford,   70 

22  Waring  v.  Hudspeth,  75  Wash.  Or.  213,  139  Pac.  751;  Thienes  v. 
534    135  Pac.  222.  Francis,  69  Or.  165,  138  Pac.  490. 
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§  3888.  Probable  cause. — The  plaintiff  must  establish 
want  of  probable  cause.^^  Probable  cause  is  the  concur- 
rence of  a  belief  of  guilt  with  the  existence  of  facts  reason- 
ably warranting  the  belief.^'^  If  the  facts  are  not  sufficient 
to  induce  in  the  mind  of  a  reasonable  man  a  belief  in  the 
guilt  of  the  accused,  they  do  not  constitute  probable  cause.^^ 
Probable  cause  may  exist,  if  the  charge  is  true,  even  though 
the  prosecuting  witness  acts  maliciously,  or  if  he  acts  in 
good  faith,  even  if  the  charge  is  not  true.^^  If  the  prose- 
cutor knows  facts  which  exonerate  the  accused,  he  cannot 
justify  himself.^®  The  dismissal  of  the  criminal  charge  by 
the  prosecuting  attorney  without  submitting  evidence  is  not 
evidence  of  want  of  probable  cause,^^  but  the  discharge  of 
the  prisoner  by  the  committing  magistrate  is  prima  facie 
evidence  of  want  of  probable  cause.^^ 

§  3896.  Defense  —  Legal  advice. — The  prosecuting  wit- 
ness is  protected  where  he  has  presented  all  the  facts  within 
his  knowledge  to  a  competent  practicing  attorney  and  has 
acted  upon  his  advice.^^  He  need  not  disclose  all  facts 
possible  to  discover,^^  but  must  give  the  attorney  a  full  and 
honest  statement  of  the  facts  known  to  him.^^ 

§  3897.  Burden  of  proof. — There  is  no  presumption  of 
malice,  although  it  may  be  inferred  from  want  of  probable 

26  Redgate  v.  Southern  Pacific  Co.,  82  Waring  v.  Hudspeth,  75  Wash. 
24  Cal.  App.  573,  141  Pac.  1191.  534,    135    Pac.    222;     McKenzie    v. 

27  Runo  V.  Williams,  162  Cal.  444,  Canning,  42  Utah,  529,  131  Pac.  1T72. 
122  Pac.  1082.  33  Anderson    v.     Seattle    Lighting 

28  Waring  v.  Hudspeth,  75  Wash.  Co.,  71  Wash.  155,  127  Pac.  1108; 
534,  135  Pac.  222.  Grorud   v.   Lossl,   48   Mont.   274,    136 

29  Mcintosh  V.  Wales,  21  Wyo.  397,  Pac.    1069. 

Ann.  Cas.  1916C,  273,  134  Pac.  274;  34  Roby  t.  Smith,  40  Okl.  280,  138 

Vesper    v.    Crane    Co.,    165    Cal.    36,  Pac.  141. 

L.  R.  A.  1915A,  541,  130  Pac.  876.  35  Stone   v.   Wolfe,    168    Cal.    261, 

30  Thienes  v.  Francis,  69  Or.  165,  141  Pac.  1190;  Johnson  v.  Southern 
138  Pac.  490.  Pac.  Co.,  157  Cal.  333,  107  Pac.  611; 

31  Mcintosh  T.  Wales,  21  Wyo.  397,  C<>Titra]  Light  &  F.  Co.  v.  Tyron,  42 
Ann.  Cas.  1914C,  273,  134  Pac.  274.  Okl.  86,  140  Pac.  1155. 
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cause.^^  The  plaintiff  must  show  the  commencement  of  the 
prosecution  against  him  from  defendant's  instigation,  want 
of  probable  cause,  malice  and  favorable  termination  of  the 
prosecution,  damage  and  the  amount  thereof.^'^  The  burden 
of  proof  as  to  malice  is  not  shifted  upon  defendant  because 
the  plaintiff  was  discharged  without  trial.^^  It  is  a  suffi- 
cient showing  of  a  termination  of  a  prior  suit  to  show  that 
it  has  gone  beyond  the  power  of  plaintiff  to  continue  it.^^ 

36  Redgate   v.    Southern    Pac.    Co.,  ^8  Saunders      v.      First      National 
24  Cal.  App.  573,  141  Pac.  1191.               Bank,  85  Wash.   125,  147  Pac.  894; 

Euno  V.  Williams,  162   Cal.  444,   122 

37  Stephens    v.    Conley,    48    Mont.       ^^^    ^^gg.  ^.^^^^^  ^_  ^^^^^^  22  ^^^ 

352,  Ann.  Cas.  1915D,  958,  138  Pac.  4^    ^g    ^^^^     ^as.    60,    98    Pac.    973; 

189;   Thienes  v.  Francis,  69  Or.  165,  Waring  v.  Hudspeth,   75  Wash.  534, 

138    Pac.    490;    Anderson    v.    Seattle  135   p^c.   222 

Lighting  Co.,  71  Wash.  155,  127  Pae.  39  Crews   v.    Mayo,    165   Cal.   493, 

1108.  132  Pae.  1032. 
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CHAPTER  CVIII. 
LIBEL  AND  SLANDEB. 

§  3905.  Libel  and  slander  defined. 

§  3913.  Capacity  must  be  averred. 

§  3914.  Malice,  how  averred. 

§  3922.  Special  damages  must  be  alleged. 

§  3923.  Exemplary  damages. 

§  3925.  Innuendo. 

§  3929.  Libelous  intent  and  meaning. 

§  3934.  Averments  in  complaint. 

§  3969.  Slander  of  title. 

§  3976.  Privileged  communications. 

§  3977.  Justification. 

§  3978.  Justification  and  mitigation. 

§  3905.  Libel  and  slander  defined. — A  libel  is  a  false  and 
unprivileged  publication  by  writing,  etc.,  of  defamatoiy 
matter;  malice  is  not  an  essential  element,  and  is  material 
only  as  affecting  the  amount  of  recovery.-^  A  false  publi- 
cation charging  an  act  which  makes  the  plaintiff  a  subject 
of  odium  is  libelous  per  se,^  such,  for  example,  as  a  publica- 
tion that  a  mother  subjected  her  daughter  to  unspeakable 
indignities;^  or  maliciously  designating  one  as  a  thief;* 

1  Cooper  V.  Romney,  49  Mont.  119,  Printing  Co.,  77  Wash.  171,  137  Pac. 
Ann.  Cas.  1916A,  596,  141  Pac.  289;        457. 

Barton    v.    Rogers,    21    Idaho,    609,  3  Kelly   v.    Independent    Pub.    Co., 

Ann.   Cas.    1913E,   192,   40   L.   R.   A.  45  Mont.  127,  Ann.  Cas.  1913D,  1063, 

(N.  S.)    681,  123  Pac.  478 j   Spencer  gg  l.  R.  A.   (N.  S.)    1160,  122  Pac. 

V.    Minnick,    41    Okl.    613,    139    Pac.  735^ 

130;    Colbert    v.    Journal    Publishing  ,  ^^^     ^_    Cunningham,   69   Wash. 

Co.,  19  N.  M.  156,  142  Pac.  146.  g^^^   ^25   Pac.   961;    Hanson   v.   Bris- 

2  Burns  v.  Republican  Publishing  g^  ^^^^  ^23  Pac.  725; 
Co.,  54  Colo.  100,  128  Pae.  1122;  ^^^.^^^^  ^  McKenna,  95  Kan.  207, 
Lemnier  v.  The  Tribune,  50  Mont.  ^  ^  ^  ^^^^^  ^55  ^^^  p^^^  ^^26. 
659,   148   Pac.   338  j    WeUs  v.   Times 
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or  a  charge  tliat  a  person  is  guilty  of  forgery.'    As  a  rule, 
words  imputing  crime  or  immorality  are  actionable  per  se. 
Any  writing  whicli  tends  to  injure  a  person  in  his  busi- 
ness or  personally,  which  carries  the  insinuation  that  he  is 
not  a  reputable  physician  and  classes  him  ^'^  «nm.nal 
practitioners,  fakers  and  quacks,'  or  a  letter  to  the  super^ 
fntendent  of  a  railroad  wrongfully  charging  a  conductor 
with  being  under  the  influence  of  Mquor,  are  actionable  per 
se'    A  statement  that  plaintiff's  restaurant  is  hot,_ dirty 
and  poorly  ventilated  raises  the  implication  tha    it  is  not 
fi   for  public  patronage,  and  is  libelous  P^r  se  -  .Iso.t^^e 
statement  that  a  company  has  been  sued  for  a  claim  five 
mes  the  amount  of  its  capital  stock  is  ^^elous m  easUng 
suspicion  upon  the  company's  financial  standing        Lan 
tuage  charging  a  person  to  be  an  unfit  person  for  the  public 
?™Twhich\e  holds,  and  guilty  of  misconduct  and  criminal 
acts  in  office,  is  libelous  per  se." 

8  3913     Capacity  must  be  averred.-Where  a  libel  has 
been  published  against  a  business  designated  by  its  name 
the  parties  owning  the  business   may  maintain  an  action 
h!veon  althouo-h  they  have  not  been  mentioned  m  person. 
Partner's  may  m°aintafn  an  action  for  libel  made  against  one 
!f  the  mlbers  which  tends  to  injure  the  business  and 

5  wmetts  ,.  Se.Mex,  72  Or,  535,       Wash.  503.  Ann.  Ca.  1917B,  442,  148 

oT  Pac.  774. 

144  Pac.  87.                             ^        ,..  lO  Pacific    Packing    Co.    v.    Brad- 

6  Ervin  V.  Record  Pub.  Co.,  154  ^^^^^^  ^^  25  Idaho,  696,  Ann.  Cas. 
Cal.  79,  18  L.  R.  A.  (N.  S.)  622,  97  ^^^^^  ^^^^  ^^  ^  ^  ^  ^j^,  S  ^  393^ 
Pac.  21;  Cooper  v.  Seaverns,  81  KaB.  ^^^  ^^^    ^^^^ 

267,  135  Am.  St.  Rep.  359,  25  L.  K.  ^^  ^^^^^^    ^      Romney,    49    Mont. 

A.  (N.  S.)  517,  105  Pac.  509.  ^^^^  ^^^    ^.^^    -^g^g^^  596^  141  Pae. 

7  Lathrop  v.  Sundberg,  55  Wash.  ggg'.  Kutcher  v.  Post  Printing  Co., 
144,  25  L.  R.  A.  (N.  S.)  381,  104  ^p,  Wyo.  178,  147  Pae.  517,  149  Pac. 
Pac.  176.  552. 

8  Adams  Y  Cameron,  27  Cal.  App.  12  Wilson  v.  Sun  Publishing  Co., 
625,  150  Pac.  1005,  151  Pac.  286.  85  Wash.  503,  Ann.  Cas.  1917B,  442, 

»'  Wilson  V.  Sun  Publishing  Co.,  85        148  Pac.  774. 
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whicli  refers  to  the  business;^'  but  libelous  words  published 
against  a  company  do  not  give  the  officers  of  the  company 
the  right  of  action  personally.^^  A  statement  that  a  de- 
ceased person  had  been  an  anarchist  is  not  sufficient  basis 
for  a  brother  of  the  deceased  to  maintain  an  action,  for 
although  the  malicious  defamation  of  the  memory  of  the 
dead  is  an  affront  to  the  general  sentiments  of  morality  and 
decency,  and  the  interest  of  society  demands  its  punish- 
ment, it  cannot  be  deemed  to  have  caused  any  special  dam- 
age to  another  individual.^^ 

§  3914.  Malice,  how  averred. — Malice  is  not  an  essential 
element  of  libel;  it  is  material  only  as  affecting  the  amount 
of  recovery,  but  in  order  to  found  a  liability  upon  the  com- 
munication which  is  prima  facie  privileged,  actual  malice 
must  be  shown.^^  Malice  implies  personal  hatred  or  ill  will 
toward  the  plaintiff,  or  wanton  disregard  of  defendant's 
civil  obligations  to  plaintiff.^'^ 

A  complaint  in  an  action  for  libel  alleging  that  matters 
contained  in  letters  were  false  and  libelous,  sufficiently 
alleges  that  the  communications  were  made  with  malice.^'^* 

§  3922.  Special  damages  must  be  alleged. — Unless  a  pub- 
lication is  libelous  per  se,  special  damages  must  be  alleged 
to  constitute  a  cause  of  action  ;^^  but  if  the  claim  is  founded 
upon  a  publication  which  is  libelous  per  se,  recovery  can 
be  had  without  alleging  personal  damages.^^    Such  recov- 

13  Melcher  v.  Beeler,  48  C!olo.  233,  i7a  Burton  v.  Mattson  (Utah),  166 
139  Am.  St.  Rep.  273,  110  Pac.  181.  Pac.   979. 

14  Schreiber  v.  Gunby,  81  Kan.  ^g  ^^^^^  ^^  Independent  Pub.  Co., 
459,  106  Pac.  276.  ^g  ^^^^    ^^^^  ^gg  p^^^  ggg.  j^gKen- 

15  Skrocki  V.  Stahl,  14  Cal.  App.  1,  ^_  Carpenter,  42  Okl.  410,  141 
110  Pac.  957.  p^^    ,,9 

16  Cooper    V.    Eomney,     49    Mont. 

119,  Ann.  Cas.  1916A,  596,  141  Pac.  ^^  Kutcher  v.  Post  Printing  Co.,  23 

289;    Wilson    v.    Sun    Pub.    Co.,    85  Wyo.  178,  147  Pac.  517,  149  Pac.  552; 

Wash.  503,  Ann.  Cas.  1917B,  442,  148  Meeker  v.  Post  Printing  &  Pub.  Co., 

Pac.  774.  ^^  Colo.  355,   Ann.   Cas.  1915A,   126, 

17  Colbert  v.  Journal  Pub.  Co.,  19  135   Pac.   457. 
N.  M.  156,  142  Pac.  146. 
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eiy  is  limited  to  damage  whicli  naturally  follows  from  the 
publication  unless  special  damage  is  pleaded.^*^  A  com 
plaint  which  merely  alleges  that  plaintiff  was  damaged  in 
his  business,  without  stating  facts  which  show  such  damage, 
is  insufficient  to  authorize  the  recovery  of  special  damages.^^ 
The  law  presumes  damage  from  words  libelous  per  se.^^^ 

§  3923.  Exemplary  damages. — Punitive  damages  for 
slander  can  be  allowed  only  where  express  malice  is  shown.^^ 

§  3925.  Innuendo. — A  publication  not  libelous  per  se  can- 
not be  made  so  by  innuendo."^  Pleading  an  innuendo  does 
not  aid  a  cause  of  action  where  the  alleged  libelous  language 
is  clear  and  plain,^*  but  words  which  are  not  libelous  per  se 
may  be  made  to  appear  actionable  by  the  averment  of  such 
extrinsic  facts  which  show  that  they  were  intended  to  be 
libelous.^^  Such  averments  should  be  that  the  author  in- 
tended them  to  be  understood  and  that  they  were  in  fact 
understood  by  those  who  read  them  in  the  covert  sense.^^ 
The  office  of  the  innuendo  is  to  apply  the  libel  to  a  person 
or  to  connect  such  person  with  the  place  or  thing  of  low 
repute.^^    And  where  the  libelous  article  does  not  name  the 

20  Dick  V.  Northern  Pac.  E.  C!o.,  86  Hanson  v.  Bristow,  87  Kan.  72,  123 
Wash.  211,  Ann.  Cas.  1917A,  638,  150  Pac.  725;  Mellen  v.  Times-Mirror 
Pac.  8;  Schreiber  v.  Gunby,  81  Kan.  Co.,  167  Cal.  587,  Ann.  Cas.  1915C, 
459,  106  Pac.  276.  766,  140  Pac.  277. 

21  Lemmer  v.  The  Tribune,  50>  24  Des  Granges  v.  Crall,  27  Cal. 
Mont.  559,  148  Pac.  338;   Denney  v.  ^pp    gjg^  149  p^c.  777. 


25  Baxter  v.   Dorrington,   13   Ariz. 


Northwestern  Credit  Assn.,  55  Wash. 

331,  25  L.  R.  A.   (N.  S.)    1021,  104  „„    ^ 

Pac.  769.  ^'''   108   Pac.   459. 

21a  Farmers'     Life     Ins.     Co.     v.  ^^  ^rvin   v.   Record   Pub.   Co.,   154 

Wehrle    (Colo.),   165  Pac.   763.  Cal.  79,  18  L.  R.  A.  (N.  S.)   622,  97 

22  Wood  V.  Custer,  86  Kan.  387,  Pac.  21;  Cooper  v.  Seaverns,  81  KaD, 
30  L.  R.  A.  (N.  S.)  1176,  121  Pac.  267,  135  Am.  St.  Rep.  359,  25  L.  R. 
355;    Garvin  v.  Garvin,   87   Kan.   97,  A.   (N.  S.)   517,  105  Pac.  509. 

123   Pac.   717.  27  Denney  v.   Northwestern    Credil 

23  Brown  v.  Independent  Publish-  Assn.,  35  Wash.  331,  25  L.  K  a.. 
ing  Co.,  48  Mont.  374,  138  Pac.  258;  (N.  S.)   1021,  104  Pae.  769. 
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person  alluded  to,  witnesses  may  testify  tKat  they  under- 
stood from  the  article  that  the  plaintiff  was  the  person 
meant.^^ 

§  3929.  Libelous  intent  and  meaning. — In  determining 
whether  language  complained  of  is  libelous  per  se,  it  must 
be  construed  together  with  the  whole  article  in  which  it 
appears,^^  but  without  the  aid  of  innuendo.^''  Words  will 
be  construed  according  to  their  ordinary  meaning  in  the 
connection  in  which  they  are  used.^^  A  person  cannot 
escape  liability  by  using  a  question-mark  after  the  objec- 
tionable language.^^  A  statement  to  a  person  that  thieves 
are  not  allowed  inside  carries  a  charge  of  being  a  thief.^^ 
The  words  of  an  alleged  libelous  article  must  be  construed 
in  their  most  obvious  sense.^^* 

§  3934.  Averments  in  complaint. — ^Under  a  statute  de- 
fining libel  as  a  false  and  unprivileged  publication  of  de- 
famatory matter,  an  allegation  that  the  publication  was 
false  and  malicious  alleges  in  substance  that  it  was  un- 
privileged.^'* A  complaint  in  libel  is  sufficient  where  it 
appears  from  the  article  complained  of  and  from  the 
innuendo  assigning  its  meaning  that  the  article  as  a  whole 
was  false  and  scandalous.^^    If    the  matter    published  is 

28  Colbert  v.  Journal  Pub.  Co.,  19  33  Pouchan  v.  Godeau,  167  Cal. 
N.  M.  156,  142  Pae.  146;   Skroeki  v.        692,   140  Pac.  952. 

Stahl,  14  Cal.  App.  1,  110  Pac.  957.  33a  Kelly    v.    Roetzel     (Okl.),    165 

29  Brown  v.  Independent  Pub.  Co.,       Pac.  1150. 

48  Mont.  374,   138  Pac.   258.  34  Cooper    v.    Romney,    49     Mont. 

30  Cooper  v.  Romney,  49  Mont.  119,  119,  Ann.  Cas.  1916A,  596,  141  Pac. 
Ann.  Cas.  1916A,  596,  141  Pac.  289.       289. 

5i  Kuteher  v.  Post  Printing  Co.,  23  35  Erdn   v.   Record   Pub.    Co.,    154 

Wyo.    178,    147    Pac.    517,    149    Pac.  Ca1.  79,  18  L.  R.  A.  (N.  S.)   622,  97 

552;      Farmers'     Life     Ins.     Co.     v.  Pac.    21;    Burns   v.    Republican    Pub. 

Webrlc   (Colo.),  165  Pac.  763.  Co.,    54    Colo.    100,    128    Pac.    1122; 

32  Spencer  v.  Minnick,  41  Okl.  613,  Barton    v.    Rogers,    21    Idaho,    609, 

139   Pac.   130;    Hubbard   v.   Cowling,  Ann.   Cas.    1913E,    192,   40   L.   R.   A. 

36  Okl.  603,  129  Pae.  714,  (N.   S.)    681,    123    Pac.    478;    Good- 
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libelous  per  se,  plaintiff  need  not  allege  its  falsity;  the  truth 
is  a  matter  of  defense.^® 

§  3969.  Slander  of  title. — To  maintain  an  action  for 
slander  of  title,  it  must  appear  that  the  words  complained 
of  were  false,  that  they  were  maliciously  spoken,  and  re- 
sulted in  pecuniary  injury  to  plaintiff.  There  is  no  publi- 
cation where  the  statement  comes  in  a  letter  directed  to 
plaintiff  who  exhibits  it  to  a  third  person.^'^  Malice  is 
essential  to  slander  of  title,  and  a  mere  careless  act  cannot 
be  the  foundation  of  a  cause  of  action.^* 

§  3976.  Privileged  conununications. — A  privileged  com- 
munication is  one  made  in  good  faith  on  any  subject  mat- 
ter in  which  the  party  communicating  has  an  interest  or  in 
reference  to  which  he  has,  or  honestly  believes  he  has,  a 
duty.^^  Words  which  are  actionable  per  se  are  not  so  when 
used  in  a  privileged  communication.^"  A  libelous  publica- 
tion must  purport  to  be  the  report  of  a  public  official  act- 
ing officially,  in  order  to  be  privileged  upon  that  ground.^^ 
The  publication  of  libelous  charges  set  out  in  court  plead- 
ings before  trial  or  any  action  upon  the  pleadings  or  papers 
is  not  privileged.^^  The  report  of  a  committee  appointed 
to  investigate  the  difficulties  between  a  minister  and  the 
members  of  his  church  is  priviieged.^^    A  banker's  report 

win  V.  Whittier  Coburn  Co.,  170  Cal.  39  Hubbard    t.    Cowling,    36    Okl. 

305,    149    Pac.   583;    Des   Granges   v.  603,  129  Pac.  714. 
Crall,    27    Cal.    App.    313,    149    Pac.  40  Miller  v.    Gust,    71   Wash.    139, 

777;    Dick   v.   Northern   Pac.   K.   Co.,  127  Pac.   845;    Tuohy  v.   Halsell,   35 

86  Wash.  211,  Ann.  Cas.  1917A,  638,  Okl.  61,  43  L.  E.  A.  (N.  S.)  323,  128 

150   Pac.   8.  Pac.  126. 

36  Wilson  T,  Sun  Pub.  Co.,  85  4i  Lewis  v.  Hayes,  165  Cal.  527, 
Wash.  503,  Ann.  Cas.  1917B,  442,  148  Ann.  Cas.  1914D,  148,  132  Pac.  1022, 
Pac.    774.  42  Meeker    v.    Post    Printing    etc. 

37  Potosi  Zinc  Co.  v.  Mahoney,  36  Co.,  55  Colo.  355,  Ann.  Cas.  1915 A, 
Nev.  390,  135  Pac.  1078.  126,    135   Pac.    457. 

38  Fearon  v.  Fodera,  169  Cal.  370,  4.3  Bass  v.  Matthews,  69  Wasb, 
Ann.  Cas.  1916D,  312,  148  Pac.  200.  214,  124  Pac.  384. 
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as  to  the  credit  of  a  business  corporation  and  its  officers 
is  conditionally  privileged.^^  A  school  board  cannot  be 
protected  in  the  use  of  libelous  language  against  a  teacher, 
but  so  long  as  they  act  within  the  law  and  use  legal  means, 
they  cannot  be  held  liable  for  libel,  although  they  act  in 
pursuance  of  a  conspiracy  or  from  malicious  motives  in 
passing  resolutions  as  to  the  government  of  the  school.^^ 
Conversations  between  a  husband  and  wife  may  be  priv- 
ileged, though  incidentally  overheard  by  a  third  person.^^ 
False  statements  by  a  guardian  to  relatives  of  his  ward 
imputing  dishonesty  to  the  person  making  the  claim  against 
the  ward's  estate  are  not  privileged.^'^  Statements  of  a 
judge  while  acting  officially  are  absolutely  privileged,  irre- 
spective of  their  relevancy  to  the  matter  in  hand.*^  State- 
ments made  to  an  officer  with  intent  to  aid  him  in  finding 
criminals  is  qualifiedly  privileged.*^  A  letter  written  to  a 
railroad  company  charging  one  of  its  employees  with  im- 
proper conduct  while  under  the  influence  of  liquor,  which 
is  substantially  true  and  made  without  malice,  is  priv- 
ileged.^®  The  report  of  a  mercantile  agency  to  its  patrons 
of  the  financial  standing  of  a  business  concern  may  or  may 
not  be  privileged,  according  to  the  particular  facts  in- 
volved.^^  A  petition  requesting  the  removal  of  a  teacher 
for  immorality  is  privileged.^^  The  conditional  privilege 
of  criticising  the  conduct  of  public  officers  is  founded  upon 

44  Richardson   t.    Gunby,   88   Kan.       Wash.  50,  L.  R.  A.  1915E,  1051,  147 
47,  42  L.  R.  A.  (N.  S.)  520,  127  Pac.       Pac.  641. 

533_  49  Beshiers  v.   AUen,   46   Okl.   331, 

45  Barton  v.  Rogers,  21  Idaho,  609,       ^*^   ^^^-   ^^1- 

Ann.   Cas.   1913E,    192,   40   L.   R.   A.  '*"  ^^^^^"^^  ^-  Cameron,  27  Cal.  App. 

(N.   S.)    681,   123  Pac.   478.  ^25,  150  Pac.  1005,  151  Pac.  386. 

51  Pacific    Packing    Co.    v.    Brad- 

46  Conrad  v.  Roberts,  95  Kan.  180,       ^^^^^^  ^.^^  25  Idaho,  696,  Ann.  Cas. 
L,  R.  A.  1915E,  131,  147  Pac.  795.  ^^^^^^  ^g^^  g^  ^    ^   ^    ^^^    g^  g93^ 

-^7  Mamey  v.  Joseph,  94  Kan.  18,       139  Pac.  1007. 
Ann.  Cas.  1917B,  225,  145  Pac.  822.  52  Hoover     v.     Jordan,     27     Colo. 

48  Houghton     V.     Humphries,      85        App.  515,  150  Pac.  333. 
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public  policy,  and  applies  only  where  statements  are  made 
in  good  faith.^^ 

§  3977.  Justification. — A  defendant  may  allege  both  the 
truth  of  the  matter  and  any  mitigating  circumstances,  as 
affirmative  defense.^^  A  plea  of  justification  must  justify 
the  very  charge  alleged. ^^  If  the  answer  admits  the  pub- 
lication and  pleads  the  truth  as  a  special  defense,  it  also 
admits  the  use  of  words  with  the  meaning  assigned  to 
them.^^  The  defendant  need  not  justify  every  word;  it  is 
sufficient  if  the  gist  of  the  libelous  charge  is  justified."  An 
action  will  not  lie  for  the  publication  of  a  true  statement 
that  the  plaintiff,  a  practicing  attorney,  was  sent  to  jail 
for  contempt,  whether  the  court  had  jurisdiction  of  the 
proceeding  or  not.^^  Belief  in  the  truth  of  a  statement  does 
not  justify  its  publication.^^  Where  libelous  matter  is  pub- 
lished as  being  alleged  in  the  complaint  filed  in  a  lawsuit 
and  it  is  not  privileged,  it  is  not  sufficient  as  a  defense  to 
show  that  it  was  so  alleged.®^ 

§  3978.  Justification  and  mitigation. — The  defendant  may 
show  in  mitigation  of  damages  that  plaintiff's  general 
reputation  was  bad  as  to  matters  involved  in  the  charge 
against  him.^^  Mitigating  circumstances  constitute  new 
matter  which  must  be  pleaded  and  proved  by  defendant.^^ 

53  Kutcher  v.  Post  Printing  Co.,  23  58  Hanson  v.  Bristow,  87  Kan. 
Wyo.    178,    147    Pac.    517,    149    Pac.       72,  123  Pac.   725. 

552.  59  Kelly  v.  Independent  Pub.  Co., 

54  Meeker  v.  Post  Printing  &  Pub.  45  Mont  127,  Ann.  Cas.  1913D,  1063, 
Co.,  55  Colo.  355,  Ann.  Cas.  1915A,  38  L.  R.  A.  (N.  S.)  1160,  122  Pac. 
126,    135   Pac.   457.  735. 

55  Vorhees  v.  Toney,  32  Okl.  570,  60  Meeker  v.  Post  Printing  &  Pub. 
122  Pac.  552;  Bodine  v.  Times  Jour-  Co.,  55  Colo.  355,  Ann.  Cas.  1915A, 
nal  Pub.  Co.,  26  Okl.  135,  31  L.  R.  A.  126,  135  Pac.  457. 

(N.  S.)   147,  110  Pac.  1096.  61  Wood  v.  Custer,  86  Kan.  387,  39 

56  Spencer  v.  Minnick,  41  Okl.  613,  L.  R.  A.  (N.  S.)  1176,  121  Pac.  355. 
139   Pac.   130.  62  Meeker  v.  Post  Printing  &  Pub. 

57  Skrocki  v.  Stahl,  14  Cal  App.  1,  Co.,  55  Colo.  355,  Ann.  Cas.  1915A, 
110  Pac.  957.  126,  135  Pac.  457. 
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CHAPTER  ex. 
COm^ERSION. 

§  4045.     Conversion  defined. 

§  4047.     Conversion — Sufficient  allegations. 

§  4048.     Demand. 

§  4057.     Measure  of  recovery. 

§  4058.     Offer  to  restore. 

§  4095.     Damages. 

§  4095a.  Special  damages. 

§  4095b.  Exemplary  damages. 

§  4045.  Conversion  defined. — Conversion  is  any  distinct 
act  of  dominion  wrongfully  exercised  over  another's  per- 
sonal property  in  denial  of  or  inconsistent  with  the  owner's 
rights.^  Mere  interference  with  another's  property  with- 
out intent  to  deprive  the  owner  thereof  is  not  sufficient.^ 
If  the  charter  and  an  ordinance  of  a  city  allow  the  transfer 
of  liquor  licenses,  such  an  allowance  is  subject  to  conver- 
sion.^ Pleadings  which  are  intended  to  become  personal 
property  are  subject  to  conversion.*  Neither  good  faith, 
nor  care,  nor  negligence  is  a  defense.** 

A  landlord  re-entering  premises  is  guilty  of  conversion 
upon  the  taking  of  the  tenant's  personal  property.®  One 
appointed  to  sell  corporate  stock  is  not  liable  for  conversion 

1  Bilby  V.  Jones,  39  Okl.  613,  136  3  Jaffe  v.  Pacific  Brewing  &  Malt 
Pae.  414;  Dodd-Lcar  Hardwood  Lum-  Co.,  69  Wash.  308,  124  Pac.  1122. 
ber  Co.  V.  Gyr,  44  Okl.  630,  146  Pac.  ,  Continental  Gin  Co.  v.  De  Bord 
16;     Madden     v.     Condon     National  (Qkl  )    150  Pac    892 

Bank,  76  Or.  C63,  149  Pac.  80;  Ayles-  '  ' 

bury  Mercantile  Co.  v.  Fitch,  22  Okl.  ^  ^oggi  v.  Scott,  167  Cal.  372,  51 

475,  23  L.  R.  A.  (N.  S.)  573,  99  Pac.  L.  R.  A.  (N.  S.)  925,  139  Pac.  815. 

1089;    De   Celles  v.   Casey,   48   Mont.  6  Scott  v.  Waggoner,  48  Mont.  536, 

568,  139  Pac.  586.  L.  R.  A.   1916C,  491,  139   Pac.  454; 

2  Bowe  V.  Palmer,  36  Utah,  214,  Templcton  v.  Bockler,  73  Or.  494,  144 
21    Ann.    Gas.    1191,    24    L.    E.    A.  Pac.  405. 

(N.  S.)   220,  102  Pac.  1007. 
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upon  its  sale,  although  he  fails  to  protect  the  owner's  in- 
terest.' A  defendant  who  wrongfully  sells  goods  in  a  ware- 
house to  another  who  takes  possession  is  guilty  of  conver- 


sion. 


§  4047.  Conversion  —  Sufficient  allegations.  —  Although 
the  codes  abolish  the  distinction  between  different  forms  of 
action,  a  complaint  for  conversion  must  still  contain  all  the 
material  allegations  which  were  necessary  at  common  law. 
It  should  allege  the  unlawful  taking  of  the  property  and 
the  refusal  to  return  the  same  to  the  owner,  the  plaintiff, 
and  his  right  to  the  immediate  possession  at  the  time  of 
the  conversion.^  The  property  should  be  described  with 
reasonable  certainty,  alleging  the  quantity  and  location  at 
the  time  of  the  conversion.^" 

§  4048.  Demand. — ^A  demand  is  not  a  condition  prece- 
dent to  the  maintenance  of  an  action  of  conversion  after 
the  property  has  passed  out  of  the  possession  of  the  defend- 
ant/^ or  where  the  property  was  wrongfully  taken  in  the 
first  place.^^  Property  is  converted  from  the  time  that  the 
demand  for  its  possession  is  made  and  refused.^^  The  re- 
fusal of  a  corporation  secretaiy  to  register  the  transfer 


7  Lem  V.  Wilson,  27  Cal.  App.  512, 
150  Pac.  641. 

8  Bickford  v.  Hupp,  S3  Wash.  427, 
145  Pac.  454;  Bancroft-Whitney  Co. 
V.  McHugh,  166  Cal.  140,  134  Pac. 
1157. 

9  Sigel  etc.  Stock  Co.  v.  Holly,  44 
Colo.  580,  101  Pac.  68;  Shandy  v. 
McDonald,  38  Mont.  393,  100  Pac. 
203;  Paine  v.  British-Butte  Min.  Co., 
41  Mont.  28.  108  Pac.  12;  Western 
Mining  Supply  Co.  v.  Quinn,  40  Mont. 
156,  135  Am.  St.  Rep.  612,  20  Ann. 
Cas.  173,  28  L.  R.  A.  (N.  S.)  214,  105 
Pac.  732. 


10  Norman  v.  Rose  Lake  Lumber 
Co.,  22  Idaho,  711,  Ann.  Cas.  1913E, 
673,  128  Pac.  85;  for  example  of 
complaint  on  conversion  of  a  note, 
see  Salisbury  v.  La  Fitte,  22  Colo. 
App.  90,  123  Pac.  124. 

11  Continental  Gin  Co.  v.  De  Bord 
(Okl.),  150  Pac.  892. 

12  First  National  Bank  v.  Silver, 
45  Mont.  231,  122  Pac.  584;  Bilby  v, 
Jones,  39  Old.  613,  136  Pac.  414;  Bank 
of  Commerce  v.  Gaskill,  44  Okl. 
728,  145  Pac.  1131. 

13  Grimes  v.  BarndoUar,  58  Colo. 
421,  148  Pac.  256. 
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of  stock  upon  the  corporation  books  is  an  assertion  of  own- 
ership by  the  corporation,  which  may  warrant  an  action 
in  conversion."  Where  the  defendant  cashed  a  draft  and 
used  the  money  for  his  own  purpose  instead  of  paying  the 
bills  for  which  it  was  given,  a  demand  is  not  necessary  to 
support  an  action  for  conversion.^^  No  demand  is  neces- 
sary in  an  action  against  one  who  has  improperly  possessed 
himself  of  stolen  property  or  against  one  who  has  received 
payment,  even  in  good  faith,  upon  a  forged  indorsement.^^ 
Where  the  code  provides  that  liens  on  personal  property 
shall  be  foreclosed  by  suit,  the  enforcement  by  private  sale 
of  the  landlord's  lien  upon  the  tenant's  furniture  which  was 
reserved  in  the  lease  and  which  contains  no  agreement  as  to 
the  mode  of  enforcement  amounts  to  a  conversion." 

§  4057.  Measure  of  recovery. — The  finding  in  an  action 
for  conversion  of  an  automobile  that  plaintiff  was  the 
owner,  that  it  was  wrongfully  converted  by  the  defendant, 
and  that  it  was  worth  a  specified  sum  supports  a  judgment 
for  plaintiff  for  that  amount.^® 

§  4058.  Offer  to  restore. — ^A  return  of  the  property  to 
plaintiff  and  his  acceptance  may  be  shown  in  mitigation  of 
damages."  Where  a  mortgagee  took  a  desk  by  mistake, 
the  mortgagor  must  accept  the  offer  to  return  anything  not 
covered  by  the  mortgage.^** 

14  Eobinson  Min.  Co.  v.  Riepe,  37  19  Whittler  v.  Sharp,  43  Utah,  419, 
Nev.  27,  138  Pac.  910.                                  49  L.  R.  A.    (N.  S.)    931,   135  Pac. 

15  Humbert  v.  Mason,  46  Colo.  430,       112 ;    De    Celles   v.   Casey,    48    Mont. 

104  Pac.  1037,  568,    139    Pac.    586;    Aylesbury    Mer- 

16  Warren  v.  Smith,  35  Utah,  455,  cantile  Co.  v.  Fitch,  22  Okl.  475,  23 
136  Am.  St.  Rep.  1071,  100  Pac.  1069.       L.  R.  A.   (N.  S.)    573,  99  Pac.   10S9. 

17  Swank    V.    Elwert,    55    Or.    487,  20  Moody    v.    Sindlinger,    27    Colo. 

105  Pac.  901. 


18  McMillan    v.    Stone,    79    Wash. 
119,  139  Pac.  753. 


App.  290,  149  Pac.  263. 
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§  4095.  Damages.— The  measure  of  damages  for  conver- 
sion is  ordinarily  tlie  value  of  the  property  at  the  time  of 
conversion  and  interest  thereon,^!  but  to  this  may  be  added 
fair  compensation  for  expenses  in  pursuit  of  the  property, 
and  the  owner  can  elect  to  take  the  highest  market  value  at 
any  time  between  the  conversion  and  verdict  without  in- 
terest, together  with  costs  of  pursuit.^^  The  measure  of 
damage  is  the  value  at  the  place  of  conversion,  and  not  at 
the  place  where  the  property  is  sold.^^  The  value  of  cor- 
porate stock  which  has  no  market  value  is  determined  by 
the  value  of  the  property  of  the  corporation  less  its  liabili- 
ties.2* 

§  4095a.  Special  damages.— The  rental  value  of  the  prop- 
erty for  the  time  of  its  conversion  cannot  be  allowed  in 
addition  to  its  actual  value  at  the  time  of  conversion  with 
interest.2^  Fees  paid  an  attorney  for  consultation  and 
preparation  of  the  claim  cannot  be  allowed.^® 

§  4095b.  Exemplary  damages.— A  mortgagee  and  his 
assistant  who  removed  mortgaged  property  and  took^other 
property  with  it  are  not  liable  to  exemplary  damages.^^ 

21  Martinez  v.  Vigil,  19  N.  M.  306,  23  Gunstone  v.  Chicago,  M.  &  P.  S. 
LEA  1915B,  291,  142  Pac.  920;  Ry.  Co.,  79  Wash.  629,  52  L.  E.  A. 
Grimes   v.   Barndollar,   58    Colo.   421,        (N.  S.)  392,  140  Pac.  907. 

148   Pac.   256;    Eobinson   Mining   Co.  24  Hetrick  v  Smith,  67  Wash.  664, 

V.  Eiepe,  37  Nev.  27,  138  Pac.  910;  ^22  Pac.  363. 

Crcighton  V.  Campbell,  27  Colo.  App.  ^5  Martinez  v.  Vigil,  19  N.  M.  306, 

120,  149  Pac.  448;  Unfried  v.  Libert,  j^    ^   j^    jgigg    291.  142  Pac.  920. 

23  Idaho,  603,  131  Pac.  660;  Whittler  '     '      '             '       ^,            -r,             07 

V.  Sharp    43  Utah,  419,  49  L.  E.  A.  ^«  f'^'^T.^  '"    'J''^'''  '' 

(N.  S.)  931,  135  Pac.  112.  Cal.  App.  132,  148  Pac.  961. 

22  First  Nat.  Bank  v.  Thompson,  27  Moody  v.  Sindlinger,  27  Colo. 
41  Okl.  88,  137  Pac.  668.  App.  290,  149  Pac.  263. 
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CHAPTER  CXI. 

PERSONAL  INJURY  OR  DEATH  CAUSED  BY  NEGLI- 
GENCE. 

§  4190.     Actions  for  death  by  negligence. 
§  4193.     The  same — Parties  plaintiff. 
§  4197.     Complaint  for  death  by  negligence. 
§  4199a.  Measure  of  damages  for  death. 
§  4199b.  Testimony  of  attending  physician. 

§  4190.  Actions  for  death  by  negligence. — At  common 
law  there  was  no  civil  right  of  action  for  death,  and  it  is 
only  by  virtue  of  some  statute  that  such  actions  can  be 
maintained.^  The  Federal  Employers 'Liability  Act  creates 
a  new  cause  of  action  for  wrongful  death.^  The  statutes 
do  not  confer  the  right  of  action  for  an  injury  inflicted  in 
another  state.^  Statutes  creating  liability  for  causing 
death,  while  not  strictly  construed,  are  not  to  be  extended 
by  implication,  since  they  are  in  derogation  of  the  common 
law.'*  The  Employers '  Liability  Act  is  remedial,  and  should 
be  construed  liberally,  and  repeals  such  portions  of  the  stat- 
utes relating  to  action  for  death  as  are  in  conflict  with  it, 
but  they  do  not  deprive  the  parent  or  guardian  of  a  right  of 

1  McLaughlin  v.  United  Railroads,  41    Old.   227,   Ann.   Cas.    19L5C,   290, 

169   Cal.  494,   Ann.   Cas.   1916D,  337,  51   L.   R.   A.    (N.    S.)    672,   137   Pac. 

L.  R.  A.  1915E,  120.5,  147  Pac.  149;  724;     Shawnee     Gas    &    E.     Co.     v. 

Clark    V.     Goodwin,     170     Cal.     527,  Motesenbocker,  41  Okl.  454,  138  Pac. 

L.  R.  A.  1916A,  1142,  150  Pac.  357,  790. 

10    N.    C.    C.    A.    1022;    Slaughter    v.  2  Fogarty  v.  Northern  Pac.  R.  Co., 

Goldberg,  Bowen  &  Co.,  26  Cal.  App.  85  Wash.  90,  147  Pac.  652. 

318,   147   Pac.    90;    Denver    &    R.    G.  3  Metrakos  v.  Kansas  City  etc.  R. 

Ry.    Co.    V.    Frederic,    57    Colo.    90,  Co.,  91  Kan.  342,  137  Pac.  953. 

140  Pac.  463;  Maronen  v.  Anaconda  4  McClaugherty     v.     Rogue     River 

Coppor  Min.   Co.,  4S  Mont.   219.   136  Electric  Co.,  73  Or.  135,  140  Pac.  64, 

Pae.  968;  City  of  Shawnee  v.  Cheek,  144  Pac.  569. 
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action  for  the  death  of  a  child  or  ward.'  The  basis  of  re- 
covery under  the  act  is  not  the  dependency  of  the  plaintiff 
nor  the  pecuniary  loss,  but  the  existence  of  the  relationship 
specified."  In  Washington,  a  right  of  action  exists  even 
where  the  killing  was  felonious.®^ 

§  4193.     The  same— Parties  plaintiff.— A  surviving  part- 
ner cannot  maintain  an  action  for  the  death  of  his  copart- 
ner.^    Since   the   personal  representatives   of  a   deceased 
person  are  merely  trustees  for  his  heirs,  they  cannot  main- 
tain an  action  if  there  are  no  heirs.«    The  statute  of  Colo- 
rado does  not  give  a  brother  or  sister  a  right  to  maintain 
the  action.'    A  father  and  mother  come  within  the  term 
"lineal  heirs,"  and  may  maintain  the  action.^"    An  admin- 
istrator appointed  in  a  foreign  state  may  bring  suit  for 
death  in  the  state  of  Kansas  if  the  laws  of    both    states 
authorize  recovery.^^    A  wife  may  sue  for  herself  and  minor 
children.12    j^^  administrator  cannot  sue  under  the  Em- 
ployers' Liability  Act;  that  right  is  vested  in  the  surviving 
widow,'"  but  where  there  are  no  other  heirs,  the  father  may 
maintain  the  action."    A  right  of  action  for  death  is  based 
entirely  upon  statute,  and  can  be  brought  only  in  the  name 
of  the  persons  to  whom  the  particular  statute  gives  the 

6  McFarland  v.  Oregon  Electric  R.  Whitley  v.  Spokane  &  I.  Ry.  Co.,  23 

Co,.  70  Or.  27,  Ann.  Cas.  1916B,  527,  Idaho,  642,  132  Pae.  121. 

138    Pac.    458;    Cameron    v.    Pacific  »  Grogan   v.   Denver   &  E.   G.   Ry. 

Lime  &  Gypsum  Co.,  73  Or.  510,  Ann.  Co.,  56  Colo.  450,  138  Pac.  764. 

Cas   1916E,  769,  144  Pac.  446;  Long-  lo  Rocky  Mountain  Fuel  Co.  v.  Ko- 

fellow  T.  Seattle,  76  Wash.  509,  136  vaics,   26   Colo.   App.   554,   144   Pac. 


Pac.  855. 


863. 


6  Mcciaugherty     v.     Rogue     River  n  Metrakos    v.    Kansas    City    etc. 
Electric  Co.,  73  Or.  135,  140  Pac.  64,  R.  Co.,  91  Kan.  342,  137  Pac.  953. 
144  Pac   569  '^  ^'S  Jack  Mining  Co.  v.  Parkin- 

6a  Ses's.  Lavfs  1917,  ch.  123.  son,  41  Okl.  125,  137  Pac.  678. 

7  Lapique  v.  Agoure,  170  Cal.   79,  13  Pranciscovich  v.  Walton,  77  Or. 
148  Pac    517  36,  150  Pac.  261. 

8  Slaughter  v.  Goldberg,  Bowen  &  14  Yovoyich  v.  Falls  City  Lumber 
Co.,  26  CaL  App.  318,  147  Pac.  90;  Co.,  76  Or.  585,  149  Pac.  941. 
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right."  Special  administrators  may  sue  in  California.^^ 
In  Washington,  the  action  must  be  brought  by  the  personal 
representative  of  the  deceased  for  the  benefit  of  his  de- 
pendents.^^* 

§  4197.  Complaint  for  death  by  negligence. — A  com- 
plaint is  demurrable  which  fails  to  state  whether  the  de- 
ceased at  the  time  of  his  death  was  a  nonresident  or  a 
resident,  and  that  no  personal  representative  had  been 
appointed  where  the  plaintiff  is  a  widow."  An  allegation 
that  a  train  was  so  negligently  operated  as  to  cause  a  col- 
lision is  sufficient.^*  A  complaint  is  not  bad  for  failure 
to  mention  an  heir  where  suit  is  brought  by  an  adminis- 
tratrix, who  is  also  the  widow.^^  A  personal  representative 
must  allege  that  there  are  heirs  in  order  to  maintain  the 
action.^^  Failure  to  allege  pecuniary  damage  does  not 
make  the  complaint  subject  to  general  demurrer.^^  A 
parent  is  entitled,  under  a  general  allegation  of  damages, 
to  recover  for  the  loss  of  services  and  of  the  comfort  and 
society  of  the  child.^^  An  election  to  accept  compensation 
under  the  Workmen's  Compensation  Act  is  defensive  mat- 
ter, which  is  waived  if  not  pleaded.^^  The  presumption  that 
a  child  exercised  due  care  is  conclusive,  under  section  1961 

15  Missouri,  K.  &  T.  By.  v.  Lena-  19  Barr  v.  Southern  California  Edi- 
han,  39  Okl.  283,  135  Pac.  383;  Ko-  son  Co.,  24  Cal.  App.  22,  140  Pac. 
loff  V.  Chicago,  M.   &  P.  S.  E.   Co.,       47. 

71  Wash.  543,  129  Pac.  398;  Whitley  20  Slaughter  v.  Goldberg,  Bowen  & 

V.   Spokane   etc.   Ey.    Co.,   23    Idaho,  Co.,  26  Cal.  App.  318,  147  Pac.  90; 

642,  132  Pac.  121.  Euiz  v.  Santa  Barbara  Gas  &  E.  Co., 

16  Cal.  Code  Civ.  Proc,  377,  1411,  164  Cal.  188,  128  Pac.  330;  Melzner 
1415;  Cal.  Civ.  Code,  1970;  Euiz  v.  v.  Northern  Pac.  E.  Co.,  46  Mont. 
Santa  Barbara  Gas  &  E.  Co.,  164  Cal.  277,  127  Pac.  1002. 

188,  128  Pac.  330.  21  Barr  v.  Southern  California  Edi- 

16a  Wash.  Sess.  Laws  1917,  ch.  123.  son  Co.,  24  Cal.  App.  22,  140  Pac.  47. 

17  Frederick  Cotton  Oil  &  Mfg.  Co.  22  Young  v.  Fresno  Flume  &  Irr. 
V.  Clay  (Okl.),  150  Pac.  451.  Co.,  24  Cal.  App.  286,  141  Pac.  29. 

18  Denver  &  E.  G.  Ey.  Co.  v.  Fred-  23  Behringer  v.  Inspiration  C.  Cop- 
eric,  57  Colo.  90,  140  Pac.  463.  per  Co.,  17  Ariz.  232,  149  Pac.  1065 
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of  the  California  Code  of  Civil  Procedure,  if  not  contro- 
verted.2*  It  is  to  be  presumed  that  the  deceased  looked  and 
listened  before  going  upon  a  railroad  track.^^  Children 
may  recover  the  reasonable  expectation  of  financial  beneht 
from  the  continued  life  of  their  parent.^^  Loss  of  society, 
comfort  and  care,  as  well  as  support,  may  be  considered  as 
affecting  the  question  of  pecuniary  loss.^^  Employers'  Lia- 
bility Acts  do  not  make  allowance  for  loss  of  society,  but 
merely  pecuniary  loss.^^ 

§  4199a.    Measure  of   damages  for  death.— Expectation 
of  inheritance  is  not  a  proper  element  of  loss  to  children,^ 
and  only  such  loss  of  service  of  the  child  can  be  computed 
as  may  be  expected   prior  to  his  reaching  his  majority. 
Personal  representatives  cannot  recover  any  damages  which 
the  deceased  could  not  have  recovered  had  he  survived, 
but  where  a  child  is  of  tender  years,  proof  of  pecuniary 
damage  is  not  necessary  to  allow  the  parent  more  than  nom- 
inal damages.^^    The  damages  which  a  child  may  recover 
are  not  limited  to  his  minority.^^    The  amount  of  recovery 
is  to  be  determined  from  the  prospective  accumulations 
of  the  deceased,  having  reference  to  his  age,  occupation, 
habits,  bodily  health  and  ability  to  earn  money.^^ 

24Crabbe    v.    Mamnxoth    Channel  29  Eochester  v    Seattle^  E&S.  R. 

Gold  Min.  Co.,  168  Cal.  500,  143  Pac.       Co.,  75  Wash.  559    135  Pac_209. 

30  Kanton  v.  Kelley,  65  Wash.  614, 

2;  Davis  y.  Denver  R.  G.  Ry.  Co.,       118  Pac.  890,  121  Pac.  833;   Hollen- 
45  Utah    1    142  Pac.  705.  back  v.  Stone  &  Webster  Eng.  Corp., 

26  McLaugWin  v.  United  Railroads,        46  Mont.  559,  129  Pac.  1058. 

169  Cal    494    Ann.  Cas.   1916D,   337,  31  Melzner  v.  Northern  Pac.  R.  Co., 

L    R.  A.  1915E,  1205,  147  Pac.   149.  46  Mont.  162,  127  Pac.  146 

27  Kramm  v.  Stockton  El.  Ry.  Co.,  32  Atkoson   v.   Jackson    Estate,    72 
22    Cal.    App.    737,    136    Pac.    523;  Wash.  233,  130  Pac.  102. 

Crabbe  ..  Mammoth  Channel  G.  Min.  33  Eochester  v.  Seatt  e  R    &  S.  R. 

Co.,  168  Cal.  500,  143  Pac.  714.  Co.,    67    Wash     545,    39    L.    R.    A. 

28  Fisher  V.  Portland  Ry.  Light  etc.        (N.  S.)  1156,  122  Pac.  23 

Co     74   Or    229    137   Pac.   763,   143  34  Denver  &  R.  G.  Ry.  Co.  v.  Fred- 

Pac   902,  145  Pac.  277;  McFarland  v.  eric,  57  Colo.  90,  140  Pac.  463;   &g 

Ore-on   Electric    R.    Co..    70    Or.    27,  Jack  Mining  Co.  v.  Parkinson,  41  Okl. 

Ann.  Caa.  19163,  527,  138  Pac.  458.  125,  136  Pac.  678. 
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§  4199b.  Testimony  of  attending  physician. — The  bring- 
ing of  an  action  for  personal  injuries  by  the  person  injured, 
or  for  the  death  of  a  patient  by  any  person  entitled  to  bring 
such  action,  is  deemed  to  constitute  a  consent  that  the  at- 
tending physician  may  testify.^^* 

34a  Cal.  Code  Civ.  Proc,  sec.  1881,  as  amended  in  1917. 
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CHAPTEE  CXIT. 
DAMAGES  CAUSED  BY  NEGLIGENCE. 

§  4262.     Measure  of  damages. 
§  4291a.  Pleading  damages. 

§  4262.    Measure  of  damages.— The  measure  of  damage 
for  the  negligent  destruction  of  grain  in  a  stack  is  the  net 
value,  that  is  its  market  value  over  the  cost  of  har^^esting 
and  marketing.^    The  measure  of  damage  for  the  loss  of  a 
building  is  its  actual  cash  value  and  not  its  market  value." 
For  permanent  injuries  to  real  property  the  owner  may  re- 
cover the  permanent  depreciation.^^     For  the  destruction  of 
a  growing  crop  the  measure  of  damage  is  the  value  at  the 
time  and  place  and  in  the  condition  in  which  it  was  de- 
stroyed.*    This  may  be  ascertained  by  deducting  the  cost 
of  producing  and  marketing  from  its  market  value  at  matur- 
ity.'     For    partial    destruction  of    personal    property  the 
measure  of  damage  is  the  value  of  its  use  during  the  time 
it  takes  to  make  repairs  and  the  cost  of  repairs.*' 

§  4291a.  Pleading  damages.— If  the  fact  alleged  in  the 
complaint  necessarily  involves  damage,  no  allegation  of 
damage  is  necessary."^    Where   the    complaint    shows    the 

1  Eaas  V.  Shark,  46  Mont.  474,  128  5  Berg  v.  Yakima  Valley  Canal  Co 
p^^   594                                                             83  Wash.  451,  L.  R.   A.    1915D,   292, 

145  Pac.  619. 

2  St.  Louis,  I.  M.  &  S.  Ry.  ^o.  v.  ^  McGuire  v.  Post  Falls  Lumber 
Wcldon,  39  Okl.  369,  135  Pac.  8.                  ^^^    ^^^  23  j^^^^^^  ggg^  ;^3^  p^^^^  554. 

3  City  of  Ardmore  v.  Orr,  35  Okl.  Welcetka  Light  &  W.  Co.  v.  Northrop, 
305,  129  Pae.  867.  42  Okl.  561,  140  Pac.  1140;  Kincaid 

4  St.  Louis  &  S.  F.  R.  Co.  V.  Ram-  v.  Dunn,  26  Cal.  App.  5S6,  148  Pac. 
sey,  37  Okl.  448,  132  Pac.  478;  Mis-  235. 

Bouri  O    &  G    Ry.  Co.  v.  Brown,  41  7  Burggraf  v.  Brocha,  74  Or.  381, 

Okl   70   50  L   R.  A.  (N.  S.)  1124,136  M5  Pac.  639;   Colorado  Springs  &  T. 

Pac    1117;  Roberts  v.  Lehl,  27  Colo.  Ry.   Co.   v.  Marr,  26  Colo.   App.   48, 

App.  351,  149  Pac.  851.  141  Pac.  142. 
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plaintiff  has  sustained  a  damage  and  the  amount,  and  that 
the  defendant  wrongfully  caused  the  same,  and  that  it  is  a 
detriment  for  which  the  law  affords  redress,  it  is  sufficient.* 
When  plaintiff's  pleading  indicates  an  intention  to  recover 
compensatory  damages  only,  the  court  will  not  regard  the 
action  as  one  for  punitive  damages,^  but  punitive  damages 
may  be  recovered  under  a  general  claim  of  damages.^®  The 
plaintiff  need  not  prove  damages  in  the  exact  sum  named 
in  the  complaint,  it  being  sufficient  to  prove  substantial 
damages.^^ 

8  Midland  Valley  R.  Co.  v.  Larson,  10  Hirabelli  v.  Daniels,  40  Utah, 
41  Okl.  360,  138  Pac.  173.  513,  121  Pac.  966. 

9  Rochester  v.  Wells,  Fargo  &  Co.  n  United  Iron  Works  v.  Hurley 
Express,  87  Kan.  164,  40  L,  B.  A.  Mason  Co.,  71  Wash.  275,  128  Pac. 
(N.  S.)  1095,  123  Pac.  729.  209. 
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CHAPTER  CXIIL 
NUISANCES. 

§  4332.     Nuisance  defined. 

§  4340.     Private  nuisance. 

§  4343.     Public  nuisance. 

§  4343a.  Houses  of  prostitution— Abatemont  of  as  nuisance*!, 

§  4344.     Public  nuisance — When  action  lies. 

§  4350.     Jurisdiction  and  venue. 

§  4353.     Damages. 

§  4356.     Parties  plaintiff.  f 

§  4358.     Parties  defendant. 

§  4358a.  Defenses. 

§  4406.     Judgment. 

§  4425a.  Form  1217a.  Complaint— For  obstructing  free  flow  of  water. 

§  4332.  Nuisance  defined.— A  thing  may  be  a  nuisance 
according  to  tlie  manner  in  which  it  is  used,  its  situation, 
and  the  time  it  has  been  carried  on  without  complaint,  when 
measured  by  the  mind  and  taste  of  the  average  citizen.^ 
Nothing  which  is  done  or  maintained  under  the  express 
authority  of  a  statute  can  be  deemed  a  nuisance,^  but  where 
a  powder  magazine  is  imperfectly  constructed  and  care- 
lessly maintained,  and  its  location,  manner  of  construction 
and  maintenance  is  dangerous  to  life  and  property,  the 
magazine  becomes  a  nuisance  and  the  owner  thereof  is  liable 
for  any  explosion.^*  A  lawful  business  cannot  be  a  nuisance, 
and  be  enjoined  by  the  surrounding  property  owners,  unless 
it  causes  injury  to  the  adjoining  property  or  noticeably 
interferes  with  its  enjoyment.^    But  such  lawful  business 

1  Densmore  v.  Evergreen  Camp  No.  2a  Fisber  v.  Western  Fuse  &  Ex- 
147,  W.  0.  W.,  61  Wash.  230,  Ann.  plosives  Co.,  12  Cal.  App.  739,  108 
Cas!  1912B,  1206,  31  L.  R.  A.  (N.  S.)       Pac.  659. 

608,  112  Pac.  255.  3  Crawford  v.  Central  Steam  Laun- 

2  Dupont  De  Nemours  Powder  Co.        ^^.^^  ^g  ^^sh.  355,  139  Pac.  56. 
V.  Dodson  (Okl.),  150  Pac.  1085;  Old. 

Eev.  Laws,  sec.  4253. 
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may  become  a  nuisance  by  being  conducted  in  the  wrong 
location,  as  where  a  sanatorium  for  the  treatment  of  tuber- 
cular patients  or  for  the  treatment  of  cancer  is  located  in 
a  residence  neighborhood;^  or  where  an  undertaking  estab- 
lishment is  conducted  in  a  residence  district.** 

A  gas  factory  is  not  a  nuisance  unless  it  is  conducted  in 
such  a  manner  as  to  injure  others,  but  it  may  become  a  nui- 
sance as  to  a  dwelling  owing  to  noise  and  smoke,  though  no 
damage  to  the  dwelling-house  or  foliage  upon  the  land  re- 
sults, and  though  the  noise  and  smoke  is  intermittent,  owing 
to  periodical  cessations  of  work  and  variation  in  the  direc- 
tion of  the  wind.®  The  operation  of  a  railroad  close  to  a 
church  without  any  physical  interference  with  the  church 
property  is  not  a  private  nuisance.'^  Every  property  owner 
has  the  right  to  maintain  a  stable  even  in  a  city,  unless  the 
condition  of  the  particular  stable  is  such  as  to  render  it  a 
nuisance.®  The  smoking  of  meat,  rendering  lard,  and  man- 
ufacturing of  meat  products  is  not  a  nuisance  unless  con- 
ducted in  such  a  manner  as  to  make  it  an  injury  to  adjoining 
property  or  to  sensibly  interfere  with  its  enjoyment.* 

§  4340.  Private  nuisance. — A  private  nuisance,  under  the 
Indian  Territory  law,  was  anything  wrongfully  done  to  the 
injury  or  annoyance  of  the  lands,  tenements  or  heredita- 

4  Everett  v.  PaschaU,  61  Wash.  47,  1247,  26  L.  E.  A,  (N.  S.)  183,  106 
Ann.  Cas.  1912B,  1128,  31  L.  R.  A.       Pac.  581. 

(N.  S.)   827,  111  Pac.  879;  Stotler  v.  '^  Twenty-second  Corp.  of  Church  of 

Rochelle,    83   Kan.    86,   29   L.    E.   A.  Jesus    Christ,    etc.    v.    Oregon    Short 

(N.  S.)  49,  109  Pac.  788;  Shepard  v.  I^ine  E.  Co.,  36  Utah,  238,  140  Am. 

City    of    Seattle,    59    Wash.    363,    40  St-   I^ep.   819,   23   L.  E.   A.    (N.   S.) 

L.  R.  A.  (N.  S.)  647,  109  Pae.  1067.  860,  103  Pac.  243. 

8  Porges  V  Jacobs,  75  Or.  48S,  147 

5  Densmore  v.  Evergreen  Camp  No.  p       oqg 

147,  W.  O.   W.,  61   Wash.  230,   Ann.  »  Crawford  v.  Central  Steam  Laun- 

Cas.  1912B,  1206,  31  L.  E.  A.  (N.  S.)  ^^    ^3  ^^^j^    355^  ^g^  p^^    ^g .  ^^, 

608,  112  Pac.  255.  ^^^^^j   ^_   g^^^.   ^jg^ket   Co.,   19   Idaho, 

6  Judson  V.  Los  Angeles  Suburban  674,  35  L.  E.  A,  (N.  S.)  1142,  115 
Gas  Co.,  157  Cal.   168,  21   Ann.   Cas.  Pac.  490. 
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ments  of  another.*®  The  maintenance  of  a  hog  ranch  may 
be  at  the  same  time  both  a  public  and  a  private  nuisance.^"* 
A  railroad  company  may  construct  and  use  its  road  and  ap- 
purtenances in  such  a  manner  as  to  disregard  the  private 
rights  of  others  and  thereby  become  a  private  nuisance." 
A  complaint  by  the  proprietor  of  a  hotel  for  damages 
occasioned  by  the  immoral  conduct  of  the  defendants  while 
they  were  guests  of  the  hotel,  whereby  the  reputation  of 
the  hotel  was  injured,  states  a  cause  of  action  for  a  private 
nuisance;  the  complaint  need  not  allege  the  specific  items  of 
damage  claimed,  as  would  be  required  in  an  action  by  a  pri- 
vate person  for  special  damages  sustained  by  reason  of  a 
public  nuisance." 

§  4343.  Public  nuisance. — A  public  nuisance  is  one 
which  affects  at  the  same  time  an  entire  community  or 
neighborhood,  or  any  considerable  number  of  persons,  al- 
though the  extent  of  the  annoyance  or  damages  inflicted 
upon  individuals  may  be  unequal. ^^  There  are  some  nui- 
sances in  which  the  act  complained  of  may  be  wrongful,  but 
constitutes  a  nuisance  only  by  means  of  its  location,  or  pub- 
licity, and  there  may  be  an  act  or  condition  that  is  rightful, 
or  even  necessary,  but  which  may  become  a  nuisance  by  the 
same  means,  but  there  is  also  a  class  of  nuisances  arising 
from  the  use  of  real  property,  and  from  personal  conduct, 
that  are  such  per  se  irrespective  of  their  location  or  pub- 
licity.^^ At  common  law,  whatever  tends  to  corrupt  society 
is  an  offense  against  good  morals  and  is  punishable  as  a 
nuisance;  such  act  need  not  be  a  continuing  one,  but  may 

10  Choctaw,  0.  &  G.  K.  Co.  v.  Drew,  12  Hall  v.  Galloway,  76  Wash  42, 
37  Okl.  396,  44  L.  E.  A.   (N.  S.)   38,        135  Pac.  478. 

130  Pae    1149 

10a  Se'igle    V.     Bromley,     22     Colo.  ''  ^^''"^^^  ^-  ^'^^'''  ^^  I^^^^«'  ^09, 

App.  189,  124  Pac.  191.  ^^  ^'^'^-  ^'^^• 

11  Choctaw,  0.  &  G.  R.  Co.  v.  Drew,  14  state  v.  Atwood,  54  Or.  526,  21 
37  Okl.  396,  44  L.  E.  A.  (N.  S.)  38,  Ann.  Cas.  516,  102  Pac.  295,  104  Pac. 
130  Pac.  1149.  195. 
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constitute  a  single  act,  and  may  not  affect  the  public  at 
large,  but  only  such  part  of  the  public  as  comes  in  contact 
with  it.^^  A  house  of  prostitution  is  a  nuisance  per  se}^ 
Ordinarily,  a  place  where  gambling  is  carried  on  is  a  nui- 
sance per  56."  The  business  of  carrying  on  a  public 
billiard-hall  and  pool-room  is  not  of  itself  a  nuisance, 
though  it  may  become  such  by  reason  of  its  environment  or 
surrounding  conditions  ;^^  and  the  legislature  may  declare 
them  to  be  nuisances  and  forbid  them  entirely.^^  One  who 
threatens  to  commit  repeated  trespasses  and  to  use  offen- 
sive language  to  another  does  not  thereby  threaten  to  create 
a  nuisance  under  the  section  defining  public  nuisance.^"  The 
conduct  of  any  business  which  is  authorized  by  law  cannot 
be  declared  to  be  a  nuisance  unless  it  is  conducted  in  such 
a  manner  as  to  make  it  a  nuisance.^^  A  hog  ranch  adjacent 
to  a  city  may  be  conducted  in  such  a  manner  as  to  make  it  a 
public  nuisance  and  also  a  private  nuisance.^^  A  public  nui- 
sance consists  in  unlawfully  doing  any  act  or  omitting  to 
perform  any  duty  required  by  the  public  good,  which  annoys 
or  injures  the  comfort  or  safety  of  the  people  or  offends 
public  decency,  or  renders  life  uncomfortable.^^ 

§  4343a.    Houses  of  prostitution — Abatement  of  as  nui- 
sances.— The  legislature  of  California  in  1913,  passed  an 

15  State   V.   Waymire,   52   Or.   281,  20  Randall  t.  Freed,   154  Cal.   299, 
132   Am.  St.  Eep.  699,  21  L.  R.  A.  97  Pac.  669;  Cal.  Civ.  Code,  3480. 
(N.  S.)  56,  97  Pac.  46.  21  Farmer  v.  Behmer,  9  Cal.  App. 

16  Farmer  v.  Behmer,  9  Cal.  App.  ^^3     ^^^^    p^^     g^^.    zij^^^erman    v. 

773,  100  Pac.  901.  Gritzmaeher.  53  Or.  206.  21  L.  R.  A. 

17  State  V.  Anthony  Fair  Assn.,  89        .^^  g  .   ggg^  gg  p^^^  g^^^ 
Kan.  238,  Ann.  Cas.  1914D,  361,  131 

Pae.  625;  Jones  v.  State,  38  Okl.  218,  ^2  Seigle  v.  Bromley,  22  Colo.  App. 

Ann.   Cas.   1915C,   1031,  44  L.  R    A.  189-    124   Pae.    191;    Kansas   City   v. 

(N.  S.)   161,  132  Pac.  319.  Sihler    Hog    Cholera    Serum    Co.,    87 

18  Ex  parte  Murphy,  8   Cal.  App.  ^an.  786,  125  Pac.  70. 

440,  97  Pac.  199.  23  Jones  v.  State,  38  Okl.  218,  Ann. 

19  Ex  parte  Jones,  4  Okl.  Cr.   74,       Cas.  1915C,  1031,  44  L.  E.  A.  (N.  S.) 
140   Am.   St.   Rep.   655,   31  L.  R.  A.        161,  132  Pac.  319. 

(N.  S.)  548,  109  Pac.  570. 
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act  declaring  all  buildings  wherein  acts  of  lewdness,  assig- 
nation or  prostitution  occurred  to  be  public  nuisances,  and 
providing  for  the  abatement  and  prevention  of  such  nui- 
sances by  injunction.  The  act  provides  that  the  district 
attorney  must  and  any  citizen  may  maintain  an  action  to 
abate  the  nuisance  and  to  perpetually  enjoin  the  same;  that 
the  complaint  shall  be  verified;  that  a  temporary  injunction 
may  issue  thereon ;  that  the  trial  shall  have  precedence  over 
all  other  actions  except  criminal  proceedings,  election  con- 
tests and  hearings  upon  injunction ;  that  the  general  repu- 
tation of  the  building  shall  be  admissible  to  prove  the  exist- 
ence of  the  nuisance ;  that  a  private  citizen  cannot  dismiss 
the  action  except  upon  a  sworn  statement  by  himself  and 
his  attorney  setting  forth  the  reasons  and  upon  the  ap- 
proval of  the  district  attorney  in  writing  or  in  open  court ; 
that  upon  a  failure  to  prosecute  the  action  the  court  may 
substitute  another  as  plaintiff;  that  a  citizen  who  brings 
the  action  without  any  reasonable  ground  shall  be  liable  to 
pay  the  costs ;  that  upon  proof  of  the  existence  of  the  nui- 
sance the  court  shall  order  the  removal  of  all  fixtures,  fur- 
niture, musical  instruments  and  other  movable  property 
established  therein  and  direct  the  sale  of  the  same  under 
execution,  and  close  the  building  from  all  use  for  the  period 
of  one  year,  during  which  period  it  shall  remain  in  the  cus- 
tody of  the  court;  that  the  money  received  from  the  sale 
shall  be  applied  to  pay  costs,  including  the  cost  of  keeping 
the  building  closed  and  plaintiff's  costs,  and  any  balance 
be  paid  to  the  owner,  but  if  the  owner  has  not  been  guilty  of 
contempt  and  appears  and  pays  the  costs  which  are  a  lien 
upon  the  building  and  files  a  bond  conditioned  to  abate  any 
nuisances,  and  to  prevent  the  same  from  being  established 
or  kept  therein  within  the  period  of  a  year,  the  court  may 
order  the  building  to  be  delivered  to  the  owner;  that  all 
fines  for  contempt  shall  be  a  lien  upon  the  building.    This 

42 
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act  was  submitted  to  a  vote  of  the  people  by  referendum 
and  sustained  November  3,  1914.^* 

The  Colorado  legislature  of  1915  adopted  the  California 
statute  verbatim.-^  The  1913  legislature  of  Washington 
and  the  1915  legislature  of  Idaho  adopted  practically  the 
same  measure.^^^ 

In  proceedings  to  abate  a  disorderly  house  as  a  nuisance, 
under  the  Washington  law,  conclusive  proof  that  defend- 
ants have  in  good  faith  permanently  abandoned  the  business 
and  do  not  intend  to  re-engage  therein  at  the  place  in  ques- 
tion, or  any  other  place,  will  authorize  the  refusal  of  an 
injunction.^^  Where  prostitution  is  being  carried  on  in  a 
hotel  with  the  knowledge  of  the  tenants,  it  may  be  abated, 
although  the  owner  of  the  building  has  no  knowledge 
thereof.^'^  Where  the  action  is  brought  by  the  deputy  dis- 
trict attorney  and  the  first  paragraph  of  the  complaint  al- 
leges that  it  is  brought  by  him  in  the  name  of  and  by  the 
authority  of  the  state,  it  is  not  fatally  defective  because  the 
petition  is  not  entitled  in  the  name  of  the  state  on  relation 
of  the  attorney .^^  The  act  has  been  upheld  as  a  valid  exer- 
cise of  the  police  power.^* 

§  4344.  Public  nuisance — When  action  lies. — To  author- 
ize a  private  person  to  maintain  an  action  to  abate  a  public 
nuisance,  he  must  show  a  special  injury  different  in  kind, 
and  not  merely  in  degree.^**  The  owner  of  arid  land,  having 
a  right  to  use  the  water  of  a  river  for  irrigation  purposes, 

24  Cal.  Stats.  1913,  p.  20.  27  state  v.  Nichols,  83  Wash.  676, 

25  Colo.  Sess.  Laws,  1915,  360-363.       -^^l^j^"-  ^^^-  _ 

28  State  V.  Knutson,  81  Wash.  47, 

25a  Idaho  Laws,  1915,  pp.  127-129;  142  Pac.  444. 

Gen.  Laws,  4628a-4G28j ;  3  Wash.  Eem.  29  State  v.  Jerome,  80  Wash.   261, 

&  Bal.  Ann.  Codes  &  Stats.,  pp.  114-  141  pac.  753;   State  v.  Sehropfer,  81 

117;   Wash.  Stats.  1913,  pp.  391-393.  Wash.  699,  142  Pac.  1199. 

26  State  V.  Jerome,  80  Wash.  261,  30  Arizona  Copper  Co.  v.  Gillespie, 
141  Pac.  753;  State  v.  Sehropfer,  81  12  Ariz.  190,  100  Pac.  465;  Strieker 
Wash.  699,  142  Pac.  1199.  v.  Hillis,  15  Idaho,  709,  99  Pac,  831. 
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has  such  an  interest  as  entitles  him  to  maintain  an  action 
to  restrain  the  deposit  of  mineral  debris  in  streams  tribu- 
tary to  such  river."'^  A  land  owner  may  be  restrained  from 
permitting  his  tenants  to  maintain  a  house  of  immorality 
where  the  defendant  has  knowingly  leased  the  premises  for 
such  purposes  and  intends  to  continue  such  use.^^  There  is 
no  exact  test  as  to  when  one  damaged  by  smoke  and  fumes 
from  a  manufacturing  plant  is  entitled  to  relief,  the  ques- 
tion whether  a  nuisance  exists  being  one  of  fact  depending 
upon  the  particular  circumstances,  but  where  it  materially 
diminishes  the  rental  value  of  his  property,  the  plaintitf 
should  be  entitled  to  have  the  nuisance  enjoined  and  to 
damages.^'  A  private  person  may  enjoin  a  public  nuisance 
only  where  his  detriment  is  irreparable,  or  not  capable  of 
compensation,  in  damages,  but  this  includes  wrongs  of  a 
continuing  character  causing  damage  which  is  estimable 
only  by  conjecture,  and  not  by  any  accurate  standard.^^  An 
individual  who  sustained  the  injury  in  common  with  the 
general  public  cannot  complain,  although  he  may  suffer 
more  than  the  rest  of  the  public.*^ 

§  4350.  Jurisdiction  and  venue. — The  district  attorney 
of  a  county  over  which  fumes  from  a  smelter  located  in  an- 
other county  escape  in  such  a  manner  as  to  constitute  a 
nuisance  in  his  county  may  sue  in  his  own  county  to  abate 
such  nuisance.^^  A  public  nuisance  will  be  enjoined  al- 
though the  criminal  law  to  which  those  maintaining  it  are 

31  Arizona  Copper  Co.  v.  Gillespie,  35  Sandstrom  v.  Oregon-Washing- 
12  Ariz.  190,  100  Pac.  465.  ton  R.  &  N.  Co.,  75  Or.  159,  146  Pac. 

32  Farmer  v.  Behmer,  9  Cal.  App.  803;  Wessinger  v.  Mische,  71  Or.  239, 
773.  100  Pac.  901.  142   Pac.   612;    Duester  v.   Alvin,   74 

33  Lavner   v.  Independent  Light  &  Or.    544,    145    Pac.    660;    Iverson    v. 
Water   Co.,   74   Wash.   373,    133   Pac.  Dilno,  44  Mont.  270,  119  Pac.  719. 
592.  36  People  v.  Sclby  Smelting  &  Lead 

34  Bernard  v.  Willamette  Box  &  Co.,  163  Cal.  84,  Ann.  Cas.  1913E, 
Lumber  Co.,  64  Or.  223,  129  Pac.  1267.  124  Pac.  692,  1135;  Cal.  Stats. 
1039.  1899,  p.  103. 
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answerable  has  not  first  been  resorted  to.'''  The  complaint 
in  an  action  to  abate  as  a  public  nuisance  the  diversion  of 
water  into  a  river  contrary  to  a  statute  declaring  sucb  di- 
version to  constitute  a  nuisance,  need  not  allege  that  some 
specific  parcel  of  land  in  the  county  where  suit  is  brought 
has  been  or  will  be  injured.^^ 

§  4353.  Damages. — The  measure  of  damages,  both  pres- 
ent and  prospective,  for  a  nuisance  causing  injury  to  adja- 
cent land  is  compensation,  and,  where  the  injury  is  of  a 
permanent  nature,  is  ordinarily  the  depreciation  in  the 
market  value  ;^^  but  in  Oregon  the  supreme  court  has  de- 
cided that  the  damage  is  the  reduction  in  rental  value  of  the 
plaintiff 's  property,  plus  compensation  for  discomfort,  and 
not  the  depreciation  in  the  market  value.^*^ 

In  an  action  to  enjoin  a  nuisance  and  for  damages,  the 
plaintiff  is  entitled  to  a  jury.*®* 

§  4356.  Parties  plaintiff. — A  town  being  entitled  to  sue 
is  a  proper  party  plaintiff  in  an  action  to  abate  a  public 
nuisance  causing  injury  to  its  rights,  morals  or  interests, 
though  such  nuisance  be  outside  of  its  boundary.^^  A  board 
of  health  may  have  a  nuisance  enjoined  upon  satisfactory 
evidence  that  the  act  in  question  is  a  public  nuisance.^^ 
Where  a  doubt  arises  in  the  mind  of  the  court  as  to  the 
right  of  plaintiff  to  maintain  a  suit,  equity  will  not  inter- 
fere until  the  question  has  been  settled  by  a  judgment  at 

3T  Jones  V.  state,  38  Okl,  218,  Adb.  40  Porges   v.   Jacobs,    75   Or.   488, 

Cas.  1915C,  1031,  44  L.  R.  A,  (N.  S.)  147  Pac.  396. 

161,  132  Pac.  319.  40^  ^^^^^^  ^_   g^^  Vicente  Lumber 

38McClatchy     t.     Laguna    Lands,  Co.  (Cal.),  165  Pac.  687. 
Limited,  32  Cal.  App.  718,  164  Pac. 

41.  ■*!  Village    of    American    Falls    v. 

39  Choctaw,  0.  &  G.  R.  Co.  v.  Drew,  West,  26  Idaho,  301,  142  Pac.  42. 

37  Okl.  396,  44  L.  R.  A.   (N.  S.)   38,  42  Smith   v.   City   of   Silverton,    71 

130  Pac.  1149.  Or.  379,  142  Pac.  609. 
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law.^'  The  owner  of  building  lots  may  liave  an  injunction 
against  parties  maintaining  a  cemetery  within  three-fourths 
of  a  mile  from  the  lots.^*  The  fact  that  it  may  also  be  a 
public  offense  does  not  bar  the  plaintiff  from  bringing  an 
equitable  action  to  enjoin  the  nuisance  complained  of.'*^ 

§  4358.  Parties  defendant. — The  rule  that  he  who  creates 
a  nuisance  and  he  who  maintains  it  are  alike  responsible 
for  its  effect,  without  limitation  of  condition  or  time,  applies 
only  to  nuisances  per  se.^^ 

§  4358a.  Defenses. — It  is  no  defense  that  there  are  other 
nuisances  in  the  same  vicinity,  even  of  the  same  nature, 
which  give  off  the  same  amount  or  a  greater  amount  of  gas 
and  smoke,^'^  nor  that  the  financial  interests  sought  to  be 
protected  are  small  in  comparison  with  those  sought  to  be 
restrained.^'  It  is  no  defense  for  a  landlord  that  his  lease 
provides  that  the  tenants  should  not  conduct  the  premises 
as  a  house  of  ill  fame  where  he  had  knowledge  that  the 
provision  was  being  violated.^^  Evidence  of  defendant's 
reformation  and  intention,  in  good  faith,  to  abandon  the 
business  and  not  to  re-engage  therein  is  not  sufficient  to 
require  the  refusal  of  an  injunction  restraining  the  further 
continuance  of  disorderly  practices.^^  Where  the  petition 
states  facts  constituting  a  cause  of  action  for  maintaining 
a  public  nuisance,  it  is  immaterial  that  plaintiff  does  not 
demand  the  precise  relief  to  which  he  is  entitled.^^ 

43  Van  Buskirk  v.  Bond,  52  Or.  47  Eichards  v.  City  of  Seattle,  62 
234,  96  Pac.  1103.  Wash.  684,  114  Pac.  896. 

44  Furstenburg  v.  Brissey,  28  Okl.  '^  ^'^^°°^  <^°PP«^  Co.  v.  Gillespie, 
591,  115  Pac.  465.  ^2  Ariz.  190,  100  Pac.  465. 

49  Farmer  v.  Behmer,  9   Cal.  App. 

45  State    V.    Rabinowitz,    85    Kan.       773    joo  Pac    901. 

841,   39  L.  R.  A.    (N.  S.)    187,   118  50  state  v.'  Jerome,  80  Wash.  261, 

I'ae.  1040.  141  pac.  753. 

46  Thornton  v.  Dow,  60  Wash.  622,  61  Colbert  v.  City  of  Ardmore,  31 
32  L.  R.  A.  (N.  S.)  968,  111  Pac.  S99.  Okl.  537,  122  Pac.  508. 
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§4406.  Judgment. — The  conduct  of  a  business  should 
not  be  restrained  absolutely,  unless  it  clearly  appears  that 
the  business  cannot  be  conducted  without  being  a  nuisance.^^ 

§  4425a.    Complaint — For  obstructing  free  flow  of  water. 
Form  No.  1217a. 
[Title  of  Court  and  Cause.] 
The  plaintiff  complains  of  the  defendant,  and  alleges: 

1.  That  before  and  at  the  time  of  the  commission  of  the 
grievances  hereinafter  mentioned,  the  plaintiff  owned  a 
farm  [give  brief  description],  through  which  the  waters  of 

a  certain  stream,  known  as ,  were  accustomed  to  flow, 

and  the  plaintiff  was,  and  is,  entitled  to  the  free  and  un- 
obstructed flow  of  said  waters  in  the  channel  of  said  stream 
below  said  property. 

2.  That  on  the  day  of  ,  19 — ,  the  defendant 

erected,  and  has  ever  since  maintained,  a  dam,  to  a  great 
height,  across  said  stream,  below  the  plaintiff's  said  prop- 
erty, and  has  thereby,  during  said  time,  obstructed  and 
stopped  the  natural  flow  of  the  water  of  said  stream,  and 

raised  it feet  above  its  ordinary  level,  and  caused  it 

to  back  up  on  plaintiff's  said  property  and  flood  the  same, 
whereby  [here  specify  the  damage  done  to  crops,  etc.],  to 
the  damage  of  the  plaintiff  in  the  sum  of  $ . 

[Concluding  part.] 

62  Lorenzi  t.  Star  Market  Co.,   19  Idaho,  674,  35  L,   E.  A.    (N.  S.)    1142; 
1]5  Pac.  490. 
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CHAPTER  CXIV. 
ACTIONS  ON  ACCOUNTS. 

§  4440.     Items  of  account. 

§  4441.     Mutual,  open  and  current  accounts. 

§  4449.     Account,  how  stated  and  effect  of. 

§  4449a.  Accounts  stated  by  implication. 

§  4451.     Opening  an  account  stated. 

§  4451a.  Pleading  account  stated. 

§  4464.     Defenses — Statute  of  limitations. 

§  4440.  Items  of  account. — Where  a  complaint  does  not 
set  out  the  items  of  an  account,  the  defendant's  remedy  is  to 
make  a  demand  for  a  bill  of  particulars.^  An  account  Stated 
is  incorrect  if  it  fails  to  state  all  of  the  items  of  credit  to 
which  the  debtor  is  entitled.^' 

§  4441.  Mutual,  open  and  current  accounts. — In  an  action 
for  the  balance  of  an  open,  current,  mutual  account,  where 
the  complaint  makes  the  account  part  of  it  and  alleges  that 
the  owner  assigned  same  to  plaintiff,  that  on  a  certain  date 
defendant  was  indebted  to  the  owner,  and  on  that  date  the 
account  was  assigned,  and  the  evidence  shows  that  the  busi- 
ness and  accounts  were  assigned  in  bulk,  and  that  the  ac- 
count was  rendered  to  defendant,  who  made  a  cash  payment 
after  such  assignment,  there  is  no  variance.^  Tliat  the  ac- 
count is  open  may  be  established  by  the  circumstances 
attending  the  dealings,  without  an  express  agreement.^  In 
Oklahoma,  if  the  plaintiff  files  a  properly  verified  copy  of 

1  Stansfield  v.  Dunne,  16  Ariz.  153,  2  Culver  v.  Newhart,  18  Cal.  App. 

141    Pac.    736 ;    Jewell    v.    Colonial  614,  123  Pac.  975. 

Theater   Co.,   12   Cal.   App.   681,    108  3  Mercantile  Trust  Co.   v.   Doe,  26 

Pac.  527.  Cal.  App.  246,  146  Pac.  692. 

la  Rodgers  v.  Slavens    (Kan.),   165 
Pac.  655. 
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the  account  with  his  petition,  and  the  petition  alleges  its  cor- 
rectness, he  is  relieved  from  proving  the  account  as  against 
a  general  denial.* 

§  4449.  Account,  how  stated  and  effect  of. — In  an  action 
upon  a  long  account,  it  should  be  stated  so  that  if  the  judg- 
ment is  to  be  reviewed  the  appellate  court  will  have  a  basis 
for  action.^  Where  an  owner  exhibited  a  statement  to  the 
contractor  and  notified  him  that  because  of  the  nonperform- 
ance of  a  contract  the  balance  would  be  different  when  the 
job  was  completed,  it  does  not  make  an  account  stated.® 
There  must  be  a  mutual  examination  of  the  claims  of  each 
of  the  parties  and  an  agreement  as  to  the  balance  struck.'^ 
It  is  not  necessary  that  there  should  be  mutual  or  cross 
accounts ;  the  acknowledgment  of  the  debt  consisting  of  one 
item  may  become  an  account  stated.® 

§  4449a.  Accounts  stated  by  implication. — An  account 
which  has  been  rendered  and  retained  for  twenty -five  days 
without  objection  is  deemed  accepted,  is  conceded  to  be  cor- 
rect and  constitutes  an  account  stated.^  Itemized  state- 
ments mailed  regularly  by  a  bank  to  a  depositor,  when  not 
objected  to,  constitute  accounts  stated.^"  The  rendition  of 
a  bill  for  services,  coupled  with  a  debtor's  acquiescence  for 
a  time,  even  where  the  parties  met  from  time  to  time  and 
no  objection  was  made,  does  not  necessarily  make  an  ac- 
count a  stated  one."    The  reconveyance  of  land  by  a  trustee 

4  El  Reno  Vitrified  Brick  etc.  Co.  8  Gardner  v.  Watson,  170  Cal.  570 
V.  C.  W.  Raymond  Co.,  46  Okl.   38S,       150  Pac.  994. 

148  Pac.  1000.  9  Atkinson    v.    Golden    Gate    Tile 

5  Stubbs    V.     Montezuma     Lumber  Co.,  21  Cal.  App.  168,  131  Pac.  107. 
Co.,  45  Colo.  219,  100  Pac.  433.  ,,  jjanan  v.   Sanford,   69   Or.   204, 

6  Tatsuno  v.  Pedersen,  21  Cal.  App.  137  Pac.  772. 

585,  132  Pac.  608.  ii  Merritt     v.     Meisenheimer,     84 

7  Rosenbaum  v.  McEwen,  24  Colo.       Wash.  174,  146  Pac.  370. 
App.  58,  131  Pac.  780. 


665  ACTIONS  ON  ACCOUNTS.  §  4451 

and  the  substitution  of  other  security  and  the  giving  of  a 
note  for  a  balance  makes  an  account  stated.^^ 

§  4451.     Opening  an  account  stated.— The  rule  that  in  an 
action  upon  an  account  stated  the  items  of  the  original  de- 
mand cannot  be  investigated  does  not  apply  where  the  de- 
fendant denies  his  assent  to   the   account  or  where   the 
statement  of  account  is  secured  by  mistake.'^     Evidence 
may  be  furnished  of  any  omission  or  error,  without  reopen- 
ing the  whole  account.^^    An  account  stated  can  be  denied 
only  in  such  manner  as  other  contracts  may  be  set  aside  for 
fraud,  mistake,  want  of  consideration,  etc.'^     An  account 
stated  is  only  prima  facie  evidence  of  its  own  correctness, 
and  may  be  impeached  in  an  original  suit  or  withdrawn 
when  put  forward  as  a  defense  in  the  same  action.^*^    In 
Montana,  the  former  rule  that  an  account  stated  is  the  result 
of  so  deliberate  an  act  as  to  prevent  the  examination  into 
the  items  has  been  so  far  relaxed  that  while  the  promise  is 
taken  as  a  new  contract  in  consideration  of  the  settlement, 
nevertheless  the  settlement  does  not  create  an  estoppel,  but 
merely  furnishes  a  strong  prima  facie  presumption  that  the 
result  is  correct.^'^     The  statement  of  a  warehouseman  of 
his  charges,  a  part  of  which  are  paid,  does  not  prevent  his 
adding  other  proper  charges  on  final  settlement.^*    If  the 
party  complaining  knew  of  an  error  or  mistake  in  the  ac- 
count at  the  time  it  was  stated,  he  cannot  have  it  reopened.^* 

12  Kinley  ▼.  Thelen,  158  Gal.  175,       150  Pac.  994 ;  Naylor  v.  Lewiston,  14 
110  Pac.  513.  Waho,  789.  96  Pac.  573. 

16  Roscnbaum  v.  McEwen,  24  Colo. 

13  McLellan  Co.  v.  East  San  Mateo       ^^^    ^^    ^3^  p^^_  ^3^.   Schmoker  v. 

Land    Co.,    166    Cal.    736,    137    Pac.  j^mer,  89  Kan.  594,  132  Pac.  158. 
1145;    Union   Lumber   Co.   v.   J.   W  ^^  ^^^^^^^  ^_  ^^^^^^.^  ^^^^^^^  ^.^^ 

Schouten  &  Co.,  25  Cal.  App.  80,  142  ^^    ^^  ^^^^^^  ^^^  ^^  ^^^   ^^^^ 
Pac.  910.  18  George    v.    Bekins    Moving    etc. 

14  Adams  v.   Gerig,   25    Cal.    App.  Co.,  53  Wash.  430,  102  Pac.  23. 

638,  145  Pac.  106.  19  Johnson  v.  Gallatin  A^illey  Mill. 

15  Gardner  v.  Watson,  170  Cal.  570,       Co.,  3S  Mont.  83,  98  Pac.  883. 
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§  4451a.  Pleading  account  stated. — A  complaint  wliich 
gives  a  history  of  the  facts  leading  up  to  the  issuance  of 
certificates  acknowledging  the  receipt  of  money  for  invest- 
ment and  stating  that  they  are  an  account  stated  does  not 
suxliciently  plead  an  account  stated.^*^  The  complaint  must 
allege  that  the  account  was  in  fact  agreed  to.^^  An  allega- 
tion that  the  plaintiffs  paid  out  for  the  use  of  a  corporation 
various  amounts  of  money  and  that  the  board  of  directors 
approved  of  the  payments  and  allowed  them  as  valid,  states 
a  cause  of  action  on  account  stated.^^  The  defendant,  under 
a  general  denial,  may  prove  any  defense  which  destroys  the 
cause  of  action.^^  Evidence  that  the  account  presented  to 
the  defendant  was  an  account  similar  to  the  one  presented 
in  the  action  is  not  sufficient  to  support  an  action  upon  an 
account  stated.^* 

§  4464.  Defenses — Statute  of  limitations. — The  state- 
ment of  an  account  creates  a  new  cause  of  action,  and  in  the 
absence  of  a  written  promise  to  pay,  is  not  founded  upon  an 
instrument  in  writing,  and  is  barred  by  the  statute  of  limita- 
tions after  two  years  from  such  statement.^^  An  allegation 
of  the  collection  of  money  for  the  use  and  benefit  of  another 
is  an  action  for  money  had  and  received  and  not  upon  an  ac- 
count, and  is  not  barred  within  three  years. ^^  By  amend- 
ment in  1917,  the  four  year  statute  is  made  to  apply,  in 
California,  to  (1)  a  book  account,  whether  consisting  of  one 
or  more  entries;  (2)  to  an  account  stated;  (3)  to  a  balance 
due  upon  a  mutual,  open  and  current  account.^^* 

20  Smith  V.  Kinney,  72  Or.  514,  143  24  Chandler  v.  Eobinett,  21  Cal. 
Pac.  901,  1126.                                                 App.  333,  131  Pac.  891. 

„,  -.iT      -^i.  Ti/r        1,  •  OA  ^^  National  Lumber  Co.  v.  Teiunga 

21  Merntt     v.      Mesenheimer,      84  _  •'     >^ 

wart.  174,  146  Pac.  370.  y,''"?^  «°*   '=-  ^'   '^="-   '^P--  '2"' 

136  ir^ac.  508. 

22  O'Rourke  v.  Grand  Opera  House  26  Boyer  v.  Barrows,  166  Cal.  757, 
Co.,  47  Mont.  459,  133  Pac.  965.  isg  Pac.  354. 

23  Mayer  Coal  Co.  v.  Stallsmith,  89  26a  Code  Civ.  Proc,  sec.  337,  aa 
Kan,  81,  129  Pae.  831.  amended  by  Stats.  1917,  c.  203. 
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CHAPTER  CXV. 
ACTIONS  ON  AWARDS. 

§  4503.     Judgment  upon  award. 

§  4506.     Publication. 

§  4509.     Vacation  of  award. 

§4503.  Judgment  upon  award.— Where  an  agreement 
for  arbitration  provides  that  an  action  in  conrt  shall  be 
continued,  and  that  any  award  made  may  become  a  rule  of 
the  court,  judgment  may  be  entered  upon  the  award  upon 
application  or  may  be  set  aside  if  the  award  is  invalid.'  An 
award  is  a  final  judgment,  both  at  law  and  in  equity,  and 
cannot  be  classed  with  contracts.^  It  is  essential  to  the  valid- 
ity of  an  award  that  it  shall  finally  determine  the  matters 
submitted,  and  leave  nothing  to  be  done  except  to  execute 
the  award.^ 

§4506.  Publication.— The  failure  of  arbitrators  in  a 
common-law  arbitration  to  serve  a  signed  copy  of  the  award 
as  required  in  a  statutory  arbitration  may  be  waived,  and 
failure  to  make  objection  operates  as  waiver.* 

§  4509.  Vacation  of  award.— An  award  is  not  binding 
when  it  is  the  result  of  a  misapprehension  on  the  part  of 
the  arbitrators  as  to  the  language  used  in  the  submission.^ 
The  court  may  set  the  award  aside  even  after  a  considerable 
lapse  of  time.«  Errors  which  are  available  upon  the  hear- 
ing of  an  award  must  be  reviewed  by  an  appeal  from  the 
judgment  entered  thereon.'^ 

1  Thompson  v.  Barber,  87  Kan.  Fromm,  92  Kan.  142,  Ann.  Cas. 
692,  125  Pac.  33.  1916B,  807,  141  Pae.  175. 

2  Olston  V.  Oregon  W.  P.  &  R.  Co.,  5  g^^ighcr  v.  Dunn,  89  Kan.  412,  45 
52  Or.  343,  20  L.  R.  A.  (N.  S.)   915,  ^   R.  A.  (N.  S.)  810,  131  Pac.  571. 

"a":.^":  Baf;iS«.    12    Ca..  .Thompson    ,.    B..e.    ST    Kaa. 


692,  125  Pac.  33. 
7  McElroy     v. 
Cal.  "182,    124   Pac.   817;    Hopper  v.       347,  126  Pac.  925. 


App.  228,  107  Pac.  150.  ,^    w    i, 

4  Dore  V.   Southern  Pac.   Co.,   163  7  McElroy    v.    Hooper,    70    Wash. 
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CHAPTER  CXVI. 
GOODS  SOLD  AND  DELIVERED. 

§  4534.  Nature  of  claim. 
§  453&.  Debt,  when  due. 
§  4547a.  Defense — Failure  of  consideration. 

§  4534.  Nature  of  claim. — ^A  complaint  wMcli  alleges  the 
sale  and  delivery  of  merchandise  and  alleges  the  giving  of 
notes  for  the  purchase  price  states  a  cause  of  action  upon 
open  account  and  not  upon  the  notes,  the  notes  being  merely 
evidence  of  the  debt.^  A  seller  of  goods,  upon  the  buyer's 
breach  of  contract,  may  treat  the  contract  as  broken,  or 
treat  it  as  existing  and  recover  the  price,  or  treat  it  as  re- 
scinded and  recover  the  goods.^  When  an  order  for  goods 
has  been  accepted  and  executed  so  as  to  pass  title  to  the 
buyer,  the  seller  is  entitled  to  sue  for  the  purchase  price 
instead  of  reselling  the  goods  and  collecting  the  difference 
between  the  market  and  contract  price.^  If  a  purchaser  re- 
fuses to  accept  goods  made  to  order,  the  seller  may  sue  for 
the  purchase  price  and  levy  upon  the  property.*  For 
breach  of  an  executory  contract  before  title  has  passed,  the 
seller  cannot  ordinarily  recover  the  contract  price,  but  may 
sue  for  damages.^ 

§  4536.  Debt,  when  due. — ^Where  property  is  sold  and  de- 
livered upon  agreement  that  a  bankable  note  shall  be  given 
as  security,  failure  to  give  such  security  makes  the  debt  due 
at  once.® 

1  Leavenworth  v.  Brandon,  76  4  Bond  v.  Bourk,  54  Colo.  51,  Ann. 
Wash.  394,  136  Pac.  375.  Cas.  1914C,  581,  43  L.  R.  A.   (N.  S.) 

2  Boyd  V.  Second-Hand  Supply  Co.,  97^  i29  Pac.  223. 
14  Ariz.  35,  123  Pac.  619;   Cuthill  v. 

Peabody,  19  Cal.  App.  304,  125  Pac.  '  ^°^^«"  ^^"^^  ^°-  ^'   ^^^1^°^' 

926.  ' 

3  Martyn  v.  Western  Pac.  R.  Co.,  6  Pasha  v.  Bohart,  45  Mont.  76, 
21  Cal.  App.  589,  132  Pac.  602.  Ann.  Cas.  1913C,  1250,  122  Pac.  284. 
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§  4547a.    Defense— Failure  of  consideration.— Where  an 
article  fails  to  meet  the  requirements  for  which  it  was  pur- 
chased, as  where  a  safe  becomes  useless  through  a  fire,  the 
consideration  for  notes  given  in  payment  therefor  fails 
The  same  rule  applies  where  a  player-piano  of  an  entirely 
different  make  from  that  ordered  is  delivered.^    A  written 
guaranty  to  the  effect  that  a  horse  would  be  replaced  if  not 
as  represented  therein  does  not  prevent  the  buyer  from 
showing  that  the  horse  was  worthless.^    If  the  seller  of  the 
horse  makes  a  secret  agreement  with  one  of  the  vendees, 
whereby  he  is  to  pay  nothing,  it  exonerates  the  others  from 
making  payment.^" 

7  Waltz  V.   Silvern,  25  Oal.  App.  •  Union  Inv.  Co.  v   Rosenzweig,  79 

717   145  Pac   169  Wash.  112,  139  Pac.  874. 
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CHAPTEI?  CXVII. 
CONTRACTS  FOR  SALE  OF  CHATTELS. 

5  4576.  Delivery. 

§  45S1.  Delivery  by  carrier. 

§  4583.  Eescission  of  contract. 

§  4591.  Acceptance. 

§  4593.  Conditional  sales. 

§  4595.  Conditional  sale — Eights  of  seller, 

§4597.  Eecording  of  conditional  sales. 

§  4603.  Title  to  property. 

§  4612.  Fraudulent  sales. 

§  4633.  Pleading  illegal  contract. 

§  4576.  Delivery. — In  the  absence  of  any  provision  in  the 
contract  of  sale,  the  place  of  delivery  is  the  place  where  the 
goods  are  located  when  sold.^  In  the  absence  of  a  specified 
time,  a  delivery  in  a  reasonable  time  is  sufficient,  and  what 
constitutes  a  reasonable  time  has  to  be  determined  from  the 
circumstances  of  each  case.^  If  delivery  has  to  be  made 
by  a  certain  time,  then  time  is  of  the  essence  of  the  con- 
tract, and  the  buyer  may  refuse  to  accept  the  goods  after- 
ward.^ Where  the  buyer  asked  how  soon  the  goods  could 
be  shipped  and  the  seller  replied  that  he  could  begin  within 
six  weeks,  such  answer  is  an  estimate  and  not  a  promise, 
and  a  reasonable  time  is  allowed  for  delivery.*  A  laundry 
business  is  delivered  when  the  purchaser  takes  charge  of 
the  laundry  routes  and  calls  on  the  customers.^  Any  act 
symbolic  of  the  transfer  of  dominion  coupled  with  an  inten- 

1  Lodwick  Lumber  Co.  v.  Butt  3  Green  Duck  Co.  v.  Patterson,  36 
Lumber   Co.,   35  Okl.    797,    131    Pac.       okl.  392,  128  Pac.  703. 

917;  Mann  v,  Flynn,  62  Or.  465,  125 

Pac.  274;   Nelson  v.  Imperial  Trading  *  '^°^''    «*''•    ^^^^^    ^o.    v.    Abner 

Co.,  69  Wash.  442,  125  Pac.  777.  ^^^^^^  C«-'  ^^^  Cal.  497,  123  Pac.  290. 

2  Marty n  v.  Western  Pac.  E.  Co.,  5  Kasch  v.  Labor  Temple  Assn.,  18 
21  Cal.  App.  589,  132  Pac.  602.  Cal.  App.  508,  123  Pac.  552. 
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tion  to  change  ownership  constitutes  a  delivery,^  and  so 
the  delivery  and  acceptance  of  a  warehouse  receipt  is  a  de- 
livery of  the  goods  covered  by  the  receipt.' 

§  4581.  Delivery  by  carrier. — The  delivery  of  goods  to  a 
carrier  under  a  bill  of  lading  designating  the  buyer  as  the 
consignee,  is  a  constructive  delivery  of  the  goods  to  the 
buyer,  notwitlistanding  a  refusal  to  accept  them.** 

§  4583.  Rescission  of  contract. — The  refusal  without 
cause  by  the  buyer  to  pay  for  any  installment  of  goods 
under  an  entire  contract  of  sale  will  justify  a  repudiation  of 
the  sale,  but  the  seller  cannot  rescind  the  contract  because 
the  buyer  withholds  a  sum  which  is  due,  to  apply  on  a 
claim  of  damages  for  nondelivery,  if  the  seller  is  in  de- 
fault.® Where  the  purchaser  of  goods  to  be  shipped 
throughout  the  season  defaults  in  payment  for  early  ship- 
ments and  announces  that  it  will  not  pay  but  will  hold  the 
amount  as  indemnity  for  any  subsequent  default  of  the 
seller,  it  is  a  repudiation  of  the  contract  which  relieves  the 
seller.^"  Fraudulent  representations  as  to  the  quality  of  a 
piano  made  to  induce  a  sale  will  justify  rescission  by  the 
buyer.^^  The  breach  of  a  warranty  that  a  horse  is  sound 
will  justify  a  rescission,^^  but  the  warranty  must  have  been 
intended  as  a  condition  of  the  sale.^^  The  description  of  an 
encumbrance  as  a  chattel  mortgage  rather  than  a  eondi- 

6  Eairden  v.  Heclrick,  46  Mont.  10  J.  K.  Armsby  Co.  v.  Gray's  Har- 
510,  129  Pac.  498.                                            bor  Com.  Co.,  62  Or.  173,  123  Pac.  32. 

7  Lewis-Simas- Jones  Co.  v.  C.  Kee  ^■,   n       v.  i-..^.  •         ^i    /^,  i     „/. 

11  Couch    V.    O'Brien,    41    Okl.    76. 
&  Co.,  27  Cal.  App.  135,  148  Pac.  973.        ^gg  p^^    ^^gg 

8  Martyn  v.  Western  Pac.  R.  Co., 

21  Cal.  App.  589,  132  Pac.  602;  Cary  ''  ^^PP^""  '■  ^^^°^'^'  ^6  Cal.  App. 

y.  Williams,  47  Colo.  256,  135  Am.  St.  ^^^'  ^^^  ^^"^  ^^^>   Hostetler  v.-  Bar- 

Eep.    219,    107    Pac.    219;    Heert    v.  tholomew,  95  Kan.  217,  147  Pac.  1134. 

Ridenour  etc.  Grocer  Co.,  48  Colo.  42,  13  Doornbos   v.    Thomas,   50    Mont. 

139  Am.  St.  Rep.  259,  108  Pac.  968.  370,   147   Pac.  277;    ITarron,   Rickard 

9  California  etc.  Co.  v.  Penoyar,  &  MeCone  v.  Sisk,  19  Cal.  App.  628, 
167  Cal.  274,  139  Pac.  671.  127  Pac.  355. 
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tional  bill  of  sale  is  not  ground  for  a  rescission  of  the  con- 
tract of  purchase. ^^  Where  the  seller,  upon  the  buyer's  re- 
pudiation of  the  contract,  stops  the  transportation  of  the 
goods,  he  thereby  rescinds  the  contract  and  cannot  recover 
the  price.^^  A  party  cannot  rescind  a  contract  where  he 
has  sold  the  goods  and  cannot  tender  them  back  to  the 
original  owner.^^  The  buyer  must  rescind  within  a  reason- 
able time,  but  not  immediately  upon  discovery  of  the 
grounds  therefor."  The  measure  of  damages  upon  rescis- 
sion of  a  contract  is  the  amount  of  money  paid  and  damages 
sustained.^^  The  buyer  has  the  burden  of  proving  breach 
of  warranty.^* 

§  4591.  Acceptance. — A  purchaser  accepting  cattle  of  an 
inferior  grade  under  protest  does  not  waive  his  right  of  ac- 
tion for  damages.^"  The  acceptance  of  other  shipments 
waives  any  right  to  complain.^^  There  is  no  acceptance  of 
machinery  by  its  use  where  the  use  is  agreed  to  be  made  for 
the  mere  purpose  of  procuring  information  as  to  existing 
defects  and  to  determine  whether  or  not  it  can  be  used.-^ 
A  buyer  is  not  justified  in  refusing  to  accept  goods  from  a 
carrier  because  of  the  charge  for  freight.^^  Where  the 
seller  of  ties  is  to  deliver  them  at  the  ship's  dock,  the 
buyer  will  have  no  excuse  for  a  two-years'  delay  in  fur- 
nishing the  ship,  and  the  seller  complies  with  his  contract 

14  Higson  V.  Hughes,  72  Wash.  362,  19  Blake-Eutherford  Farms  Co.  v. 
130  Pac.  478.                                                  Holt   Mfg.    Co.,    70    Wash.    192,    126 

15  Boyd    V.    Second-Hand    Supply       Pac.  418. 

Co.,  14  Ariz.  36,  123  Pac.  619.  20  White  v.  Oliver,  32  Okl.  479,  122 

16  Schon  V.  Crouch  &  Case,  24  Colo.       p^g    256. 

App.  367,  133  Pac.  765.  91   n„      „         tvt        ^     4.          ,    t> 

^^          '  21  Capper  v.  Manufacturers'    Paper 

17  Smith  V.   Columbus  Buggy   Co.,  ^      g^  ^^^^           ^21  Pac.  519. 
40  Utah,  580,  123  Pac.  580;   Aurora 

T       J   r.  T7  c?   Ttr    r,     orvr;  ^-  Sherman  V.  Ayers,  20  Cal.  App. 

Land  Co.  v.   Keevan,   67   Wash.   305,  •'      '  ^^ 

121  Pac.  469;  Thompson  v.  Ehodeha-  '^^^'  "^^^  ^^°-  ^^^• 

mel,  71  Wash.  24,  127  Pac.  572.  ^3  Martyn  v.  Western  Pac.  R.  Co., 

18  Shaw  V.  Water  Supply  &  S.  Co.,  21  Cal.  App.  589,  132  Pac.  602. 
23  Colo.  App.  110,  128  Pac.  480. 
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when  he  delivers  the  ties  to  an  available  place  for  loading.^* 
A  contractor  who  purchases  cement  subject  to  test  must 
make  the  test  prior  to  the  acceptance  and  use  of  the  cement, 
or  within  a  reasonable  time  after  delivery .^^ 

§  4593.  Conditional  sales. — Conditional  sales  are  merely- 
executory  agreements  to  sell,  the  possession  passing  to  the 
purchaser  and  the  title  remaining  in  the  vendor  until  the 
price  is  paid.^®  The  conditional  seller  has  title  and  not  a 
mere  lien.^^  The  intention  of  the  parties  as  shown  by  the 
language  of  the  contract  determines  whether  the  sale  is 
conditional  or  not.^^  One  of  the  conditions  may  be  that  the 
seller  may  take  immediate  possession  if  the  purchaser  is 
sued  and  attached.^^  The  contract  need  not  be  expressed 
in  any  particular  form.^*^ 

§  4595.  Conditional  sale — Rights  of  seller. — The  buyer 
under  a  contract  of  conditional  sale  has  no  attachable  inter- 
est in  the  property  before  the  performance  of  the  condi- 
tion.^^ In  Washington,  a  conditional  sale  contract  to  a 
corporation  buyer  must  be  filed  in  the  county  signified  in 
the  articles  of  the  corporation  as  its  principal  place  of  busi- 
ness.^^  Where  the  property  conditionally  sold  has  been  re- 
turned to  the  seller  in  payment  of  the  price,  a  subsequent 

24  Stuart  V.  University  Lumber  Co.,  76  Or.  1,  L.  R.  A.  1916A,  922,  143 
66  Or.  546,  132  Pac.  1,  1164,  135  Pac.  Pac.  920,  147  Pac.  755;  Lundberg  v. 
165.  Kitsap    County   Bank,   79   Wash.    75, 

25  Hurley-Mason    Co.    t.    Stebbins,  139  Pac.  769. 

79  Wash.  366,  Ann.  Cas.  1916A,  948,  29  Morris   v,    Allen,    17    Cal.    App. 

L.  R.  A.  1915B,  1131,  140  Pac.  381.  684,  121  Pac.  690. 

26  State    V.    Justice    of    the    Peace  30  Lundberg     v.     Kitsap     County 
Court,   51   Mont.   133,   149  Pac.   709;  Bank,  79  Wash.  75,  139  Pac.  769. 
Pease  v.  Teller  Corp.,  22  Idaho,  807,  si  Morris   v.    Allen,    17    Cal.    App. 
128  Pac.  981.  684,  121  Pac.  690. 

27  Duarte  v.  Minnick,  85  Wash.  32  First  Nat.  Bank  v.  Wilcox,  72 
539,  148  Pac.  600.  Wash.   473,   130   Pac.   756,    131    Pac. 

28  McDaniel  v.  Chiaramonte,  61  Or.  203;  Casey-Hedger  Co.  v.  Wilcox,  72 
403,  122  Pac.  33;  Francis  y.  Bohart,  Wash,  605,  131  Pac.  205. 

43 
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judgment  creditor  of  the  buyer  cannot  levy  upon  tlie  prop- 
erty.^^  General  unsecured  creditors  who  extend  credit 
without  knowledge  of  the  buyer's  possession  of  the  property 
cannot  take  advantage  of  the  failure  to  record  the  con- 
tract.^* 

§  4597.  Recording  of  conditional  sales. — In  many  states, 
in  order  to  protect  the  interest  of  a  seller,  a  conditional 
sale  contract  must  be  recorded,  but  in  most  of  the  Pacific 
Coast  states  no  recording  is  required,  and  in  any  state  as  be- 
tween the  immediate  parties  the  recording  of  the  contract 
has  no  effect ;  but  in  Washington  and  Colorado,  in  order  to 
protect  the  seller  from  the  creditors  of  and  the  purchasers 
from  the  buyer,  the  contract  must  be  recorded.^^ 

§  4603.  Title  to  property. — In  a  completed  sale  the  title 
passes  to  the  purchaser  in  consideration  of  some  price  or 
value  received,  and  whether  the  title  passes  immediately 
upon  the  making  of  the  contract  depends  upon  the  inten- 
tion of  the  parties.^^  If  the  seller  is  to  do  something  to  the 
chattels  before  the  buyer  must  accept  them,  no  title  passes 
until  it  is  accepted.^"^  Where  the  contract  provides  for 
the  delivery  at  a  certain  point,  title  passes  upon  such  deliv- 
ery being  made  without  the  necessity  of  an  examination 
of  the  goods.^^  Where  fruit  is  sold  on  the  trees  or  vines 
to  be  delivered  at  the  railway  station,  any  loss  of  the  fruit 
before  delivery  is  a  loss  of  the  seller.^^     Title  passes  upon 

33  Seeor  v.  Close,  83  Wash.  77,  145  Bros.  etc.  Supply  Co.,  24  Colo.  App. 
Pac.  56.  74,  131  Pac.  791. 

34  Jennings  v.  Schwartz,  86  Wash.  36  North  Idaho  Grain  Co.  y.  Calli- 
202,  149  Pac.  947;  Malmo  v.  Wash-  son,  83  Wash.  212,  145  Pac.  232; 
ington  Eendering  etc.  Co.  (^.lalmo  v.  Lundberg  v.  Kitsap  County  Bank,  79 
Shubart),  79  Wash.  534,  140  Pac.  569.  Wash.  75,  139  Pac.  769. 

35  Malmo  V.  Washington  Rendering  37  State    National    Bank    v.    Kose- 
etc.    Co.     (Malmo    v.    Shubart),     79  berry,  46  Okl.  708,  148  Pac.  1034. 
Wash.    534,    140    Pac.    569;    Eem.    &  38  Skinner    v.    Jarnes    Griffiths    & 
Bal.  Codes,  3670;  Eilers  Music  House  Son,  80  Wash.  291,  141  Pac.  693. 

V.  Fairbanks,  SO  Wash.  379,  141  Pac.  39  Pfoh  v.  Porter,  23  Cal.  App.  59, 

885;  Puzzle  Min.  &  Red.  Co.  v.  Morse       137  Pac.  44. 
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completion  of  the  contract  if  tlie  property  has  been  iden- 
tified and  set  apart,  even  though  it  has  not  been  delivered, 
unless  an  express  intention  to  the  contrary  appears.^^  If 
a  stack  of  hay  is  sold  subject  only  to  the  adjustment  of  dif- 
ference when  the  hay  is  weighed,  the  buyer  becomes  the 
owner  of  the  hay  and  is  liable  for  its  full  price."  The  pay- 
ment of  price  and  delivery  of  bill  of  sale  is  not  essential  to 
the  transfer  of  title.-*^  A  provision  that  the  seller  shall  pay 
storage  up  to  a  certain  date  does  not  indicate  that  the  title 
does  not  pass  and  that  the  buyer  does  not  assume  the  risk.'*^ 
The  passing  of  title  depends  upon  the  intention  of  the 
parties,  which  has  to  be  ascertained  from  the  whole  trans- 
action.^* If  the  goods  are  identified  and  the  parties  agree 
upon  a  present  transfer,  the  fact  that  the  seller  has  to  de- 
liver them  does  not  prevent  the  transfer  of  title."^  If  goods 
are  shipped  to  be  paid  for  on  delivery  and  the  buyer  returns 
them,  the  title  remains  in  the  consignor.''® 

§  4612.  Fraudulent  sales. — An  erroneous  expression  of 
opinion  by  the  seller  as  to  the  character  of  the  article  sold 
and  the  cost  of  repairing  it  is  not  fraud  which  will  justify 
a  rescission.*^  It  is  immaterial  whether  the  seller  of  a 
horse  knows  that  his  statements  are  false  if  they  are  in  fact 
false  and  deceive  the  buyer,*^  but  the  seller's  expression  of 

40  MacLeod  v.  Aberdeen,  82  Wash.  ^4  Heybrook  v.  Beard,  75  Wash. 
74,  143  Pac.  440.                                            646,  135  Pac.  626. 

,     .  45  Fiddyment   v.   Johnson,   18   Cal. 

41  Reed  V.  McDonald,  22  Cal.  App.  ^^^    ^^_^  p^^    3^^. 

701,    136    Paa    506;     Fiddyment    |T.  ",,  ^^^^^   ^igar   Co.   v.   Wilson,   32 

Johnson,  18  Cal.  App.  339,  123  Pac  ^^^               ^^1    Pac    223;    St.    Louis 

342;   Kirkham  v.   B.  F.   Fullerton   &  ^^^^^               ^  ^^      Co.  v.  Lookeba 

Son,  32  Okl.  461,  122  Pac.  652.  ^^^^^   ^^^^^    3^    ^^    ^3^^    ^3^    p^^ 

42  Lund   V.   Ganahl,    22    Cal.    App.       280. 

103,  133  Pac.  501.  47  Aurora  Land  Co.  v.  Kcevan,  67 

43  Stewart  v.   Henningsen  Produce       Wash.  305,  121  Pac.  469. 

Co.,   88   Kan.   521,   Ann.  Cas.   1914B,  48  Cal.  Civ.  Code.  1786;    Popper  v. 

701,   50   L.  E.   A.    (N.   S.)    Ill,   129       Vedova,   26    Cal.   App.   406,    147   Pae. 
Pac.  18L  105. 
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opinion  as  to  the  absence  of  defects  made  in  ignorance  as 
to  latent  defects  is  not  fraud,  and  will  not  justify  the  buyer 
in  rescinding  a  contract  to  purchase.^®  A  false  representa- 
tion that  a  horse  is  entitled  to  registration  will  justify  a 
rescission.^''  Likewise,  where  a  seller  represents  his  trac- 
tion engine  to  be  of  the  same  make  as  an  engine  which  has 
won  numerous  prizes,  though  he  honestly  believes  the 
representation,  if  it  is  false  the  buyer  may  rescind  the  con- 
tract.^^  A  buyer  may  rely  upon  the  seller's  positive 
representations  even  though  he  has  the  means  of  learning 
the  falseness  or  the  correctness  of  them.^^ 

§  4633.  Pleading  illegal  contract. — A  petition  which 
alleges  that  the  defendant  sold  and  received  pay  for  a  cer- 
tain amount  and  quantity  of  goods  and  that  one-half  of 
them  were  of  a  different  quality  and  of  one-half  value  is 
sufficient  to  sustain  a  judgment  for  the  difference  in  value.^^ 
A  complaint  which  alleges  execution  of  a  contract  and  that 
defendant  refused  to  accept  the  goods  and  pay  the  price 
or  any  part,  and  that  the  seller  was  compelled  to  sell  them 
to  another  person,  is  sufficient.^^  Alleging  a  representation 
that  a  lighting  machine  could  be  run  for  a  given  expense 
for  a  given  length  of  time  is  insufficient  to  support  a  judg- 
ment for  money  paid  on  the  machine.^^  An  answer  to  a 
complaint  on  a  purchase  money  note  which  alleges  that  the 
property  was  unsound  and  that  a  previous  admission  of 
soundness  was  made  by  mutual  mistake  is  not  subject  to 
demurrer.^^ 

49  Clearwater  v.  Forrest,  72  Or.  b4  Widemann  Co.  v.  Diggcs,  21  Cal. 
312,  143  Pac.  998.  App.    342,    131    Pae.    882;    Cazier    v. 

50  Merrifield  t.  McClay,  72  Or,  90,  stack,  45  Utah,  124,  143  Pac.  133; 
142  Pac.  587.  North  Kobinson  Dean   Co.  v.  Strong, 

51  Lathrop    v.    Maddux,    58    Colo.  25  Idaho,  721,  139  Pac.  847. 

258,  144  Pac.  870.                 .       ,   ^     ,  55  HiUman  v.  Luzon   Cafe   Co.,   49 

52  Halsell  V.  First  National  Bank  ^^^^            ^^^  ^^^   ^^^^ 
(Okl.),  150  Pac.  489. 

53  Wamhofe  v.  Newcomer,  22  Wyo.  56  McDonald  v.  McKinney  Nursery 
486,  144  Pae.  778.  Co.,  44  Okl.  62,  143  Pac.  191. 
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8  4657a.    Warranty  defined.-A  warranty  is  an  express 
or  implied  statement  o£  something  wMch  a  P'^^t?  f?"^ 
IJl  a  part  of  the  contract  and  not  --  y^-^^^^ 
to  it.'     As  distinguished  from  other  grounds  of  liabilty.tne 
seller's  agreement  that  he  will  make  the  article  right  it  it 

not  as  Represented  is  a  warranty  rather  than  a  condition 
precedent.^  It  is  always  a  question  of  intention  whether 
HaMities  and  stipulations  are  independent  ~>ities  or 
are  conditions  essential  to  the  liability  of  the  o*'=r  party. 
A  second  purchaser  of  an  article  is  not  subrogat  d  to  the 
first  purchaser's  right  for  a  breach  of  warranty  of  quality, 
although  he  assumes  the  payment  of  the  original  pur- 
chaser^ price.^  A  statement  that  one  has  designed  a 
dred-e  which  will  meet  certain  requirements  is  not  a  war- 

U2  Pae.    f;^    H„rle,^Mason    0„^  ,.      I"  «^^^-,^^/^%   ,„• ,.  „„Me.e„.  S9 
Stebbins,    79    Wash.    366,    Ann.    Las.  ^i   T     "R    A     CN    S ")    HH, 

l.ieA,  94S,  L.  R.  A.  1915B,  1131,  140       0.,.  ^667,  51^L.^K.^A.^  (N.^S.)^^  _^     . 

^^'^-  ^^■^'  ^      ^-  .,R        (-n     75  Wash    622,  Ann.  Cas.   1915C, 

2  State  Nat.  Bank  v.  Roseberry.  46        Lo      .o  Wash^  6  ^^^ 

Okl.  708,  148  Pac.  1034.  ^40.   4S   i..   Jx.      .    ^ 

3  Hurley-Mason  Co.  v.  Stebbins,  79       Pac.  Qo6. 
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ranty,  but  an  expression  of  an  opinion.'^  Eepresentations 
that  goods  shall  be  of  a  certain  quality  and  according  to 
sample  constitute  an  express  warranty.^  A  positive  state- 
ment of  a  matter  of  fact  as  part  of  a  contract  and  which  is 
relied  upon  by  a  purchaser  is  a  warranty^  A  statement 
that  an  automobile  is  in  first-class  condition,  as  good  as 
new,  and  that  it  will  go  eleven  miles  to  a  gallon  of  gasoline 
on  an  average,  is  a  mere  expression  of  opinion.* 

§  4659.  Implied  warranty. — The  mere  selling  of  an  arti- 
cle by  a  particular  description  does  not  make  a  warranty.® 
There  is  no  implied  warranty  of  second-hand  goods,  but 
an  agreement  to  put  an  article  in  first-class  shape  is  a  war- 
ranty that  it  is  reasonably  certain  to  do  the  work  intended.^" 
The  sale  of  goods  of  described  quality  implies  a  warranty 
of  quality  where  the  purchaser  has  no  opportunity  to  in- 
spect them."  There  is  an  implied  warranty  that  goods 
will  be  like  the  sample.^^  A  contract  for  the  sale  of  grapes 
which  are  still  on  the  vines  includes  an  implied  warranty 
that  the  grapes  shall  be  good  merchantable  grapes.^^  The 
manufacturer  of  a  machine  impliedly  warrants  that  it  is 
suitable  to  perform  the  ordinary  work  for  which  it  is 
made;"  but  on  a  sale  by  a  dealer  there  is  no  such  implied 

5  United  Iron  Works  v.  Outer  Har-  Holt,  79  Wash.  361,  L.  E.  A.  1915B, 
bor  Dock  etc.  Co.,   168   Cal.   81,   141       477,  140  Pac.  394. 

P*<5.  917.  11  Johnston  v.  Lanter,  87  Kan.  32, 

6  Jorgensen  v.  Gessell  Pressed  Brick       ^23  Pac.  719 


12  Jorgensen     v.     Gassell     Pressed 
Brick  Co.,  45  Utah,  31,  141  Pac.  460. 


Co.,  45  Utah,  31,  141  Pac.  460. 

7  Woolsey  v.  Zioglar,  32  Okl.  715, 
123  Pac.  164;  Frey  v.  Failes,  37  Okl. 
297,  132  Pac.  342.  ^^  P^oh  v.  Porter,  23  Cal.  App.  59, 

8  Smith  V.  Bolster,  70  Wash.  1,  125  1^7  Pac.  44. 

Pac.  1022.  14  Standard   Sewing   Mach.    Co.    v. 

9  Brown  v.  Davidson,  42  Okl.  598,  New  State  Shirt  etc.  Mfg.  Co.,  42 
142  Pac.  387;  Jones  v.  Armstrong,  50  Okl.  554,  141  Pac.  1111;  Bowser  & 
Mont.  168,  145  Pac.  949.  Co.  v.  Bathurst,  91  Kan.  611,  138  Pac. 

10  Fairbanks  Steam  Shovel  Co.  t.  585. 
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warranty  of  fitness.^^  If  macliinery  is  constructed  under 
definite  specifications,  no  warranty  as  to  its  fitness  applies.^* 
A  dealer  selling  food  impliedly  warrants  that  it  is  whole- 
some.^'^ A  contract  for  the  sale  of  olives  providing  that 
they  are  to  be  picked  in  a  careful  manner  for  ripe  pickling 
olives  does  not  import  a  warranty  that  the  olives  shall  be 
suitable  for  that  purpose.^^  A  nurseryman  impliedly  war- 
rants that  fruit  trees  are  suitable  to  the  purpose  for  which 
they  are  desired  and  will  grow  with  ordinary  care." 

§  4664.  Waiver  of  warranty. — A  purchaser  of  fruit  trees 
does  not  waive  an  implied  warranty  of  their  quality  by 
accepting  them  on  their  arrival,^"  but  the  acceptance  of 
brick  and  using  them  in  building  waives  any  breach  of 
warranty  of  fitness."^  Keeping  a  buggy  and  using  it  for 
a  year  waives  the  right  to  rescind  but  not  the  right  to  dam- 
ages.^^  What  is  a  reasonable  time  within  which  to  return 
an  implement  which  is  not  up  to  contract  is  to  be  deter- 
mined from  the  circumstances  of  the  case.^^  Where  a 
purchaser  accepts  the  repairs  of  defective  machinery  and 
executes  a  note  for  the  price,  he  has  waived  any  other 
breach  of  warranty ,^^  but  where  the  purchaser  has  notified 
the  seller  of  defects,  he  may  retain  and  try  the  machinery 

15  Hurley-Mason  Co.  v.  Stebbhis,  20  Grisinger  v.  Hubbard,  21  Idaho, 
79  Wash.  366,  Ann.  Cas.  1916A,  948,  469,  Ann.  Cas.  1913E,  87,  122  Pac. 
L,  E.  A.  1915B,  1131,  140  Pac.  381.  853. 

16  Mianus  Motor  Works  v.  Vollans,  21  Brown  v.  Scheurman,  22  Idaho, 
83  Wash.  680,  145  Pac.  997.  724.  128  Pac.  8.3. 

17  Parks  V.  C.  C.  Yost  Pie  Co.,  93  ~  "  „       ,  ^        ',.      ^           „ 
Kan.   334,  L.   R.   A.   1915C,  179,   144  JJ^of^'^'i  ^i^"  ^'-  ^-  ^'^^^^' 


Pac.  202. 


32  Okl.  823,  124  Pac,  35. 


18  Carpenter  t.  Grogan,  18  Cal.  ^^  Auto-Fedan  Hay  Press  Co.  v. 
App.  505,  123  Pac.  538.  Ward,    89    Kan.    218,    50    L.    R.    A. 

19  Grisinger  v.  Hubbard,  21  Idaho,  (N.  S.)  783,  131  Pac.  595;  Consoli- 
469,  Ann.  Cas.  1913E,  87,  122  Pac.  "^ated  Wagon  &  Machine  Co.  v.  Bar- 
853;  Kitchin  v.  Oregon  Nursery  Co.,  ^^en,  46  Utah,  377,  150  Pac.  949. 

65   Or.   20,   130  Pac.  408,   1133,   132  24  Doak  Gas  Engine  Co.  v.  Fraser, 

Pac.  956.  I6S  Cal.  624,  143  Pac.  1024. 
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a  reasonable  length  of  time  without  waiving  a  warranty, 
even  where  the  contract  provides  that  the  failure  to  pay  the 
purchase  money  or  the  keeping  of  the  machinery  a  certain 
time  is  a  waiver. ^^  One  who  uses  a  traction  engine  for  three 
years  knowing  that  it  does  not  comply  with  a  warranty 
has  waived  any  objection  he  may  have.^®  An  acceptance 
of  brick  which  are  warranted  white  upon  the  representation 
that  they  will  turn  white  is  a  conditional  acceptance  only 
and  does  not  waive  the  warranty.^'^  The  buyer  may  waive 
his  right  to  rescind  by  retaining  the  goods,  but  he  does  not 
waive  his  right  to  damages  for  a  breach  of  the  warranty.^* 

§  4664a.  Constniction  of  warranty. — The  court  must  put 
itself  in  the  place  of  the  parties  and  view  the  facts  concern- 
ing them  at  the  time  of  the  contract.^^  It  will  not  be  pre- 
sumed that  men  will  either  accept  or  give  a  warranty  of 
the  impossible.^"  Where  the  seller  guarantees  the  fitness  of 
a  horse  for  a  special  purpose,  it  is  a  present  warranty  and 
implies  a  present  fitness.^^  The  seller  of  a  second-hand 
dredge  is  liable  on  a  warranty  that  the  dredge  will  do  the 
work  intended  and  that  it  is  free  from  structural  defects.^^ 

§  4669.  Burden  of  proof  of  warranty. — Where  more  than 
one-half  of  a  lot  of  boxes  are  shown  to  conform  to  the 
Bpecification,  it  raises  a  presumption  that  the  others  are 
equally  good.^^  The  buyer  who  sues  for  the  return  of  his 
money  has  the  burden  of  showing  the  breach  of  warranty.^* 

25  Hull  Y.  Prairie  Queen  Mfg.  Co.,  cific  etc.  Bottling  Co.,  71  Wash.  128, 
92  Kan.  538,  141  Pac.  592.  127  Pae.  842. 

26  Best  Mfg.  Co.  V.  Hutton,  49  31  Denver  Horse  Importing  Co.  v. 
Mont.  78,  141  Pac.  653.  Schafer,  58  Colo.  376,  147  Pac.  367. 

27  Jorgensen  v.  Gessell  Pressed  32  Fairbanks  Steam  Shovel  Co.  v. 
Brick  Co.,  45  Utah,  31,  141  Pae.  460.  Holt,  79  Wash.  361,  L.  R.  A.  1915B, 

28  Fink  V.  Marr,  81  Wash.  92,  142  477,  140  Pac.  394. 

Pae.  482.  33  Skinner  v.   GriflSths  &  Sons,   80 

29  Shaw  V.  Water  Supply  etc.  Co.,       Wash.  291,  141  Pac.  593. 

23  Colo.  App.  110,  128  Pac.  480.  34  San  Francisco  Commercial  Agoric}^ 

30  Turlock  Fruit  Juice  Co.  v.  Pa-       v.  Widemann,  19  Cal.  App.  209,  124 
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§  4672.  Caveat  emptor. — Where  an  article  is  open  to 
inspection  and  is  sold  for  any  and  all  purposes  for  which  it 
may  be  adapted,  and  not  for  any  particular  purpose,  the 
rule  of  caveat  emptor  applies,  ^^  but  the  maxim  does  not 
apply  where  the  defect  in  machineiy  sold  by  a  manufacturer 
is  not  apparent  from  examination.^^ 

§  4673.  Damages  on  breach. — "Where  the  buyer  sells  at 
the  market  price,  he  has  not  suffered  damage  and  cannot 
recover  for  breach  of  warranty .^"^  The  measure  of  damages 
is  the  difference  between  the  value  as  the  goods  should  be 
and  what  they  are  with  special  damages,  such  as  the  costs 
of  keeping  a  horse  up  to  the  time  the  breach  of  warranty 
is  discovered.^*  The  measure  of  damages  for  breach  of 
warranty  of  a  horse  is  the  amount  of  payments  made  and 
money  paid  out  for  transportation  and  for  care.^^  Where 
fall  wheat  is  furnished  instead  of  spring  wheat  for  seeding, 
recovery  can  be  had  for  the  damages  proximately  caused 
thereby.^** 

§  4682.  Duty  of  purchaser. — ^Machinery  found  defective 
should  be  returned,  and  a  failure  to  return  it  precludes  any 
reliance  upon  a  warranty  concerning  it." 

§  4683.  Measure  of  damages. — The  measure  of  damages 
for  the  buyer's  breach  of  a  contract  to  purchase  ice  is  the 

Pac.    1056;    Spaulding    Mfg.    Co.    v.  38  Denver  Horse  Importing  Co.  v. 

Holiday,   32   Okl.   823,   124   Pac.   35  j  Schafer,  58  Colo.  376,  147  Pac.  367. 

Bilby  V.   Thomas   Gin   Compress   Co.,  39  Springer    v.    Puckett,    25    Colo. 

33  Okl.  254,  124  Pac.  1093.  App.   547,    139   Pac.   1115;   Hostetler 

OK  TT7     J  TVT-  I,  1  no     xr  "^-    Bartholomew,    95    Kan.    217,    147 

35  Woods     V.     Nicholas,    92     Kan.  '  ' 

258,  140  Pac.  862.  ^^^-  ^^"^  ' 

40  Keeler  ▼.   Green,   51   Mont.  42, 

36  Standard  Sewing  Machine  Co.  v.       249  Pae.  286. 

New    State    Shirt   etc.    Mfg.    Co.,   42  41  Consolidated  Wagon  and  Mach. 

Okl.  554,  141  Pac.  1111.  Co.  v.  Barben,  46  Utah,  377,  150  Pac. 

3"  Western  Implement  Co.  v.  Blod-  949 ;   Spaulding  Mfg.  Co.  v.  Holiday, 

gett,  24  Cal.  App.  19,  140  Pac.  38.  32  Okl.  823,  124  Pac.  35. 
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loss  of  profits  which  the  seller  would  have  made  had  the 
contract  been  fully  performed.^^  Where  a  stock  of  goods 
sold  was  worth  more  than  the  purchase  price,  the  seller's 
damage  is  nominal.*' 

§  4686.  Rig-hts  in  case  of  breach. — In  case  of  a  breach 
of  a  warranty  of  goods  sold,  the  seller  may  rescind  the  con- 
tract and  sue  for  breach  of  warranty,  or  sue  for  fraud,  the 
remedies  being  concurrent.**  Where  the  negotiations  for  a 
sale  are  merged  into  the  contract  which  contains  the  war- 
ranty, the  buyer  must  rely  upon  the  warranty  and  not  upon 
any  fraud  in  the  negotiation.*^  Wliere  a  contract  provides 
that  the  seller  will  replace  a  horse  with  another  of  the  same 
price  and  quality,  the  buyer  is  not  bound  to  accept  another 
horse  upon  breach  of  the  warranty,  but  may  accept  another 
or  may  retain  the  first  horse  and  recover  damages.*®  A 
buyer  cannot  rescind  and  at  the  same  time  sue  for  a  breach 
of  warranty.*'^  A  buyer,  though  he  may  rescind  for  breach 
of  a  warranty,  may  affirm  the  sale  and  sue  on  the  warranty, 
or  rely  on  the  breach  when  sued  for  the  price,  unless  the 
contract  expressly  confines  his  .remedy  to  rescission.** 
Where  the  contract  stipulates  what  course  shall  be  pursued 
in  case  of  the  warranty  failing,  such  remedy  must  be  pur- 
sued.** 

§  4687.  Recoupment. — A  breach  of  warranty,  which  has 
not  been  waived,  may  be  pleaded  by  way  of  counterclaim 

42  Ahlers  t.  Smiley,  163  Cal.  200,  141  Pac.  6;  Voris  v.  Gage,  46  Okl. 
124  Pac.  827.  748,  149  Pac.  150. 

43  McCrea  v.  Ford,  24  Colo.  App.  *^  ^^^"^  ^-  ^^ter  Supply  &  S.  Co., 
506,  135  Pac.  465.  23  Colo.  App.  110,  128  Pac.  480. 

48  Harron,    Eickard     &    McCone    t. 
Sisk,  19  Cal.  App.  628,  127  Pac.  .355. 

49  Hope  V.  Peck   (Okl.),  132   Pac. 

45  Denver  Horse  Importing  Co.  v.  344;  Scott  v.  Vulcan  Iron  Works  Co., 
Schafer,  58  Colo.  376,  147  Pac.  367.  31   okl.   334,   122   Pac.   186;   Shaw  v. 

46  Bracken  v.  Fidelity  Trust  Co.,  Water  Supply  etc.  Co.,  23  Colo.  App. 
42   Okl.   118,   L.  E.   A.    1915B,   1216,  110,  128  Pac.  480. 


44  Doornbos   v.   Thomas,   50   Mont 
370,  147  Pac.  277. 
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to  an  action  for  the  price^  but  not  as  a  defense  after  the 
acceptance  and  retention  of  the  goods  by  the  purchaser  with 
full  knowledge  of  the  breach.^"  A  buyer  of  articles  which 
are  warranted  to  be  tit  for  a  particular  purpose  may  claim 
damages  for  breach  of  a  warranty  by  counterclaim  in  an 
action  for  the  purchase  price. ^^  Where  title  is  warranted 
against  encumbrances,  a  setoff  may  be  had  for  taxes  which 
were  a  lien  on  the  property  when  the  contract  was  made.^^ 

50  Best    Mfg.    Go.   v.    Hutton,    49  52  Pickford  v.  Borland,  76  Wash. 
Mont.  78,  141  Pac.  653.                                339,  136  Pae.  128. 

51  Busbee  v.  Gagnon  C!o.,  50  Mont. 
203,  146  Pae.  275. 
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CHAPTER  CXIX 
GUARANTIES. 

§  4697.  Guaranty. 

§  4702.  Conditional  guaranty. 

§  4703.  Continuing  guaranty. 

§  4704.  Consideration. 

§  4711.  Limitation  of  liability. 

§  4712.  Notice  of  acceptance. 

§  4720.  Belief  of  guarantor. 

§  4697.  Guaranty. — A  contract  of  guaranty  is  a  contract 
for  the  direct  payment  of  money,  and  it  is  therefore  imma- 
terial whether  the  obligation  is  principal  or  collateral.^  A 
guaranty  to  pay  a  debt  is  an  absolute  promise  to  pay,  while 
a  guaranty  to  collect  a  debt  is  a  guaranty  to  use  proper 
diligence.^  The  writer  of  a  letter  of  introduction  to  one 
who  extends  credit  in  reliance  upon  the  letter  is  not  liable 
under  a  complaint  which  does  not  allege  that  the  statements 
in  the  letter  were  false  to  the  knowledge  of  the  writer.^ 
A  guaranty  contract  may  stand  by  itself,  though  the  obliga- 
tion guaranteed  is  invalid;  the  question  whether  the  guar- 
antor's liability  is  measured  by  that  of  the  principal  debtor 
is  largely  a  matter  of  the  construction  of  the  guaranty.^ 
A  payee  who  indorses  a  past  due  note  thereby  guarantees 
its  payment  in  default  of  collection.^  A  guaranty  of  all 
amounts  that  may  be  owing  by  a  certain  debtor  includes 
all  debts  then  owing,  although  they  are  not  payable  until 
later.^     The  guaranty  of    an    indorsement  upon  a  check 

1  Tyson  v.  Reinecke,  25  Cal.  App.  •*  Backus  v.  Feeks,  71  Wash.  508, 
696,   145  Pac.   153.                                          Ann.  Cas.  1914C,  553,  129  Pac.  86. 

2  Crowder  State  Bank  v.  American  ^  ^^^^^   ^_   ^^^^        ^^^   ^^^     332 

Powder  Mills,  46  Okl.  105,  148  Pac.  ,„.  „       „t„ 

'  128  Pac.  917. 
698. 

3  Yates  Center  Nat.  Bank  v.  Allen,  ^  Lytle  v.  Allison,  22  Cal.  App. 
92   Kan.  481,   Ann.   Cas.   1916B,   376,  35,  133  Pac.  999,  1000. 

L.  B.  A.  1915A,  100,  141  Pae.  553. 
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applies  only  to  the  indorsemeiit,  and  does  not  protect  the 
drawee  against  the  mistake  of  cashing  the  check  in  case 
the  maker's  name  is  forged  J 

§4702.  Conditional  guaranty.— Where  a  guaranty  of 
payment  is  made  providing  that  the  amount  due  or  to  be- 
come due  shall  at  no  time  exceed  a  certain  sum,  the  liability 
of  the  guarantor  is  not  relieved  by  extending  credit  beyond 
that  amount.*  A  guaranty  to  pay  a  certain  sum  which  may 
be  found  due  or  not  to  exceed  that  amount  on  the  making  of 
a  final  settlement  does  not  become  due  until  such  settle- 
ment is  made.* 

§  4703.  Continuing  guaranty.— A  guaranty  of  paynient 
for  goods  which  may  be  purchased  by  the  principal  is  a 
continuing  guaranty .^'^ 

§  4704.  Consideration. — A  guaranty,  to  be  valid,  must 
be  upon  a  valid  consideration."  Where  a  guaranty  is  made 
after  the  completion  of  the  principal  contract,  there  must 
be  a  new  consideration.^'^  Money  to  take  up  notes  and 
attach  securities  is  sufficient  consideration  for  a  guaranty 
that  these  papers  and  securities  will  be  placed  in  hands  of 
the  person  paying  the  money  after  they  are  taken  up.^^  A 
contract  of  guaranty  which  is  not  made  concurrently  with 
the  original  obligation  must  be  supported  by  an  additional 
consideration.^^ 

§  4711.  Limitation  of  liability.— In  an  action  for  the  re- 
covery of  damages  for  the  breach  of  a  contract  of  guaranty 

7  Cherokee  National  Bank  v.  Union  n  First  Nat.  Bank  v.  Hawkins,  73 
Trust  Co.,  33  Okl.  342,  125  Pac.  464.  Or.  186,  144  Pac.  131. 

8  Lean  v.  Geagan,  20  Cal.  App.  12  First  Nat.  Bank  v.  Hawkins,  73 
260,  128  Pac.  792.  Or.  186,  144  Pac.  131. 

9  Taylor  v.  Howard,  70  Wash.  217,  13  Noyes  v.  Adams,  76  Wash.  412, 
146  Pac.  423.  136  Pac  696. 

10  Lester  Piano  Co.  t.  Eomnej,  41  1^  In  re  Thomson's  Estate,  165  Cal. 
Utah,  436,  126  Pac.  325.                              290,  131  Pac.  1045. 
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a  plaintiff  who  fails  to  prove  substantial  damages  is  not 
entitled  to  a  judgment,  even  though  there  is  a  technical 
breach  of  the  contract.^''  The  guaranty  of  payment  of  a 
note  with  cost  of  collection,  including  attorney's  fees,  does 
not  include  attorney's  fees  expended  in  enforcing  the  guar- 
anty.^® 

§  4712.  Notice  of  acceptance. — A  guaranty  executed  and 
delivered  at  the  request  of  the  guarantee  is  binding  with- 
out notice  of  acceptance,  but  a  guaranty  signed  by  the 
guarantor  without  a  prior  request  is  not  binding  without 
notice  of  acceptance."  It  is  not  necessary  that  such  notice 
be  given  by  the  guarantee,  but  any  notice  that  he  is  acting 
upon  strength  of  the  guaranty,  derived  from  any  other 
source,  is  sufficient.^®  Where  a  guaranty  of  rent  requires 
the  guarantor  to  pay  forthwith  upon  the  lessor's  failure, 
the  guarantors  are  not  entitled  to  notice  of  the  lessee's  elec- 
tion to  surrender  and  the  acceptance  by  the  lessor.^^ 

A  mere  offer  of  guaranty  is  not  binding  until  notice  of 
its  acceptance  is  communicated  by  the  guarantee  to  the 
guarantor;  but  an  absolute  guaranty  is  binding  upon  the 
guarantor  without  notice  of  its  acceptance.^^' 

§  4720.  Relief  of  guarantor. — A  guarantor  of  payment 
for  goods  delivered  and  to  be  delivered  by  a  seller  is  not 
released  from  liability  by  a  subsequent  change  in  the  period 
of  credit.^**  His  is  an  absolute  undertaking  to  pay  the  debt 
when  due,  and  he  is  not  discharged  by  the  failure  of 
the  creditor  to  exhaust  his  remedy  against  the  principal 

15  Noyes  v.  Adams,  76  Wash.  412,  Pub.  Co.,  26  Colo.  App.  416,  143  Pac. 
136  Pac.   696.  396. 

,«  o     ,  ,,  ISA  n  ^    ooo  ^^  Boscthetti    V.    Morton,    23    Cal. 

16  Cooke  T.  Mesmer,  164  Cal.  332,  ' 

128  Pac    917  -^PP'  ^^^'  ^^^  ^^''-  ^^^^■ 

19a  Hays  V.  Smith   (Ok].),  164  Pae. 

17  Lester  Piano  Co.  v.  Romney,  41        470. 

Utah,  436,  126  Pac.  325.  20  Tyson  v.  Reinecke,  25  Cal.  App. 

18  Asmussen    v.    Post    Printing    &        69G,  145  Pac.  153. 
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debtor.^^  Evasive  answers  by  the  guarantor  made  to  de- 
mand for  payment  do  not  waive  his  right  to  rely  upon  a 
condition  precedent  which  requires  the  presentation  of  the 
account  to  him.'-  The  rule  that  a  continuing  guaranty  is 
revoked  as  to  advances  after  notice  of  the  death  of  the 
guarantor  is  not  applicable  to  a  debt  for  money  loaned 
prior  to  the  death  of  the  guarantor  evidenced  by  a  note 
which  is  renewed  after  his  death.^^  The  old  rule  that  any 
change  in  a  written  contract,  made  by  the  parties  without 
knowledge  of  the  guarantor,  would  discharge  him  has  been 
relaxed,  so  as  to  require  that  the  change  must  be  material.^^ 
In  order  to  relieve  a  guarantor  of  a  note  from  liability 
on  the  ground  of  extension  of  time,  there  must  be  a  binding 
extension  for  a  definite  period,  with  a  promise  to  forbear 
from  bringing  an  action  during  that  time.^^  The  taking  of 
a  new  note  for  a  pre-existing  liability,  which  is  covered  by 
a  guaranty,  does  not  constitute  a  payment  of  the  debt  or 
release  the  guarantor.^®  A  guarantor  is  not  relieved  by 
the  seller's  accepting  notes  maturing  within  the  guaranty 
time.^'^ 

21  Gile  Grocery   Co.  v.  Lachmund,  25  Dean  v.  Sedan  Mill  Co.,  19  Cal. 
75  Or.  122,  146  Pac.  519.  App.  28,  124  Pac.  736. 

22  Schwab  V.  Bridge,  27  Cal.  App.  26  Exchange  Nat.  Bank  v.  Hunt,  75 
204,  149  Pac.  603.  -^^g^j    5^3^  ^35  pac.  224. 

23  Exchange      National     Bank     v. 

Hunt,  75  Wash.  513,  135  Pac.  224.  ^7  Gottsegan  Cigar  Co.  v.  Levy,  42 

24  Lasky  V.  Bew,  22  Cal.  App.  393,       Utah,  366,  130  Pac.  780. 
134  Pac.  358. 
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CHAPTER  CXX. 
INSURANCE. 

§  4731.  Insurance — Insurable  intTest. 

§4733'.  The  complaint. 

§  4734.  Conditions  precedent  to  suit. 

§  4736.  Time  in  which  to  sue. 

§  4738.  Agents. 

§  4741.  Parol  policy. 

§  4745.  Misrepresentations. 

§  4746.  Change  of  titles  or  interest. 

§  4756.  Life  insurance  policy — Defense. 

§  4760.  Life  insurance — Vested  interest  of  beneficiary, 

§  4780.  Mutual  benefit  insurance — Insurance  societies. 

§  4781.  Mutual  benefit  insurance — The  contract. 

§  4783.  Mutual  benefit  insurance — Amendments. 

§  4784.  Mutual  benefit  insurance — Suspension  and  expulsion. 

§  4785.  The  same — Beneficiaries. 

§  4786.  The  same — Venue — Time  to  sue. 

§  4787.  The  same — Complaint. 

§  4790.  Fraud  and  false  swearing. 

§  4791.  General  denial. 

§  4731.  Insurance  —  Insurable  interest. — The  plaintiff 
must  allege  and  prove  an  insurable  interest  in  the  prop- 
erty, both  at  the  time  of  the  making  of  the  contract  of  in- 
surance and  at  the  time  of  the  loss.^  A  tenant  with  an 
option  to  purchase  real  estate  does  not  have  such  an  insur- 
able interest  in  the  property  which  is  usually  required  by 
the  standard  policy.^  One  may  insure  his  own  life  for  the 
benefit  of  another  having  no  insurable  interest  therein, 
where  he  makes  the  contract  and  pays  the  premium  him- 
self.^ A  steamship  company  has  no  insurable  interest  in 
the  freight  to  be  earned  upon  a  cargo.^    Where  the  plain- 

1  Oatman  v.  Bankers'  Fire  Eelief  3  Pacific   Mutual  Life   Ins.   Co.  v. 
Assn.,  66  Or.  388,  133  Pac.  1183,  134  O'Neil,  36  Okl.  792,  130  Pac.  270. 
Pac.  1033.  4  Victoria    S.    S.    Co.    v.    Western 

2  Finlon  v.  National  Union  Fire  Assur.  Co.,  167  Cal.  348,  139  Pac.  807. 
Ins.  Co.,  65  Or.  493,  132  Pac.  712. 
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tiff  leased  certain  land  with  the  right  of  occupying  it,  and 
of  removing  any  improvements  which  were  put  on  by  him 
at  the  end  of  the  term,  he  has  a  leasehold  interest  which  is 
insurable.^  A  partnership  has  an  insurable  interest  in  the 
life  of  a  partner  who  devotes  his  time  and  skill  to  the  busi- 
ness, but  a  surviving  partner  upon  the  dissolution  of  the 
partnership  does  not  have  any  such  interest.® 

§  4733.  The  complaint. — One  to  whom  a  policy  has  been 
assigned  as  security  holds  the  legal  title,  and  may  collect 
its  full  amount  when  due;  the  assignor  has  merely  a  claim 
for  the  surplus  after  the  satisfaction  of  the  secured  debt.'^ 
Where  a  mortgage  debt  is  less  than  the  amount  due  upon 
the  insurance  policy,  the  insured  may  sue  upon  the  policy, 
although  the  mortgage  clause  was  attached  in  favor  of  an- 
other.^ A  petition,  alleging  that  the  loss  occurred  when 
the  policy  was  not  in  force,  is  demurrable.^  The  plaintiff 
should  set  out  in  his  pleading  a  copy  of  the  insurance 
policy  issued  subject  to  or  in  compliance  with  a  binder 
previously  made.^"  The  complaint  should  allege  that  the 
insured  building  and  property  were  located  at  the  time  of 
the  fire  as  required  by  the  policy.^^  An  oral  agreement 
forming  the  basis  of  insurance  against  loss  by  fire  must  be 
set  forth  in  the  complaint  in  an  action  thereon.^^ 

§  4734.  Conditions  precedent  to  suit. — The  plaintiff  is 
not  required  to  allege  the  performance  of  promissorj^  war- 
rants or  warranties,  but  he  must  allege  the  performance  of 

5  Home  Ins.  Co.  v.  Coker,  43  Okl.  »  Friedman  Ck).  v.  Ham  (Okl.),  150 
331,  142  Pac.  1195,  Pac.  680. 

6  Ruth  V.  Flynn,  26  Colo.  App.  171,  ^o  Aetna  Life  Ins.  Co.  y.  Bradford, 
142  Pac.  194.  ^5  qj.j    ^q^  j  ^^  p^^^    3jg^ 

7  Bridge     v.     Connecticut     Mutual 

Life  Ins.  Co.,  167  Cal.  774,  141  Pac.  ^^  Germania  Fire  Ins.   Co.  v.  Bar- 

375^  ringer,  43  Okl.  279,  142  Pac.  1026. 

8  Liverpool  etc.  Ins.  Co.  v.  Cargill,  12  Law  v.  Northern  Assur.  Co.,  165 
44  Okl.  735,  145  Pac.  1134.                         Cal.  394,  132  Pac.  590. 

44 
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all  conditions  precedent.^'  Waiver  of  payment  of  premium 
must  be  pleaded  by  the  insured  in  order  to  be  relied  upon.^* 
If  the  complaint  alleges  that  the  defendant  knew  that  the 
fee-simple  title  to  the  land  on  which  the  insured  building 
was  situated  was  owned  by  others,  and  that  the  condition 
of  the  policy  as  to  the  sole  and  unconditional  ownership 
was  waived,  it  states  a  cause  of  action. ^^  Where  a  policy 
provides  for  an  adjustment  of  the  loss  after  preliminary 
proof,  and  also  that  the  loss  should  be  payable  within  a 
certain  time  thereafter,  a  mere  allegation  that  the  sum  sued 
for  was  long  past  due  does  not  show  that  conditions  have 
been  performed  or  that  the  time  for  payment  had  expired 
before  the  suit  was  brought.^^  An  allegation  that  the  de- 
fendant refused  payment  is  equivalent  to  an  allegation  that 
defendant  has  denied  liability."  Where  a  policy  provides 
that  the  insurer,  within  twenty  days  after  receipt  of  proof 
of  loss,  must  notify  the  insured  of  any  disagreement,  and, 
if  he  fails  to  do  so,  the  amount  of  the  loss  should  be  pay- 
able thirty  days  after  its  ascertainment,  the  insurer  has  the 
full  twenty  days  within  which  to  assent  or  object  to  the 
proof,  and  thirty  days  thereafter  in  which  to  pay,  and  an 
action  brought  before  the  expiration  of  the  latter  period 
is  premature.^®  Where  an  action  has  been  brought  upon 
a  policy  prematurely  and  the  plaintiff  later  and  in  proper 
time  files  an  amended  complaint,  to  which  defendant  makes 
answer,  the  action  is  maintainable  upon  the  amended 
complaint.^^ 

13  Great  Western  Life  Ins.  Co.  v.  ^®  Borger  v.  Connecticut  Fire  Ins. 
Sparks,    38    Okl.    395,    49    L.    R.    A.  Co.,  24  Cal.  App.  696,  142  Pac.  115. 
(N.   S.)    724,   132   Pac.   1092;    Conti-  "  Continental    Ins.    Co.   v.    Chance 
nental  Casualty  Co.  v.  Wynne,  36  Okl.  (Okl.),  150  Pae.  114. 

325    129  Pac.  16.  ^^  Borger  v.  Connecticut  Fire  Ins. 

Co.,  24  Cal.  App.  696,  142  Pac.  115. 

14  Mutual  Life  Ins.  Co.  v.  Reid,  21  ^^  Oklahoma  Fire  Ins.  Co.  t.  Mun- 
Colo.  App.  143,  121  Pac.  132.                       ^^j^  ^^  Okl.  270,  141  Pac.  415;  West- 

15  Conley  v.  Northwestern  Fire  etc.        ern    Reciprocal    Underwriters'     Exch. 
Ins.  Co.,  34  Okl.  749,  127  Pac.  424.  v.  Coon,  38  Okl.  453,  134  Pac.  22. 
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§  4736.  Time  in  which  to  sue.— Stipulations  in  policies 
which  limit  the  time  in  which  the  party  may  bring  suit 
thereon  are  invalid  under  some  statutes,  especially  where 
the  limitation  is  unreasonable.^®  An  insurance  company 
may  insist  upon  a  strict  compliance  with  the  requirements 
of  its  policy  as  to  furnishing  proof  of  death  and  still  not 
waive  any  of  its  rights  in  respect  to  the  limitation  of  time 
within  which  action  must  be  brought.-^ 

§  4738.  Agents.— The  authority  of  an  agent  to  cancel  a 
policy  does  not  necessarily  follow  from  his  authority  to 
procure  it.^^  An  agent  who  made  an  agreement  with  the 
insured  to  write  a  policy  and  look  after  it  during  the  life 
of  a  loan  has  authority  to  renew  the  policy.^^  A  mere 
soliciting  agent  for  an  insurance  company  has  no  power 
to  bind  the  company.^*  An  agent  who  issues  a  policy  in 
violation  of  his  instructions  is  liable  to  the  company  for 
insurance  paid  and  expenses  incurred  on  account  of  a  loss 
under  the  policy,  and  the  agent  cannot  escape  his  liability 
by  showing  that  the  company  might  have  escaped  their  lia- 
bility upon  the  policy  by  standing  suit.^^  An  agent  whose 
only  connection  with  the  insured  was  that  the  insured  re- 
quested him  as  agent  to  issue  a  policy  is  not  the  agent  of 
the  insured,  whose  knowledge  is  imputable  to  the  insured.^^ 
Insurance  agents  are  liable  to  persons  whom  they  insure, 
where  insurance  is  placed  in  companies  known  by  them  to 
be  insolvent  or  not  authorized  to  do  business  within  the 

20  Douville  V.  Pacific  Coast  Casualty  23  Marysville  Mercantile  Co.  t. 
Co.,  25  Idaho,  39G,  Ann.  Cas.  1917A,  Home  Fire  Ins.  Co.,  21  Idaho,  377, 
112,  138  Pac.  506;  Idaho  Eev.  Codes,        121  Pac.  1026. 

sec.  3321 ;  Seay  v.  Commercial  Union  24  Phipps   v.    Union    Mut.    Ins.   Co. 

Assur.  Co.,  42  Okl.  83,  140  Pac.  1164;  ^q^j-j^  ^^q  p^^^  ;L083_ 

Okl.  Comp.  Laws,  sec.  1128.  '                 ^        .=  ^t     .i.    a 

21  Fitzpatrick  v.  North  American  ^5  Insurance  Co.  of  North  America 
Accident  Ins.  Co.,  18  Cal.  App.  264,  v.  Baer,  94  Kan.  777,  Ann.  Cas.  1917B, 
123  Pac.  209.  ^^1,  147  Pac.  840. 

22  Hanford  v.  Toledo  Fire  etc.  Ins.  20  O'Neill  v.  Union  Assur.  Soc,  166 
Co.,  71  Wash.  240,  128  Pac.  235.               Cal.  318,  135  Pac.  1124. 
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state,  but  where  a  policy  is  written  by  the  agent  in  a  com- 
pany which  is  generally  considered  to  be  solvent,  he  can- 
not be  held  personally  liable  for  a  loss  occurring  after  the 
company  becomes  insolvent.^^ 

§  4741.  Parol  policy. — ^Although  a  contract  of  insurance 
may  rest  in  parol,  it  is  not  enforceable  unless  all  the  essen- 
tial elements  have  been  agreed  upon.^^  An  insurance  com- 
pany may  be  sued  for  damages  for  failure  to  issue  an  in- 
surance policy  according  to  agreement,  and  such  an  action 
is  not  barred  within  one  year,  nor  is  the  plaintiff  required 
to  file  or  give  any  proof  of  loss  prior  to  bringing  suit.^^ 

§  4745.  Misrepresentations. — It  is  within  the  police 
power  of  the  state  to  provide  that  statements  in  an  appli- 
cation for  insurance  shall  be  deemed  representations  and 
not  warranties.^®  Statements  in  an  application  will  not 
amount  to  warranties  and  will  not  avoid  the  policy  unless 
they  are  material.^^  Where  a  house  on  leased  ground  is 
insured  under  a  policy  providing  that  the  insurance  will  be 
void  unless  the  owner  of  the  building  is  also  the  owner  of 
the  land,  or  unless  permission  or  acknowledgment  of  such 
condition  is  made  by  pasting  a  slip  upon  the  policy  signed 
by  the  company,  and  such  permission  or  acknowledgment 
does  not  appear,  the  policy  is  void  as  to  the  building  but 
not  as  to  a  clause  covering  personal  property  within  the 
building.^^  An  owner  who  has  made  a  contract  for  the  sale 
of  land  upon  which  the  purchaser  has  made  a  payment  is 

27  Beckman  v.  Edwards,  59  Wash.  30  Continental  Casualty  Co.  v. 
411,  Ann.  Cas.  1912B,  40,  110  Pac.  6.  Owen,  38  Okl.  107,  131  Pac.  1084. 

28  Ogle  Lake  Shingle  Co.  v.  National  31  Mutual  Life  Ins.  Co.  v.  Morgan, 
Lumber  Ins.  Co.,  68  Wash.  185,  122  39  Okl.  205,  135  Pac.  279;  Miller  v. 
Pac.  990.  Commercial    Union     Assur.     Co.,     69 

29  Chenier  v.  Insurance  Co.  of  North  Wash.  529,  125  Pac.  782, 
America,    72    Wash.    27,    Ann.    Cas.  32  Oatman  v.  Bankers'  Fire  Eelief 
1914D,  649,  48  L.  R.  A.  (N.  S.)  319,  Assn.,  66  Or.  388,  133  Pac.  1183,  134 
129  Pac.  905.  Pac.  1033. 
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not  such  unconditional  and  sole  owner  as  required  by  the 
standard  fire  policy.^^  Misrepresentation  as  to  moral  risk 
may  render  a  policy  void,  such  as  a  representation  that  the 
insured  had  gone  out  of  business  because  of  sickness,  and 
which  does  not  disclose  that  the  owner  was  insolvent  and 
that  a  mortgage  was  about  to  be  foreclosed  against  the 
premises.^'*  Misrepresentation  as  to  the  age  of  an  applicant 
for  a  life  insurance  policy  does  not  defeat  the  policy  en- 
tirely but  limits  recovery  to  such  amount  of  insurance  as 
the  premium  paid  would  have  purchased  for  a  person  of 
the  actual  age  of  the  insured.^^  Misrepresentation  of 
facts  in  an  application  for  life  insurance  will  not  defeat 
the  policy,  unless  such  facts  pertain  to  the  malady  which 
caused  the  death  of  the  insured.^®  A  breach  of  a  warranty 
that  the  insured  had  not  had  medical  advice  during  the  five 
years  prior  to  the  application  for  a  life  insurance  policy  is 
sufficient  to  avoid  the  policy.^'^  An  insurance  policy  is  not 
invalidated  by  an  answer  of  the  insured  that  she  had  not 
been  confined  to  her  house  by  illness  or  consulted  a  physi- 
cian since  childhood,  when  two  years  prior  to  the  appli- 
cation she  had  been  confined  to  the  house  by  an  acute  cold, 
causing  soreness  and  congestion,  at  which  time  a  physician 
had  paid  her  a  visit.^^  Under  the  provisions  of  a  policy 
which  suspends  the  liability  of  the  insurer  while  the  risk 
is  increased  by  the  presence  of  prohibited  gasoline,  the  lia- 
bility is  not  affected  by  the  prior  presence  of  gasoline  which 
had  been  removed  before  the  fire  occurred.^^ 

33  Sharman  v.  Continental  Ins.  Co.,  37  National  Union  v.  Kelley,  42 
167  Cal.  117,  52  L.  E.  A.  (N.  S.)  670,  Okl.  98,  140  Pac.  1157;  Germania 
138  Pac.  708.  Life  Ins.  Co.  v.  Klein,  25  Colo.  App. 

34  Bank  of  Ellensburg  v.  Palatine  326,  137  Pac.  73. 

Ins.  Co.,  82  Wash.  55,  143  Pac.  447.  as  Poole  v.  Grand  Circle  of  Women 

35  Germania  Life  Ins.  Co.  v.  Klein,  ^f  Woodcraft,  18  Cal.  App.  457,  123 
25     Colo.    App.    326,    137     Pac.    73.       pac.  349. 

Contra,     see     Logia     etc.     Assn.     v.  3,  q,^^.^^    ^_    Caledonian    Ins.    Co., 

Aguirre,  14  Ariz.  390,  129  Pac.  503.  ^^^  ^^j^  3^      ^5  p^^^  ^^21. 

:;c  Jv'ewt<in  v.  New  York  Life  Ins. 
Co.,  95  Kan.  427,  148  Pac.  619. 
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§  4746.  Change  of  titles  or  interest. — A  conditional  sale 
of  an  insured  stock  of  insured  merchandise,  reserving  title 
until  the  price  is  paid,  is  a  change  in  interest,  within  the 
provision  which  avoids  the  policy  in  case  of  such  change.^^ 
A  condition  in  a  fire  policy  prohibiting  encumbrance  with- 
out the  consent  of  the  insurer,  and  making  the  policy  void 
for  breach  of  such  conditions,  is  not  only  legal  and  con- 
formable to  public  policy,  but  reasonable  and  proper.^^  An 
insurance  policy,  with  mortgage  clause  attached,  which  pro- 
vides that  a  policy  shall  not  become  void  for  any  act  or  neg- 
lect of  the  mortgagor  or  owner,  will  not  be  avoided  in  the 
mortgagee's  hands  by  the  commencement  of  a  foreclosure 
action.^^  A  clause  in  a  policy  which  provides  that  it  shall 
be  forfeited  upon  foreclosure  does  not  relieve  the  insurer 
from  liability.'*^  When  an  indorsement  on  a  policy  makes 
loss  payable  to  the  mortgagee  subject  to  the  conditions  of 
the  policy,  which  provides  that  it  will  be  void  if  a  fore- 
closure proceeding  is  commenced,  the  policy  is  avoided  by 
the  beginning  of  a  foreclosure  action  by  the  holder  of  the 
mortgage.^*  Giving  an  option  does  not  make  a  change  of 
interest,  but  giving  a  contract  of  sale  and  purchase  does.'*^ 
Where  a  mortgage  is  given  upon  the  property  for  a  term  to 
begin  in  the  future,  and  the  house  bums  before  the  term 
begins,  the  mortgage  is  not  an  encumbrance  within  the  pro- 
vision of  the  policy.'*® 

§  4756.  Life  insurance  policy  —  Defense. — A  statute 
which  provides  that  after  its  passage  the  suicide  of  an  in- 

40  Phoenix  Ins.  Co.  v.  Quinette,  36  44  Algase  Co.  v.  Corporation  of 
Okl.  384,  128  Pac.  722.                                   Royal    Exch.    Assur.,    68    Wash.    173, 

41  St.    Paul    Fire    etc.    Ins.    Co.   ▼.        i22  Pac.  986. 

Peck,  37  Okl.  85,  130  Pac.  805.  ..  x,  •  ,    „"        .  ,  ^       ,„ 

.„   -r  r,^        •      T         r>        i\4  *°  Bnckell  V.  Atlas  Assur.  Co.,  10 

42  Jones    V.    Phoenix    Ins.    Co.,    94  ' 

Kan.  235,  146  Pac.  354.  ^^^-  ^PP'  ^^'  ^^l  Pac.  16. 

43  Citizens'  State  Bank  v.  Shawnee  46  Rowland  v.  Home  Ins.  Co.,  82 
Fire  Ins.  Co.,  91  Kan.  18,  49  L.  E.  A.  Kan.  220,  136  Am.  St.  Kep.  104,  108 
(N.  S.)  972,  137  Pac.  78.  Pae.  118. 
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sured  holder  of  an  insurance  policy  sliall  not  be  a  defense 
is  not  void  as  contrary  to  the  provisions  of  state  or  federal 
constitutions.'*'' 

§  4760.  Life  insurance — Vested  interest  of  beneficiary. — 
Where  a  life  insurance  policy  reserves  to  the  insured  the 
right  to  change  the  beneficiary,  the  designated  beneficiary 
has  a  mere  expectancy.^*  Where  a  policy  is  issued  for  the 
benefit  of  a  proper  beneficiary,  the  beneficiary,  in  the  ab- 
sence of  some  statute,  by-law  or  contract  to  the  contrary, 
becomes  vested  with  an  interest  which  the  insured  cannot 
destroy.^^  Where  the  policy  provides  for  a  change,  a  bene- 
ficiary's interest,  while  subject  to  be  defeated,  can  be  de- 
feated only  in  the  manner  prescribed  in  the  policy.'^"  Or- 
dinarily, a  change  in  the  beneficiary  is  not  accomplished 
until  the  indorsement  has  been  put  upon  the  policy  by  the 
company.^^  A  gift  of  insurance  does  not  require  any  con- 
sideration to  support  it;  consequently  a  promise  of  the  con- 
tinuance of  illicit  relations  in  consideration  for  a  change 
of  a  beneficiary  is  immaterial,  and  fraud  practiced  by  the 
insured  upon  the  insurance  company  to  secure  a  change  of 
beneficiar}',  in  representing  that  he  had  married  one  with 
whom  he  was  living  in  illicit  relations  and  desired  to  make 
her  his  beneficiary,  is  immaterial  in  determining  the  right 
between  the  substituted  beneficiary  and  the  new  benefi- 
ciary.^^ Where  an  insurance  policy  which  permits  a  change 
in  beneficiaries  is  mailed  with  a  request  for  change  in- 
dorsed thereon  two  days  before  the  death  of  the  insured, 
the  change  is  accomplished  although  the  notice  and  policy 

47  Modern  Brotherhood  of  America  eo  Johnson  v.  New  York  Life  Ins. 
V.  Lock,  22  Colo.  App.  409,  125  Pac.  Co.,  56  Colo.  178,  L.  E.  A.  1916A, 
556.  868,  138  Pac.  414. 

48  New  York  Life  Ins.  Co.  v.  Daley, 

25  Cal.  App.  376,  143  Pac.  1033.  "  ^""^'^^  ^-  ^'^  ^""'^  ^'^^  ^°^- 

49  Filley   V.   Illinois  Life  Ins.   Co.,       ^°-  ''  ^olo.  71,  147  Pac.  337. 

93   Kan.    193,  L.   E.   A.   1915D,   134,  f.2  Waring  v.  Wilcox,  8   Cal.  App. 

144  Pac.  257.  317,  96  Pac.  910. 
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were  not  received  at  the  head  office  and  the  change  not  in- 
dorsed on  the  policy  until  after  the  insured  died.^^  Where 
no  right  of  change  of  beneficiary  is  reserved  in  the  policy, 
it  creates  an  irrevocable  tmst.^* 

§  4780.    Mutual  benefit  insurance — Insurance  societies. — 

A  fraternal  beneficiary  association  issuing  certificates  pay- 
able upon  the  death  of  its  members  is  a  life  insurance  com- 
pany, and  its  certificates  are  life  policies  subject  to  the 
statute.^^  The  rule  of  a  society  which  provides  such  dis- 
cipline as  will  enable  it  to  promptly  collect  its  dues  and 
meet  its  obligations  will  be  enforced  by  the  courts.^^ 

In  the  absence  of  statute,  an  insurance  society  may  limit 
the  authority  of  its  agents,  and  an  applicant  who  deals 
with  an  agent  whose  authority  is  expressly  limited  by  the 
application  cannot  take  advantage  of  any  acts  of  the  agent 
in  excess  of  such  authority .^"^  In  some  states  the  local  offi- 
cer is  considered  as  the  agent  of  the  members  in  accepting 
and  transmitting  payments  for  insurance,^^  and  in  other 
jurisdictions  the  local  officer  is  considered  as  the  agent  of 
the  association,  notwithstanding  a  contrary  provision  in  the 
by-laws.^^  The  nature  of  the  duty  performed  rather  than 
any  declaration  in  the  by-laws  determines  the  question 
whether  the  local  officer  is  an  agent  of  the  society  or  of  the 
members.^" 

53  Mutual  Life  Ins.  Co.  v.  Lowther,  57  Modem  Woodmen  v.  Interna- 
22  Ck)lo.  App.  622,  126  Pae.  882.                 tional  Trust  Co.,  25  Colo.  App.  26,  136 

54  Mutual  Benefit  Life  Ins.  Co.  v.       ^^^-  ^°^- 

„  .  cr    r\       OTO      A  n„^  ^^  Hartman  v.  National  Council,  76 

Cummmgs,    66    Or.    272,    Ann.    Gas. 

1915B,  535,  47  L.  E.  A.  (N.  S.)  252.        ^r.    153,   L.   E.   A.   1915E,    152,    147 

126  Pac.  982,  133  Pac.  1169.  ^^^-  ^^-^• 

59  Knishts  of  Maccabees  v.  Pelton, 

55  Modern  Brotherhood  of  America        gl   Colo.  App.  185,  121  Pac.  949. 

V.  Lock,  22  Colo.  App.  409,  125  Pac.  eo  Patton  v.  Women  of  Woodcraft, 

556. 


65  Or.  33,  131  Pac.  521;   Easicot  v. 
Eoyal     Neighbors     of     America,     18 
Idaho,  85,  138  Am.  St.  Eep.  180,  29 
783.  L.  E.  A.  (N.  S.)  433,  108  Pac.  1048. 


56  Grand    Lodge    A.    O.    U.    W.    v.       Eoval     Neighbors     of     America,     18 
Taylor,  24  Colo.  App.  106,  131  Pac.       Idaho,  85,  138  Am.  St.  Eep.  180,  29 
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§  4781.  Mutual  benefit  insurance  —  The  contract. — Mu- 
tual benefit  certificates  usually  provide  that  the  by-laws  of 
the  society  are  made  a  part  of  the  insurance  contract,  and 
where  this  is  done  a  member  is  charged  with  knowledge  of 
and  is  bound  by  the  provisions  of  such  by-laws.®^  The  con- 
tract includes  the  necessary  implications,  the  application, 
the  certificate  of  insurance,  the  charter  and  by-laws  of  the 
society,  and  the  statutes  of  the  state  under  which  it  is  or- 
ganized and  the  insurance  is  written.^^  The  failure  of  the 
clerk  of  a  local  lodge  to  deliver  a  policy  to  the  member's 
actual  possession  before  he  becomes  injured  will  not  render 
it  inoperative  where  all  the  other  requirements  have  been 
complied  with  by  the  insured.^^  A  by-law  which  changes 
the  nature  of  the  contract  will  not  be  held  to  be  retroactive 
unless  such  intention  is  clearly  disclosed.®^ 

§  4783.  Mutual  benefit  insurance — Amendments. — ^Where 
the  certificate  and  by-laws  of  a  fraternal  benefit  associa- 
tion show  that  a  member  agrees  to  be  bound  by  subse- 
quently enacted  by-laws,  he  is  bound  by  a  new  by-law  which 
increases  his  rate  of  monthly  assessment.^^  An  am.endment 
may  be  made  changing  the  period  from  two  to  "five  years, 
within  which  time  the  insured  cannot  commit  suicide  with- 
out rendering  the  policy  void.^®  The  power  reserved  in  a 
society  to  amend  or  repeal  its  regulations  does  not  au- 
thorize it  to  adopt  a  by-law  which  will  divest  or  disturb 
a  right  once  vested  in  its  members.^^    A  provision  which 

61  Modem  Brotherhood  of  America  65  Kirk  v.  Fraternal  Aid  Assn.,  95 
V.    Beshara,    42    Okl.    684,    142    Pae       Kan.   707,   149   Pac.   400;    Thomas   v, 

1014;    Supreme   Lodge   of   Fraternal  Knights  of  Maeeabees,  85  Wash.  665, 

Brotherhood   v.    Price,    27    Cal.    App.  Ann.  Cas.  1917B,  804,  L.  R.  A.  1916A, 

607,  150  Pac.  803.  750,  149  Pac.  7. 

62  Finnell  v.  Franklin,  55  Colo.  66  Klein  v.  Knights  &  Ladies  of 
156,  134  Pae.  122.  Security,  79  Wash.  173,  140  Pac.  72. 

63  Lathrop  V.  Modern  Woodmen  of  ^t  Hines  v.  Modern  Woodmen  of 
America,  63  Or.  193,  126  Pac.  1002.  America,  41  Okl.  135,  L.  R.  A.  1915A, 

fi't  Head    Camp,    Woodmen    of    the       264   i""?  Pac   675 
World,  V.  Irish,  23  Colo.  App.  85,  127  '    " 

Pac.  918. 
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gives  a  member  a  right  to  cease  paying  and  to  receive  a 
paid-up  certificate  for  the  amount  of  accrued  insurance  can- 
not be  repealed  by  a  change  of  the  by-laws.^^  A  provision 
that  no  interest  can  be  collected  by  one  who  brings  an  action 
upon  a  certificate  has  been  held  to  be  void  as  against  public 
policy.®' 

§  4784.  Mutual  benefit  insurance  —  Suspension  and  ex- 
pulsion.— It  is  a  reasonable  and  binding  provision  that  the 
entry  into  a  specific  hazardous  occupation  shall  limit  or 
extinguish  liability,  and  a  benefit  certificate  which  adopts 
by  reference  the  provision  of  the  by-laws  to  the  effect  that 
entering  upon  any  such  occupation  shall  release  the  society 
from  liability  for  death  traceable  to  such  occupation  does 
not  render  the  insurance  void,  but  merely  exempts  the  so- 
ciety from  liability  for  death  caused  by  such  occupation.'^^ 
A  provision  that  a  certificate  will  be  forfeited  if  the  insured 
shall  become  addicted  to  the  excessive  use  of  intoxicating 
liquor  is  reasonable,  and  will  avoid  the  policy  upon  the 
insured  becoming  so  addicted,  even  though  he  does  not  die 
from  that  cause  and  is  not  under  the  influence  of  liquor  at 
the  time  of  his  death.'^^  An  apparent  default  in  the  pay- 
ment of  assessments  by  a  member  is  waived  by  the  insur- 
ance society  taking  subsequent  payments  and  issuing  re- 
ceipts therefor.'^^  That  there  had  been  reinstatements  after 
prior  defaults  does  not  relieve  a  member  from  his  last  sus- 
pension.'^^ Forfeiture  of  a  certificate  will  not  be  permitted 
where  the  insurer  has  led  the  insured  to  believe  that  assess- 
es Bass  V.  Light  etc.  Assn.,  96  Kan.  72  Patton  v.  Women  of  Woodcraft, 
205,  150  Pac.  588.  65  Or.  33,  131  Pae.  521;  Dobson  v. 
69  Modern  Brotherhood  of  America  Triple  Tie  etc.  Assn.,  88  Kan.  705, 
V.  Bailey  (Okl.),  150  Pac.  673.  129  Pac.  1173;  Knights  of  Maccabees 
■70  Modern  Woodmen  v.  Weekley,  v.  Pelton,  21  Colo.  App.  185,  121  Pac. 
42  Okl.  25,  139  Pac.  1138.                             949. 

71  Sovereign    Camp,    Woodmen    of  73  Jenkins  v.  Ancient  Order  United 

the  World,  v.  Hutchins,  39  Okl.  267,        Workmen,  93  Kan.  324,  144  Pae.  223. 
134  Pac.  1116. 
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ments  "will  be  received  at  times  other  than  those  specified 
in  the  contract,  and  where  the  society  allows  the  custom  of 
permitting  the  local  secretary  to  accept  payments  at  any 
time,  it  will  be  estopped  from  claiming  that  a  deceased 
member  was  suspended  by  failure  to  pay  an  assessment  in 
timeJ*  Where  the  insured  enters  into  a  prohibited  occu- 
pation and  his  death  is  traceable  directly  to  that  occupa- 
tion, the  insurance  society  is  not  estopped  to  deny  liability 
because  it  has  accepted  the  insured's  assessment  for  a  non- 
prohibited  occupations^  The  taking  and  keeping  of  delin- 
quent payments  without  condition  waives  a  provision  that 
the  reinstatement  of  a  member  in  default  shall  be  only  upon 
condition  that  such  member  is  in  good  health^®  Assess- 
ments paid  must  be  returned  in  case  of  the  cancellation  of 
a  certificate  on  account  of  unintentional  breach  of  war- 
ranty, but  where  the  breach  of  warranty  has  been  a  willful 
misrepresentation,  no  tender  or  payment  of  returned  pre- 
miums or  assessments  need  be  made.^'^  A  by-law  which 
permits  reinstatement  only  to  members  in  good  health  who 
make  payment  of  arrearages  and  provides  that  such  pay- 
ment shall  be  deemed  a  warranty  of  good  health  is  valid, 
and  the  acceptance  by  a  local  lodge  officer  of  such  payment 
does  not  work  a  waiver  of  the  by-law  if  the  member  is  not 
in  good  health;'^*  but  if  a  sick  member  is  reinstated  with 
knowledge  of  the  sickness,  the  society  waives  the  right  to 
assert  such  sickness  so  as  to  invalidate  the  reinstatements* 

§  4785.     The  same — Beneficiaries. — The  insured,  under  a 
certificate  with  the  right  to  designate  and  change  the  bene- 

74  Edmiston  v.  The  Homesteaders,       tional   Trust   Co.,   25    Colo.   App.   26, 
93  Kan.  485,  Ann.  Cas.   1916D,  588,        136  Pac.  806. 

144  Pac.  826.  78  Hartman  v.  National  Council  of 

75  Modern  Woodmen  of  America  ▼.  Knif^lits   and   Ladies  of   Security,  76 
Weekley,  42  Okl.  25,  139  Pac.  1138.  Or.  153,  L.  R.  A.  1915E,  152,  147  Pac. 

76  Modern  Brotherhood  of  America  931. 

T.  Bailey  (Okl.),  150  Pac.  C73.  79  Squires  v.  Modern   Brotherhood, 

"  Modem    Woodmen    v.    Interna-       GS  Or.  336,  135  Pac.  774. 
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ficiaiy,  has  no  interest  or  property  in  tlie  benefits  therein 
made,  but  simply  the  power  to  appoint  someone  to  receive 
them,  and  he  cannot  deal  with  it  as  property,  nor  impress 
upon  it  a  trust  for  the  payment  of  debts.^*'  The  proceeds 
of  the  insurance  are  not  part  of  the  estate  of  the  insured 
person  liable  for  his  debts.^^  Where  a  benefit  certificate  is 
made  payable  to  the  mother  or,  in  case  of  her  death,  to  the 
heirs,  and  the  by-laws  provide  that  on  the  death  of  a  bene- 
ficiary and  the  failure  of  a  member  to  make  designation  of 
a  new  beneficiary,  the  wife  of  the  insured  shall  take  the 
insurance  in  preference  to  the  heirs,  the  amended  by-law 
giving  the  insurance  to  the  wife  will  govem.^^  Where  the 
laws  of  the  society  pennit  a  change,  the  beneficiary  does 
not  acquire  an  indefeasible  right.*^  A  vested  right  accrues 
only  upon  the  death  of  the  member.^*  Where  the  insured, 
without  complying  with  the  rules  of  the  association  for  the 
change  of  beneficiary,  merely  expresses  in  writing  a  desire 
to  change  the  beneficiary,  there  is  nothing  which  will  jus- 
tify a  court  of  equity  in  executing  the  desire  or  intention 
so  manifested.^^  A  death  benefit  is  not  payable  to  the  di- 
vorced wife  of  the  insured  unless  she  is  dependent  upon 
him  at  the  time  of  his  death.^^  Where  sisters  of  the  in- 
sured member  fraudulently  induced  him  to  make  them  bene- 
ficiaries for  the  benefit  of  his  children,  the  children  may 
recover  from  them  the  proceeds  of  the  policy .^'^  Where  the 
death  of  a  member  deprives  the  divorced  wife  of  all  means 

80  Finnell  v.  Franklin,  55  Colo.  156,  84  Hines   v.   Modern    Woodmen   of 
134  Pac.  122.                                                    America,  41  Okl.  135,  L.  R,  A.  19 15 A, 

81  Boice  V.  Shepard,  78  Kan.  308,       264,  137  Pac.  675. 

96  Pac.  485.  85  Supreme     Lodge     of     Fraternal 

82  Hines   v.    Modern    Woodmen   of       Brotlierhood   v.    Price,    27    Cal.    App. 
America,  41  Okl.  135,  L.  E.  A.  1915A,        607,  150  Pac.  803. 

264,   137   Pac.   675;    Haberly  v.  Ha-  86  Johnson  v.  Grand  Lodge  of  A. 

berly,  27  Cal.  App.  139,  149  Pac.  53.  0.  U.  W.,  91  Kan.  314,  50  L.  R.  A. 

83  Supreme     Lodge     of     Fraternal  (N.  S.)  461,  137  Pac.  1190. 
Brotherhood    v.    Price,   27    Cal.    App.  87  Munroe  v.  Beggs,  91  Kan.  701, 
607,  150  Pac.  803.  139  Pac.  422. 
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of  enforcing  a  judgment  provided  for  in  the  divorce  decree, 

she  is  dependent  upon  him  within  the  provisions  of  the 
statute  to  the  extent  of  her  interest  in  the  judgment,  and 
may  sue  to  recover  the  amount  of  the  judgment  and  costs.^* 

§  4786.  The  same — Venue — Time  to  sue. — ^As  a  rule,  an  ac- 
tion to  recover  upon  an  insurance  certificate  must  be  brought 
within  one  year  after  the  death  of  the  member.^^  But  this 
limitation  does  not  apply  to  an  action  brought  by  minor 
children  to  recover  insurance  from  a  sister  of  the  deceased 
member  who  had  gained  possession  of  the  money  through 
fraud.^"  That  a  fraternal  insurance  order  retained  a  notice 
of  claim  without  calling  the  beneficiary's  attention  to  the 
fact  that  it  had  been  received  too  late  does  not  waive  the 
defense  of  failure  to  give  timely  notice.^^ 

§  4787.  The  same — Complaint. — A  complaint  in  an  action 
on  a  life  insurance  policy  which  had  been  delivered  and 
become  operative  need  allege  only  the  contract  of  insur- 
ance, the  happening  of  the  contingency  whereby  the  in- 
surer became  liable,  and  the  amount  of  the  indemnity 
demanded;  it  is  for  the  defendant  to  plead  and  prove  any 
noncompliance  with  a  condition  upon  which  its  liability 
depends.^^  Where  the  complaint  sets  forth  the  certificate, 
which  in  turn  refers  to  the  constitution  and  laws  of  the 
order  in  force,  and  makes  them  a  part  of  the  contract,  and 
alleges  a  compliance  with  the  conditions  of  the  contract, 
and  the  insurance  society  alleges  in  answer  that  the  mem- 
ber had  committed  suicide,  and  that  plaintiff's  right  to 
recover  was  subject  to  the  suicide  clause,  the  society  may 

88  Johnson   V.  Grand  Lodge  of  A.  ^°  Munroe  v.  Beggs,  91  Kan.   701, 

O.  U.  W.,  91  Kan.  314,  50  L.  E.  A.        ^39  Pac.  422. 


(N.  S.)  461,  137  Pac.  1190. 


91  United   Commercial  Travelers  v. 
Boaz,   27    Colo.   App.   423,    150    Pac. 
89  Supreme   Lodge    of    Heralds   of       822. 
Liberty   v.   Herrod,   42   Okl.  308,   141  92  Grand    Lodge    A.    0.    U.    W.    v. 

Pac.  269.  Taylor,  44  Colo.  373,  99  Pac.  570. 
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rely  upon  tlie  failure  of  plaintiff  to  prove  compliance  with 
the  by-laws  in  force  at  the  time  of  the  issuance  of  the  certifi- 
cate, notwithstanding  a  subsequent  change  therein.^^  A 
general  allegation  that  the  conditions  of  a  benefit  certificate 
have  been  complied  with  by  the  insured  and  the  plaintiff 
is  sufficient.®*  In  order  to  be  allowed  to  show  an  excuse  for 
not  giving  timely  notice,  such  excuse  must  be  pleaded.^^ 
Provisions  relative  to  the  entering  of  prohibited  enter- 
prises or  hazardous  occupations  must  be  pleaded  before 
they  can  be  presented.^ 

§  4790.  Fraud  a,nd  false  swearing. — A  provision  in  a  fire 
insurance  policy  requiring  the  insured  to  submit  to  exam- 
ination under  oath  and  to  sign  such  testimony  is  a  valid 
requirement,  but  the  insured  may  be  represented  by  an 
attorney  at  the  hearing.^'^  False  swearing,  in  order  to 
avoid  the  policy,  must  have  been  knowingly  and  willfully 
made  and  known  to  be  false.®^  The  requirement  of  proof 
of  loss  under  oath  means  the  oath  of  the  insured,  and  not 
that  of  others.^®  Failure  of  the  insured  to  produce  the 
book  and  inventory  required  by  the  policy  is  excused  where 
they  are  no  longer  in  existence,  if  they  have  not  been  lost 
or  destroyed  by  the  negligence  or  the  design  of  the  insured, 
and  where  they  have  been  stolen  from  an  unlocked  safe 
while  the  building  was  open  and  the  business  was  being 
conducted  during  the  daytime,  it  is  not  such  gross  negli- 

93  Schack    V.    Supreme    Lodge    of  97  Liverpool  etc.  Ins.  Co.  v.  Cargill, 

Fraternal   Brotherhood,   9    Cal.    App.        44  Okl.  735,  145  Pac.  1134. 
584   99  Pac   989.  ^^  Willis  v.  Horticultural  Fire  Ee- 

»    Squire,  v.  Modern  Brotherhood,       '''''  t"  °'-  '''■  *■"'•  °^»-  ""'^>  "^' 

,iS  Or.'336,  135  Pae.  774.  f'   =^>-   l'^'  J""  -  5"-"  f^ 

'  Fire  Ins.   Co.,   69   Or.   347,   138   Pac. 

93  United    Commercial   Travelers   v.  i067;    Eaulet    v.    Northwestern    Nat. 

Boaz,   27    Colo.   App.   423,   150    Pac.  ins.  Co.,  157  Cal.  213,  107  Pac.  292. 

822.  99  St.   Paul    Fire   etc.    Ins.    Co.    v. 

96  Modern  Woodmen  of  America  v.  Mittendorf,  24  Okl.  651,  28  L.  E.  A. 

Weekiey,  42  Okl.  25,  139  Pac.  1138.  (N.  S.;   651,  104  Pac.  354. 
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gence  as  to  affect  the  policy.^*^^  The  giving  of  notice  and 
the  furnishing  of  proof  of  death  are  two  distinct  and 
separate  acts,  but  proof  of  death,  given  in  time,  may  berve 
the  purposes  both  of  notice  and  proof,  since  the  formal 
statement  of  facts  made  in  the  proof  ordinarily  includes  all 
the  information  imparted  or  required  in  the  notice,  but  a 
mere  informal  notice  does  not  ordinarily  supply  the  place 
of  the  formal  proof  of  death.^^^^ 

§  4791.     General  denial. — An  answer  which  denies  the 
issuance    of    the    policy    in    consideration    of    an    annual 
premium  is  good  as  against  demurrer.^"^     Tj^e  breach  of  a 
provision  of  a  fire  policy  that  the  insured  will  keep  a  faith- 
ful record  of  all  cotton  received  and  taken  away  is  defensive 
matter,  and  is  properly  set  up  by  answer  and  an  issue  joined 
thereon  by  a  reply.^"^    Waiver  of  default  in  payment  should 
be  speciaily  pleaded  instead  of  alleging  that  the  policy  is 
in  full  force  at  the  death  of  the  insured,  but  where  no  ob- 
jection is  made  by  demurrer,  the  plaintiff  will  be  permitted 
to  introduce  evidence  of  the  waiver. ^°*    An  insurance  com- 
pany must  plead  facts  relied  upon  by  it  to  avoid  the  policy 
under  its  provisions.^*^^     The  defense  that  a  policy  became 
void  because  of  false  statements  in  the  proof  of  loss  must 
be  pleaded,  otherwise  it  will  be  deemed  waived,  although  the 
defendant  does  not  learn  of  the  falsity  of  the  statement 
until  the  time  of  the  trial,  whereupon  an  amendment  should 
be  offered.^^^    The  defense  that  an  action  was  not  brought 
within  the  proper  time  is  waived  by  not  being  pleaded.^*'^ 

100  German    Alliance    Ins.    Co.    v.  104  Forney  v.  Fidelity  Mutual  Life 
Newbern,   25   Okl.   489,   28   L.  E.   A.  Ins.  Co.,  87  Kan.  397,  124  Pac.  406. 
(N.  S.)  337,  106  Pae.  826.  los  Loyal  Mutual  Fire   Ins.   Co.   v. 

101  Da    Ein    v.    Casualty    Co.,    41  j^   g    gro^n    &   Bro.    Merc.    Co.,   47 
Mont.  175.  137  Am.  St.  Eep.  709,  27  ^^^j^^   ^g^^  ^^07  Pac.  1098. 

LEA.  (N.  S.)   1164,  108  Pac.  649.  .  .       ^ 

■  ^.,  ,,  „  ,.  T  vp„    T„a  10^  Solem  V.  Connecticut  Fire  Ins. 

102  Dibble    v.    Eeliance    Life    Ins. 

Co.,  170  Cal.  199,  149  Pac.  171.  ^o.,  41  Mont.  351,  109  Pac.  432. 

103  Scottish  Union   etc.  Ins.   Co.   v.  lO^  Helnier  t.  Title  Guar.  &  Surety 
Mooro  Mill  &  Gin  Co.,  43  Okl.  370,       Co.,  55  Wash.  558,  104  Pais.  783. 

143  Pac.  12. 
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CHAPTER  CXXI. 
INDEMNITY  BONDS  AND  UNDERTAKINGS, 

§  4833.  Definition. 

§  4835.  Action  on  undertaking, 

§  4839.  Notice  of  debt. 

§  4847a.  Implied  contracts. 

§  4848,  Consideration. 

§  4916.  Indemnity  bond — Time  to  suo, 

§  4930.  Conclusiveness  of  judgment. 

§  4958.  Defense — Discharge  of  surety. 

§  4833.  Definition. — An  indemnitor  is  one  who  agrees  to 
save  harmless;  to  secure  against  loss,  damage  or  penalty; 
to  reimburse.^  A  contract  to  indemnify  bail,  being  made 
within  a  state  and  wholly  local  in  character,  is  governed  by 
the  laws  of  the  state,  and  is  therefore  enforceable,  regard- 
less of  the  fact  that  bail  is  furnished  to  a  person  who  is 
convicted  in  a  federal  court.^  An  accommodation  indorser 
of  a  note  who  orally  promises  to  save  another  partially 
harmless  thereon  is  liable  upon  such  promise.^  A  written 
agreement  to  indemnify  another  against  liability  under  a 
contract  need  not  be  executed  simultaneously  with  the  con- 
tract, it  being  sufficient  that  it  is  executed  in  compliance 
with  the  agreement  either  at  the  time  or  subsequently.* 

§  4835.  Action  on  undertaking. — In  a  suit  upon  a  contract 
of  indemnity  to  make  a  purchaser  of  stock  whole  because  of 
the  stock  not  maintaining  its  value,  the  defendant  may  show 
intervening  prices  at  which  the  plaintiff  might  have  sold 
the  stock  and  secured  her  money.^    A  stock  purchaser  cau- 

1  Hasbrouck  v.  Carr,  19  N.  M.  586,  218,  128  Pac.  230;  Bullock  v.  Lewis, 
145  Pac.  133.  22  Colo.  App.  449,  125  Pac.  849. 

4  Title  Guaranty   &   Surety   Co.   v. 

2  Essig  V.  Turner,  60  Wash.  175,  110       p^.tard,  75  Wash.  178,  134  Pac.  8]2. 

^^*^-  ^^^-  5  Bullock  V.  Lewis,  22  Colo.  App. 

3  Hansaker  v.  Pedersen,  71  Wash.       449,  125  Pac.  849. 
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not  recover  from  the  seller  upon  such  a  guaranty  without 
showing  that  he  sold  the  stock  for  a  less  amount,  or  that 
he  was  not  fully  paid  for  his  expenses,  or  that  claim  was 
made  against  him  on  account  of  a  judgment  against  the  com- 
pany, or  that  he  had  been  compelled  to  pay  anything  by 
reason  of  his  relation  with  the  corporation  as  covered  by 
the  agreement  of  the  guaranty.^  Where  an  accommodation 
indorser  promises  to  keep  another  indorser  harmless,  and 
such  other  party  pays  the  note  without  suit  or  costs,  he 
cannot  recover  attorney  fees  from  the  guarantor^  An  an- 
swer which  does  not  deny  the  execution  of  the  bond,  or  that 
the  plaintiff  sustained  loss  thereon,  or  that  defendants  were 
notified  to  appear  and  defend  suit  against  the  surety  on 
the  bond,  is  demurrable,  as  not  stating  a  defense.^  It  is 
sufficient  for  a  city  to  prove  that  a  contract  was  made  with 
a  defendant  to  construct  a  sidewalk,  the  giving  of  a  bond 
to  indemnify  the  city  against  damage  from  negligence  of 
the  contractor,  a  judgment  against  the  city  for  injury  to  a 
pedestrian,  and  enough  of  the  judgment-roll  to  show  the 
nature  of  the  defect  causing  the  injury,  that  defendant  was 
notified  to  defend  the  suit,  and  that  he  was  responsible  for 
the  defects  which  caused  the  injury.®  Under  a  bond  by 
which  a  guaranty  company  agrees  to  indemnify  the  plaintiff 
for  any  loss  from  the  breach  of  a  contract  to  furnish  ma- 
terial and  labor  and  erect  a  house,  a  cause  of  action  does 
not  accrue  until  the  damage  by  the  breach  of  the  contract 
has  been  particularly  determined  and  actually  paid,  and  an 
action  on  the  bond  commenced  two  months  after  the  breach 
occurs  is  not  an  unreasonable  delay.^°  If  a  buyer  of  cor- 
porate stock  agrees  to  hold  the  seller  harmless  from  any 

6  Reid  V.  Stanley,  62  Or.  151,  124  9  Seattle  v.  John  C.  Regan  &  Co., 
Pac.  646.                                                            52  Wash.  262,  132  Am.  St.  Rep.  963, 

7  Handsaker  v.  Pedersen,  71  Wash.        100  Pac.  731. 

218,  128  Pac.  230.  lO  Sheard  v.  United  States  Fidelity 

8  American  Bonding  Co.  v.  Dufur,       &  G.  Co.,  58  Wash.  29,  107  Pac.  1024, 
49  Wash.  632,  96  Pac.  160.  109  Pac.  276. 
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liability  on  the  stock,  the  seller  may  pay  a  claim  due  from 
the  corporation  and  then  sue  the  buyer,  and  under  section 
3778  of  the  Civil  Code  of  California,  he  may  do  so  before 
payment.** 

'§  4839.  Notice  of  debt. — A  buyer  of  corporate  stock  who 
agrees  to  save  the  seller  harmless  from  any  liability  as  a 
stockholder  is  not  entitled  to  notice  of  a  suit  against  the 
seller.*^  A  purchaser  of  mining  stock  having  a  contract  of 
indemnity  should  have  a  reasonable  time  in  which  to  decide 
whether  to  sell  the  stock  at  a  slight  advance  or  to  hold  it 
for  a  better  price.** 

§  4847a.  Implied  contracts. — A  principal  who  has  be- 
come liable  through  his  agent's  unauthorized  negligent  act 
is  entitled  to  indemnity  from  him."  A  person  constructing 
a  sign  over  a  sidewalk  in  a  position  so  as  to  strike  the  head 
of  a  pedestrian  is  liable  to  the  city  for  damages  paid  by  the 
city  to  the  person  injured.*^  A  water  company  which  has 
become  liable  to  a  consumer  for  failure  to  deliver  water, 
which  failure  was  caused  by  the  wrongful  diversion  of 
water  by  the  defendant,  cannot  maintain  an  action  against 
the  defendant  until  it  has  liquidated  with  the  users.*^  A 
city  which  is  entitled  to  indemnity  from  a  street  railroad 
company  because  of  injuries  received  by  a  traveler  may 
recover  the  necessary  costs  and  attorney's  fees  incurred 
in  defending  the  action  against  the  city."  That  a  con- 
tractor paid  damages  to  an  employee  injured  because  of  de- 
fective plans  furnished  by  the  owner  does  not  prevent  him 

11  Eva  V.  Andersen,  166  Cal.  420,  15  Essig  v.  Turner,  60  Waah.  175, 
137  Pac.  16.  110  Pac.  998. 

12  Eva  V.  Andersen,  166  Cal.  420,  le  Bradley  v.  Rosenthal,  154  Cal. 
137  Pac.  16.  420,   129   Am.   St.   Rep.   171.  97   Pac. 

13  Bullock  V.  Lewis,  22  Colo.  App.  375. 

449,  125  Pac.  849.  17  Baillie  v.  Wallace,  24  Idaho,  706, 

14  Title  Guaranty  &  Surety  Co.  v.       ^gg  p^^^    ggg^ 
Packard,  75  Wash.  178,  134  Pac.  812. 
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from  recovering  from  the  owner  without  first  having  the 
claim  reduced  to  judgment.^* 

§  4848.  Consideration. — If  there  is  an  agreement  to  in- 
demnify a  surety  company  and  the  first  bond  given  is  not 
satisfactory,  and  a  new  bond  is  executed,  there  is  sufficient 
consideration  for  the  new  bond.^^  Although  an  indemnity 
bond  be  given  upon  a  bail  bond  after  the  issuance  of  the 
bail  bond,  yet  since  the  sureties  on  such  bail  bond  can  sur- 
render the  prisoner  at  any  time  and  relieve  themselves  of 
their  obligation,  the  consideration  of  the  indemnity  bond  is 
sufficient.^'' 

§  4916.  Indemnity  bond — Time  to  sue. — The  right  of  ac- 
tion upon  a  contract  to  hold  the  seller  of  corporate  stock 
harmless  from  any  liability  of  a  stockholder  arises  as  soon 
as  a  liability  is  incurred.^^ 

§  4930.  Conclusiveness  of  judgment. — In  an  action  by  a 
city  against  a  street  railroad  compan}^  to  recover  damages 
paid  and  expenses  incurred  in  an  action  by  a  traveler  for 
personal  injuries  from  a  defective  street  crossing,  judg- 
ment against  the  city  is  conclusive  of  the  fact  thereby  estab- 
lished, if  the  railroad  company  was  notified  of  the  action. ^^ 
Such  a  judgment  is  conclusive  of  the  fact  necessary  to 
eslablish  it,  but  nothing  more.^^ 

18  Nevada  Ditch  Co,  v.  Pacific  22  Astoria  v.  Astoria  etc.  E.  Co.,  67 
Livestock  Co.,  63  Or.  363,  127  Pac.  Or.  538,  49  L.  R.  A.  (N.  S.)  404,  136 
984.  Pac.  645. 

19  Astoria  v.  Astoria  etc.  R.  Co.,  23  National  Surety  Co.  v.  A.  C.  Fry 
67  Or.  538,  49  L.  R.  A.   (N.  S.)   404,  Co.,    86    Wash.    118,    149    Pac.    637; 

136  Pac.  645.  United    States   Fidelity   &  G.   Co.   v. 

20  Aberdeen  Const.  Co.  v.  City  of  Howell,  74  Wash.  596,  134  Pac.  490; 
Aberdeen,  84  Wash.  429,  147  Pac.  2.  City  of   Seattle   v.   John   C.   Re<^an    & 

21  Eva  V.  Andersen,   166   Cal.  420,  Co.,  52  Wash.  262,  132  Am.  St.  Rep. 

137  Pac.    16;    Bullock    v.    Lewis,    22        963,  100  Pac.  731. 
Colo.  App.  449,  125  Pac.  849. 
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§  4958.  Defense — Discharge  of  Surety. — ^An  indemnitee, 
when  sued,  in  order  to  bind  his  indemnitor,  need  not  raise 
every  objection  to  free  himself;  it  is  sufficient  that  he  ex- 
ercise good  faith  and  avoid  fraud  and  collusion,  and  the 
waiver  by  a  city  of  a  charter  provision  which  prohibits 
suit  for  personal  injury  within  sixty  days  after  filing  of  the 
claim  is  not  sufficient  to  release  its  insurer.^^  If  two  de- 
scriptions are  given,  one  in  the  contract  to  build  and  an- 
ot)ier  in  the  bond  given  thereunder,  a  technical  difference  is 
not  sufficient  to  relieve  the  guarantors  where  there  is  a  sub- 
stantial reference  to  the  same  building.^^  A  guarantor  is 
not  relieved  of  liability  because  the  party  indemnified  does 
not  prove  his  claim  in  bankruptcy  against  the  party  pri- 
marily liable.^® 

24  City  of  Seattle  v.  John  C.  Eegan  25  Title  Guar,  ft  Trust  Co.  v.  Mur- 

&  Co.,  52  Wash.  262,  132  Am.  St.Bep.  P^^'  ^2  Wash.  190,  100  Pac.  315. 

neo   -iftrt  r.       to-i  ^®  Handsaker  t.  Pedersen,  71  Wash. 

'  218,  128  Pac.  230. 
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CHAPTER  CXXIII. 
ACTIONS  FOR  MONEY  HAD  AND  RECEIVED. 

§  5039.  Money  had  and  received — Defined. 

§  5041.  Pleadings. 

§  5043.  Nature  of  action — When  it  lies. 

§  5060.  Defenses. 

§  5039.  Money  had  and  received — Defined. — An  action 
for  money  had  and  received  will  lie  whenever  the  de- 
fendant has  received  money  which  in  equity  and  good 
conscience  he  should  pay  to  the  plaintiff.^  At  common  law, 
an  action  could  be  maintained  in  assumpsit  or  debt  as  for 
money  had  and  received,  upon  the  theory  of  a  quasi  or  con- 
structive contract  to  recover  money  belonging  to  plaintiff, 
which  is  converted  by  the  defendant.^  Whether  a  person 
should  in  equity  and  good  conscience  pay  over  money  is  a 
question  dependent  upon  the  facts  of  each  particular  case.^ 

§  5041.  Pleadings. — The  approved  and  usual  fonn  of 
count  for  money  had  and  received  is  that  defendant  is  in- 
debted to  plaintiff  in  a  certain  sum  for  money  had  and  re- 
ceived by  the  defendant  to  and  for  the  use  of  the  plaintiff. 
There  must  be  an  allegation  either  direct  or  inferential  that 
the  money  was  received  for  the  use  of  plaintiff.*  The  com- 
plaint should  also  allege  the  defendant's  claim  of  or  reten- 
tion of  the  money. ^  An  allegation  of  money  had  and  re- 
ceived is  supported  by  evidence  that  the  defendant  received 

1  Fox  V.  Monahan,  8  Cal.  App.  707,  son,  14  Ariz.  548,  48  L.  R.  A.  (N.  S.) 
97  Pac.  765;  Edwards  v.  Mount  Hood       4S1,  134  Pac.  285. 

Const.  Co.,  64  Or.  308,  130  Pac.  49;  4  Fox  v.  Monalian,  8  Cal.  App.  707, 

Powder  Valley  State  Bank  v,  Hudel-  97   Pac.   765;    Miller  v.  Abrahamson, 

son,  74  Or.  191,  144  Pac.  494.  9  Cal.  App.  396,  99  Pac.  534. 

2  Brown's  Estate  v.  Stair,  25  Colo.  5  irenderson  v.  Backus,  56  Or.  550 
App.  140,  136  Pac.  1003.  109  Pac.  577. 

8  Copper  Belle  Mining  Co.  v.  Glee- 
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something  belonging  to  the  plaintiff  which  nnder  the  cir- 
cumstances should  be  regarded  as  money  between  them.^ 
One  who  is  entitled  to  the  price  of  the  sale  of  real  property 
may  make  an  equitable  assignment  of  it  to  his  wife  prior 
to  the  time  that  the  defendant  receives  the  money,  and  in 
her  action  for  money  had  and  received  it  is  not  necessary 
to  set  forth  the  facts  as  to  the  assignment,  especially  where 
the  defendant  had  notice  of  the  assignment  before  he  re- 
ceived the  moneyJ  Under  a  general  count  for  money  had 
and  received,  plaintiff  may  show  that  he  paid  money  into  a 
partnership  upon  the  representation  that  it  was  for  a  term 
of  one  year,  when  in  fact  it  was  revocable  upon  two  weeks' 
notice,  and  the  complaint  need  not  allege  any  specific  facts 
other  than  the  general  count.^  A  complaint  which  alleges 
the  payment  of  money  to  a  broker  for  stock  in  one  corpora- 
tion and  his  diversion  of  the  money  to  another  corporation 
states  a  cause  of  action  for  money  had  and  received  against 
both  the  agent  and  the  corporation  receiving  the  money .^ 

§  5043.  Nature  of  action — When  it  lies. — Where  an  at- 
torney's fee  is  paid  by  the  conveyance  of  land  to  one  of 
two  attorneys  for  the  benefit  of  both  of  them,  the  one  who  is 
entitled  to  his  share  may  maintain  the  action  against  the 
other. ^^  Where  a  cori3oration  deposited*  certain  certifi- 
cates and  paid  funds  received  from  a  condemnation  suit  to 
its  stockholders,  and  the  judgment  was  reversed  on  appeal, 
the  defendant  stockholders  are  under  a  quasi  contractual 
liability  to  pay  the  money  received.^^  Where  a  bank  re- 
ceives a  special  deposit  for  one  person  under  an  agree- 
ment that  it  shall  deliver  the  money  to  another  for  the  debt 

6  Duncan  v.  Holder,  15  N.  M.  323,  Pac.  791;   Burgess  v.  Warr,  53  Colo. 

107  Pac.  685.  228,  124  Pac.  344. 

T  Puterbaugh   v.   McCray,    25    Cal.  lo  Brown's  Estate  v.  Stair,  25  Colo. 

App.  469,  144  Pac.  149.  App.  140,  136  Pac.  1003. 

8  Selkregg  v.  Thomas,  27  Colo.  App.  j,  ^^.^^  ^    ^^^^^^^  dumber  Co.,  81 

259,  149  Pac.  273.  ^^^^^  ^^      1^2  p^^_  ^93^ 

8  Gray  v.  Ellis,  164  Cal.  481,  129 
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owing  by  the  first,  the  other  person  may  recover  such  money 
in  an  action  for  money  had  and  received,  even  though  the 
bank  has  applied  the  money  upon  a  debt  owing  by  the  first 
to  the  bank.^^  Both  at  common  law  and  under  the  codes 
money  paid  through  fraudulent  misrepresentations  may 
be  recovered  on  the  common  count  for  money  had  and  re- 
ceived.^^  Where  the  plaintiff  deposited  money  with  an 
agent  of  the  landlord  for  the  rent  of  a  building  and  the 
landlord  refused  the  money  and  the  lease,  plaintiff  may  re- 
cover the  money  from  the  agent  as  money  had  and  re- 
ceived.^* AVhere  a  defendant  who  has  paid  rent  in  advance 
purchases  the  building,  overlooking  at  the  time  of  the  trade 
the  rent  previously  paid,  he  cannot  recover  such  rent  money 
as  money  had  and  received.^^  If  a  creditor,  because  of  the 
mistake  in  a  check  made  by  the  debtor,  receives  more  money 
from  the  bank  than  he  is  entitled  to,  the  debtor  may  recover 
the  excess  from  the  creditor  as  money  had  and  received.^^ 

§  5060.  Defenses. — Money  received,  which  might  be 
otherwise  recovered,  cannot  be  recovered  as  against  the  de- 
fendant who  has  in  good  faith  changed  his  position  so  that 
he  cannot  be  restored  to  his  former  rights."  Furnishing  a 
share  of  stock  in  one  corporation  which  is  equally  good 
and  of  equal  value  in  lieu  of  stock  in  another,  for  which 
money  was  given  to  purchase,  is  no  valid  defense.^* 

12  Powder  Valley  State  Bank  v.  16  Wagener  v.  United  States  Nat. 
Hudelson,  74  Or.  191,  144  Pac.  494.            Bank,  63  Or.  299,  42  L.  E.  A.  (N.  S.) 

13  Winkler  v.  Jerrue,  20  Cal.  App.       1135,  .127  Pac.  778. 

555,  129  Pac.  804.  17  Copper  Belle  Min.   Co.  v.  Glee- 

14  Reyntiens  v.  J.  W.  Treadwell  son,  14  Ariz.  548,  48  L.  R.  A.  (N.  S.) 
Realty  Co.,  22  Cal.  App.  314,  134  Pac.       431,  134  Pac.  285. 

^^^-  18  Gray  t.  Ellis,  164  Cal.  481,  129 

15  Schon   V.   Crouch   etc.,  24   Colo.       p       yg-, 

App.  367,  133  Pac.  765. 
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CHAPTER  OXXIV. 
ACTIONS  FOR  MONEY  LOANED. 

§  5074.  Essential  averments. 
§  5074a.  Nature  of  the  claim, 
§  5076.     Evidence. 

§  5074.  Essential  averments.  —  A  complaint  alleging 
various  loans  at  different  times  and  the  aggregate  of  all, 
and  a  promise  to  repay  upon  demand,  demand  and  a  failure 
and  refusal  to  repay,  states  a  cause  of  action  without  alleg- 
ing the  time  or  the  amount  of  each  separate  loan.^  A  com- 
plaint which  alleges  no  other  promise  except  that  in  the 
original  note  which  was  given  when  the  money  was  bor- 
rowed, is  not  sufficient  to  state  a  cause  of  action  upon  an 
implied  contract.^ 

§  5074a.  Nature  of  the  claim. — A  loan  of  money  raises 
an  implied  promise  to  repay  it.^  One  who  advances  money 
to  the  defendant  upon  his  indorsement  of  a  note  of  a  third 
person  stating  that  he  will  look  to  the  defendant  for  repay- 
ment may  maintain  an  action  for  money  loaned.* 

§  5076.  Evidence. — That  a  person  paid  money  to  another 
by  check  does  not  create  a  presumption  that  the  remittance 
was  intended  as  a  loan,  and  does  not  create  an  implied 
promise  to  repay  the  same.^  Some  of  the  defendants  may 
be  relieved  where  it  appears  that  they  had  no  knowledge 
of  the  loan  and  received  no  benefit  from  it.®  It  is  no  de- 
fense that  the  defendant  borrowed  the  money  for  a  corpora- 
tion instead  of  for  himself.^ 

1  Stansfield  v.  Dunne,  16  Ariz.  153,  5  Pyle  v.  Starbird,  72  Wash.  386, 
141  Pac.  736.  130  Pac.  477. 

2  Merchants*  Nat.  Bank  v.  Bentel,  6  Thomas  v.  Lee,  74  Wash.  286,  133 
166  Cal.  473,  137  Pac.  25.  Pac.  446,  134  Pac.  510. 

3  Brown  v.  Spencer,  163  Cal.  589,  ^  Holmes  v.  Smith,  25  Colo.  App. 
126  Pac.  493.  gg   ^35  p^c.  759. 

4  Jonas  T.  Hughes,  64  Or.  24,  128 
Pac.  998. 
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CHAPTER  CXXV. 
ACTIONS  FOR  MONEY  PAID. 

§  5097.     Action — When  it  lies. 

§  5097.  Action — When  it  lies. — ^When  a  vendor  agrees  to 
pay  a  sum  to  a  specified  fund  upon  the  purchaser's  paying 
the  price  on  delivery,  of  the  deed,  a  payment  of  the  agreed 
sum  by  the  purchaser  without  a  request  to  the  vendor  prior 
to  and  independent  of  the  close  of  the  transaction  is  a 
voluntary  payment,  which  he  cannot  recover  from  the 
vendor  on  his  failure  to  show  a  clear  title.^  This  action 
cannot  be  maintained  where  there  has  been  merely  an  in- 
curring of  the  liability  or  indebtedness  by  the  plaintiff 
without  his  payment.^  A  complaint  which  alleges  that  the 
defendant,  seller  of  a  defective  motor  car,  authorized  the 
plaintiff  to  purchase  material  and  have  the  car  repaired, 
the  reliance  of  plaintiff  upon  such  authorization,  and  state- 
ment of  the  amount  expended  in  making  such  repairs,  suffi- 
ciently alleges  a  cause  of  action.^  Where  the  expenditure  is 
made  for  the  benefit  of  the  person  making  it  but  proves  to 
be  of  no  benefit  to  him,  others  who  are  benefited  and  who 
promise  to  pay  may  be  compelled  to  pay  for  the  expend- 
itures.* If  an  assignment  of  a  lease  is  partial,  and  one 
of  the  tenants  pays  the  entire  rent,  the  law  raises  an  im- 
plied promise  on  the  part  of  the  other  to  refund  his 
portion 


5 


1  Sessions  v.  Miller,   24   Cal.   App.      ^anks.  Morse  &  Co.,  20  Cal.  App.  412, 
13,  140  Pac.  44.  129  Pac.  610. 

4  Meyer  v.  Liveslej,  56  Or.  3S3,  107 

2  Billiard  V.  Douglas  Oil  Fields,  20       p^^   ^^g    j^g  p^^    ^gl. 

Wyo.  201,  122  Pac.  626.  ,  ^j^^^^^^  ^^  ^ufeldt,  56  Wa.h.  5, 

«  Bakersfield   etc.   E.   Co.   t.   Fair-       104  Pac.  1132. 
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CHAPTER  CXXVI. 
ACTIONS  FOR  SERVICES,  WORK  AND  LABOR. 

§  5147.  When  action  lies — Implied  promise. 

§  5152.  Quantum  meruit. 

§  5161.  Services  of  child. 

§  5165.  Measure   of  damages. 

§  5167.  Performance. 

§  5168.  Performance,  how  alleged. 

§  5147.  When  action  lies — Implied  promise. — One  is  not 
entitled  to  recover  the  reasonable  value  of  services  which 
at  the  time  they  were  rendered  were  considered  by  both 
parties  to  have  been  gratuitous.^  Where  a  person  who  has 
rendered  services  for  another  is  not  related  by  blood  or 
marriage,  a  promise  to  pay  for  the  services  is  implied.^  On 
the  other  hand,  the  existence  of  meretricious  relations  be- 
tween the  parties  will  raise  a  presumption  that  no  com- 
pensation is  to  be  paid.'  A  mere  statement  by  a  relative 
that  he  was  paying  for  the  work  is  insufficient  to  constitute 
a  request  for  the  work  and  which  would  support  an  action 
for  labor.*  The  rule  of  law  which  denies  a  child  the  right 
to  recover  for  services  rendered  to  his  parent  in  the  ab- 
sence of  a  specific  contract  is  favored  upon  the  presumption 
that  such  services  are  gratuitous,  but  this  presumption  may 
be  overcome.^  An  express  contract  is  not  necessary,  but 
one  may  be  implied  from  the  words  and  conduct  of  the 
parties.®    The  implied  promise  is  to  pay  what  the  service 

1  Hecker  v.  Baker,  19  Cal.  App.  *  Nilsson  t.  Martinson,  72  Wash. 
667,  127  Pac.  654;  Spadoni  v.  Giaco-        286,  130  Pac.  106. 

mazzi,  27  Cal.  App.  149,  149  Pac.  51.  5  Officer  v.  Swindlehurst,  41  Mont. 

2  Ingram  v.  Basye,  67  Or.  257,  135        i26,  108  Pac.  583. 

Pac.  883;   Millard  v.  Loser,  52  Colo.  ^  p^j^^^   ^^   g^^,     5^   ^^^    ^59 

205,  121  Pac.  156.  g^  p^^   ^qq 

3  Gjurich    v.    Fieg,    164    Cal.    429, 
Ann.  Cas.  1916B,  111,  129  Pac.  464. 
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is  reasonably  worthJ  In  order  to  recover  for  services 
which  are  performed  without  the  request  of  defendant,  the 
plaintiff  must  show  that  they  were  beneficial,  and  that  there 
was  a  subsequent  promise,  express  or  implied,  to  pay.^  The 
use  by  a  contractor  of  certain  lumber  ordered  by  a  sub- 
contractor does  not  of  itself  imply  a  contract  to  pay  there- 
for.^ 

§  5152.  Quantum  meruit. — Where  a  deceased  person 
agreed  to  convey  property  in  consideration  of  his  care  dur- 
ing his  declining  years,  and  failed  to  convey  the  property 
before  his  death,  the  other  party  may  maintain  an  action 
on  quantum  meruit  for  the  value  of  services  rendered.^" 
A  broker  for  the  sale  of  real  estate  who  does  not  have 
a  written  contract  according  to  the  statutory  provisions 
cannot  recover  upon  quantum  meruit  or  upon  any  implied 
contract,^^  but  the  fact  that  a  contract  is  not  recorded 
as  required  by  the  mechanic's  lien  statutes  does  not 
prevent  a  contractor  from  recovering  upon  a  quantum 
meruit}^  An  heir  who  has  incurred  expenses  and  per- 
formed valuable  services  in  collecting  funds  of  the  estate 
in  a  foreign  country  with  the  consent  of  the  other  heirs  may 
recover  such  expenses  and  a  reasonable  compensation.^^ 
Although  an  owner  has  not  consented  to  certain  changes 
in  the  plan  of  his  house,  yet  if  he  takes  possession  after  its 
completion,  the  contractor  is  entitled  to  recover  upon 
quantum  meruit}'^    A  party  who  is  in  default  of  the  terms 

"^  Myers  v.  Holton,  9  Cal.  App.  114,  12  Lacy   Mfg.   Co.   v.   Los   Angeles 

98  Pae.  197.  Gas  &  E.   Co.,   12   Cal.   App.  37,   106 

8  Meyer  V.  Livesley,  56  Or.  383,  107  Pac.  413;  Mannix  v.  R.  L.  Eadke 
Pae.  476,  108  Pac.  121.  Co.,  166  Cal.  333,  136  Pac.  52. 

9  Smith  V.  Hurley-Mason  Co.,  67  13  Manny  v.  Cowley  Co.  Nat.  Bank, 
Wash.  683,  122  Pac.  361.  92  Kan.  129,  Ann.  Cas.  1916B,  195, 

10  Norton's  Estate  v.  McAlister,  22        139  Pac.  1021. 

Colo.  App.  293,  123  Pac.  963.  ,,  ,,-.  1,  n       q         •      t       v      n 

^'          '  i4  Aiitpncll  V.  Spurrier  Lumber  Co., 

11  Gushing  V.  Monarch  Timher  Co.,  3^  ^j^j   33.    ^34  Pac.  10 
75  V;ash.  GTS,  Ann.  Cas.  1914C,  1239, 

135  Pac.  660. 
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of  any  material  part  of  an  entire  contract  cannot  recover 
upon  quantum  meruit  for  the  work  done." 

§  5161.  Services  of  child. — Where  a  minor  child  lives 
with  a  stranger  as  part  of  the  family  and  receives  the  same 
treatment  as  would  be  granted  to  a  son,  he  is  not  entitled 
to  compensation  for  services  rendered  in  the  absence  of 
an  agreement  to  that  effect.-^* 

§  5165.  Measure  of  damages. — ^In  quantum  meruit  for 
work  and  labor  performed,  the  plaintiff's  measure  of  damage 
is  the  reasonable  value  of  the  services  performed  but  not  the 
amount  agreed  upon  in  the  original  contract,"  but  where 
there  is  evidence  of  an  agreed  price,  that  price  will  be  con- 
sidered to  represent  a  reasonable  value.^^  No  recovery  can 
be  allowed  for  profits  which  might  have  been  realized.^^ 

§  5167.  Performance. — Where  an  employee  is  dis- 
charged without  cause  by  an  employer  during  the  term  of 
his  employment,  he  may  regard  the  contract  as  rescinded 
and  recover  upon  quantum  meruit?^  Upon  the  repudiation 
of  a  contract  by  one  party,  the  other  party  may  treat  it  as 
at  an  end,  and  instead  of  suing  for  damages  may  sue  for 
the  value  of  his  services  performed  up  to  the  time  of  the 
breach,^^  but  a  building  contractor  who  voluntarily  abandons 
a  contract  cannot  recover  for  the  value  of  the  work  done.^^ 

15  Waite  V.  C.  E.  Shoemaker  &  Co.,  20  Hart  v.  Buckley,  161  Cal.  160, 
50  Mont.  264,  146  Pac.  736.  128  Pac.  29. 

16  Lowe  V.  Weaver,  89  Kan.  443,  21  Walker  v.  Price,  163  Cal.  617, 
131  Pac.  142.  126   Pac.    482;    Tubbs   v.   Delillo,    19 

17  Southwestern  Arizona  Fruit  etc.  Cal.  App.  612,  127  Pac.  514;  McFar- 
Co.  V.  Cameron,  16  Ariz.  87,  141  Pac.  land  v.  Welsh,  48  Mont.  196,  136  Pac. 
572.  394;  Connell  v.  Higgins,  170  Cal.  541, 

18  Schade   v.    Muller,   75    Or.    225,  150  Pac.  769. 

146  Pac.  144.  22  Lynip  v.  Alturas  School  District, 

19  Huetter  v.  Warehouse  &  Realty       34  CaL  App.  426,  141  Pac.  835. 
Co.,   81   Wash.   331,  L.  E.  A.  1915C, 

671,  142  Pac.  675. 
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An  employee  may  recover  for  the  reasonable  ¥alue  of  ser- 
vices rendered,  subject,  however,  to  his  employer's  right  to 
recover  damages  for  breach  of  the  contract.^^  Where  the 
performance  of  an  entire  contract  becomes  impracticable 
and  the  services  rendered  are  of  value,  a  recovery  may  be 
had  for  the  reasonable  value,  but  if  part  performance  of 
the  work  is  useless  to  the  other  party,  no  recovery  can  be 
had.^*  Where  a  contract  is  impossible  of  completion  be- 
cause of  defective  plans,  the  subcontractor  may  recover  of 
the  contractor  the  value  of  the  work  done.^^  Where  a  con- 
tractor enters  into  a  substituted  agreement,  upon  which  he 
brings  an  action,  he  cannot  recover  upon  quantum  meruit 
upon  the  original  contract.^® 

§  5168.  Performance,  how  alleged. — ^A  petition  in  as- 
sumpsit for  work,  labor  and  materials,  alleging  that  plain- 
tiff, at  defendant's  request,  furnished  materials  and  labor 
and  constructed  a  sidewalk  around  defendant's  property, 
and  that  the  labor  and  materials  and  the  walk  were  of  the 
reasonable  value  of  a  certain  amount,  which  was  due  and 
unpaid,  is  a  sufficient  pleading,^^  The  plaintiff  cannot  set 
up  an  express  contract  to  pay  certain  wages  and  at  the  same 
time  a  claim  on  the  grounds  that  the  work  was  reasonably 
of  the  value  alleged.^®  Inasmuch  as  a  promise  to  pay  is 
implied  a  complaint  is  not  defective  for  omitting  such  al- 
legation.^^ 

23  Davidson  v.  Gaskill,  32  Okl.  40,  26  Loudon  v.  Spencer,  84  Wash. 
34  L.  R.  A.    (N.  S.)    692,   121   Pac.       236,  146  Pae.  612. 

649.  27  Evans  v.   Cheyenne   Cement  etc. 

24  West  V.  McDonald,  64  Or.  203,       Co.,  21  Wyo.  184,  130  Pac.  S49. 

127  Pac.  784,  128  Pac.  818.  28  Merywethers     v.     Youmans,     81 

25  Huetter  v.  Warehouse  &  Realty       Kan.  309,  105  Pac.  545. 

Co.,  81  Wash.  331,  L.  R.  A.  1915C,  29  Pioneer  Hardware  Co.  v.  Farrin, 

671,  142  Pac.  675.  55  Or.  590,  107  Pac.  456. 
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CHAPTER  CXXVin. 
NEGOTIABLE  PAPER. 

§  5237.  ConsiSeration,  when  and  how  alleg:ed. 

§  5251.  Statute  of  limitations — ^New  promise. 

§  5256.  Subscription  of  agent. 

§  5262.  Joint  and  several  liabilities. 

§  5237.  Consideration,  when  and  how  alleged. — ^Tn  an  ac- 
tion upon  a  negotiable  instrument,  it  is  unnecessary  to 
allege  any  consideration  in  the  complaint,  as  consideration 
is  presumed,^  but  where  a  note  is  payable  to  order,  a  trans- 
feree without  indorsement  must  aver  and  prove  considera- 
tion.^ And  if  the  complaint  fails  to  allege  whether  the 
plaintiff,  as  assignee,  holds  the  note  as  owner  or  for  collec- 
tion and  the  defendant  desires  a  more  definite  statement, 
he  may  secure  the  same  by  demurrer  for  ambiguity  or  un- 
certainty.^ A  prima  facie  case  is  established  by  plaintiff 
upon  introducing  the  note,  and  the  burden  is  then  upon 
the  maker  to  show  want  of  consideration,'*  and  the  same  rule 
applies  to  an  indorser.^  But  if  the  defendant  offers  any 
evidence,  then  the  plaintiff  must  show  consideration  by  a 

1  Kenison  v.  Campbell,  21  CaL  Utah  National  Bank  v.  Nelson,  38 
App.  193,  131  Pac.  89.  Utah,    169,    111    Pac.    907;    Niles   v. 

2  Witt  V.  Campbell-Lakin  Segar  United  States  Ozocerite  Co.,  38  Utah, 
Co.,  66  Or.  144,  134  Pac.  316.  367,   113   Pac.   1038;    Tinker  v.   Mid- 

3  Craig  V.  Palo  Alto  Stock  Farm,  land  Valley  Merc.  Co.,  25  Okl.  160, 
16  Idaho,  701,  102  Pac.  393.  105  Pac.  333;  Yellow  Jacket  Gold  & 

4  Cal.  Civ.  Code,  1614,  1615;  Thorn  S.  Mining  Co.  v.  Holbrook,  24  Cal. 
V.  Stewart,  162  Cal.  413,  122  Pac.  App.  687,  142  Pac.  128;  Pacific  Imp. 
1069;  Stevens  v.  Selma  Fruit  Co.,  18  Co.  v.  Maxwell,  26  Cal.  App.  265,  146 
Cal.  App.  242,  123  Pac.  212;  Estes  v.  Pac.  900;  Nicholson  v.  Neary,  77 
Ballard,   22  Cal.   App.  344,   134  Pac.  Wash.  294,  137  Pac.  492. 

361;    Ford   v.   Drake,   46   Mont.   314,  5  State  Bank  v.  Morrison,  85  Wash. 

127  Pac.   1019;   Hudson  v.  Moon,  42  182,   147  Pac.  875;   Creditors'  Union 

Utah,  377,   130  Pac.   774;   Fassctt   v.  v.  Luudy,  16  Cal.  App.  567,  117  Pac. 

Bosvvell,   59   Or.   288,   117   Pac.   302;  6:^4. 
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fair  preponderance  of  the  evideneo.'  The  statutory  pre- 
suniption  of  consideration  is  of  itself  evidence  of  considera- 
tion, which  may  be  sufficient  to  establish  the  fact  where  the 
testimony  to  the  contrary  is  not  satisfactory-^'  No  lack  of 
consideration  is  shown  by  proof  that  the  lender  was  at  the 
time  indebted  to  the  borrower  and  in  a  larger  amount  than 
the  amount  of  the  note.' 

8  5251.    Statute   of  Umitations-New  promise.-A  col- 
lateral agreement  for  the  extension  of  an  attached  note 
does  not  extend  the  note  automatically.'    An  agreement  to 
give  all  the  time  needed  to  pay  a  note  implies  a  reasonable 
time,  and  a  forbearance  for  one  year  and  one  month  there- 
after is  sufficient."    Under  the  negotiable  instrument  act 
an  accommodation  maker  is  not  discharged  by  an  extension 
of  the  time  of  payment  under  an  agreement  made  wi  hout 
his  knowledge,  between  the  holder  and  prmcipal  maker. 
Recovery  cannot  be  had  on  a  renewal  note  the  consideration 
of  which  is  a  void  prior  note.-    A  pre-existing  mdebtedness 
is  a  sufficient  consideration  for  the  execution  of  a  renewal 
note,  with  a  stipulation  therein  waiving  the  defense  of  imi- 
tation, though  the  original  note  did  not  contain  such  stipu- 
lation "    Part  payment  of  principal  at  maturity  is  not  suffi- 
cient consideration  for  an  agreement  to  extend  the  time  of 
payment."    Where  the  time  is  extended  for  a  consideration 

6  Bank  of  Grcsham  ».  Walch,  76  "  Cowai  t.  Eamsey,  15  Ariz  533 
Or  ?72  ll  Pac.  534;  Kcholson  y.  140  Pac.  501;  Hunter  ,.  Ham,,  63 
Or.  2iZ,  141   rat.         ,                               p     505,  127  Pac.  786. 

Ferguson      7  Kan.  41      40  L.  K.  A.  -J     '^^^^.^^    ^     g.^„,^^,    ^8    Kan. 

(N.S.)  855,124Pac^360.  ^^^  ^^^^^^  ^    ^^^, 

7  Estes   V.    Ballard,    2<i    Lai.    App.  .   '       ^    _      o^a    ioq   v-ic    S41     130 
344   134  Pac.  361;  McCarty  v.  Lowry,       kins,  64  Or.  254,  128  Pac.  841, 

22  idaho,  17,  123^  Pac.  943^  P-  55^  ^    ^^  ^^  ^^^^^ 

8  Kunz    V.    California    Trona    Co.,  ^  , ni«  a     <?Si     1 49   Pap 
169  Cal.  348,  146  Pac.  883.                           326,  Ann.  Ca..  1916A,  ^1,  142  Pac. 

3  George  v.  Williams,  27  Colo.  App.  631.   ^^^^  ^   ^^^^^^^^  ^^^^^^  ^^^  ^^^ 
400,  149  Pac.  83..  ^    ^_^^^^  ^^  q^^_  5^3^  52 

10  Pierce  v.  Avakian,  167  Cal.  330,  Klb  ^^^  ^^^   ^_^^ 

no  Pqp    7fla.  ^-  ^^-  ^^'  '^"^-  "  ''         ' 
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the  note  cannot  be  enforced  until  the  expiration  of  such 
time;^'^  and  a  failure  to  meet  the  extended  payments 
promptly  does  not  work  a  forfeiture  of  the  benefit  of  the  re- 
duction agreed  upon  in  the  amount  of  the  debt  at  the  time 
of  extension  was  made.^* 

§  5256.  Subscription  of  agent. — A  negotiable  draft 
signed  by  one  as  agent  with  the  name  of  the  purported  prin- 
cipal thereunder  is  the  draft  of  the  principal  if  the  agent 
was  authorized  to  make  it,^'^  but  a  draft  signed  "G.,"  though 
having  *'E."  both  in  its  upper  and  lower  left-hand  corner,  is 
on  its  face  the  draft  of  ''G."  and  not  of  "E."^«  A  note 
signed  by  a  corporation  and  defendants,  who  added  the  title 
of  president  and  secretary  after  their  names,  is  not  the  per- 
sonal obligation  of  the  defendants.^^  Where  the  maker  of 
a  note  pleaded  that  he  signed  it  as  agent  for  a  third  person 
and  moved  to  have  such  third  person  brought  in  as  defend- 
ant, and  the  same  was  done  and  judgment  rendered  against 
the  third  person,  it  is  error  and  will  be  reversed.^*^ 

§  5262.  Joint  and  several  liabilities. — The  liability  of  the 
drawer  and  maker  of  an  accepted  order  is  joint  and  several 
under  the  code.^^  Where  a  note  reads,  "We  promise  to 
pay,"  it  is  presumed  in  Idaho,  to  be  a  joint  and  several  note 
issued  for  a  valuable  consideration  passing  to  each  signer.^- 
Where  the  note  reads,  * '  I  promise  to  pay, ' '  the  several  sign- 
is  Condon  National  Bank  v.  Rogers,  19  New  England  Electric  Co.  v. 
60  Or.  189,  Ann,  Cas.  1914A,  101,  118  Shook,  27  Colo.  App,  30,  145  Pac. 
Pac.  846.                                                            1002. 

16  Girard    Trust    Co.    v.    Owen,    83  2o  Mont.  Rev.  Codes,  5866;   Kohrs 
Kan.  692,  33  L.  R.  A.    (N.  S.)    262,       v.  Smith,  45  Mont.  467,  124  Pac.  275. 
112  Pac.  619.  21  Cal.     Civ.     Code,     383;     Yellow 

17  Citizens'  National  Bank  v.  Ariss,  Jacket  Gold  &  Silver  Min.  Co.  v.  Hol- 
68  Wash.  448,  123  Pac.  593.  brook,  24  Cal.  App.  687,  142  Pac.  128. 

18  Merchants'  Nat.  Bank  v.  Good-  22  Tritthart  v.  Tritthart,  24  Idaho, 
fellow,  44  Utah,  349,  140  Pae.  759.           186,  133  Pac.  121. 
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ers  are  jointly  and  severally  liable  to  the  payee.^'  In  Cali- 
fornia, a  note  wliich  is  joint  by  its  terms  must  be  enforced 
according  to  its  terms,  and  a  note  which  reads,  *'We  prom- 
ise to  pay,"  is  joint,  and  not  joint  and  several,  regardless 
of  the  provisions  of  section  1430  of  the  Civil  Code,  to  the 
effect  that  an  obligation  upon  several  persons  may  be  joint, 
several  or  joint  and  several.^* 

23  Noble      ▼.      Beeman-Spaulding-  24  Bartlett  Estate  Co.  ▼.  Fraser,  11 

Woodward  Co.,  65  Or.  93,  46  L.  S.  A.       Cal.  App.  373,  105  Pac.  130. 
(N.  S.)  162,  131  Pac.  1006. 
46 
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CHAPTEF  CXXTX. 
BILLS  OF  EXCHANGE. 

§  5267.     Definition. 

§  5272.     Who  may  recover. 

§  5282.     Promise  to  accept. 

§  5283.     Acceptor. 

§  5284a.  Nonacceptance,  effect  of. 

§  5267.  Definition. — A  check  is  nsnally  defined  as  a 
draft  or  order  on  a  bank  for  the  paj^ment  of  a  certain  sum 
of  money  at  all  events  to  a  person,  or  his  order  or 
bearer,  instantly  upon  demand.^  An  order  on  a  bank 
to  pay  a  certain  sum  and  to  be  countersigned  by  the 
drawer  and  presented  in  his  lifetime,  and  if  presented 
after  death  to  be  paid  without  being  countersigned,  is 
a  bill  of  exchange,  which  is  not  invalidated  by  the 
drawer's  death  before  presentation.^  An  order  for  the 
payment  of  money  out  of  monthly  wages  is  a  bill  of  ex- 
change.^ A  statement  on  a  check  indicating  the  considera- 
tion for  it  or  the  account  against  which  it  is  to  be  charged 
does  not  render  it  a  conditional  order.*  The  payment  of  a 
check  may  be  stopped  at  any  time  before  its  presentation, 
but  the  drawer  assumes  the  consequences  of  such  act,^  and 
is  not  thereby  relieved  from  the  payment  of  the  debt  for 
which  the  check  was  given.^ 

An  order  on  one  person  to  pay  a  certain  sum  to  another 
person,  and  charge  the  account  to  the  drawer  is  a  bill  of 

1  Brown  v.  Cow  Creek  Sheep  Co.,  *  Brown  v.  Cow  Creek  Sheep  Co., 
21  Wyo.  1,  126  Pac.  886.                              21  Wyo.  1,  126  Pac.  836;  Wyo.  Comp. 

2  Nassano     v.     Tuolumne     County       Stats.  1910,  3161. 

Bank,  20  Cal.  App.  603,  130  Pae.  29;  5  Brown   v.   Cow   Creek   Sheep   Co., 

Cal.  Civ.  Code,  3254.  21  Wyo.  1,  126  Pac.  886. 

3  Sheets  V.  Coast  Coal  Co.,  74  ^  ^^^^  ^^  y^^.^^  ^.  ^^  ^^^  ^.^j_ 
Wash.    327,    133    Pac.    433;    Rem.    &  ^^^    q.-    ^gi  Pac.  298. 

Bal.  Codes,  3516. 
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exchange.^    A  check  is  an  evidence  of  indebtedness,  and  is 
equivalent  to  the  debtor's  promise  to  pay.* 

§  5272.  Who  may  recover. — A  payee  may  sue  the  drawer 
to  recover  the  debt,  or  he  may  maintain  an  action  on  the 
check.^  The  holder  of  a  negotiable  instrument  may  sue  in 
his  own  name/**  even  though  he  be  a  holder  for  the  pur- 
pose of  collection  only,"  and  where  a  note  has  been  trans- 
ferred by  delivery  without  indorsement,  the  payee  cannot 
thereafter  bring  suit  in  his  own  name.^^  An  assignee  may 
sue  in  his  own  name.^^  Under  statutes  requiring  an  action 
to  be  prosecuted  in  the  name  of  the  real  party  in  interest,  a 
payee  in  a  note  may  maintain  an  action  thereon  even  where 
another  person  is  to  share  in  the  proceeds  of  the  note.^^  If 
a  note  is  payable  to  the  husband,  or  in  case  of  his  death  be- 
fore maturity  to  his  wife,  upon  the  death  of  the  husband  the 
wife  may  collect  the  note  even  as  against  the  administrator 
of  the  husband's  estate,  which  is  bankrupt.^^ 

§  5282.  Promise  to  accept. — A  person  who  has  agreed  to 
accept  a  draft  is  not  entitled  to  refuse  payment  because  the 
draft  ends  with  the  words  ''with  exchange,"  where  no  ex- 
change is  sought  to  be  charged  and  the  draft  is  payable  at 

7  Clayton  Townsite  Co.  v,  Clayton  10  Idaho  Eev.  Codes,  3508. 

Drug  Co.,  20  N.  M.  185,  147  Pac.  460;  n  Craig  v.  Palo  Alto  Stock  Farm, 

N.  M.  Laws  1907,  c.  86,  see.  126.  jg  Idaho,  701,  102  Pac.  393;  Metzger 

8  Camas    Prairie     State     Bank    v.  y   Sigall,  83  Wash.  80,  145  Pac.  72. 
Newman,  15  Idaho,  719,  128  Am.  St.  ^^  Bromfield  Bank  v.  McKinley,  53 
Eep.  81,  21  L.  R.  A.   (N.  S.)   703,  99  ^^^^  ^^g  p^^   ^93^ 

Pac.  833;   Hobart  Nat.  Bank  v.  Mc- 

,,  V    o^  nn    oin    ino  r>„-.   cni  '^^  Southard   V.  Latham,   18   N.   M. 

Murrouffh,  24  Okl.  210,  103  Pac.  601;  ' 

Q.  ^  XT  1        ro   n      irft    100        503,   50   L.   R.   A.    (N.   S.)    871,   138 

State  V.   Hammelsy.  52   Or.   156,   132  \  j  , 

Am.  St.  Rep.  686,  17  L.  R.  A.  (N.  S.)        ''''''•  ^'"'^ 

244    96  Pac.  865.  ^^  Harris  t.  Johnson,  75  Wash.  291, 

9  Camas    Prairie    State    Bank    t.        1^4  Pac.  1048. 

Newman,  15  Idaho,  719,  128  Am.  St.  15  Norman    v.    Rullman,    93    Kan. 

Rep.  81,  21  L.  K.  A.  (N.  S.)  703,  99       791,  145  Pac.  818. 
Pac.  833. 
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the  drawee's  residence.^^  A  telegram  wliich  autliorizes  the 
drawing  of  a  draft,  and  which  is  exhibited  to  a  bank  and  at- 
tached to  the  draft  before  it  is  paid,  is  a  sufficient  accept- 
ance.^^ Wliere  the  authority  of  the  drawer  is  limited  by 
contract,  it  must  be  shown  that  the  orders  are  within  the 
limit  specified  in  the  contract.^^ 

§  5283.  Acceptor. — ^A  party  for  whose  accommodation  a 
note  is  executed  cannot  enforce  it  against  the  accommoda- 
tion maker,  and  the  fact  that  a  pledge  is  put  up  with  the  ac- 
commodation signer  does  not  make  a  consideration  for  the 
signing.^^  But  a  note  executed  by  the  president  of  a  corpora- 
tion in  consideration  of  a  debt  against  the  company  and  for 
an  extension  of  time  is  supported  by  a  sufficient  considera- 
tion.^°  A  note  that  is  given  in  satisfaction  of  a  prior  note 
and  the  release  of  a  mortgage  upon  land  is  given  upon  a 
good  and  sufficient  consideration.^^ 

§  5284a.  Nonacceptance,  effect  of. — An  order  directing  a 
debtor  to  pay  a  sum  to  a  third  person  is  only  a  bill  of  ex- 
change, and  the  debtor  is  not  liable  unless  it  be  accepted,^^ 
and  such  acceptance  must  be  in  writing. ^^ 

16  First  Nat.  Bank  t.  Muskogee  21  Kettner  t.  Shippey,  8  Cal.  App. 
Pipe  Line  Co.,  40  Okl.  603,  L.  E.  A.       342,  96  Pac.  912. 

fN.  S.)   1916B,  1021,  139  Pac.  1136.  22  Plaza     Farmers'    Union     Ware- 

17  First  Nat.  Bank  v.  Muskogee  ^^"^^^  etc.  Co.  v.  Ryan,  78  Wash.  124, 
Pipe  Line  Co.,  40  Okl.  603,  L.  R.  A.  ^^S  Pac.  651;  Washington  Negotiable 
(N.  S.)   1916B,  1021,  139  Pac.  1136.  I°'^trument     Act,     sees.     128,     127; 

^       ,  ^         wr     3        Eambo  v.  First  State  Bank,  88  Kan. 

18  Lilylands  Canal  etc.  Co.  V.  Wooa,       „__    ,„o  t>       ido     t^        r^        o^  .. 

■'  ^        „  ^  '       25i,  128  Pac.  182;  Kan.  Gen.  Stats., 

53  Colo.  500,  127  Pac.  959.  ^       ^^^.    _„„_      '.,  ,      -,    ^       ,        ' 

'  sees.  53S0.  5385;  Lilylands  Canal  etc. 

19  Williams  v.  Hasshagen,  166  Cal.  Co.  v.  Wood,  53  Colo.  500,  127  Pac. 
386,  137  Pac.  9.  959. 

20  Pitt  V.  Little,  58  Wash.  355,  108  2.3  Rambo  v.  First  State  Bank,  88 
Pac.  941.  Kan.  257,  128  Pac.  182. 
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CHAPTER  CXXX. 

PEOMISSORY  NOTES   AND   CERTIFICATES  OP 

DEPOSIT. 

§  53'59.  Contingent  order. 

§  5361.  Illegal  consideration. 

§  5370.  Delivery. 

§  5372.  Indorsement. 

§  5375.  Forms  of  notes. 

§  5377.  Complaint. 

§  5386.  Negotiability. 

§  5410.  Accommodation  indorsement. 

§  5415.  Indorsement,  effect  of. 

§  5435.  Defenses  against  assignee. 

§  5465.  Defenses — Nonpresentment. 

§  5469.  Defense  of  unreasonable  delay, 

§  5480.  Defense  of  duress. 

§  5489.  Payment,  what  is. 

§  5508.  Defense — ^Fraud. 

§  5521.  Possession — Evidence  of  ownership. 

§  5359.  Contingent  order.— A  written  promise,  reciting 
a  consideration,  to  pay  to  the  order  of  a  certain  person  a 
specified  sum  of  money  is  a  promissory  note,  althonsrli  the 
promise  to  pay  is  conditioned  upon  the  payments  not  being 
made  by  another.* 

§  5361.  Illegal  consideration.— A  defendant  cannot  avoid 
the  payment  of  a  note  merely  because  the  party  who  loaned 
him  the  money  knew  that  the  defendant  was  going  to  use 
the  money  for  the  illegal  purpose  of  gambling  with  it.^  A 
note  given  for  the  debt  of  another  because  of  his  embezzle- 
ment of  money  is  given  for  a  sufficient  consideration.^ 

1  Cal.     Civ.    Code,    3244;     Yellow  2  Foster  v.  Beau  De  Zart,  13  Cal. 

Jacket  Gold  &  Silver  Min.  Co.  v.  Hoi-  App.  52,  108  Pac.  875. 

„       ,oo  3  Lomax  v.  Colorado  Nat.  Bank,  46 

brook,  24  Cal.  App.  687,  142  Pac.  128.  ^^^^^  ^^^^  ^^^  p^^_  ^^^ 
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§  5370.  Delivery. — Neither  a  note  nor  the  indorsement 
tliereon  have  any  legal  existence  until  delivered  and  ac- 
cepted,^ hut  the  name  of  the  payee  may  be  left  blank,  in 
which  case  it  is  payable  to  bearer  and  passes  from  hand  to 
hand  by  mere  delivery  until  the  name  of  the  payee  is  in- 
serted pursuant  to  authority.^ 

A  promissory  note  may  be  delivered  conditionally,  with 
proper  instractions  in  relation  to  the  conditions;®  and  such 
contract  of  conditional  delivery  need  not  be  in  writing."^  A 
note  delivered  upon  condition  that  it  will  not  take  effect 
unless  signed  by  a  third  party,  who  does  not  sign  it,  is  void 
at  the  option  of  the  maker.* 

§  5372.  Indorsement. — The  indorsement  of  a  note  with- 
out recourse  does  not  render  it  nor -negotiable,®  and  if  it  is 
indorsed  to  two  parties  in  the  alternative,  an  indorsement 
by  either  is  sufficient  to  transfer  title.^°  A  note  made  pay- 
able to  the  maker's  own  order  in  a  specified  sum,  with  in- 
terest and  attorney's  fee,  and  indorsed  in  blank,  is  a  negoti- 
able instrument,^^  but  a  cashier's  check  indorsed  by  the 
payee  to  a  trustee  and  by  him  indorsed  in  blank  and  left 
in  the  custody  of  the  bank  with  a  note  for  the  amount  of 
the  check  is  not  negotiated.^^    Where  a  note  is  actually 

4  People  T.  Cassou,  27  Cal.  App.  23,       1908,    4479;    Sayre    v.    Leonard,    57 

148  Pae.    810;    Washington    Finance        Colo.  116,  140  Pac.  196. 

Corp.  Co.  V.  Glass,  74  Wash.  653,  46  8  Dygert   v.    Clem,    26    Colo.    App. 

L.  R.  A.   (N.  S.)   1043,  134  Pac.  480.  286,  143  Pac  823. 

5  People  V.  Gorham,  9  Cal.  App.  9  Page  v.  Ford,  65  Or.  450,  Ann. 
341,  99  Pac.  391.  Cas.  1915A,  104S,  45  L.  R.  A.  (N.  S.) 

6  Gamble  v.  Riley,  39  Okl.  363,  135  247,  131  Pac.  1013;  L.  O.  L.  5871. 
Pac.    390;    Jones    v.    Citizens'    State  W  Page  v.  Ford,  65  Or.  450,  Ann. 
Bank,    39    Okl.    393,    135    Pac,    373;  Cas.  1915A,  1048,  45  L.  R.  A.  (N.  S.) 
Harris  v.   Clanton,   46   Okl.   183,   148  247,  131  Pac.  1013. 

Pac.  683;  Adams  v.  Thurmond  (Okl.),  n  People's  National  Bank  v.  Tay- 

149  Pac.  1141.  lor.  17  Ariz.  215,  149  Pac.  763. 

7  Norman  v.  McCarthy,  56  Colo.  12  Seaman  v.  Muir.  72  Or.  583,  144 
290,  138  Pac.   28;    Colo.  Rev,   Stats.  Pac.  121;  L.  O.  L.  5863. 
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delivered,  the  title  to  it  passes  without  any  indorsement,*^ 
even  though  the  note  provides  that  it  is  payable  to  the  order 
of  the  payee.*^  An  indorsement  made  without  recourse  has 
practically  the  same  effect  as  a  transfer  without  any  in- 
dorsement.*^ 

§  5375.  Forms  of  notes. — A  written  instrument  by  which 
the  maker  acknowledges  a  debt  and  agrees  to  pay  it  as  soon 
as  he  can  is  a  promissory  note  payable  within  a  reasonable 
time.*®  A  note  which  is  dated,  executed,  delivered  and  pay- 
able in  Arkansas  is  presumably  an  Arkansas  contract,  and 
governed  by  the  laws  of  that  state."  A  note  made  out  to 
a  fictitious  person  but  delivered  to  plaintiff,  who  paid  value 
for  it  and  has  always  held  and  owned  it,  may  be  collected 
by  plaintiff,  especially  if  the  evidence  shows  that  the  de- 
fendant knew  it  was  a  fictitious  person  who  was  named  as 
payee.*^  Certificates  of  deposit  are  promissory  notes,  and 
have  the  same  force  and  effect  as  promissory  notes,  and 
indorsers  thereon  are  bound  by  the  same  miles  that  apply 
to  indorsers  upon  notes. *^  An  accommodation  maker  of 
a  note  is  primarily  liable  as  principal,  and  is  not  discharged 
by  any  indulgence  to  the  person  primarily  liable.^" 

§  5377.  Complaint. — A  complaint  which  sets  out  the 
note  and  alleges  that  the  indorsement  thereon  of  payment 
by  a  new  note  was  obtained  by  fraud  and  that  the  original 
note  has  not  been  paid  and  is  in  force,  states  a  cause  of 

13  Baker  v.  Moran,  67  Or.  386,  136  130  Am.  St.  Rep.  376,  27  L.  R.  A. 
Pac.  30;  Lane  v.  Lane,  57  Colo.  419,        (N.  S.)   300,  97  Pac.  378. 

140  Pac.  804.  17  pajmer  v.  Noe   (Okl.),  150  Pac. 

14  Hank  of  Bromfield  v.  McKinley,       ^q2 


53  Colo.  279,  125  Pac.  493.  Contra, 
see  Witt  v.  Campbell-Lakin  Segar  Co., 
66  Or.  144,  134  Pac.  316. 


18  Weishaar   v.    Pendleton,    73    Or. 
190,  144  Pac.  401. 


15  Roper   V.    Gould,    22    Cal.    App.  *^  Jensen  v,  Wilslef,   36    Nev.   37, 
114,    133    Pac.    622;    Cal.    Civ.    Code,  Ann.  Cas.  1914D,  1220,  132  Pac.  16. 
3118.  20  Murphy  v.  Panter,   62   Or.   522, 

16  Benton  v.  Benton,  78  Kan.  366,  125  Pac.  292. 
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action.^^  Plaintiff's  ownership  of  a  note  need  not  be 
alleged,  it  being  presumed.^^  If  the  defendant  requires  a 
more  definite  statement  as  to  whether  the  plaintiff  is  owner 
or  holder  for  collection,  he  may  seek  it  by  demurrer.^^  The 
Wyoming  statute  prescribes  the  form  of  pleading  upon  an 
instrument  for  the  unconditional  payment  of  money  ;^'*  and 
a  check  is  held  to  be  such  an  instrument.^^  It  is  not  neces- 
sary to  allege  consideration,  since  it  is  presumed,^^  but  a 
transferee  without  indorsement  should  prove  considera- 
tion.^'^ Where  a  note  is  to  become  due  upon  a  transfer 
or  sale  of  real  property  by  the  maker,  such  a  sale  or  trans- 
fer must  be  alleged.^^  Where  the  promise  is  to  pay  as  soon 
as  the  payor  is  able,  it  does  not  require  any  allegation  to 
the  effect  that  he  has  ability  to  pay.^^ 

In  an  action  against  an  indorser,  the  complaint  must 
allege  that  notice  has  been  given  and  payment  refused  by 
the  payor,^**  but  if  presentment  to  the  indorser  as  well  as 
the  maker  is  alleged,  the  complaint  is  not  defective  in  fail- 
ing to  allege  notice  of  dishonor.^^  An  allegation  that  "the 
defendant  has  refused  and  still  refuses  to  pay"  the  note 
is  not  a  sufficient  allegation  of  nonpayment  as  against  a 
general  demurrer.^^    An  allegation  that  a  certain  amount 

21  Agnew  V.  Mathieson,  26  Colo.  27  Witt  v.  Campbell-Lakin  Segar 
App.    59,    140    Pac.    484;    Turner    v.        Co.,  66  Or.  144,  134  Pac.  316. 

First   Nat.    Bank,    40    Okl.   498,    139  28  Loveday    v.    Parker,    50    Wash. 

Pac.  703.  260,  97  Pac.  62. 

22  Yellow  Jacket  Gold  &  Silver  29  Benton  v.  Benton,  78  Kan.  366, 
Min.  Co.  V.  Holbrook,  24  Cal.  App.  ^3^  ^^  g^  ^^^^  g^g^  27  L.  E.  A. 
687,  142  Pac.  128;  Goldberg-Bowen  &  .^^   g  ,  gg^   g^  p^^_  g^g^ 

Co.  V.  Dimick,  169  Cal.  187,  146  Pac. 
672. 

23  Craig  V.  Palo  Alto  Stock  Farm, 
16  Idaho,  701,  102  Pac.  393. 

24  Wyo.  Comp.  Stats.  1910,  4406. 

25  Brown  v.  Cow  Creek  Sheep  Co.,  ^^  ^^^  La  Vergne  v.  Globe  Printing 
21  Wyo.  1,  126  Pac.  886.                               Co.,  27  Colo.  App.  308,  148  Pac.  923. 

26  Kenison  v.  Campbell,  21  Cal.  32  Poetker  v.  Lowry,  25  Cal.  App. 
App.  193,  131  Pac.  89.                                  616,   144   Pac.    981;   Lancoln   County 


30  Grimes  v.  Tait,  21  Okl.  361,  99 
Pac.  810;  Eobinson  v.  Holmes,  57  Or. 
5,  109  Pac  754;  Shaffer  v.  Govrcau, 
36  Okl.  267,  128  Pac.  507. 
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is  a  reasonable  attorney's  fee  to  be  allowed  does  not  need 
to  be  accompanied  by  an  allegation  of  any  agreement  as 
to  what  the  amount  should  be  between  the  client  and  at- 
torney ;^^  and  the  fee  may  be  allowed  without  any  allega- 
tion as  to  the  reasonable  value  of  the  attorney's  services.^^ 

§  5386.  Negotiability. — A  negotiable  instrument  is  a 
written  promise  or  request  for  the  payment  of  a  certain 
suin  of  money  to  order  or  bearer,  and  must  be  pnyabie  in 
money  only,  without  any  conditions  not  certain  of  fulfill- 
ment.^^ A  note  which  is  payable  to  the  payee  but  not  to 
bearer  or  order,  and  is  secured  by  a  mortgage,  is  not  nego- 
tiable.^^ The  uniform  negotiable  instrument  of  law  does 
not  alter  the  law  as  to  non-negotiable  paper.^^ 

To  be  negotiable,  a  note  must  be  payable  on  demand  or 
at  a  fixed  time,  and  a  fixed  time  means  a  fixed  period  after 
date,  or  on  or  before  a  fixed  future  time  specified,  or  on  the 
occurrence  of  a  specific  event  which  is  certain  to  happen,  or 
at  a  fixed  time  thereafter  though  the  time  of  happening  is  un- 
certain.^^ A  note  has  been  held  to  be  uncertain  in  time  of 
payment  where  payment  is  to  be  made  in  case  of  a  sale  f^" 
where  all  principal  and  interest  is  to  become  due  upon  any 
default  ;^^  where  it  is  combined  with  an  executory  agree- 
ment ;*°  when  payment  may  be  required  at  any  time  the 

Bank  v.  Fetterman,  170  Cal.  357,  149  37  Reynolds   v.   Vint,    73   Or.    528, 

Pac.  811;  First  Nat.  Bank  v.  Silver,  144   Pac.   526;    Adams   v.   Thurmond 

45  Mont.  231,  122  Pac.  584.  (Okl.),  149  Pac.  1141. 

33  Bell  V.  Camm,  10  Cal.  App.  388,  ^^  ^^  Groat  v.  Focht,  37  Okl.  267, 
102  Pac    225  ^^^     ^^'^'     ^''^'>     ^^^'     Comp.     Laws 

1909,  4436,  4439. 

34  Florence  Oil  &  Rcf.  Co.  v.  Hia-  oa,.  t>„  <.  w  n     oa    /->i  i     o^o 

38a  Porter   v.    Wold,    34    Okl.    253, 
watha  Gas  O.  &  R.  Co.,  55  Colo.  378,       ^gy  Pac   43^ 
135  Pac.  454.  33  g^^   ^_   j^.^^g^   2^   ^^^    ^^^^    ^^ 

35  Citizens'  Sav.  Bank  v.  Landis,  37  l.  R.  A.  (N.  S.)  1111,  127  Pac.  427; 
Okl.  530,  132  Pac.   1101.  Bright  v.  Offield,  81  Wash.  442,   143 

36  Quast  V.  Ruggles,  72  Wash.  609,  Pac.  159;  Rem.  &  Bal.  Codes,  3393, 
131  Pac.  202;   Bell  v.  Riggs,  34  Okl.  subd.  2. 

834,  41   L.  R.  A.   (N.  S.)    1111,   127  40  Harrison  v.  Turner,  27  Cal.  App. 

Pae.  427.  423,  150  Pac.  395. 
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payee  feels  himself  to  be  insecure;*^  where  it  provides  for 
a  greater  rate  of  interest  after  maturity  ;*^  where  excep- 
tions are  waived  therein  ;^^  where  a  discount  for  payment 
before  maturity  is  provided  for.^^*  A  note  secured  by  a 
mortgage  is  non-negotiable.^*  Unless  the  statute  expressly 
provides  to  the  contrary,  a  note  which  provides  for  an  at- 
torney's fee  in  case  of  collection  by  suit  is  non-negotiable 
for  want  of  certainty  in  the  amount.*^  A  note  which  pro- 
vides for  exchange  is  not  thereby  rendered  non-negotiable.*® 
If  a  note  does  not  expressly  adopt  the  conditions  of  a  mort- 
gage securing  it,  a  mere  reference  to  the  mortgage  does 
not  affect  its  negotiability.*'^  Since  a  mortgage  is  an  inci- 
dent to  a  note  which  it  secures,  the  assignment  of  the  mort- 
gage does  not  affect  the  negotiability  of  the  note.*^ 

§  5410.  Accommodation  indorsement. — In  Oregon,  an 
accommodation  maker  of  a  non-negotiable  note,  known  to 
be  such  by  the  payee,  is  entitled  to  the  rights  of  a  surety, 
and  a  release  by  the  payee  of  securities  given  by  the  prin- 
cipal debtor  releases  such  maker  pro  tanto.'^^  Payment  by 
an  accommodation  indorser  vests  in  him  all  the  rights  of 
the  holder  from  whom  he  acquired  title.^®    An  indorsement 

41  Reynolds  v.  Vint,  73  Or.  528,  37;  Adams  v.  Thurmond  (Okl.),  149 
144   Pac.   526.  Pac.    1141;    McCornick   v.   Swem,    36 

42  Citizens'  Sav.  Bank  v.  Landis,  Utah,  6,  20  Ann.  Gas.  1368,  102  Pac. 
37  Okl.  530,  132  Pac.  1101.  626;   Utah  Banking  Co.  v.  Newman, 

43  Navajo  County  Bank  v.  Dolson,  44  Utah,  194,  138  Pac.  1146. 

163   Cal.   485,   41  L.   R.   A.    (N.   S.)  46  Bright  v.  Offield,  81  Wash.  442, 

787,  126  Pac.  153.  143  Pac.  159. 

43a  Farmers'  Loan  &  T.  Co.  v.  Mc-  ^^  ^^^^^^  ^   q^^j^^  g^  ^^^^    ^^^^ 

Coy,  32  Okl.  277,  40  L.  R.  A.  (N.  S.)  ^^g    p^^_    ^59.    ^^     ^    ^al.    Codes, 

177,   122   Pac.   125.  3394 

44  Helmer  v.  Parsons,  18  Cal.  App, 
450,  123  Pac.  356;  National  Hard- 
ware Co.  V.  Sherwood,  165  Cal.  1,  130 
p^p    ggj  49  Reynolds    v.    Vint,    73    Or.    528, 

45  American  National  Bank  v.  Hal-        1^4  Pac.  526. 

sell,  43  Okl.  126.  140  Pac.  390;   Mc-  ^^  LiH  v.  Gleason^  92  Kan.  754,  142 

Ewen  V.  Black,  44  Okl,  644,  146  Pae.       Pac.  287. 


48  Bailey  v.  Inland  Etapire  Co.,  75 
Or.  309,  146  Pac.  991. 
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of  a  note  after  it  has  been  delivered  to  the  payee  is  of  no 
effect  in  the  absence  of  any  new  consideration."    Where 
a  guaranty  of  payment  is  written  on  the  back  of  the  note 
and  signed,  the  signer  is  a  guarantor  or  an  indorser;^^  and 
if  it  is  a  non-negotiable  note,  the  indorser  is  liable  as  a 
niaker.^^     A  party  who  indorses  for  accommodation  and 
one  who  is  an  accommodation  maker  are  joint  cosureties 
with  the  maker  of  the  note.^^    An  accommodation  indorser 
or  an  indorser  at  the  request  of  the  payee  is  a  guarantor 
of  the  note.^^    An  indorsement  upon  condition  that  it  would 
not  be  operative  until  an  indorsement  by  the  payee  is  re- 
garded as  a  second  indorsement.'^^    Where  the  makers  of 
a  note  are  jointly  and  severally  liable  to  the  payee,  their 
liability  to  the  party  who  guaranteed  payment  of  the  note 
is  also  joint  and  several.^^    An  accommodation  maker,  be- 
ing a  cosurety  with  the  accommodation  indorser,  may  have 
contribution  as  against  the  indorser.^^     Under  some  stat- 
utes, one  who  signs  an  instrument  otherwise  than  as  the 
maker,  drawer  or  acceptor,  is  an  indorser,^^  and  under  such 
a  law  one  signing  on  the  back  of  the  note  prior  to  delivery 
is  an  indorser.^" 

§  5415.    Indorsement,  effect  of. — The  indorser  of  a  nego- 
tiable note  impliedly  warrants  that  it  is  genuine  and  valid 

51  Bank   of   CarroUton  v.  Letting,       93,  46  L.  E.  A.  (N.  S.)  162,  131  Pac. 
37  Okl.  8,  44  L.  E.  A.   (N.  S.)   481,        1006. 

130  Pac.  144.  56  Lumbermen's      Nat.      Bank      v. 

52  Melancler  v.  Western  Nat.  Bank,  Campbell,  61  Or.  123,  121  Pac.  427. 
21  Cal.  App.  462,  132  Pac.  265.  57  -{^q^Iq       y,      Beeman-Spaulding- 

53  Lumbermen's      Nat.      Bank      v.  Woodward  Co.,  65  Or.  93,  46  L.  E.  A. 
Campbell,  61  Or.  123,  121  Pac.  427.  ^^,    g,^    ^go^  131  p^^^  ^qqq^ 

54  Hunter   v.    Harris,    63    Or.    505,  ^^  ^^^^^^    ^^    ^^^^^^    ^3    ^^    ^^^^ 

127Pae.  786.  127  Pac.  786. 

55  Mutual  Life  Ins.  Co.  v.  Eeid,  21 

Colo.  App.  143,  121  Pac.   132;   Lum-  '^  M^'^o  ^"^^  Codes,  3520. 

bermen's  Nat.  Bank  v.  Campbell,  61  60  Bank    of    Montpelier    v.    Mont- 

Or    123    121  Pac.  427-   Nobli^  v.  Bi^e-  pelier  Lumber  Co.,  16  Idaho,  730,  102 

niau-Spauldiug-Woodward  Co.,  65  Or.  Pac.  685. 
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as  to  its  purports,  and  tliat  the  indorser  has  lawful  title 
thereto.^^  By  indorsing  a  note  in  blank  the  solvency  of 
the  parties  prior  is  warranted,  and  if  the  bank  which  is- 
sued a  certificate  of  deposit  becomes  insolvent  before  the 
certificate  is  deposited,  the  second  indorser  is  liable  to  pay 
the  amount.^^  The  indorsement  of  a  note  is  a  contract, 
which  cannot  be  changed  to  a  guaranty  by  an  oral  agree- 
ment.^^ Where  a  note  is  non-negotiable,  the  writing  of  the 
name  of  the  transferee  or  payee  on  the  back ^  of  it  operates 
only  as  an  assignment  without  any  further  liability.^* 

§  5435.  Defenses  against  assignee. — A  holder  in  due 
course  is  one  who  has  taken  an  instrument,  regular  on  its 
face,  before  it  was  overdue,  and  without  notice  that  it  had 
been  previously  dishonored,  in  good  faith,  and  without  no- 
tice of  any  infirmity  in  the  instrument  or  title  of  the  person 
negotiating  it.^^  A  transfer  without  indorsement  passes 
the  note  as  a  mere  chose  in  action  subject  to  all  equities,^" 
and  the  same  rule  applies  where  the  note  is  made  directly 
to  a  third  party  without  passing  through  the  hands  of  the 
real  payee.^^  The  transferee  of  a  negotiable  note  having 
notice  of  defenses  takes  only  under  the  assignee.^^  If  there 
is  nothing  about  the  note  itself  to  excite  suspicion,  a  pur- 
chaser need  not  inquire  considering  the  execution  of  the 
consideration  for  which  it  was  given,  nor  need  he  inquire 
whether  the  indorser  has  performed  or  is  able  to  perform 

61  Hamilton  v.  Diefenderfer,  21  143  Pac.  159;  MeEwen  v.  Black,  44 
Wyo.    266,    131    Pac.    37,    L33    Pac.       Okl.  644,  146  Pac.  37. 

1081.  65  Southwest   Nat.   Bank  v.  Baker, 

62  .Jensen   v.  Wilslef,   36   Nev.   37,       03  Idaho,  428,  130  Pac.  799. 


66  Witt    V.    Campbell-Lakin    Segar 
Co.,  66  Or.  144,  134  Pac.  316. 


Ann.  Cas.  1914D,  1220,  132  Pac.  16; 
Nev.  Eev.  Law,  2613. 

63  Merchants'  Nat.  Bank  t.  Bentel, 
166    Cal.    473,    137    Pac.    25;    Farns-  67  Jones  v.  Citizens' State  Bank,  39 
worth  V.  Burdick,   94   Kan.   749,   147       O^^-  -^93,  135  Pac.  373. 

Pac.  863.  68  McKenney     v.     Ellsworth,     165 

64  Bright  V.  Ollicld,  81  Wash.  442,       Cal.  326,  132  Pac.  75. 
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his  undertaking,^^  but  mere  knowledge  sufficient  to  excite  sus- 
picion, or  circumstances  which  are  sufficient  to  put  an  or- 
dinary person  upon  inquiry,  will  not  defeat  the  title  of  the 
owner  of  a  negotiable  instrument  in  the  absence  of  bad 
faith  on  his  part  J''  The  purchaser  is  not  compelled  to  seek 
the  maker  to  determine  whether  there  has  been  any  bad 
faith  in  the  transaction  in  which  the  note  was  given."^^  One 
who  receives  the  note  of  a  corporation  from  an  officer  for 
a  personal  debt  does  so  at  his  peril  ;'^^  but  the  purchase  of 
a  note  from  one  who  has  a  shady  reputation  is  not  sufficient 
to  put  the  purchaser  upon  notice  that  there  was  fraud  in 
the  procurement  of  the  noteJ^  Any  recital  in  the  note 
which  shows  that  it  is  not  negotiable,  such  as  a  recital  that 
it  is  secured  by  a  mortgage,  informs  the  purchaser  that  he 
is  taking  the  note  subject  to  any  equity  which  the  maker 
may  have  against  the  payeeJ^  The  purchaser  of  a  note 
which  is  payable  in  installments  after  one  installment  is 
due  and  remains  unpaid  is  charged  with  notice  of  the  dis- 
honor of  the  entire  note  and  of  the  maker's  equity,  which 
infirmity  affects  every  installment  alikeJ^  The  buyer  of 
overdue  paper  takes  it  with  notice  that  it  is  subject  to  such 
defenses  as  fraud,  illegality,  duress,  want  of  consideration, 
payment  or  any  other  equitable  defense  arising  out  of  the 
transaction  in  which  it  was  given.'^*    A  note  ceases  to  be 

69  Citizens'    Bank    v.    Stewart,    22  74  Helmer  v.  Parsons,  18  CaJ.  App. 
Cal.  App.  91,  133  Pac.  337.  450,  123  Pac.  356;  Jenkins  v.  Plant- 

70  Citizens'    Sav.    Bank    t.   Landis,  «^    ^  Mechanics'  Bank,  34  Okl.  607, 
37  Okl.  530,  132  Pac.   1101.  ^^G  Pac.  757;   Nelson  v.  Southworth, 

71  w  1,  r>  ^       «Q   w    1,     5in         93  ^^°-  532,  144  Pac.  835;  Voris  v. 
71  Wells   V.   Duffy,   69   Wash.   310,        „  ,  ,  ,  -r^  „ 

■"  '       Schoonover,  91  Kan.  530,  50  L.  R.  A. 


124  Pac.  907;  McPherrin  v.  Tittle,  36 
Okl.  510,  44  L.  R.  A.  (N.  S.)  395,  129 
Pac.  721. 


(N.  S.)    1097,  138  Pac.  607. 

75  Hall  V.  E.  W.  Wells  &  Son,  24 
Cal.  App.  238,  141  Pac.  53;  McPher- 

72  Jenkins  v.  Planters    &  Mechan-       ri^  ^_  tj^.j^^  3q  qj^j    gjQ^  ^ ^  j^   ^   ^ 

ics'  Bank,  34  Okl.  607,  126  Pac.  757.  (^    S.)    395    129   Pac.   721. 

73  Vaughan    v.    Brandt,    21    Idaho,  76  Hall  v.  E.  W.  Wells  &  Son,  24 
628,  123  Pac.  591.                                         Cal.  App.  238,  141  Pac.  53. 
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negotiable  upon  reaching  maturity/'^  and  money  on  deposit 
in  a  bank  which  becomes  insolvent  is  a  valid  counterclaim 
against  a  note  which  the  bank  received  after  maturity  J* 
One  who  takes  a  note  as  collateral  security  for  a  debt  is  a 
holder  in  due  course,''^^  even  though  it  be  for  a  pre-existing 
debt.^**  The  assignee  of  a  bona  fide  purchaser  of  a  note 
takes  it  free  from  all  equities,  although  he  had  notice  liim- 
self.^^  A  holder  in  due  course  may  recover  upon  a  note 
which  was  stolen  from  the  maker  before  its  delivery.^-  A 
maker  who  pays  a  note  to  a  party  who  does  not  have  the 
note  in  possession  and  is  not  able  to  surrender  it  does  so 
at  his  peril,  and  has  no  defense  on  account  of  such  payraent 
in  an  action  brought  by  the  actual  owner  and  indorsee  of 
the  note.*^ 

§  5465.  Defenses — Nonpresentment. — ^Presentment  to  the 
maker,  as  well  as  demand  for  payment,  and  notice  of  dis- 
honor and  nonpayment  are  essential  to  the  liability  of  an 
indorser  upon  a  negotiable  instrument  in  the  absence  of 
any  waiver  of  such  notice.^^  An  indorser  on  a  non-negoti- 
able note  is  liable  as  a  maker  without  demand  or  notice.®* 
Failure  to  allege  notice  of  presentation  and  dishonor  does 
not  render  the  complaint  subject  to  demurrer.®^    The  law 

77  Southard  v,  Latham,  18  N.  M.  Simpson  v.  Denver  &  E.  G.  E.  Co..  43 
503,  50  L.  E.  A.  (N.  S.)  871,  138  Utah,  105,  46  L.  E.  A.  (N.  S.)  11G4, 
Pac.  205.  134  Pae.  883. 

78  First  Nat.  Bank  v.  Lewis,  57  83  Herron  v.  Gear,  26  Cal.  Ai)p.  18, 
Colo.   124,   139   Pac.   1102.  145  Pac.  731. 

79  Bailey  v.  Inland  Empire  Co.,  75  ^^  Navajo  County  Bank  v.  Dolson, 
Or.  309,  146  Pac.  991;  National  Bank  163  Cal.  485,  41  L.  E.  A.  (N.  S.^ 
of  Commerce  v.  Armbruster,  42  Okl.  787,  126  Pac.  153;  Merchants'  Nat. 
65G,  142  Pac.  393.  Bank  v.  Bentel,  166  Cal.  473,  137  Pac. 

80  German-American        Bank        ▼.  25. 

Wright,  85  Wash.  460,  148  Pac.  769.  85  Lumbermen's   National   Bank   v. 

81  Underwood  v.  Fosha,  96  Kan.  Campbell,  Gl  Or.  123,  121  Pac.  427; 
240,  150  Pac.  571.  Tilden  v,  Goldy  Machine  Co.,  9   Cal. 

82  Angus  V.  Downs,  85   Wash.  75,  App.  9,  98  Pae.  39. 

L.  E.   A.   1915E,   351,  147   Pac.   630;  86  Moore    v.    First    Nat.    Bank,    30 

Eem.  &  Bal.  Codes,  sec.  3407;  but  see,       Okl.  623,  121  Pac.  626. 
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of  the  place  where  the  note  is  payable  governs  all  ques- 
tions as  to  payment,  days  of  grace,  notice  of  nonpayment, 
the  medium  of  payment  and  negotiability.®'^  Presentment 
of  a  note  to  a  bank  where  it  was  payable  on  the  day  it 
matured  is  not  defective  because  it  was  not  left  at  the  bank 
during  all  that, day.*®  Where  the  holder  of  a  check  is  in 
the  same  place  where  the  bank  is  located,  he  must  present 
the  check  before  the  close  of  banking  hours  on  the  day  fol- 
lowing its  receipt.®^ 

The  maker's  adjudication  in  bankruptcy,  whether  known 
to  the  indorser  or  not,  does  not  excuse  presentment  and  de- 
mand.®°  Waiver  of  notice  does  not  waive  presentment.^^ 
A  letter  by  the  indorser  to  the  indorsee  of  a  negotiable  note 
stating  that  the  maker  informed  him  that  he  was  in  bank- 
ruptcy but  expected  to  handle  the  note  upon  partial  pay- 
ments, and  that  the  indorser  and  maker  would  probably 
be  able  to  care  for  the  indorsee  in  some  way,  does  not 
amount  to  a  waiver  of  notice  of  dishonor.^^  An  indorser 
who  promises  to  look  after  a  note  waives  presentment  and 
notice  of  nonpayment.^^  It  is  a  sufficient  presentment  if 
the  note  is  actually  in  the  bank  where  it  is  payable  at 
maturity.'* 

§  5469.  Defense  of  unreasonable  delay. — Where  the 
holder  of  a  check  is  in  the  same  place  where  the  bank  is 
located,  he  must  present  the  check  before  the  close  of  bank- 
ing hours  on  the  day  following  its  receipt.®^  The  apparent 
maturity  of   a  note  which   draws  interest  and  is  payable 

87  Coekburn  v.  Kinsley,  25  Colo.  »2  Eoper  v.  Gould,  22  Cal.  App. 
App.  89,  135  Pac.  1112.  114,  133  Pac.  622. 

88  Archuleta  v.  Johnston,  53  Colo.  93  j^-jj^^^  ^  B^^^^  gg  g-^^  jgg^  jgg 
393.  127  Pac.  134.  p^^^    553 

89  Turner  v.   Kimble,   37    Okl.    92, 

130  Pac    563  ^*  ^^  Lavergne  v.   Globe  Printing 

00  Roper   V.    Gould,    22    Cal.  App.       Co.,  27  Colo.  App.  308,  148  Pac.  923. 

114,  133  Pac.  622.  95  Turner   v.   Kimble,   37   Okl.    92, 

91  Cal.  Civ.  Code,  3159.  130   Pac.   503. 
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upon  demand  is  one  year  from  its  date,^^  and  a  demand 
made  more  than  four  months  after  such  maturity  is  made 
too  late  to  charge  an  indorser,®'''  The  presentment  must 
be  made  within  a  reasonable  time  and  such  time  depends 
upon  the  situation  of  the  parties  with  reference  to  one  an- 
other and  the  bank  and  upon  other  material  facts  entering 
into  the  particular  transaction.®^ 

§  5480.  Defense  of  duress. — Where  the  maker  of  a  note 
is  prevented  from  exercising  his  free  will  by  reason  of  the 
payee's  threat,  he  may  repudiate  the  note  for  duress,  which 
may  exist  whether  the  threat  be  sufficient  or  insufficient  to 
overcome  the  mind  of  a  man  of  ordinary  courage;''®  but 
preference  and  goodwill  toward  an  aged  person  is  not  suffi- 
cient to  show  undue  influence  in  the  execution  of  a  check, 
in  the  absence  of  imposition  or  fraud. ^®^  Duress  to  invali- 
date a  note  is  sufficiently  shown  by  proof  that  the  maker 
was  kept  for  several  hours  under  surveillance  and  was  told 
that  he  could  not  leave  the  room  until  he  gave  the  deed  and 
note,  and  was  threatened  with  disgrace  if  he  did  not.^'^^ 
Misrepresentation  to  the  effect  that  a  railroad  would  be 
diverted  to  another  location  if  a  bonus  note  was  not  given, 
not  being  entirely  relied  on  at  the  time  of  making  the  note, 
is  no  defense.^"^ 

§  5489.  Payment,  what  is. — Payment  of  a  note  dis- 
charges the  debt,  and  where  a  note  is  paid  by  an  indorser 
and  is  treated  by  the  person  receiving  payment  as  paid, 
such  indorser  cannot  reissue  the  note  without  the  consent 

96  Cal.  Civ.  Code,  3135.  loo  Coe  v.  McGran,  23  Idalio,  582, 

97  Merchants'    Nat.    Bank    v.   Ben-        131  pac.   1110. 
tel,  166  Cal.  473,  137  Pae.  25. 

08  Babcock  v.  City  of  Rocky  Ford, 
25  Colo.  App.  312,   137  Pac.  899. 

99  Cornwall  v.  Anderson,  85  Wash,  102  Southard  v.  Arkansas  Valley  & 

369,  148  Pac.  1.  W.  Ry.,  24  Okl.  408,  103  Pac.  750. 


101  McNair   v.   Benson,   63    Or.   66, 
126  Pae.  20. 
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of  the  otlier  parties  thereto. ^°^  Payment  of  a  bill  of  ex- 
change can  be  made  only  by  delivery  of  the  actnal  cash  or 
an  adjustment  of  account  by  agreement. ^^^  The  giving  and 
acceptance  of  a  renewal  note  is  not  payment  of  the  original 
note,  although  the  original  note  is  surrendered;  the  pre- 
sumption is  against  any  such  agreement.^**^  Where  a  note 
gives  an  option  to  take  mining  stock  in  payment,  the  com- 
mencement of  an  action  by  the  payee  upon  the  note  consti- 
tutes a  rejection.^"®  Payment  by  an  accommodation  in- 
dorser  is  not  a  discharge  of  the  note.^°'^ 

A  person  paying  a  negotiable  note  should  require  pres- 
entation before  making  payment,  since  otherwise  the  pay- 
ment is  at  his  risk.^°^  Payment  of  a  non-negotiable  note 
at  the  designated  place,  when  made  to  the  ostensible  owner, 
who  thereupon  released  the  mortgaged  premises,  discharges 
the  debt,  although  the  money  never  reaches  the  assignee, 
then  the  real  owner  of  the  note.^°^  A  provision  in  a  note 
which  makes  it  payable  at  a  certain  bank  does  not  make 
the  bank  the  agent  of  the  payee  to  receive  the  money,  un- 
less the  bank  is  actually  in  possession  of  the  note  when  the 
money  is  sent."" 

§  5508.  Defense — Fraud. — ^In  order  to  cancel  an  accom- 
modation note  on  the  ground  of  fraud,  it  must  appear  that 
the  accommodation  indorser  signed  in  reliance  on  the  rep- 
resentations of  the  payee."^    Fraud  and  failure  of  con- 

103  Miller  v.  Del  Rio  Min.  etc.  Co.,  107  Lill  v.  Gleason,  92  Kan.  754, 
25  Idaho,  83,  136  Pac.  448;   Suther-       142  Pac.  287. 

land   V.   Pallister,   50  Wash.   552,   97  los  Hayden  v.  Speakman,  20  N.  M. 

Pac.  745.  513^  150  Pac.  292. 

104  Hanna   v.   McCrory,   19   N.   M.  ,„„  c,  •,    ,  ,         t^  ,  ,       .,    ^, ,    o^-, 

105  Bridge   v.    Connecticut    Mutual 

Life  Ins.  Co.,  167  Cal.  774,  141  Pac.  "°  Kelsay  v.  Taylor,  56  Or.  13,  107 

375;   Peden  v.  Birkle,  27  Colo.  App.  Pac.   609. 

323,  148  Pac.  913;  Hutchins  v.  Stan-  m  Williams     ▼.     Hasshagen,     166 

ley,  88  Kan.  739,  129  Pac.  1180.  Cal.  386,  137  Pac.  9;  Cal.  Civ.  Code, 

106  Ostrom   v.    Woodbury,    18    Cal.  1568,  1572. 
App.  142,  122  Pac.  825. 
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sideration  for  notes  given  to  the  agents  of  the  payee  are 
good  defenses."^  A  check  given  to  induce  another  to  for- 
bear bringing  an  action  upon  a  chattel  mortgage  is  not 
invalid  for  want  of  consideration  or  because  of  fraud,  upon 
the  representations  that  the  mortgage  upon  which  the 
claim  was  made  was  a  valid  mortgage,  when  as  a  matter  of 
fact  it  was  not.^^^  The  admission  of  the  execution  of  a  note 
which  was  secured  by  duress  may  be  made  without  it  being 
a  ratification  of  its  execution. ^^^ 

§  5521.  Possession  —  Evidence  of  ownership.  —  The 
holder  of  a  note  who  has  obtained  a  judgment  thereon  has 
no  legal  right  to  retain  possession  of  the  note,  and  his  pos- 
session raises  no  presumptions  in  his  favor."^  The  pre- 
sumption that  the  payee  is  the  legal  owner  of  an  indorsed 
note  is  not  affected  by  the  fact  that  her  father  had  posses- 
sion thereof  and  delivered  the  note  to  another  before  his 
death."^  Where  a  draft  has  not  been  indorsed  to  the  per- 
son asserting  ownership  he  has  the  burden  of  proving  such 
ownership.^"  Where  there  is  no  proof  of  the  genuineness 
of  the  alleged  indorsement  of  a  note  payable  to  order,  proof 
of  the  mere  possession  of  the  note  is  not  sufficient  to  sup- 
port a  claim  of  ownership,^^^  but,  in  the  absence  of  any 
evidence  to  the  contrary,  the  holder  of  a  note  under  an  in- 
dorsement is  presumed  to  be  the  owner,^^^  and  such  title  is 
not  subject  to  rebuttal  so  long  as  the  maker  is  protected 
from  further  claim  upon  a  payment  of  the  judgment.^^^ 


112  Bank  of  Gresham  v.  Walch,  76        421,  L.   E.   A.   1915B,  475,   141   Pac 
Or.  272,  147  Pac.  534;  L.  O.  L.  5885, 
5861. 


103. 

117  First     Nat.     Back     v.     Moniot 
(Okl.),    150    Pac.    1040;    Gleason    v. 

113  Petlen  v.  Birkle,  27  Colo.  App.       Denson.  65  Or.  199,  132  Pac.  530. 
323,  148  Pac.  913.  118  Witt  v.   Campbell-Lakin   SegaJ 

114  McNair  t.  Benson,   63  Or.   66,       Co.,  66  Or.  144,  134  Pac.  316. 

126  Pac.  20.  "^  *^^'-     ^^^^     ^^^-     ^^°^-     ^^^^> 

_              .  ,     -     _     .  subds.   11,   15. 

115  Utah     Commercial     &     Savings  ^^^  ^^^^^^^^^   ^    Stansbury,    13   Cal. 
En.nk  V.  Fox,  44  Utah,  323,  140  Pac.  ^^^^    ^^^^    ^^^    p^^     ^.^,    -g^^^l^^, 

^^0-  Estate   Co.   v.   Fraser,    11    Cal.   App. 

116  Escamilla  v.  Pingree,  44  Utah,       373,  105  Pac.  130. 
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CHAPTER  CXXXI. 
ON  JUDGMENTS  AND  STATUTES. 

§  5583.     Action  lies  on  judgment  or  decree. 

§  5588.     Judgments,  how  pleaded. 

I  5589.     The  same — On  foreign  judgment. 

§  5597.     Limitations. 

§  5600.     Defenses — No  jurisdiction. 

§  5630.     Statutes,  how  pleaded. 

§  5631.     Foreign  statutes,  how  pleaded. 

§  5639a.  Form  1606a.  Complaint — On  judgment  partially  satisfied. 

§  5639b.  Form  1606b.  Complaint — On  judgment  for  deficiency  after  foreclosur* 

sale. 
§  5639c.  Form  1606c.  Complaint — On  judgment  assigned. 

§  5583.  Action  lies  on  judgment  or  decree. — A  judgment 
sued  on  must  be  a  definite  and  personal  judgment  for 
money,  final,  unsatisfied  and  capable  of  immediate  enforce- 
ment.^ For  the  purpose  of  its  enforcement  a  judgment  is 
evidenced  by  its  own  existence  immediately  upon  rendition 
and  entry.^ 

§  5588.  Judgments,  how  pleaded. — A  petition  in  an  ac- 
tion upon  a  judgment  is  not  demurrable  for  failure  to  state 
that  the  judgment  was  final  and  not  appealed  from,  where 
it  states  facts  which  show  that  the  judgment  is  valid  and 
subsisting.^  The  pleading  should  show  that  the  judgment 
remains  unsatisfied.*  An  allegation  that  the  judgment  of 
a  court  of  general  jurisdiction  *'was  duly  given  and  made" 
implies  a  lawful  judgment.^ 

1  Brandt    v.    Meade,    17    Ariz.    34,  3  Chitty  v.  Gillett  (Okl.),  148  Pac. 

148   Pac.   297.  1^48. 

4  Brandt    v.    Meade,    17    Ariz.    34, 

2  Sweetser    v.    Fox,    43    Utah,    40,       ,  .„  p       097 

Ann.   Cas.    1916C,    620,   47   L.   E.  A.  5  Ilibernia  Savings  &  Loan  Soc.  v. 

(N.  "S.)  145,  134  Pac.  599.  Boyd,  155  CaL  193,  100  Pac.  239. 
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§  5589.  The  same — On  foreign  judgment. — An  action  at 
law  lies  for  the  recoveiy  of  money  based  upon  a  decree 
of  a  foreig-n  court  of  equity.  The  party  who  is  alleging 
a  judgment  of  a  subordinate  court  of  a  sister  state,  and 
who  sets  facts  purporting  to  confer  jurisdiction,  must  state 
all  the  facts  necessary  to  give  jurisdiction.^  A  foreign 
judgment,  which  shows  that  the  "plaintiff,  Nannie  D. 
Morris,  whose  name  is  now  Nannie  D.  Wyatt"  shall  re- 
cover, shows  a  judgment  in  favor  of  the  latter  and  she 
may  sue  thereon  in  that  name.*^  An  action  may  be  brought 
upon  the  decree  of  a  foreign  court  which  adjudges  the  un- 
conditional payment  of  money,  notwithstanding  the  plain- 
tiff is  required  by  the  same  judgment  as  a  preliminary 
to  deposit  certain  documents  with  the  clerk  to  be  deliv- 
ered on  payment  of  the  judgment.^  An  action  may  be 
maintained  upon  a  foreign  judgment  while  a  motion  for  a 
new  trial  is  pending  and  before  the  time  for  appeal  has 
ez^pired,  if  the  judgment  in  the  foreign  state  has  not  been 
stayed.* 

§  5597.  Limitations. — Action  upon  a  judgment  for  main- 
tenance is  barred  in  California  by  a  five-year  statute  of 
limitations  which  begins  to  run  from  the  date  of  the  judg- 
ment.^® The  time  is  eight  years  in  Utah."  Under  a  stat- 
ute which  provides  that  no  action  shall  be  had  on  a  domes- 
tic judgment  by  which  a  lien  shall  be  extended  longer  than 
six  years  from  the  entry  of  the  original  judgment,  an  action 
brought  one  day  before  the  expiration  of  a  judgment  is 

6  De  Vail  V.  De  Vail,  57  Or.  12S,  lO  Simpson  v.  Simpson,  21  Cal. 
109  Pae.  755,  110  Pae.  705.                          App.  150.  131  Pac.  99;  Cal.  Code  Civ. 

7  Interstate  Savings  &  Trust  Co.  v.        Proc.  336,  snbd.  1. 

Wyatt,  27  Colo.  App.  217,  147  Pac.  ^^  Sweetser   v.    Fox,   43   Utah,   40, 

'^^'*-  Ann.    Gas.    1916C,   620,   47   L.   E.   A. 

8  McLain  v.  Parker,  88  Kan.  717,        ^^     ^^     j^g^    ^3^    p^^.^    599.    -ytab 

129  Pac.   1140.  Comp.  Laws,  sec.  3490. 

9  Spencer   v.    Barnes,    65    Or.    231, 
Ann.  Cas.  1915A,  1287,  132  Pac.  707. 
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properly  dismissed  on  a  demnrror  after  the  expiration  of 
the  six  years/^  but  while  this  section  prevents  the  extension 
of  the  judgment  more  than  six  years,  it  does  not  prohibit 
actions  upon  a  domestic  judgment.^^ 

§  5600.  Defenses — No  jurisdiction. — A  Washington  cor- 
poration when  sued  in  a  New  York  court  should  repudiate 
the  act  of  a  New  York  agent  in  employing  an  attorney  there 
to  enter  an  appearance,  or  it  cannot  thereafter  defeat  an 
action  brought  in  Washington  upon  the  New  York  judg- 
ment for  want  of  jurisdiction." 

§  5630.  Statutes,  how  pleaded. — As  a  rule  local  statutes 
need  not  be  pleaded  or  proven.^^ 

§  5631.  Foreign  statutes,  how  pleaded. — The  existence 
of  a  foreign  statute  is  something  of  which  a  court  will  not 
take  judicial  notice  and  it  must  be  alleged  and  proven, 
but  this  does  not  apply  to  parties  in  an  action  who  have 
had  no  opportunit}^  because  of  trial  amendments  to  plead 
such  a  statute.-^®  While  the  courts  of  a  country  are  pre- 
sumed to  know  their  own  laws  no  such  presumption  pre- 
vails as  to  foreign  laws,^^  and  in  the  absence  of  an  allega- 
tion as  to  the  nature  of  the  foreign  law,  the  presumption 
will  be  that  it  is  the  same  as  the  law  of  the  forum.^* 

12  Burman  v.  Doujjias,  78  Wash.  250;  Carroll  v.  Durant  Nat.  Bank, 
394,  139  Pac.  41;  Rem.  &  Bal.  Code,        3S   Okl.   267,   133   Pae.   179. 


460;    St.   Paul   Title   &   Trust   Co.   v. 
Stensgaard,  162  Cal.  178,  39  L.  R.  A. 
(N.  S.)    741,  121  Pae.  731. 
13  Lilly-Brackett    Co.      v.      Sonne- 


16  Casner  v.   Hoskins,   64   Or.   254, 

128  Pac.  841,  130  Pac.  55;   State  v. 

Collins,  69  Wash.  26S,  124  Pae.  903; 

_  Marx    V.    Hefner     (Okl.),    149    Pae. 

mann,  50  Wash.  487,  97  Pac.  505.  207  "^         -" 

14  Kline    Bros.    &    Co.    v.    North 

Coast  Fire  Ins.  Co.,  80  Wash.  609,  142  "  ^^ck  v.  Noee,  154  Cal.  351,  97 

Pac.  7.  Pac.  865;  Lilly-Brackett  Co.  v.  Sonne- 

15  Marx    V.     Hefner     (Okl.),     149  mann,  50  Wash.  487.  97  Pac.  505. 
Pac.   207;   Barnes  v.   American   Soda  '^^  Young  v.  Young,  53  Or.  365,  100 
Fountain  Co.,   32   Okl.   81,   121   Pae.  Pac.  656. 
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§  5639a.    Complaint — On  judgment  partially  satisfied. 
Form  No.  1606a. 
[Title  of  Court  and  Cause.] 

The  plaintiff  complains  of  the  defendant,  and  for  cause 
of  action  alleges: 

1.  That  on  the  day  of ,  19 — ,  in  the  superior 

court  in  and  for  the  county  of ,  state  of ,  a  judg- 
ment was  duly  given  and  made  by  said  court  in  favor  of 
plaintiff  herein,  and  against  this  defendant,  in  an  action  in 

said  court  pending,  wherein  said  was  plaintiff  and 

said  was  defendant  (together  with  certain  fictitious 

defendants,  as  to  whom  said  action  was  dismissed),  for  the 
sum  of  $ ,  with  legal  interest  and  costs,  taxed  at  $ . 

2.  That  the  defendant  has  not  paid  the  said  judgment, 

nor  any  part  thereof,  except,  by  garnishment  of  ,  a 

creditor  of  defendant,  the  sum  of  $ was  collected  on 

,  19 — ,  and  applied  as  so  much  credit  on  account  of 

said  judgment;  that  the  balance  of  said  judgment,  together 
with  interest  thereon  from  said  last-mentioned  date,  re- 
mains wholly  due  and  unpaid  from  the  defendant  to  the 
plaintiff,  and  unsatisfied  of  record. 

Wherefore,  plaintiff  prays  judgment  against  defendant 

herein  for  said  sum  of  $ ,  and  costs  $ ,  and  interest 

thereon  from ,  19 — ,  to  ,  19 — ,  less  said  credit  of 

$ ,  and  interest  thereon,  or  in  all  the  sum  of  $ ,  and 

costs  of  this  suit. 

,  Attorney  for  Plaintiff. 

[Verification.] 

§  5639b.    Complaint — On  judgment  for  deficiency  after 
foreclosure  sale. 

Form  No.  1606b. 

[Title  of  Court  and  Cause.] 

Plaintiff  complains  of  the  defendant,  and  for  cause  of 
action  alleges: 
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1.  [Allegation  of  incorporation  of  plaintiff.] 

2.  That  on  the day  of ,  in  the  superior  court  of 

the  county  of ,  state  of ,  a  judgment  and  decree 

was  duly  given  and  made  by  said  court  in  favor  of  this 
plaintiff,  and  against  the  defendant  herein,  in  an  action  in 

said  court  last  above  named,  pending  and  numbered 

upon  the  records  of  said  court,  wherein  this  plaintiff  was 
plaintiff  and  said  defendant  was  defendant,  for  the  sum  of 

$ ;  and  for  the  foreclosure  of  a  certain  mortgage  upon 

the  lands  described  in  a  complaint  in  said  action,  and  for 
the  sale  of  said  lands  to  satisfy  the  said  judgment  for  said 

sum  of  $ ,  and  for  the  appointment  of  a  referee  to  make 

sale  of  said  lands,  and  out  of  the  proceeds  thereof,  if  suffi- 
cient, to  satisfy  said  judgment  for  $ ,  and  if  the  sum 

so  obtained  for  said  lands  be  insufficient  to  satisfy  said  sum, 
the  said  court  order  that  the  clerk  of  said  court  enter  a 
judgment  in  said  action,  against  this  defendant,  for  such 
deficiency;  and  which  said  judgment  and  decree  was  duly 
entered  and  recorded  by  the  clerk  of  said  court,  in  judg- 
ment book  No. ,  at  page ,  on . 

That  thereafter,  and  in  pursuance  of  said  judgment  and 
decree,  the  said  referee  only  sold  the  said  land,  obtaining 

therefor  the  sum  of  $ ;  and  that  he  thereafter  returned 

to  this  court  his  report  in  said  cause,  which,  among  other 
things,  showed  the  sale  of  said  lands  and  the  amount  re- 
ceived therefor,  and  that  the  clerk  of  said  court  did  there- 
after and  on  the day  of ,  and  in  pursuance  of  said 

judgment  and  decree,  and  said  report,  enter  and  record  a 
judgment  against  this  defendant,  in  said  action,  for  said 

deficiency,  to  wit,  the  sum  of ,  and  docketed  the  same 

on  said  date  of . 

3.  That  no  part  of  said  sum  of  $ has  been  paid,  but 

that  the  same  remains  wholly  due  and  unpaid. 

Wherefore,  plaintiff  prays  for  a  judgment  against  the 
said  defendant  for  the  sum  of  $ ,  together  with  interest 
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thereon  from  the  said day  of ,  at  the  rate  of  seven 

per  cent  per  annum,  and  for  the  costs  of  suit. 

,  Attorney  for  Plaintiff. 

[Verification.] 

§  5639c.    Complaint — On  judgment  assigned. 

Form  No.  1606c. 
[Title  of  Court  and  Cause.] 
The  plaintiff  complains  of  the  defendant,  and  alleges: 

1.  That  on  the day  of ,  19 — ,  at ,  in  the 

court,  in  and  for  the  county  of ,  in  this  state  [or  before 

L.  M.,  a  justice  of  the  peace  in  and  for  the  town  of ], 

a  judgment  was  duly  given  and  made  by  said  court  [or  jus- 
tice] in  favor  of  one  N.  0.  and  against  the  defendant  herein, 
in  an  action  wherein  the  said  N.  0.  was  plaintiff  and  the 
defendant  herein  was  defendant  [or  otherwise,  as  the  case 
was],  for  the  sum  of  $ . 

2.  That  on  the day  of ,  19 — ,  at ,  the  said 

N.  0.  duly  assigned  said  judgment  to  the  plaintiff  [of  which 
the  defendant  had  due  notice]. 

3.  That  said  judgment  has  not  been  paid,  nor  any  part 
thereof,  but  that  the  whole  thereof  remains  due  and  pay- 
able from  the  defendant  to  the  plaintiff. 

[Prayer.] 
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CHAPTER  CXXXII. 
BUILDERS'  CONTRACTS. 

§  5646.     Acceptance  by  architect, 
§  5655.     Terms  of  contract. 
§  5656.     Alteration. 

§  5646.  Acceptance  by  architect. — ^Where  building  speci- 
fications provide  that  certain  pipes  must  be  galvanized, 
wrought  iron,  or  milled  steel  pipe,  the  contractor  may  use 
either,  and  having  inserted  one  cannot  be  required  to  pay 
for  its  removal  and  for  the  installation  of  the  other  pipe 
at  the  request  of  the  supervising  architect.^ 

§  5655.  Terms  of  contract. — An  architect,  by  entering 
into  a  contract  as  such,  impliedly  represents  that  he  pos- 
sesses skill  and  ability  and  that  he  agrees  to  exercise  them 
in  a  reasonable  manner.^  A  provision  in  a  building  con- 
tract under  which  the  contractor  assumes  all  responsibility 
for  damages  occurring  to  any  adjoining  buildings  on  ac- 
count of  any  acts  of  himself  or  employees,  does  not  require 
him  to  support  an  adjoining  building  with  underpinning, 
even  though  an  ordinance  of  the  city  requires  every  person 
excavating  upon  his  own  land  to  protect  adjoining  build- 
ings from  damage.*  Supplies  furnished  for  boarding  and 
maintaining  men  engaged  in  constructing  a  pipe-line  come 
within  the  terms  of  a  contract  which  requires  the  furnish- 
ing of  all  materials  to  do  the  work.^  A  contract  to  provide 
all  material  and  perform  all  work  necessary  requires  the 

1  Northwestern  Marble  etc.  Co.  v.  3  Alta  Planing  Mill  Co.  v.  Gar 
Megrath,  72  Wash.  441,  130  Pac.  484.  land,  167  Cal.  179,  138  Pac.  738. 

2  Benenato  v.  McDougall,  166  Cal.  ■*  Baker  City  Merc.  Co.  v.  Idaho 
405,  Ann.  Cas.  1915C,  871,  49  L.  R.  A.  Cement  Pipe  Co.,  67  Or.  372,  136  Pac. 
(N.  S.)   1202,  137  Pac.  8.  23. 
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furnishing  of  tools  and  machinery.^  Time  is  never  of  the 
essence  of  a  contract  unless  expressly  so  provided  by  its 
terms.^  If  no  time  is  specified  a  reasonable  time  is  allowed.'^ 
A  contract  which  requires  the  contractor  to  furnish  a 
weekly  statement  of  the  materials  ordered,  delivered,  labor 
employed,  etc.,  does  not  require  him  to  account  for  granite 
removed  and  sold  where  the  cost  of  removal  exceeds  the 
value  of  the  granite.*  A  contractor  cannot  recover  out- 
side of  the  terms  of  the  building  contract  except  upon  a 
reasonable  prevention  of  performance  by  the  owner.^  If 
specifications  are  faulty,  it  is  not  the  duty  of  the  contractor 
to  reconcile  the  faults  and  to  construct  the  house  accord- 
ingly.^** 

§  5656.  Alteration. — A  contractor  is  entitled  to  recover 
for  extras  furnished  upon  the  request  of  the  owner's  rep- 
resentative although  not  ordered  by  the  superintendent  as 
provided  by  the  contract."  Recovery  for  such  extras  may 
be  had  as  upon  an  independent  contract,  even  though  the 
original  contract  is  that  no  extras  whatever  shall  be  allowed 
except  upon  written  order, ^^  but  where  the  contract  pro- 
vides that  the  owner  shall  not  be  liable  for  extras,  except 
upon  the  written  order  of  the  architect,  no  recovery  shall 
be  had  for  extras  done  at  the  oral  suggestion  of  the  archi- 
tect in  the  absence  of  any  showing  of  consent  by  the  owner.^^ 
Ordering  the  contractor  to  do  certain  work  upon  an  ad- 

5  Stewart  v.  Spalding,  71  Or.  310,  »  Anderson  v.  Quick,  163  Cal.  658, 
141  Pae.  1127.                                                126  Pac.  871. 

//-M -1  \     -i^o  ^^  Mitchell     V.     Spurrier     Lumber 

6  Shonnersj.    Adams    (Okl.),    148  ^^  ^^^^  ^^^/p^^    ^^ 

Pac.   1023;    ^^^^enerv    Peoples,  44  ^^  ^^ 

Okl.  32,   Ann.  Gas.   1916E,   748,   142  ^  ' 

'  Colo.    App.   230,    124   Pac.   472. 

^^^-  -^°'^^-  12  Pippy  V.   Winslow,   62   Or.   219, 

7  Knipe  v.  Troika,  92  Kan.  549,  125  Pac.  298;  Smith  v.  Hopper,  67 
141  Pac.  557.  Wash.  224,  121  Pac.  77. 

8  Woodruff  Co.  V.  Exchange  Realty  13  Wiley  v.  Hart,  74  Wash.  142, 
Co.,  21  Cal.  App.  607,  132  Pac.  598.  132  Pac.  1015. 
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joining  building  implies  a  promise  to  pay  tlierefor."  A 
specification  as  to  materials  may  be  abrogated  by  a  subse- 
quent oral  agreement,  or  be  waived  without  writing  by  the 
party  for  whose  protection  it  was  intended,  and  will  not 
defeat  the  contractor's  right  of  recovery  for  extras. ^^ 
There  can  be  no  recovery  for  extras  furnished  without  the 
order  of  the  architect  or  his  agent.^^ 

14  Alta  Planing   Mill   Co.   v.   Gar-  16  Archer     t.     Franklin     Company 
land,  167  CaJ.  179,  138  Pac.  738.  School  District,  78  Wash.  20,  138  Pac. 

15  Inter-State  Lumber  Co.  v.  West-  299. 
em  Mortgage  etc.  Co.,  51  Mont.  190, 

149  Pac  975. 
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CHAPTER  CXXXIII. 
CHARTER-PAETIES. 

§  5664.     Charter-party  defined. 

§  5669.     Interpretation  of  contract. 

§  5673.     Negligence. 

§  5693a.  Form  1619a.  Complaint — For  failure  to  load  goods. 

§  5693b.  Form  1619b.  Complaint — For  damages  for  abandoning  voyage. 

§  5664.  Charter-party  defined. — ^A  contracf  providing 
that  plaintiff  is  to  load  his  own  boat  and  the  defendant 
under  a  contract  with  a  third  person  is  to  deliver  it  and 
pay  a  certain  price  for  the  use  of  the  boat,  is  a  charter- 
party.^ 

§  5669.  Interpretation  of  contract. — ^A  charter-party 
carries  an  implied  warranty  by  the  owner  that  the  ship  is 
in  fit  condition,  and  a  clause  exempting  the  owner  from 
liability  for  defects  in  boilers,  etc.,  applies  only  to  defects 
occurring  after  the  commencement  of  the  voyage.  Upon 
failure  of  the  owner  to  furnish  a  vessel  the  charterer  is 
entitled  to  recover  as  damages  wages  necessarily  paid  for 
employees  while  waiting,  but  not  any  expenses  in  the  col- 
lecting of  damages  under  a  contract  with  a  third  person, 
especially  where  it  is  not  clear  that  such  payments  were 
necessary.^  Where  the  contract  requires  the  charterer  to 
return  the  vessel  in  as  good  condition  as  when  obtained, 
natural  wear  and  tear  and  the  act  of  God  excepted,  the  char- 
terer is  bound  to  show  that  any  injury  was  within  the 
exception.^ 

1  Parker  v.  Washington  Tug  &  3  Alaska  Coast  Co.  v.  Alaska  Barge 
Barge  Co.,  85  Wash.  575,  148  Pae.  Co.,  79  Wash.  216,  L.  K.  A.  1915C, 
896.                                                                   423,  140  Pac.  334. 

2  Revett  V.  Globe  Navigation  Co., 
68  Wash.  300,  123  Pac.  459. 
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§  5673.  Negligence. — The  lessee  of  a  vessel  is  liable  only 
in  event  that  he  fails  to  employ  ordinary  care.^  Whore 
the  plaintiff  leases  a  scow  to  be  towed  by  a  certain  tug 
and  does  not  consent  to  the  use  of  a  tug  of  less  power  which 
results  in  damage  to  the  scow  defendant  is  liable  for  such 
damage.^ 

§  5693a.    Complaint — For  failure  to  load  goods. 
Form  No.  1619a. 
[Title  of  Court  and  Cause.] 
[Formal  allegations.] 

1.  That  on  the day  of ,  19 — ,  at ,  the  plain- 
tiff and  defendant  agreed  by  charter-party  that  the  defend- 
ant should  deliver  to  the  plaintiff's  ship,  the  ,  at  the 

port  of ,  on  the day  of ,  19 — ,  tons  of  [state 

what],  which  said  ship  was  to  carry  to ,  and  there  de- 
liver to  ,  on  payment  of  the  freight  money,  to  wit, 

$ ;  that  it  was  further  agreed  by  said  charter-party  that 

defendant  should  have days  for  loading,  and days 

for  discharge,  and days  for  demurrage,  if  desired  by 

him,  or,  if  required,  at  the  rate  of  $ per  day. 

2.  That  at  the  time  fixed  by  said  agreement  the  plaintiff 
had  said  ship  at  said  port,  and  was  ready  and  willing  and 
offered  to  receive  said  merchandise  from  the  defendant, 
and  plaintiff,  at  the  instance  of  defendant,  held  said  vessel 
at  said  port  for  a  period  of days. 

3.  That  the  period  allowed  for  loading  and  demurrage 
under  said  charter-party  has  elapsed,  but  the  defendant  has 
not  delivered,  or  offered  to  deliver,  said  or  any  merchandise 
to  said  vessel;  that  thereby,  in  addition  to  demurrage,  at 

the  rate  of  $ per  day  as  aforesaid,  for  said  peiiod  of 

days,  no  part  of  which  has  been  paid,  plaintiff  has 

4  Oakland  Barge  &  Lighter  Co.  v.       Barge   Co.,   85   Wash.   575,    148   Pac. 
Foster,  25  Cal.  App.  193,  143  Pac.  83.        896. 
6  Parker    v.    Washington    Tug    & 
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been  damaged  in  the  sum  of .     [Here  damages  may  be 

specified.] 

4.  Wherefore,  the  plaintiff  prays  judgment  for  $ for 

demurrage  aforesaid,  and  for  $ additional  as  damages. 

,  Attorney  for  Plaintiff. 

[Verification.] 

§  5693b.    Complaint  —  For    damages    for    abandoning 
voyage. 

Form  No.  1619b. 

[Title  of  Court  and  Cause.] 
The  plaintiff  complains  of  the  defendant,  and  alleges: 

1.  That  on  or  about  the day  of ,  19 — ,  at , 

the  plaintiff  and  defendant  agreed  by  charter-party  that 

the  defendant's  ship  called  the ,  then  at ,  should 

sail  to ,  or  so  near  there  as  she  could  safely  get  with 

all  convenient  speed,  and  there  load  a  full  cargo  of , 

or  other  lawful  merchandise,  from  the  factors  of  the  plain- 
tiff, and  carry  the  same  to ,  and  there  deliver  the  same 

on  payment  of  freight. 

2.  That  the  plaintiff  duly  performed  all  the  conditions  of 
the  contract  on  his  part  to  be  performed. 

3.  That  the  said  ship,  the  ,  did  not  with  all  con- 
venient speed  sail  to ,  or  so  near  thereto  as  she  could 

safely  get;  but  that  the  defendant  caused  the  said  ship  to 
deviate  from  her  said  proposed  voyage,  and  to  abandon  the 
same  to  the  damage  of  the  plaintiff  in  the  sum  of  $ 

[Prayer.] 
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CHAPTER  CXXXIV. 
PROMISE  OP  MARRIAGE. 

§  5694.  When  action  lies  for  breach  of  promise. 

§  5695.  Evidence  of  property. 

§  5698.  Promise  after  seduction, 

§  5700.  Married  man  liable. 

§  5705.  Defenses. 

§  5694.    When    action   lies  for  breach  of   promise. — A 

woman  may  maintain  an  action  for  breach  of  marriage 
promise  against  a  man  who  is  married  at  the  time  of  the 
engagement,  if  she  was  ignorant  of  his  marriage.^  The  fail- 
ure to  marry  upon  a  particular  day  is  not  necessarily  a 
breach  of  the  marriage  promise.^  Where  a  marriage  is 
postponed  from  time  to  time  because  of  the  illness  of  one 
of  the  parties,  the  engagement  is  modified  so  as  to  impose 
on  the  other  the  duty  to  wait  a  reasonable  time  for  the 
recovery  of  the  other  party  before  terminating  the  engage- 
ment.* 

§  5695.  Evidence  of  property. — ^In  an  action  for  breach 
of  marriage  promise,  any  evidence  tending  to  disclose 
actual  relation  of  the  parties  is  admissible.* 

§  5698.  Promise  after  seduction. — In  an  action  for  breach 
of  promise  of  marriage  exemplar}^  damages  may  be  awarded 
upon  the  showing  of  seduction,  fraud  or  malice.^  In  an 
action  for  damages  for  the  breach  of  a  contract  of  mar- 

1  Waddell  v.  Wallace,  32  Okl.  140,  4  Baumle  v.  Verde,  33  Okl.  243, 
121   Pac.   245.                                                   Ann.   Cas.    1914B,   317,   41   L.   E.   A, 

2  Falk  V.   Burke,   93   Kan.  93,   143        (N.  S.)    840,  124  Pac.  1083. 

Pac.  498;  L.  R.  A.  1915B,  279.  ,  g^^^^l^    ^_    ^^^^^^    33    ^j^,     3^3^ 

3  Travis  v.  Schnebly,  68  Wash.  1,  ^^^  ^^^  ^g^^^^  3^^^  4^  L.  R.  A. 
Ann.    Cas.    1913E.   914,   40   L.   R.   A.        .^^  g  ,   g^.    ^^^  p^^_  ^^^^^ 

(N.  S.)  585,  122  Pac.  316. 
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riage,  seduction  may  be  proven  and  considered  in  aggra- 
vation of  the  damages,  but  a  resulting  pregnancy,  mis- 
carriage and  sickness  cannot  be  considered  by  the  jury  in 
assessing  the  damages.^ 

§  5700.  Married  man  liable. — ^A  married  man  may  be 
liable  for  a  breach  of  promise  to  marry  if  the  woman  is 
ignorant  of  his  being  married  at  the  time  the  promise  is 
made  or  while  she  is  relying  thereonJ  Statutes  which 
make  subsequent  marriages  void  if  entered  into  within  a 
certain  limited  time  after  a  decree  of  divorce  is  entered  do 
not  prohibit  a  person  from  entering  into  a  new  engagement 
to  become  married  after  the  period  of  restraint  shall  have 
expired.* 

§  5705.  Defenses.  —  A  man  who  agrees  to  marry  a 
healthy  woman  may  defend  an  action  for  breach  of  promise 
by  proving  that  she  has  become  an  invalid.®  A  bona  fide 
offer  to  marry  constitutes  a  defense  where  it  is  made  before 
plaintiff  has  signified  her  intention  to  end  the  matter, 
though  she  would  have  been  warranted  in  considering  the 
engagement  at  an  end.^*' 

6  Dalrymple  v.  Green,  88  Kan.  673,  102  Pac.  158 ;  Cooper  v.  Bower,  78 
43   L.   E.   A.    (N.   S.)    972,   129   Pac.       ^^n.  156,  96  Pac.  59. 

2145  9  Travis  v.   Sehnebly,   68  Wash.  1, 

Ann.   Cas.   1913E,   914,   40   L.   E.   A. 

7  Waddell  V.  WaUaee,  32  Okl.  140,        ^^    g^    .^^^   ^22  p^^    3^5 

121  Pac.  245.  lO  Falk  v.  Burke,  93  Kan.  93,  L.  R. 

«  Harpold  y.  Doyle,  16  Idaho,  671,      A.  1915B,  279,  143  Pac.  498. 
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CHAPTER  CXXXV. 
CONTRACTS  FOR  SALE  OF  REAL  PROPERTY. 

§  5713a.  Sale  distinguished  from  exchange  or  option. 

§  5714,  Allegations  of  seizin  in  fee. 

§  5716.  Demand  and  refusal. 

§  5717.  Description  of  property. 

§  5718.  Interpretation  of  contract. 

§  5719a.  Vendor's  lien. 

§  5719b.  Waiver  of  lien. 

§  5724.  Title. 

§  5725.  Encumbrances  and  liens. 

§  5725a,  Abstract  of  title. 

§  5726.  Marketable  title. 

§  5729.  Delivery  or  tender. 

§  5730.  Rights  of  vendee. 

§  5730a.  Time  for  rescission. 

§  5732.  Payment  and  delivery — Mutual  agreements. 

§  5734.  Notice  of  rescission. 

§  5737.  Time  of  the  essence  of  the  contract. 

§  5738.  Defense  of  defective  title. 

§  5741.  Possession  as  notice. 

§  5741a.  Record  notice. 

§  5743.  Sufficient  notice. 

§  5713a.    Sale  distinguished  from  exchange  or  option. — 

An  option  to  purchase  real  property  on  condition  that 
specified  payments  are  made  at  specified  dates  is  not  an 
actual  purchase  or  an  executed  contract  to  purchase.^  A 
contract  by  which  defendant  agrees  to  deliver  a  warranty 
deed  and  plaintiff  agrees  to  place  in  escrow  a  warranty 
deed  to  other  property,  and  that  upon  failure  of  defendant 
to  make  a  sufiicient  deed,  or  to  carry  out  the  agreement, 
certain  other  considerations  paid  to  plaintiff  should  be  for- 
feited and  applied  on  rent  of  the  lot  to  be  transferred  to 
defendant,  constitutes  a  contract    for    the    sale  of    land.^ 

1  Scott  V.  Merrill's  Estate,  74  Or.  2  Scott-Baldwin    Co.    v.    McAdams, 

568,  146  Pac.  99.  43  Okl.  161,  141  Pac.  770. 
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Although  the  consideration  of  a  conveyance  is  other  prop- 
erty, where  real  property  is  involved  and  dealt  with  as 
having  a  fixed  and  agreed  value  the  transaction  is  usually 
regarded  as  a  sale  and  not  as  an  exchange.^  A  contract 
by  which  defendant  agreed  to  convey  certain  lots  to  a  build- 
ing company  to  enable  him  to  secure  a  loan  on  the  prop- 
erty upon  which  it  agreed  to  erect  a  building,  and  to  give 
a  mortgage  for  the  purchase  price,  and  also  to  enable  the 
building  company  to  sell  the  lots  by  substituting  the  surety 
of  the  purchaser,  is  not  a  contract  of  sale,  but  an  agency 
for  the  sale  of  the  lots  coupled  with  an  interest.^  Contracts 
which  expressly  state  that  a  certain  amount  is  received  as 
part  payment  upon  the  purchase  price,  and  which  follow 
with  provisions  which  clearly  contemplate  the  confirmation 
of  a  sale,  but  which  have  a  stipulation  that  the  purchaser 
shall  be  liable  for  only  the  amount  of  money  which  he  has 
paid,  are  nevertheless  contracts  for  the  sale  of  land.^ 

§  5714.  Allegations  of  seizin  in  fee. — The  fact  that  one 
who  contracts  to  sell  a  piece  of  land  is  without  title  thereto 
at  the  time  of  making  the  contract  does  not  make  the  con- 
tract void,  in  the  absence  of  deceit,  concealment  or  false 
representation,  upon  which  a  purchaser  was  entitled  to 
rely.®  The  owner  cannot  set  up  a  defense  to  the  effect  that 
he  did  not  own  the  land  or  that  the  land  is  government 
land.^ 

§  5716.  Demand  and  refusal. — Until  an  offer  to  convey 
land  has  been  accepted  it  is  subject  to  withdrawal  with- 
out prejudice  to  the  party  making  the  offer,  and  where  the 
alleged  purchaser  knows  nothing  of  the  offer  its  withdrawal 

3  Ross  V.  Kenwood,  73  Wash.  131,  6  Brimmer  v,  Salisbury,  167  Cal. 
131  Pac.  649.  522,  140  Pac.  30. 

4  H.  E.  Orr  Co.  v.  Interlaken  Land  '  Hampe  v.  Sage,  87  Kan.  536,  125 
Co.,  74  Wash.  340,  133  Pac.  599.  Pac.  53. 

5  Wright  V.  Suydam,  72  Wash.  587, 
131  Pac.  239. 
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can  have  do  prejudice  to  him.®  An  agreement  concerning 
the  purchase  of  land  which  was  originally  a  mere  option 
becomes  an  executory  contract  of  sale  where  the  purchaser 
makes  the  payment  contemplated  by  the  contract  and  binds 
himself  to  perform  certain  conditions  and  to  make  certain 
other  payments.^  An  owner  giving  one  an  option  to  pur- 
chase real  estate  within  a  specified  time  does  not  break 
the  contract  by  contracting  to  sell  to  another  subject  to 
the  right  under  the  option. ^•^  If  the  vendor  after  the  ex- 
piration of  the  time  limit  under  an  option  treats  it  as  alive, 
and  continues  to  negotiate  thereupon,  he  waives  the  right 
to  insist  that  the  contract  has  expired  by  limitation." 

§  5717.  Description  of  property. — A  contract  of  ex- 
change is  not  void  because  of  a  defective  description  where 
the  property  to  be  exchanged  can  be  identified. ^^  And  the 
same  rule  applies  even  where  parts  of  the  lots  are  not 
specified.^^  Where  a  contract  is  for  the  sale  of  two  lots 
containing  twenty  acres,  excepting  one  acre,  and  the  one 
acre  is  incompletely  described,  the  exception  alone  fails 
and  the  contract  otherwise  is  enforceable.^^  Statutes  which 
prohibit  the  sale  of  land  with  reference  to  maps  which  are 
not  filed  or  recorded,  only  include  sales  where  the  property 
is  designated  as  being  shown  upon  a  certain  map.^^  A  sale 
contract  is  not  uncertain  because  it  does  not  mention  a  right 
of  way,  when  the  right  of  way  goes  with  the  land  as  an 
appurtenance  thereto. ^^ 

8  Brown  v.  Farmers  &  Merchants'  12  Drennen  v.  Williams,  59  Colo. 
Nat.  Bank,  76  Or.  113,  Ann.  Cas.  301,  Ann.  Cas.  1917A,  664,  148  Pac. 
1917B,   1041,   147   Pac.  537.  265. 

9  Smith  V.  Post,  167  Cal.  69,  138  13  Kee  v.  Satterfield  (Okl.),  149 
Pac.  705;  Briles  v.  Paulson,  170  Cal.  Pae.  243. 

196,  149  Pac.  169.  14  Lange  v.  Waters,   156   Cal.   142, 

10  Raymer  v.  Hobbs,  26  Cal.  App.  19  Ann.  Cas.  1207,  103  Pac.  889. 
298,  146  Pac.  906.  is  Baines   v.    Shank,    12    Cal.   App. 

11  McCarty  v.  Helbing,  73  Or.  356,  891,  107  Pae.  631. 

144  Pac.  499;   Wetherby  v.  Griswold,  ic  Wolff   v.    Cloyne,    156    Cal.    74G, 

75  Or.  468,  147  Pac.  388.  106  Pae.   104. 
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§  5718.  Interpretation  of  contract. — Where  necessary, 
parol  evidence  may  be  given  to  show  the  intention  of  the 
parties  to  a  contract  of  sale  of  real  estate." 

§  5719a.  Vendor's  lien. — A  vendor  is  entitled,  independ- 
ent of  possession,  to  a  vendor's  lien  for  the  price  which 
remains  unpaid  and  unsecured. ^^  The  fact  that  the  vendor, 
at  the  time  of  the  conveyance,  does  not  know  that  a  vendor's 
lien  exists  under  the  law  does  not  affect  his  right  where 
there  is  no  agreement  that  no  lien  shall  exist,  or  where 
the  vendor  does  not  waive  the  lien;  any  act  which  shall  be 
interpreted  as  a  waiver  of  the  lien  must  be  substantially 
inconsistent  with  the  continued  existence  of  the  lieu.^^  The 
lien  is  presumed  to  exist  and  is  an  incident  to  the  trans- 
action of  sale.^*^  In  the  absence  of  an  agreement  for  secur- 
ity, the  law  gives  security  in  the  vendor's  lien.^^  The  lien 
is  not  the  result  of  any  agreement  or  intention  of  the  par- 
ties, but  is  an  equity  for  the  benefit  of  vendors  of  realty.^^ 
A  vendor's  lien  includes  assignment  for  collection  only.^^ 
The  right  of  a  vendor  cannot  be  determined  by  subsequent 
acts  of  either  party;  it  must  be  by  the  circumstance  sur- 
rounding the  conveyance,  and  the  intention  of  the  parties 
at  the  time  of  making  the  contract  of  sale.^^  If  a  purchaser 
of  realty  has  been  notified  that  the  land  has  not  been  fully 
paid  for  by  his  vendor  he  is  chargeable  with  notice  that  the 
vendor  of  his  vendor  has  a  lien  for  the  balance  of  the  price.^^ 

17  Ruffin  V.  Becker,  27  Cal.  App.  22  Cal.  Civ.  Code,  sec.  3046;  Eoyal 
163,    148   Pac.    233.  Consol.   Mining   Co.   v.   Royal  Consol. 

18  Farns^orth  v.  Pepper,  27  Idaho,  M^^es  Co.,  157  Cal.  737,  137  Am.  St. 
154,  148  Pac.  48.  ^^P-  1^5,  110  Pac.  123. 

23  Nolan   V.    Nolan,    155    Cal.    476, 

19  Fmnell  v.  Finnell,  156  Cal.  589,        .^o    ^        o^    t>        nn    -.t    a  n 

'        _  '        132   Am.   St.   Rep.   99,   17   Ann.   Cas. 

134  Am.  St.  Rep.  143,  105  Pae.  740.         -.r.r^    im    t>        ifor> 
'^         '  1056,  101  Pae.  520. 

20  Royal  Consol.  Min.  Co.  v.  Royal  24  Jensen   v.   Wilslef,   36   Nev.   37, 
Consol.  Mines  Co.,  157  Cal.  737,  137  Ann.  Cas.  1914D,  1220,  132  Pac.  16. 
Am.  St.  Rep.  165,  110  Pac.  123.  25  Smith     v.     Schultz,     23     Idaho, 

21  Tutt  V.  Davis,  13  Cal.  App.  715,  144,  129  Pac.  640;  Robisou  t.  Hicks, 
110  Pac.   690.  76  Or.  19,  146  Pac.  1099. 


757       CONTRACTS  FOR  SiVLE   OF   REAL  PROPERTY.       §§  5719b-5724 

§  5719b.  Waiver  of  lien. — It  requires  no  express  waiver 
on  the  part  of  a  vendor  to  destroy  his  vendor's  lien  for  the 
unpaid  purchase  price;  the  law  presumes  a  waiver  when- 
ever the  vendor  accepts  independent  security,^^  but  the 
acceptance  of  a  note  from  the  vendee  ard  his  wife  does  not 
constitute  such  security  as  will  amount  to  a  waiver  of  the 
vendor's  lien.^^  The  acceptance  of  the  note  of  a  third  per- 
son is  a  waiver  of  the  lien  pro  tanto.-^  The  right  to  a  ven- 
dor's lien  is  personal  and  may  be  waived  without  consid- 
eration and  without  writing,  and  when  once  waived  is  gone 
forever.^^ 

§  5724.  Title. — A  purchaser  under  an  executory  con- 
tract has  a  vested  equitable  interest,  but  does  not  have  the 
legal  title  until  he  pays  the  purchase  price,^*^  and  a  judg- 
ment against  a  vendor  filed  after  the  making  of  the  con- 
tract, but  before  its  performance,  cannot  defeat  the  interest 
of  the  vendee.^^  The  bolder  of  au  option  to  purchase,  who 
has  fully  executed  the  contract  by  payment  of  the  purchase 
price,  becomes  vested  with  the  equitable  title  to  the  land 
before  the  deed  is  given,  and  such  title  relates  back  to  the 
date  of  the  option."^  Under  a  contract  which  does  not 
provide  for  forfeiture  in  case  of  nonpayment  of  the  price, 
and  does  not  make  time  of  the  essence,  the  purchaser 
acquires  the  full  equitable  title  and  the  vendor  holds  the 

26  Jensen  t.  Wilslef,  36  Nev.  37,  80  Bennett  v.  United  States  Land 
Ann,  Cas.  1914D,  1220,  132  Pac.  16.  T.   &  Legacy   Co.,   16  Ariz.   138,   141 

27  Smith  V.  Schultz,  23  Idaho,  144,  Pac.  717;  Adams  v.  White,  40  Okl. 
129  Pac.  640  J  Idaho  Rev.  Codes,  535,  139  Pac.  514;  Stritzel-Spaberg 
3442.  Lumber  Co.  v.  Edwards,  50  Mout.  49, 

28  Hazard  v.  Fostoria  GTold  Mining  144  Pac.  772 ;  Lasley  v.  Stout,  90 
Co.,  27  Colo.  App.  118,  146  Pac.  1072.  Kan.  712,  136  Pac.  249. 

29  Finnell  v.  Finnell,  156  Cal.  5S9,  3,  gcott-Baldwin  Co.  v.  McAdams, 
134  Am.  St.  Rep.  143,  105  Pac.  740;  43   ^^^    ^g^^   ^^^   p^^    ^^q 

Royal     Consol.     Min.     Co.     v.     Royal 

Consol.  Mines  Co.,  157  Cal.  737,  137  ^^  Crowley  v.  Byrne,  71  Wash.  444, 

Am.  St.  Rep.  165,  110  Pac.  123.  129  Pac.  113. 
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legal  title  as  his  security  for  the  balance  of  the  purchase 

price.^^ 

§  5725.  Encumorances  and  liens.  —  Where  a  vendor 
agrees  to  make  his  title  satisfactory  to  the  purchaser  and 
his  attorney,  the  question  is  not  whether  the  title  is  a  good 
marketable  title  but  whether  it  is  acceptable  to  the  pur- 
chaser.^^ Specific  performance  cannot  be  decreed  where 
the  plaintiff  is  unable  to  convey  an  unencumbered  title  be- 
cause of  the  existence  of  a  right  of  way  for  an  irrigation 
ditch  over  the  premises.^^  A  contract  which  calls  for  a 
certificate  of  title  showing  title  to  be  vested  in  the  seller, 
means  a  title  free  from  all  encumbrances  including  the  en- 
cumbrance of  a  right  of  way  for  water-pipes  across  the 
premises.^^  A  contract  to  give  a  deed,  with  full  covenants 
of  warranty,  is  sufficiently  complied  with  if  the  warranty 
appears  in  the  chain  of  title."  A  contract  which  provides 
that  the  title  must  be  satisfactory  to  the  purchaser  does 
not  give  the  purchaser  an  arbitrary  right  to  reject  a  good 
marketable  title.^^  The  law  implies  an  agreement  to  con- 
vey good  title,  free  from  encumbrances,  and  if  one  encum- 
brance is  specifically  mentioned  it  implies  that  the  title 
shall  be  free  from  all  others.^®  A  tender  of  title  encum- 
bered with  a  trust  deed  is  sufficient  where  a  reconveyance 
of  the  trust  deed  is  tendered  at  the  same  time,  even  though 
the  purchase  money  is  relied  upon  to  pay  off  the  indebted- 
ness secured  by  the  trust  deed.^° 

33  Taylor  v.  Interstate  Inv.  Co.,  75  38  Wright  v.  Suydan,  72  Wash.  587, 
Wash.  490,  135  Pac.  240.  131  Pac.  239. 

34  Parkside  Realty  Co.  v.  Mac-  39  Smiddy  v.  Grafton,  163  Oal.  16, 
Donald,  166  Cal.  426,  137  Pac.  21.  ^nn.  Cas.  1913E,  921,  124  Pac.  433. 

35  Eriksen  v.  Whitescarver,  57  ,^  Qriesemer  v.  Hammond,  18  Cal. 
Colo.  409,  142  Pac.  413.  ^pp     535^    123    p^^_    g^g.    ^^^^^^^ 

36  Hixson  y.  Hovey,  18  Cal.  App.  p.^^iand  Cement  Co.  t.  Washbura,  89 
230,  122  Pac.  1097.  ^^^^  ^33  ^^^   ^^g^ 

37  Big   Bend    Land    Co.   v.   Hutch- 
ings,  71  Wash.  345,  128  Pac.  652. 
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§  5725a.  Abstract  of  title. — An  abstract  may  be  suffi- 
cient though  it  does  not  enable  the  purchaser  to  locate  the 
land,  but  refers  to  deeds  which  supply  the  omission.  It  is 
merely  a  synopsis  of  the  conveyances  which  show  the  ven- 
dor's title,  and  the  purchaser  is  not  bound  to  accept  it,  even 
if  on  its  face  it  shows  a  good  title,  unless  upon  verification 
it  proves  perfect  from  the  record.^^  As  a  plat  cannot  in 
the  veiy  nature  of  things  be  accurate,  it  is  no  objection  to 
an  abstract  of  title  that  one  of  the  conveyances  refers  to 
a  plat  which  does  not  exactly  coincide  with  the  grant.*-  It 
is  the  duty  of  the  purchaser  to  learn  the  condition  of  the 
title  where  the  vendor  is  not  obliged  by  contract  to  furnish 
a  certificate  or  abstract  of  title,  and  a  tender  of  convey- 
ance when  the  taxes  are  unpaid  may  be  a  sufficient  tender.*^ 
If  a  defect  appears  upon  the  face  of  the  record,  a  pur- 
chaser need  go  no  further;  but  where  the  title  depends  upon 
some  extrinsic  fact  which  is  not  disclosed  of  record  he 
must  prove  such  fact,  such  as  the  overhanging  of  the  eaves 
of  another  building,  to  justify  a  refusal  to  accept  title." 
A  good  abstract  of  title  must  contain  references  to  all  con- 
veyances, transfers,  or  other  facts  relied  upon  as  evidence 
of  title,  but  need  not  contain  the  evidence.^^  A  purchaser 
may  insist  upon  receiving  a  deed  direct  from  the  seller 
instead  of  from  the  owner  of  the  record  title,  but  his  right 
is  waived  by  failing  to  require  such  transfer.^^  A  technical 
objection  to  the  want  of  identification  of  a  party  to  a  con- 
veyance in  the  vendor's  chain  of  title  is  waived  by  the 
vendee  where  the  defect  is  not  called  to  the  vendor's  atten- 
tion until  after  the  vendee  has  refused  to  complete  the 
purchase.*'^ 

41  Jaeger  v.  Harr,  62  Or.  16,  123  45  Cunningham  ▼.  Friendly,  70  Or. 
Pac.    61,   901,                                                   222,  139  Pac.  928,  140  Pac.  9S9. 

42  Jaeger  v.  Harr,  62  Or.  16,  123  ,,  Baekman  v.  Park,  157  Cal.  607, 
Van     fil     Qm 

±-ac.  01,  yui.  ,,0^1         137  Am.  St.  Rep.  153,  108  Pac.  686. 

43  Gnesemer  v.  Hammond,  18  Cal. 

App.  535,  123  Pac.  818.  ^'^  Cummings    v.    Dolan.    52    Wash. 

44  French  v.  Phelps,  20  Cal.  App.  496,  132  Am.  St.  Eep.  986,  100  Pac. 
101,  128  Pac.  772.  989. 
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§  5726.  Marketable  title. — The  test  of  a  purchaser's 
right  to  rescind  on  the  ground  of  a  defective  title  is  whether 
the  deed  tendered  conveys  a  legal  and  equitable  title  free 
from  litigation,  palpable  defect,  and  grave  doubts,  and  will 
give  to  the  purchaser  the  recorded  means  of  vindicating  the 
title.^*  A  misdescription  in  the  chain  of  title  is  ground 
for  objection  to  the  title.**  A  perfect  title  is  one  free  from 
litigation,  palpable  defects,  and  grave  doubts,  and  consists 
both  of  a  legal  and  an  equitable  title  fairly  deducible  of 
record. ^°  Where  the  title  is  capable  of  being  made  good  by 
the  furnishing  of  affidavits  or  oral  testimony  it  is  suffi- 
cient. In  Kansas,  the  fact  that  the  estate  of  a  deceased 
person  has  not  been  probated  does  not  render  the  title  pass- 
ing through  him  unmarketable  where  the  heirs  have  all 
convey ed.^^  But  where  a  decedent's  title  depends  upon 
matters  concerning  actual  notice,  possession,  and  limita- 
tions, a  purchaser  cannot  be  required  to  accept  affidavits 
relating  to  such  matters,  even  though  matters  incidental 
to  the  title,  such  as  intestacy,  heirship,  and  satisfaction  of 
claims  against  an  estate  which  is  not  probated,  may  be  suffi- 
ciently shown  by  affidavit.^^  Where  a  deed  in  the  chain  of 
title  describes  a  rectangular  piece  of  land  by  giving  the 
three  sides  and  the  number  of  acres  in  the  tract  but  omits 
the  closing  call,  the  defect  is  not  such  as  to  render  the  title 
unmarketable.^^  To  be  marketable,  a  title  need  not  be  free 
from  every  possible  technical  criticism,  but  must  be  such 
that  a  reasonabl}^  well  informed  and  intelligent  purchaser, 
in  the  exercise  of  ordinary  business  caution,  would  accept 
it.^* 

48  French  v.  Phelps,  20  Cal.  App.  253,  47  L.  E.  A.  (N.  S.)  645,  133 
101,  128  Pac.  772.  Pae.  720. 

..  _,  „  .  , ,.        _-  „        - .-  52  Beeler  v.  Sims,  91  Kan.  757,  139 

49  Brown  v.  Reichlina:,  86  Kan.  640,        _  '  ' 

121  Pac.  1127.  ^'         ' 

53  Barnum  v.  Lockhart,  75  Or.  528, 

50  Campbell  t.  Harsh,  31  Okl.  436,        14.Q  p^g    975. 

122  Pae.  127.  r,4  Mooro  v.  Elliott,  76  Wash.  520, 
61  Van  Gundj  v.  Shewey,  90  Kan.       136  Pac.  849. 
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§  5729.  Delivery  or  tender. — A  purchaser  wlio  is  in  de- 
fault in  the  payment  of  an  installment  cannot  reinstate 
himself  or  his  contract  by  making  a  tender  after  his  vendor 
has  asserted  his  right  of  forfeiture.^^  A  purchaser  is  not 
bound  to  tender  any  of  the  purchase  money  to  the  grantee 
of  his  vendor  although  he  knows  that  the  vendor  has  con- 
veyed the  property  to  such  grantee,  if  there  is  no  privity 
of  contract  between  himself  and  such  grantee.^^  A  tender 
of  purchase  money  must  be  made  in  good  faith  and  with  a 
willingness  to  perform,  and  a  tender  made  by  one  who 
has  the  intention  of  rejecting  any  deed  offered  because  the 
land  is  not  what  he  wanted  is  not  made  in  good  faith/'^''^ 
Any  infomiality  in  the  tender  of  purchase  price  is  waived 
where  no  objection  is  made  at  the  time  by  the  vendor  as  to 
the  form  or  sufficiency  of  the  tender.^^  Where  land  is  to 
be  paid  for  in  installments,  an  offer  by  the  purchaser  of  a 
lump  sum  is  not  such  a  legal  tender  as  will  place  the  vendor 
in  default.^^ 

§  5730.  Rights  of  vendee. — A  breach  of  promissory  rep- 
resentations made  in  the  sale  of  land  ordinarily  does  not 
warrant  a  rescission  but  gives  the  purchaser  an  action  for 
damages,^*^  but  where  the  purchaser  has  been  induced  to 
buy  through  fraud  he  may  rescind  and  restore  or  offer  to 
restore  what  he  has  received,^^  and  he  may  do  so  without 
showing  that  the  vendor  is  bankrupt.®^    A  misrepresenta- 

55  Boger  V.  Bell,  84  Wash.  131,  146  Am.  St.  Rep.  72,  20  L.  R.  A.  (N.  S.) 
Pac    179  338,  99  Pac.  489. 

56  Parkside    Realty    Co.    v.    Mac-  ''  decker   v.    Clark,   83   Wash.   37, 

Donald,  166  Cal.  426,  137  Pac.  21.  ^^^  ^^°-  ^^- 

'  61  Reger     v.     Henry     (Okl.),     150 

57  Fox  V.  Robinson,  18  Cal.  App.  p^^_  ^22;  Home  v.  Hughes,  19  Cal. 
585,  123  Pac.  813.  ^pp   g^  124  Pac.  736;  Cal.  Civ.  Code, 

58  McManus  v.  Patch,  20  Cal.  App.  i689. 

479,  129  Pac.  613.  62  Fountain  Valley  L.  &  I.  Co.  v. 

69  Hanson  v.  Fox,  155  Cal.  106,  132       Wagoner,  59  Colo.  55,  147  Pac.  333. 
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tion  as  to  the  location  of  land  is  sufficient  to  warrant  a 
rescission.®^ 

If  the  title  is  defective  and  cannot  be  perfected  within 
a  reasonable  time  by  the  vendor,  the  purchaser  may  re- 
scind,®^ as  where  there  is  a  well-defined  road  through  the 
premises  which  has  been  established  by  nse,®^  or  where  the 
land  offered  is  materially  less  in  quantity  than  the  amount 
agreed  upon.®®  Eather  than  rescind,  the  vendee  may  rely 
upon  the  vendor's  warranty  and  recover  damages.®^ 

Eescission  must  be  made  promptly  upon  discovery  of  the 
facts,  and  the  purchaser  cannot  wait  several  months  so  as 
to  receive  all  possible  benefits  from  the  contract  before 
attempting  to  rescind.®^  Continuing  in  possession  and  ex- 
pending money  upon  the  property  constitutes  a  ratifica- 
tion.®® The  purchaser  is  bound,  without  demand,  to  re- 
store the  property  and  to  compensate  the  vendor  for  its 
use,'^°  and  the  vendor  by  not  demanding  rent  from  the 
vendee  upon  a  rescission  of  the  agreement  waives  a  tender 
of  the  rent  as  a  condition  precedent  to  rescission.'^^ 

§  5730a.  Time  for  rescission. — If  there  is  a  defect  in  the 
vendor's  title  because  of  the  existence  of  a  highway,  a  re- 
scission may  be  had  before  the  time  fixed  for  conveyance 
because  the  vendor  cannot  cure  such  defect.^^    Where  a 

63  Post  T.  Liberty,  45  Mont.  1,  121  69  Gordon  Tiger  Min.  etc.  Co.  v. 
Pac.  475.  Brown,    56    Colo.    301,    138    Pac.    51; 

64  McDermott  v.  Catfield,  18  Cal.  Wetternaeh  v.  Jones,  77  Wash.  144, 
App.    499,    123    Pac.    539;    Boyd    v.  137  Pac.  442, 

Boley,  25  Idaho,  584,  139  Pac.  139;  70  Hicks    v.    Rupp,    49    Mont.    40, 

McCutchen   v.    Klaes,    26   Colo.   App.  140  Pac.  97 ;  Hayt  v.  Bentel,  164  Cal. 

374,  143  Pac.  143.  680,   130   Pac.   432    (Cal.   App.),   126 

65  McWhorter    v.    Forney   Bros.    &  p^c.  370 

Co.,  69  Wash.  414,  125  Pac.  164.  ,,"  ^j^'j^j^^  ^    j^^^     ^^  ^j 

66  Hurford  v.  Norvall,  39  Okl.  496,        ^^^^    ^^^   p^^     g^^.    ^^^     ^.^    ^^^^ 


135  Pac.  1060. 


1501. 


67  Martin    v.    Spaulding,    40    Okl. 
191,  137  Pac.  882.  -'Prentice    v.    Erekine,    164    Cal. 

68  Cross  V.  Mayo,  167  Cal.  594,  140       **^'  ^^^  ^^^-  ^^^' 
Pac.  283. 
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specified  time  is  allowed  for  rescission  after  failure  to  per- 
fect title,  a  rescission  may  be  had  immediately  after  the 
expiration  of  the  time  or  within  a  reasonable  time  there- 
after."^^ One  who  waits  four  years  after  the  discovery  of 
fraud,  and  then  does  not  offer  to  restore  the  real  prop- 
erty, can  have  no  standing  in  court,"^^  and  if  the  buyer  has 
been  put  upon  inquiry  he  cannot  wait  three  years  to 
rescind  -^^  although  a  more  lenient  rule  applies  where  there 
are  fiduciary  relations  between  the  parties,  and  neither 
party  has  changed  his  position  J^  One  is  too  late  in  seeking 
a  rescission  when  he  waits  until  the  vendor  has  acquired 
title  and  offered  to  convey  upon  payment  of  the  amount 
due."  A  buyer  will  be  denied  relief  because  of  his  laches 
where  he  has  purchased  property  for  speculative  pui-poses 
and  held  and  advertised  it  for  sale  at  an  advanced  price 
during  a  time  when  the  real  estate  market  was  advancing 
and  when  he  might  reasonably  expect  to  make  a  sale  upon 
a  profit,  and  then,  after  the  market  declines,  seeks  to 
rescind  because  of  false  representations.'^^  The  taking  of 
possession  of  land  by  a  purchaser  under  a  promise  that 
he  will  subsequently  receive  an  abstract  of  title  showing 
satisfactory  title,  and  that  the  vendor  will  proceed  with  a 
quiet  title  action  and  the  making  of  improvements  upon 
the  land,  do  not  work  an  estoppel  against  the  purchaser's 
right  to  rescind  if  the  vendor  fails  to  perfect  the  title.''* 
The  right  to  rescind  because  of  a  false  representation  of 
ownership  of  a  certain  undivided  interest  in  the  property 
is  waived  by  the  failure  to  make  a  prompt  offer  of  rescis- 

73  Eeed   v.   Witcher,   23   Cal.   App.  ^6  MeNiel  v.   Holmes,   77   Or.   165, 
1.36,   137   Pac.   294;   Fountain   Valley        150  Pae.  255. 

L.  &  I.  Co.  V,  Wagoner,  59  Colo.  55,  "~  Morris  v.  Columbia  Canal  Co.,  75 

147   Pac.   333.  Wash.  483,   135  Pac.   238. 

74  Seeck  v.  Jakel,  71  Or.  35,  L.  R.  78  Kornblum   v.   Arthurs,    154   Cal. 
A.  1915A,  679,  141  Pac.  211.  246,  97  Pac.  420. 

75  Whitney    v.    Bissell,    75    Or.    28,  79  Read  v.  Loftus,  82  Kan.  485,  31 
L.  R.  A.  1915D,  257,  146  Pac.  141.  L.  R.  A.  (N.  S.)  457,  108  Pae.  850. 
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sion,  but  the  buyer  is  entitled  to  a  pro  tanto  reduction  of 
the  purchase  price.*** 

§  5732.    Payment   and   delivery — Mutual  agreements. — 

An  agreement  by  which  the  vendor  is  ^o  offer  title  within  a 
reasonable  time  must  also  be  performed  by  the  purchaser 
within  a  reasonable  time.*^  A  tender  must  be  made  in 
good  faith  and  must  be  made  to  the  other  party  himself  if 
he  can  be  found  with  reasonable  diligence.^-  The  word 
''forfeiture"  means  nothing  more  than  that  upon  the  fail- 
ure specified  the  contract  is  to  terminate.*^  The  fact  that 
the  vendor  does  not  have  a  marketable  title  does  not  excuse 
the  purchaser  from  making  payments;^*  but  where  the 
seller  agrees  to  furnish  an  abstract  showing  clear  title  and 
payment  is  to  be  made  upon  delivery  of  the  same  with 
deed,  the  buyer  is  not  in  default  for  not  paying  where  no 
effort  is  made  by  the  seller  to  clear  the  title.^^  Mere  for- 
getfulness  on  the  part  of  the  purchaser  is  no  sufficient  ex- 
cuse for  not  making  a  payment  on  time.^^  Where  a  vendor, 
during  the  life  of  a  contract,  mortgages  the  land  he  can- 
not put  the  vendee  in  default  by  demanding  payment  while 
the  mortgage  remains.^^  Where  a  vendor  leads  a  buyer 
to  believe  that  he  will  wait  for  overdue  payments  he  can- 
not insist  upon  a  forfeiture  without  giving  reasonable 
notice.®^  The  acceptance  of  payments  which  are  in  default 
is  a  waiver  of  a  stipulation  that  upon  a  default  the  pay- 
ments made  may  be  forfeited  at  the  option  of  the  vendor, 

80  Brown    v.    Gordon    etc.    Co.,    44  84  Barrows    v.    Harter,    165    Cal. 
Colo.  311,  97  Pae.  1042.  45,  130  Pac.  1050. 

81  Collins    V.    Keller,    62    Or.    169,  ''  ^'"^^^    ^-    R^^'^^ing,    86    Kan. 
124Pac.68L  640,  m  Pac.  1127 

86  Fratt  V.  Daniels-Jones   Co.,  47 

82  Fox  V.  Eobinson,  18  Cal.  App.       Mont.  487,  133  Pac.  700. 

585,   123   Pac.   813;    Cal.   Civ.   Code,  87  Gibson  v.  Eouse,  81  Wash.  102, 

1489,  1493,  1495.  142  Pac.  464. 

83  Fratt  V.  Daniels-Jones  Co.,  47  88  City  of  Los  Angeles  v.  Krutz, 
Mont.  487,  133  Pac.  700.  170  Cal.  344,  149  Pac.  580. 
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and  prevents  a  subsequent  enforcement  of  sucli  provision 
except  after  notice.^^  Where  no  forfeiture  is  declared  by 
the  terais  of  the  contract,  equity  will  relieve  the  vendee 
from  a  mere  failure  to  pay  upon  the  day  named, ^*^  but  if 
time  is  of  the  essence,  a  tender  of  the  balance  due  b)^  a 
judgment  creditor  of  the  purchaser  made  after  forfeiture 
cannot  reinstate  the  contract.^^  "Where  a  contract  for  the 
sale  of  land  has  been  partly  performed  and  the  vendor  is 
not  in  default,  and  the  conduct  of  the  vendor  in  no  way 
misleads  the  purchaser,  the  mere  fact  that  the  two  jDarties 
were  negotiating  with  reference  to  the  subject  of  the  con- 
tract does  not  relieve  the  purchaser  from  compljdng  with 
its  terms.^^  The  absence  of  the  vendor  from  the  state  will 
excuse  the  tender  of  payment  and  relieve  the  vendee  from 
default.®^  A  vendor  who  fails  to  keep  his  appointment  as 
to  the  time  and  place  of  performance  thereby  waives  a 
formal  tender.^'*  Acceptance  of  past  due  payments  does 
not  always  waive  the  forfeiture  clause  as  to  subsequent 
payments.^^ 

§  5734.  Notice  of  rescission. — A  vendee  cannot  complain 
because  a  vendor  gives  notice  on  the  27th  of  January  and 
commences  an  action  upon  February  4th,  where  the  vendee 
cannot  show  at  the  trial  that  he  was  able  to  make  the  pay- 
ment required  under  the  contract.^''    Where  the  contract 

89  Pearson  v.  Brown,  27  Cal.  App.  ^^  Prairie  Dev.  Co.  v.  Leiberg,  15 
125,  148  Pac.  956;  Suburban  Homes       Idaho,  379,  98  Pac.  616. 

V.  North,  50  Mont.  108,  145  Pac.  2;  ^^  Christy   v.   Baiocchi,   53   Wash. 

Miller  V.  Beck,  72  Or.  140,  142  Pac.  644,  102  Pac.  752. 

603;  Boone  v.   Templcman,   158   Cal.  ^^  Painter    v.    Fletcher    (Fletcher 

290,  139  Am.  St.  Rep.  126,  110  Pac.  v.  Painter),  81   Kan.   195,   105   Pac. 

947;  Noycs  v.  Schlegel,  9  Cal.  App.  ^00. 

516,  99  Pac.   726.  ^^  Cash      v.      Meiscnhcimcr,      53 

Wash.  576,  102  Pac.  429;  Garvey  v. 

90  Davis   V.    Wilson,   55    Or.    403.       ^^^^^         gg     ^^^^  ^^^    p^^_ 

106  Pac.   795.  ^^Qg 

91  Johnson  v.  Sekor,  53  Wash.  96  Barrows  v.  Harter,  165  Cal.  45, 
205,  101  Pac.  829.                                        130  Pac.  1050. 
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provides  for  its  termination  npon  the  vendee's  failure  to 
make  payment,  without  any  option  as  to  the  right  of  the 
vendor  to  declare  forfeiture,  the  vendor  is  not  required  to 
give  notice  of  a  maturing  installment,  or  that  a  strict  com- 
pliance with  the  terms  of  the  contract  will  be  required.^'^ 
Where  the  purchaser  sues  to  rescind,  it  is  immaterial  that 
the  vendor  has  waived  the  time  clause.^*  The  fact  that  a 
vendor  during  the  term  of  the  contract  transfers  the  land 
to  a  third  party  does  not  of  itself  abandon  the  contract  with 
the  purchaser.®'  A  contract  for  the  sale  of  a  lot  is  not 
rescinded  by  the  vendor  agreeing  to  a  sale  of  a  larger  tract, 
which  includes  the  lot.^°°  In  a  notice  of  rescission,  the  use 
of  the  word  '^ cancel"  is  equivalent  to  the  word  *' rescind. "^"^^ 

§  5737.  Time  of  the  essence  of  the  contract. — Where  a 
contract  requires  the  purchaser  to  make  certain  payments 
at  stipulated  times,  the  time  of  payments  becomes  of  the 
essence  of  the  contract. ^°^  Where  an  offer  to  sell  is  made 
conditional  upon  an  acceptance  by  a  certain  time,  time  is  of 
the  essence. ^^^  A  contract  which  provides  that  the  deal 
must  be  closed  within  sixty  days  does  not  make  time  the 
essence  of  the  contract.^"*  Where  time  is  not  of  the  essence 
a  reasonable  time  must  be  given  for  compliance  with  the 
demand.^®^  Where  the  purchaser  admits  his  inability  to 
make  payment  the  question  of  time  being  of  the  essence  is 
immaterial.  ^°^ 

97  Fratt  V.  Daniels-Jones  Co.,  47  103  Sorenson  v.  Smith,  65  Or.  78, 
Mont.  487,   133  Pac.  700.  Ann.  Cas.  1915A,  1127,  51  L.  R.  A. 

98  Myera  v.  Calhoun,  85  Wash.  (N.  S.)  612,  129  Pac.  757,  131  Pac. 
689,  149  Pac.   19.  1022;    Gray   v.   Pelton,   67   Or.   239, 

99  Parkside    Realty    Co.    v.    Mac-  135  Pac.  755. 

Donald,  166  Cal.  426,  137  Pac.  21.  ,,,  ^^.       ^^  ^             g^  Kan.  549, 

100  Nance     v.     Avenall,     26     Cal.  j^^   p^^     -.j 
App.   551,   147   Pac.   583. 

101  Pearson  v.  Brown,  27  Cal.  ^^^  ^^^son  v.  Patten,  88  Kan.  472, 
App.  125,  148  Pac.  956.  129  Pac.  138. 

102  Smith  V.  Post,  167  Cal.  69,  138  lOG  Cook-Eeynolds  Co.  v.  Chipmaiif 
Pae.    705;   Potter   v.    Post,    167   Cal.  47  Mont.  289,  133  Pac.  694. 

796,  139  Pac.  2S3. 
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§  5738.  Defense  of  defective  title. — A  purchasor  under  a 
warranty  deed  may  set  up  broken  covenants  of  seizin  as  a 
defense  to  a  suit  for  the  purchase  money.^*'''  A  mistake  as 
to  the  amount  of  land  included  in  a  legal  subdivision,  in  the 
absence  of  any  misrepresentation  by  the  seller  and  in  the 
presence  of  negligence  on  the  part  of  the  buyer,  will  not 
justify  a  rescission.^"^  A  purchaser  under  an  executory 
contract  cannot  take  and  hold  possession  and  refuse  to  pay 
the  price  upon  the  ground  that  the  title  is  defective,  in  the 
absence  of  fraud,  insolvency  of  the  debtor,  or  some  other 
special  circumstance,  but  should  offer  to  return  and  re- 
scind.^°» 

§  5741.  Possession  as  notice. — The  doctrine  that  posses- 
sion of  the  grantor  is  constructive  notice  of  any  right 
claimed  in  hostility  to  the  deed  cannot  be  extended  to  a  case 
where  the  grantor  has  expressly  relinquished  all  equitable 
claim  in  his  deed.^^°  If  the  vendor  is  in  apparent  posses- 
sion, a  purchaser  finding  the  title  of  record  in  the  vendor  is 
put  to  no  further  inquiry  even  though  there  may  be  other 
persons  upon  the  premises."^  A  purchaser  of  real  prop- 
erty must  take  notice  of  the  right  of  persons  in  posses- 
sion.^^^  One  who  purchases  land  from  a  grantee  while  the 
grantor  is  yet  in  possession  must  take  notice  of  the  right  of 
the  grantor  which  may  exist  outside  of  the  deed."^  The 
purchase  of  a  water  right  from  the  record  owner  made  in 

107  Brady  v.  Bank  of  Commerce,  "2  Whitham  v.  Lehmer,  22  Okl.  627, 
41  Okl.  473,  Ann.  Cas.  1915B,  1019,  98  Pac.  351;  Runyan  v.  Snyder,  45 
138  Pac.  1020.  Colo.    156,    100   Pac.   420;    Morris   v. 

108  Coolin  V.  Anderson,  26  Idaho,  Blunt,  35  Utah,  194,  99  Pac.  6S6; 
47,  140  Pac.  969.  Turner  v.  Creech,  58  Wash.  439,  108 

109  Harrell  v.  Neef,  80  Kan.  348,  Pac.  1084;  McBee  v.  O'Connell,  19 
102  Pac.  838;  Pugh  v.  Stigler,  21  N.  M.  565,  145  Pac.  123;  Beeler  v. 
Okl.  854,  97  Pac.  566.  Sims,  91  Kan.  757,  139  Pac.  371. 

110  Sanguinetti  v.  Rossen,  12  Cal.  US  Telschow  v.  Quiggle,  74  Or. 
A  up.    623,    107   Pac.   560.  105,   145   Pac.  11;   contra,   see   Craw- 

ill  Campbell  v.  Grennan,  13  Cal.  ford  v.  Timm,  85  Wash.  568,  148 
App.  481,  110  Pac.  156.  Pac.  886. 
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good  faith  takes  precedence  over  an  unrecorded  convey- 
ance to  a  corporation  in  possession,  especially  where  the 
corporation  officer  had  informed  the  buyer  that  the  record 
owner  was  the  holder  of  the  title. ^^^ 

§  5741a.  Eecord  notice. — An  instrument  which  is  not  en- 
titled to  be  recorded,  although  it  is  recorded,  is  not  con- 
structive notice,  but  it  may  impart  actual  notice  to  one  who 
has  seen  it  of  record.^^^  The  record  of  a  lease,  where  the 
title  of  the  lessor  is  not  of  record,  gives  no  constructive  no- 
tice.^^®  No  investigation  need  be  made  of  the  record  except 
for  liens  incurred  by  the  holders  of  the  chain  of  title.^" 
The  record  of  a  contract  of  sale  is  notice  of  the  vendee's 
rights  which  cannot  be  limited  by  any  agreement  between 
the  vendor  and  a  third  person.^^^  A  reservation  of  a  right 
of  way  shown  in  a  chain  of  title  is  constructive  notice  to  a 
purchaser,  even  though  the  deed  which  he  rescinds  makes 
no  mention  of  it.^^^  The  description  in  a  deed  may  be  de- 
fective and  not  give  sufficient  notice.^^*^  A  person  who  buys 
lalid  upon  the  strength  of  the  recorded  title,  without  knowl- 
edge of  the  incompetency  of  one  of  the  grantors,  is  charge- 
able with  notice  of  facts  as  to  which  the  record  should  put 
him  on  inquiry,  and  by  which  he  could  have  discovered  the 
incompetency. ^^^  Where  a  purchaser  has  diligently  pur- 
sued an  inquiry  and  failed  to  learn  of  an  unrecorded  in- 
strument he  is  not  chargeable  with  notice  thereof.^^^  Claim- 
ants under  a  tax  title  and  under  a  decree  to  quiet  title  are 

114  Shurtleff  v.  Kehrer  (Bracken),  lis  Big  Bend  Land  Co.  v.  Hutch- 
163  Cal.  24,  124  Pae.  724.  ings,  71  Wash.  345,  128  Pac.  652. 

115  Parkside  Eealty  Co.  v.  Mac-  119  ^yers  v.  Berven,  166  Cal.  484, 
Donald,   166   CaJ.   426,   137  Pae.   21;  137  p^^    £60. 

Harris   y.   Eeed     21    Idaho,    364,    121  ^^^  ^'^^^^^    ^_    ^  ^^^    ^^^ 

Pac.    780;    Weber    v.    Richardson,    76  ^^      ^^^  ^^^  532_ 

Or.  286,  147  Pac.  522,  1199.  '  ' 

lie  Standard   Oil   Co.   v.   Slye,   164  ^^^  Hatfield    v.    Lotty    (Okl.),    149 

Cal.    435,    129    Pac.    589.  ^^.c.  1171. 

117  Perkins  v.  Cissell,  32  Okl.  827,  ^--  ^IcBee  v.   O'Connell,   19  N.  M. 

124   Pac.   7.  5C5,  145  Pac.  123. 
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not  bona  fide  purcliasers  or  encumbrancers.^-'  Under  the 
Oregon  statute  a  grantee  has  five  days  from  the  date  of  the 
execution  of  a  deed  within  which  to  record  it,  after  which 
time  it  will  be  void  as  against  any  subsequent  purchaser  in 
good  faith  for  a  valuable  consideration  whose  conveyance 
is  first  recorded.^^* 

§5743.  Sufficient  notice.— A  purchaser  is  chargeable 
with  notice  of  the  existence  of  a  right  of  way  created  by  an 
unrecorded  conveyance  when  such  right  of  way  is  observ- 
able by  marks  and  f  ences.^^^  A  creditor  under  a  deed  which 
is  in  fact  a  mortgage,  who  notifies  the  purchaser  that  he 
still  owns  the  property,  thereby  puts  the  purchaser  upon 
inquiry.^^^  Where  a  power  of  attorney  is  fraudulently  ob- 
tained, and  the  purchaser  has  sufficient  knowledge  to  excite 
the  suspicions  of  a  prudent  person,  he  will  be  charged  with 
knowledge.^^^  A  stockholder  who  purchases  land  from  a 
corporation  is  not  charged  with  notice  of  the  manner  in 
which  the  corporation  acquired  the  land.^^^  Where  a  land 
owner  gives  an  absolute  deed  in  the  nature  of  a  mortgage  to 
secure  a  loan  and  retains  possession  of  the  land,  and 
the  land  is  subsequently  conveyed  by  the  grantee  to  two 
persons,  one  of  whom  has  knowledge  of  the  former  deed, 
both  of  the  grantees  are  charged  with  notice.^^^ 

123  Brackett  v.  McClure,  24  Colo.  Beall  v.  Beall,  67  Or.  33,  128  Fac. 
App.  524,   135  Pac.   1110.  835,  135  Pac.  185. 

124  Mertens  v.  North  State  Bank,  127  Kuhn  v.  Wise,  90  Kan.  583,  135 
68  Or.  273,  135  Pac.  885;  L.  O.  L.  Pac.  571;  Brooks  v.  Reynolds,  37  Okl. 
7129.  767,  132  Pac.   1091. 

125  Pollard  V,  Eebman,  162  Gal.  128  Clark  v.  Latourette,  64  Or.  412, 
633,  124  Pac.  235.  129  Pac.  1043. 

126  Smith  V.  J.  R.  Newberry  Co.,  129  Williams  ▼.  Purcell,  45  Okl. 
21    Cal.    App.   432,    131    Pac.    1055;  487,  145  Pac.  1151. 
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CHAPTER  CXXXVL 
COVENANTS. 

§  5760.  General  covenant  of  warranty. 

§  5761.  Notice  of  action. 

§  5768.  Measure  of  damage. 

§  5771.  Encumbrances. 

§  5774a.  Covenants  running  with  land. 

§  5783.  Covenants  as  to  use  and  occupation, 

§  5799.  Implied  obligations. 

§  5760.  Generg.!  covenant  of  warranty. — ^A  covenant  that 
a  grantor  is  lawfully  seised  of  the  premises  is  not  broken  by 
an  adverse  possession  which  arises  more  than  a  year  after 
execution  of  the  deed.^  A  covenant  of  seizin  is  broken,  if 
broken  at  all,  when  the  conveyance  is  made,  and  it  is  un- 
necessary to  wait  for  an  eviction.^  A  covenant  of  seizin  is 
not  satisfied  by  the  delivery  of  actual  possession,  but  is  one 
for  title,  and  is  broken  upon  the  delivery  of  the  deed,  if  the 
covenantor  does  not  have  title  or  a  lawful  right  to  convey.* 

§  5761.  Notice  of  action. — A  grantee  can  recover  on  a 
covenant  of  a  warranty  against  a  remote  grantor  who  pur- 
chased at  a  sheriff's  sale  upon  a  void  judgment  in  his  favor 
without  previously  giving  notice  of  breach.^  It  is  a  good 
defense  to  an  action  for  breach  of  warranty  of  title  that  the 
grantee,  knowing  the  condition  of  the  title,  and  as  part  of 
the  consideration,  agreed  to  look  after  and  perfect  the  title 
and  had  negligently  failed  to  do  so,  and  had  failed  to  notify 
the  grantor  so  that  he  might  do  so.^ 

1  Stearns  t.  Jewel,  27  Colo.  App.  86,  96'  Pac.  993;  Wick  t.  Eea,  54 
390,  149  Pac.  846.  Wash.  424,  103  Pac.  462. 

2  Brady  v.  Bank  of  Commerce,  41  4  Arnold  v.  Joines  (Okl.),  150  Pac. 
Okl.  473,  Ann.  Cas.  1915B,  1019,  138  130. 

Pac.  1020;  McCormick  v.  Marcy,  165  5  Menasha    Wooden    Ware    Co.    ▼. 

Cal.  386.   132  Pac.  449.  Nelson,  53  Wash.  160,  101  Pac.  720. 

8  Seyfried  v.  Knoblauch,,  44  Colo. 
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§  5768.  Measure  of  damage. — The  measure  of  damages 
for  breach  of  covenant  of  seizin  is  the  value  of  the  premises 
at  the  time  of  conveyance,  estimated  by  the  consideration 
together  with  interest  to  the  date  of  trial  and,  title  failing 
as  to  part  only  of  the  premises,  its  proportionate  value  is 
the  measure.^  For  breach  of  a  covenant  of  warranty,  the 
amount  paid  the  grantor,  and  the  expenses  incurred  in  un- 
successfully defending  a  suit  by  the  true  owner  of  the  prop- 
erty, is  a  proper  assessment  of  damages."^  The  cost  of  re- 
moving an  incumbrance  may  be  recovered.*  The  measure 
of  damages  on  account  of  an  outstanding  lease  is  the  rental 
value  of  the  premises  during  the  time  the  possession  is 
withheld.^  A  covenant  against  encumbrances  is  one  of  in- 
demnity, and  if  the  covenantee  has  not  been  disturbed  or 
been  evicted  he  is  entitled  to  no  more  than  nominal  dam- 
ages.^^  Damages  incurred  on  account  of  a  breach  of  a  re- 
stricted building  covenant  is  the  difference  between  the 
value  of  the  lots  with  and  without  the  restricting  covenants, 
if  its  value  is  diminished."  The  measure  of  damage  which 
a  grantee  may  recover  from  his  grantor  because  of  a  sub- 
sequent conveyance  of  the  same  property,  which  is  recorded 
prior  to  that  of  the  grantee  and  because  of  which  the 
grantee  loses  possession  of  the  property,  is  compensation 
for  the  actual  injury  sustained  or  the  damages  or  loss  of 
the  bargain,  and  the  grantee  is  entitled  to  prove  damages  as 
of  date  of  his  actual  eviction,  and  is  not  limited  to  the  date 
upon  which  he  first  learned  of  a  subsequent  deed.^^    A  ven- 

6  Seyfried  v.  Knoblauch,  44  Colo.  n  Williams    v,    Hewitt,    57    Wash. 
86,  96  Pac.  993.                                               62,   135   Am.   St.   Rep.   971,   106   Pac. 

7  McCormick    v.    Marcy,    165    Cal.        49o. 

386,  132  Pac.  4i9.  12  Madden   t.    Caldwell   Land    Co., 

8  Dillon  V.  Eeaeom,  67  Or.  118,  134  16   Idaho,   59,   21   L.   E.   A.    (N.    S.) 
Pac.  778,  135  Pac.  336.  332,  100  Pac.  358;  also  Burchfield  v. 

9  O'Connor  v.  Enos,  56  Wash.  448,  Brinkman,    92    Knn.    377,    140    Pac. 
105  Pac.   1039.  894;    Arnold    y.    Joines    (Okl.),    150 

10  International       Dev.       Co.       v.       Pac.   130. 
Clemans,    59    Wash.    398,    109    Pac. 

1034. 
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dee  who,  after  giving  notice  to  the  vendor  to  defend  a  suit, 
unsuccessfully  defends  the  title,  may  recover  a  reasonable 
amount  for  his  expenses  including  his  attorney's  fee  for 
making  the  defense. ^^ 

§  5771.  Encumbrances.  —  A  deed  usually  entitles  the 
grantee  to  immediate  possession  and  no  duty  rests  upon 
him  to  notify  the  tenant  in  possession,  but  the  grantor  must 
deliver  possession  himself.^^  An  established  irrigation 
ditch  which  is  plainly  observable  upon  the  property  is  not 
an  encumbrance  to  the  extent  of  being  a  breach  of  covenant 
against  encumbrances,  but  a  right  of  way  for  a  ditch  which 
is  indefinite  in  extent,  and  which  has  not  yet  been  estab- 
lished or  open  to  view,  is  an  encumbrance  in  breach  of  a 
covenant.^^  The  condemnation  of  private  property  for  a 
public  road  is  not  an  encumbrance  thereon  until  the  judg- 
ment is  entered.^^  A  building  restriction  which  appears  in 
a  deed  forming  part  of  the  chain  of  title,  prohibiting  cer- 
tain kinds  of  buildings  from  being  erected  upon  the  lot  and 
requiring  buildings  to  be  a  certain  distance  from  the  street, 
is  an  encumbrance  authorizing  the  grantee  to  maintain  an 
action  for  breach  of  covenant  against  the  grantor." 

§  5774a.  Covenants  running  with  land. — ^A  purchaser  of 
city  property  having  knowledge  of  a  building  restriction, 
may  be  sued  by  the  owners  of  other  property  in  the  same 
district  who  purchased  from  the  same  grantor.^®  Cove- 
nants in  a  warranty  deed  in  statutory  form  run  with  the 
land." 

13  Ellis  V.  Abbott,  69  Or.  234,  138  17  Williams  v.  Hewitt,  57  Wash. 
Pae.  488.                                                            62,   135   Am.  St.  Rep.  971,   106   Pac. 

14  Barker  v.  Denning,  91  Kan.  485,       496. 

138   Pac.   573.  18  Duester  v.  Alvin,  74  Or.  544,  145 

15  Feldhut   V.    Brummitt,   96   Kan.       Pac.   660. 

127,  150  Pac.  549.  19  Arnold    v.    Joines     (Okl.),     loO 

16  Flajolc  V.  Schulzc,  80  Wash.  Pac.  130;  Perry  v.  Jones  (Okl.),  150 
483,  141  Pac.  1026.  Pac.    16S. 
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§  5783.  Covenants  as  to  use  and  occupation.— An  owiicr 
who  has  opened  an  addition  and  sold  lots  subject  to  build- 
ing restrictions  is  not  entitled  to  change  the  plan  or  scheme 
of  residence  by  selling  a  lot  free  from  the  restriction.^^ 
Where  the  on]j  issue  is  as  to  defendant's  right  as  a  grantor 
to  enforce  a  restrictive  covenant  in  a  deed  prohibiting  the 
use  of  firearms  on  the  premises,  which  covenant  was  for 
the  sole  benefit  of  defendant's  remaining  land,  one  who  in 
reliance  upon  the  covenant  purchases  a  lot  in  the  tract  is  not 
entitled  to  inten-ene,  having  no  such  interest  in  the  cove- 
nant that  he  would  either  gain  or  lose  by  the  judgment.^^ 
Every  covenant  in  a  grant  of  real  property  which  is  made 
for  the  benefit  of  the  land  runs  with  it,^^  but  an  agreement 
not  to  herd  or  to  raise  sheep  on  the  land  is  not  for  the 
benefit  of  the  property  but  is  a  restriction  upon  its  use,  and 
is  not  for  the  purpose  for  which  a  covenant  running  with 
the  land  may  be  created.^^  A  covenant  in  an  agreement  of 
adjoining  lot  owners  for  an  easement  made  for  the  benefit  of 
one  lot  is  enforceable  in  equity  against  a  purchaser  with 
notice  of  the  same  whether  or  not  it,  in  law,  is  a  covenant 
running  with  the  land.^* 

§  5799.  Implied  obligations. — A  covenantor  who  has 
been  requested  to  defend  an  action  for  possession  brought 
against  the  covenantee  by  a  person  claiming  a  paramount 
title  is  bound  by  the  judgment  in  that  case  whether  he  ap- 
pear or  not.^^ 

20  Duester  v.  Alvin,  74  Or.  544,  145  23  Long  v.  Cramer  Meat  etc.  Co., 
Pac.  660.  155   Cal.  402,  101  Pac  297. 

21  Guaranty  Realty  Co.  v.  Recrea-  24  Bryan  v.  Grosse,  155  Cal.  132, 
tion  Gun  Club,  12  Cal.  App.  383,  107  99  Pac.  499. 

Pac    625.  ^■''  McCormick   v.    Marcy,    165    Cal. 

22  Cal.  Civ.  Code,  1462.  386,  132  Pac.  449. 
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§  5830.  Mortg-age  defined.  —  A  mortgage,  generally 
spcakiug,  is  a  conveyance  of  real  estate  or  some  interest 
therein,  defeasible  upon  the  payment  of  money  or  the  per- 
formance of  some  condition.^  Under  the  recording  act  a 
mortgage  is  considered  as  a  conveyance.^  An  instrmnent 
executed  as  security  only  cannot  be  converted  into  a  con- 
ditional sale  by  the  form  of  an  agreement  to  reconvey.^  A 
mortgage  may  be  given  to  secure  future  advances,*  or  to 
secure  money  due  from  another  or  from  a  corporation  ^  or  to 
secure  a  prior  debt.®  The  reservation  of  a  vendor's  lien  in 
a  deed,  and  a  recorded  recogTiition  of  the  lien,  constitutes  an 
equitable  mortgage.''^  There  must  be  some  kind  of  an  agree- 
ment by  the  owner  of  the  property  that  it  shall  be  held  as 
security  for  a  debt,  even  in  an  equitable  mortgage.®  If  a 
transaction  resolves  itself  into  a  security,  whatever  may 
be  its  form,  it  is  in  effect  a  mortgage.^  The  form  of  the 
agreement  by  which  the  security  is  given  is  not  important, 
and  although  parol  agreements  to  secure  the  repayment  of 
money  enforced  by  retaining  possession,  are  usually  termed 
"equitable  mortgages,"  possession  given  to  a  creditor 
under  an  agreement  may  be  held  under  the  rules  applicable 
to  mortgagees  in  possession.^"  A  mortgage  for  future  ad- 
vances need  not  so  state  upon  its  face ;  the  amount  of  such 
advances  may  be  established  by  parol. ^^  One  who  advances 
money  to  the  second  mortgagee  to  redeem  the  property 

1  Palmer  v.  City  of  Albuquerque,  6  Hunt  v.  Hunt,  67  Or.  178,  132 
19  N.  M.  285,  L.  R.  A.  1915A,  1106,  Pac.  958,  134  Pac.  1180;  Crow  v. 
142  Pac.  929.  vJrow,  70  Or.  534,  139  Pac.  854. 

2  Booker  v.  Castillo,  154  Cal.  672,  ''  White  v.  Hartman,  26  Colo.  App. 
98  Pac.  1067;  Cal.  Civ.  Code,  1216.  ^^5,  145  Pac.  716. 

8  Barber   v.    Toomey,    67    Or.    452, 
136  Pac.  343. 

9  Eeitze    v.    Humphreys,    53    Colo, 

4  Heal  V.  Evans  Creek  Coal  &  Coke       177   ^25  Pac.  518 

Co.,  71  Wash.  225,  128  Pac.  211.  10  Charpie  v.   Stout,   88   Kan.  318, 

5  Langerman     v.     Puritan     Dining       128  Pac.  396. 

Room  Co.,  21  Cal.  App.  637,  132  Pac.  i^  Du  Bois  v.  First  National  Bank, 

617.  43  Colo.  400,  96  Pac.  169. 


3  Hawkins  v.  Elston,  58  Colo.  400, 
146  Pac.  254. 
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from  a  sale  under  foreclosure  of  tlie  first  mortgage  pursu- 
ant to  an  agreement  of  the  second  mortgagee  to  repay  the 
money  upon  his  obtaining  the  sheriff's  deed  as  security,  ac- 
quires a  lien  upon  the  land  which  is  sufficiently  evidenced  by 
his  receiving  the  certificate  of  redemption,  and  such  lien  is 
enforceable  against  the  person  having  notice  of  it.^^ 

§  5832.  Deed  as  mortgage. — A  deed,  absolute  in  form, 
but  given  as  security  only,  is  a  mortgage. ^^  Whether  an 
instrument  is  a  deed  or  a  mortgage  is  determined  as  of  the 
beginning  of  the  transaction;  the  intention  of  the  parties 
determines  its  nature. ^^  It  depends  upon  the  intention  of 
the  parties  as  determined  from  a  consideration  of  the  cir- 
cumstances, the  pecuniary  relation  of  the  parties,  their 
previous  negotiations,  their  contemporaneous  acts  and 
declarations,  and  subsequent  acts  and  admissions.^^  If 
a  deed  constitutes  a  mortgage  at  its  inception,  no  subsequent 
agreement  between  the  parties  less  than  a  formal  deed  can 
pass  the  title.^^  The  test  is  whether  a  debt  was  created  or 
continued  for  which  the  deed  was  designed  as  security.^'^  A 
deed  does  not  become  a  mortgage  until  the  actual  advance  of 
the  money  for  the  loan.^^  Another  who  advances  money 
with  which  to  purchase  property  and  who  takes  the  fee  title 

12  San  Jose  Safe  Deposit  Bank  v.  v.  Bidwell,  86  Kan.  666,  121  Pac. 
Bank  of  Madera,  156  Gal.  38,  103  1098;  Worley  v.  Carter,  30  Okl.  642, 
Pac.  225.  121   Pac.   669;   Fawcett  v.   McGahan- 

13  Hawkins  v.  Elston,  58  Colo.  400,  McKee  Lumber  Co.,  39  Okl.  68,  134 
146  Pac.  254;  Gibson  v.  Morris  State  Pac.  388. 

Bank,  49  Mont.  60,  140  Pac.  76 ;  Yori  14  Beverly  v.  Davis,  79  Wash.  537, 

V.  Thenix,  38  Nev.  277,  149  Pac.  180;  140  Pac.   696;    Calhoun  v.  Anderson, 

Palmer    v.    City   of    Albuquerque,    19  78  Kan.  746,  98  Pac.  274. 

N.  M.  285,  L.  E.  A.  1915A,  1106,  142  15  Elliott   v.   Bozorth,   52   Or.   391, 

Pac.  929 ;  Williams  v.  Purcell,  45  Okl.  97  Pac.  632. 

489.  145  Pac.  1151;  Vincent  v.  First  16  Clambey   v.   Copland,   52    Wash. 

Nat.  Bank,  76  Or.  579,  143  Pac.  1100,  580,  100  Pac.  1031. 

149  Pac.  938 ;  Todd  v.  Todd,  164  Cal.  17  Caro  v.  Wollenberg,  68  Or.  420. 

255,    128    Pac.    413;    Cal.    Civ.    Code,  136  Pae.  866. 

2924,    2888;    Bergen    v.    Johnson,    21  is  Schr.macher  v.  Langford,  20  Cal, 

Idaho,  619,  123  Pac.  484;  Duseubery  App.  61,  127  Pac.  1057. 
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as  security,  liolds  it  as  a  trustee  and  as  a  mortgagee,  so 
that  upon  the  payment  of  the  loan  the  true  owner  is  en- 
titled to  a  reconveyance.^^  The  fact  that  land  is  sold  for 
less  than  it  is  worth,  or  that  the  parties  are  related  to  each 
other  as  jDarent  and  child  and  have  confidential  gelations  is 
not  ground  for  declaring  an  absolute  deed  a  mortgage.^** 
A  deed  which  is  delivered  in  escrow  to  be  delivered  to  the 
mortgagee  if  the  debt  is  not  paid  within  a  certain  time,  if 
regarded  as  taking  effect  at  once,  is  in  effect  a  mortgage."^ 
Where  there  is  a  consideration  to  the  effect  that  the 
grantors  may  live  upon  the  premises  during  the  rest  of 
their  lives,  and  that  the  grantee  shall  advance  part  of  the 
purchase  price,  the  conveyance  given  is  an  absolute  deed 
and  not  a  mortgage.^^  Where  a  mortgagee  takes  a  deed  to 
property  upon  which  he  holds  a  mortgage  which  the  mort- 
gagor cannot  pay,  and  promises  that  if  the  property  sells 
for  more  than  enough  to  cover  the  debt  he  will  account  to 
the  mortgagor  for  the  surplus,  such  conveyance  is  not  a 
mortgage  and  there  is  no  continuing  debt  to  secure.^^  The 
equity  of  redemption  in  a  deed  which  is  absolute  upon  its 
face  but  shown  to  have  been  intended  as  a  mortgage,  can 
be  extinguished  only  by  a  regular  foreclosure  and  sale.^* 

§  5835.  Burden  of  proof. — The  presumption  is  that  a 
deed  is  what  it  purports  to  be  upon  its  face,  and  the  burden 
of  showing  that  it  was  really  intended  as  a  mortgage  rests 
upon  him  who  asserts  the  mortgage.^^  This  burden  is  sus- 
tained by  showing  that  the  debt  for  which  the  conveyance 

19  Whitehouse  v.  Whitehouse,  22  23  Weltner  v.  Thurmond,  17  Wyo. 
Cal.  App.  565,  135  Pac.  509.                         268,  129  Am.  St.  Eep.  1113,  98  Pac. 

20  Lynch    v.   Lynch,    22    Cal.    App.        590,  99  Pac.  1128. 

653,  135  Pac.  1101.  24  Grover  v.  Hawthorne,  62  Or.  77, 

21  Holden  Land  etc.   Co.  v.   Inter-        114  Pac.  472,  121  Pac.  808. 

state     Trading     Co.,     87     Kan.     221,  25  Beall   v.   Beall,    67    Or.   33,    128 

L.   R.   A.   1915B,  492,   123   Pac.   733.  Pac.  835,  135  Pac.  185;   Black  Eagle 

22  Giistin  V.  Crockett,  51  Wash.  67,  Oil  Co.  v.  Belcher,  22  Cal.  App.  258, 
97  Pac.  1091.  133  Pac.  1153. 
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was  executed  remains  uncanceled,  and  is  treated  as  an  ex- 
isting indebtedness.^^  The  fact  that  the  deed  is  accom- 
panied by  a  contemporaneous  written  agreement  for  a  re- 
sale of  the  propert}"  or  for  an  option  to  buy  it  back  does  not 
relieve  the  party  claiming  the  deed  to  be  a  mortgage  from 
the  burden  of  proof. -''^  The  court  will  not  assume  that  one 
person  holds  title  in  trust  for  another  or  as  security  for  a 
debt,  where  the  rights  of  the  parties  have  been  agreed  upon 
and  fixed  by  a  specific  written  contract  by  which  the  holder 
of  the  title  agrees  to  convey  to  the  other  upon  the  making 
of  specified  payments.^* 

§  5840.  Attorney  fees. — If  a  mortgage  stipulates  for  at- 
torney fees  for  examination  of  title  and  foreclosure,  the 
amount  allowed  is  properly  included  in  the  decree.^^  If 
the  mortgage  specifies  the  amount  to  be  allowed  for  at- 
torney fees,  the  court  should  not  allow  any  larger  amount.^® 
A  mortgage  which  does  not  provide  for  an  attorney's  fee, 
but  which  is  given  to  secure  a  note,  also  secures  the  pay- 
ment of  the  attorney's  fee  provided  for  in  the  note.^^  The 
amount  to  be  allowed  in  the  absence  of  contract  is  within 
the  sound  discretion  of  the  court.^^  In  the  absence  of  any 
agreement  for  an  attorney's  fee,  none  can  be  allowed.^^  In 
Oregon,  proof  must  be  introduced  of  the  attorney's  claim, 
or  it  cannot  be  included  in  the  judgment.^*  Where  the 
statute  provides  that  the  court  shall  fix  the  fee  regardless 
of  any  agreement,  the  court  may  hear  testimony  of  attor- 

26  Gibson  v.  Morris  State  Bank,  30  Lewis  v.  Sutton,  21  Idaho,  541, 
49  Mont.  60,  140  Pac.  76.                            122  Pac.  911. 

o-r  -c        1  T^     •      -rn  w    1,    S07  ^^  Worth  V.   Worth,    155   Cal.   599, 

27  Beverly  v.  Davis,  79  Wash.  537,  _  '  ' 
•^                 '                                  102  Pac.  663. 


140  Pac.  696;  Kegley  v.  Skillman,  68 
Wash.  637,  123  Pac.  1081. 


32  Patten  v.  Pepper  Hotel  Co.,  153 
Cal.  460,  96  Pac.  296. 

28  Gasaway    v.    Ballin,    57    Wash.  33  John    Brickell   Co.   v.   Sutro,    11 
355,  106  Pac.  905.                                          Cal.  App.  460,  105  Pac.  948,  949. 

29  Leahy  v.  Warden,  163  Cal.  178,  34  Wriyinire  v.  Shipley,  52  Or,  464, 
124  Pae.  825.                                                 97  Pac.  807. 
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neys  to  aid  it  in  fixing  a  reasonable  fee.^^  The  following 
fees  have  been  sustained  as  reasonable:  one  thousand  dol- 
lars for  foreclosing  a  mortgage  upon  seven  thousand  dol- 
lars principal  and  interest  where  the  suit  was  contested  ;^^® 
one  thousand  dollars  in  a  contested  suit  where  the  amount 
recovered  is  in  excess  of  ten  thousand  dollars  ;^'^  and  three 
hundred  dollars  upon  the  foreclosure  of  a  mortgage  for 
three  thousand  dollars.^* 

§  5842.  Priority  of  lien. — A  mechanic's  lien  is  prior  to 
the  lien  of  a  purchase-money  mortgage.^^  If  a  claim  of 
lien  is  not  filed  within  the  time  prescribed  by  the  code,  a 
mortgage  executed  by  the  owner  after  material  and  labor 
have  been  partly  furnished  is  paramount  to  any  lien  in  favor 
of  laborers  or  materialmen.^"  The  lien  of  a  mortgage  which 
is  placed  upon  land  prior  to  the  time  of  commencing  build- 
ing work  is  prior  to  any  mechanic's  or  materialman's  lien.*^ 
The  lien  of  an  attorney  who  quiets  the  title  to  land  mort- 
gaged by  the  client  pending  a  suit  is  inferior  to  the  lien  of 
the  mortgage.^^  A  mortgage  stands  prior  to  any  unre- 
corded deed  of  which  the  mortgagee  has  no  knowledge.^^ 
The  lien  which  a  mortgagee  has  for  money  advanced  in  the 
construction  of  a  building  is  limited  to  the  amount  actually 
advanced  as  against  the  lien  of  a  subcontractor."*^  A  mort- 
gagee who  takes  a  mortgage  from  one  who  has  a  void  title 
acquires  no  lien,  but  a  mortgage  from  one  holding  a  void- 
able title  creates  a  lien  in  favor  of  the  mortgagee,  even  as 

35  Kurtz    V.    Ogden    Canyon    Sani-  40  Sunset  Lumber  Co.  v.  Bachelder, 

tarium   Co.,   37   Utah,   313,   108   Pac.  167  Cal.  512,  Ann.  Caa.   1916B,   664, 

14;  Utah  Comp.  Laws  1907,  sec.  3505.  140  Pae.  35. 

30  Fidelity  &  Deposit  Co.  v.  Oliver,  41  Lipscomb     v.      Exchange      Nat. 

57  Wash.  31,  106  Pac.  483.  Bank.  80  Wash.  296,  141  Pac.  686. 

37  Coolin  V.  Anderson,  26  Idaho,  42  Moore  v.  First  Nat.  Bank,  43 
47,  140  Pac.  969.  Okl.  732,  144  Pac.  364. 

38  Gourley  v.  Williams,  46  Okl.  629,  43  Blucher  v.  Shaw,  26  Idaho,  497, 
149  Pac.  229.  144  Pac.  342. 

39  White  V.  Kincade,  95  Kan.  466,  44  Ciilmer  Paint  &  Glass  Co.  v. 
Ann.  Cas.  1916B,  667,  148  Pac.  607.  Gleason,  42  Utah,  344,  130  Pac.  66. 
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against  the  riglitful  owner  of  the  property,  who   subse- 
quently has  the  mortgagor's  title  set  aside.*^ 

§  5842a.  Notice  of  mortgage  lien. — ^A  mortgagee  without 
notice  of  any  latent  infirmity  in  the  decree  under  which  the 
mortgagor  claims  title  has  a  valid  and  enforceable  lien 
thereon.^®  One  who  makes  a  statement  to  an  intending 
mortgagee  to  the  effect  that  he  is  merely  a  tenant  cannot 
afterward  claim  title  to  the  property.^'^  A  recorded  con- 
veyance which  is  not  acknowledged  or  proved  and  certified 
according  to  law  does  not  impart  any  constructive  notice  to 
a  subsequent  mortgagee.^^  But  a  defective  record  may  give 
actual  notice.  One  who  takes  a  lease  subsequent  to  the 
time  of  recording  a  mortgage  holds  subject  to  the  mort- 
gage."*^ A  deed,  although  not  recorded,  is  good  between  the 
parties,  and  divests  the  title  of  the  grantor,  so  that  it  does 
not  pass  to  a  subsequent  mortgagee  who  takes  a  convey- 
ance only  of  the  estate  belonging  to  the  grantor  at  the  time 
of  the  grant.^° 

§  5844.  Liability  of  purchaser. — No  personal  obligation 
rests  upon  the  purchaser  of  mortgaged  land  to  pay  the 
mortgage  debt  unless  he  assumes  it  by  agreement  or  by 
retaining  the  amount  from  the  price,  or  otherwise  clearly 
makes  the  debt  his  own.^^  And  he  may,  with  the  consent  of 
the  mortgagor,  set  up  failure  of  consideration  against  the 
mortgagee. ^^  But  a  purchaser  of  mortgaged  property  who 
assumes  the  payment  of  a  barred  mortgage  is  not  entitled 

45  Maas  V.  Dunmyer,  21  Okl.  434,  Title  &  Legacy  Co.,  16  Ariz.  138,  141 
96  Pac.  591.  Pac.  717. 

46  Kieffer  v.  Victor  Land  Co.,  53  50  Ames  v.  Eobert,  17  N.  M.  C09, 
Or.  174,  90  Pac.  582,  98  Pac.  877.  131  Pac.  994. 

47  Bush  V.  Eoberts,  57  Or.  169,  110  51  Van  Eman  v.  Mosing,  36  Okl. 
Pac.  790.  555,  129  Pac.  2. 

48  Harris  v.  Eeed,  21  Idaho,  364,  52  Brunswick  'Realty  Co.  v.  Univer- 
121  Pac.  780.  sity  Inv.  Co.,  43  Utah,  75,  134  Pac. 

49  Bennett  v.  United  States  Land,  60S. 
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to  set  Tip  the  statute  of  limitations  f^  his  promise  becomes 
an  absolute  promise  to  pay  the  debt,  and  the  mortgagee  may 
proceed  directly  and  solely  against  the  purchaser.^^  If  a 
purchaser  withholds  the  amount  of  the  mortgage  debt  in  his 
purchase,  he  cannot  deny  the  validity  of  the  mortgage.^^ 
A  deed  which  merely  recites  that  the  property  is  subject  to 
a  mortgage  does  not  show  that  the  purchaser  assumes  the 
de1)t,  although  the  promise  of  the  purchaser  may  be  made 
orally  or  in  a  contemporaneous  writing,  or  be  implied  from 
the  transaction.^^  It  is  presumed  that  one  who  assumes 
the  payment  of  a  past  due  mortgage  will  pay  the  same  im- 
mediately.^^ Consideration  will  be  implied.^^  A  purchaser 
who  assumes  a  mortgage  becomes  the  principal  as  to  the 
vendor,  and  the  vendor  becomes  the  surety  as  to  the  pur- 
chaser.^^ A  vendor  is  not  liable  for  interest  accruing  or  at- 
torney fees  incurred  because  the  purchaser  fails  to  comply 
with  his  agreement  to  pay  the  mortgage  assumed  by  him, 
and  the  vendor  may  refuse  to  convey  the  property  until  the 
vendee  has  liquidated  the  mortgage.^" 

There  is  no  privity  of  contract  between  a  mortgagee  and 
a  party  holding  under  an  executory  contract  to  purchase 
from  the  mortgagor,  and  the  purchaser  cannot  maintain 
an  action  for  specific  performance  of  his  contract  against 
the  mortgagee,  nor  can  the  mortgagee  sue  upon  the  con- 
tract for  the  purchase  price.^^  A  purchaser  may  set  up 
as  a  defense  that  the  insertion  of  the  clause  by  which  he 
assumed  the  mortgage  was  the  result  of  a  mistake.*'^     The 

53  Davis  V.  Davis,  19  Cal.  App.  797,  58  Harbican  v.  Chamberlin  (Ilarbi- 
127  Pac.  1051.                                                  can  v.  McAlister),  82  Wash.  556,  144 

54  Holmes  v.  Bennett,  14  Ariz.  298,        Pac.  717. 

127  Pac.  753;  Beach  v.  Waite,  21  Cal.  59  Winans    v.    Hare,    46    Okl.    741, 

App.  304,  131  Pae.  880.  148  Pac.  1052. 

55  .Jones  v.  Perkins,  43  Okl.  734,  60  Hatcher  v.  Kinkaid  (Okl.),  150 
144  Pac.  183.  Pae.  182. 

56  Hibernia  Sav.  &  Loan  Soc.  t.  61  Bennett  v.  United  States  Land 
Dickinson,  167  Cal.  616,  140  Pac.  265.  etc.  Co.,  16  Ariz.  138,  141  Pac.  717. 

57  Hatcher  v.  Kinkaid  (Okl.),  150  62  Butler  v.  Milner,  95  Kan.  463, 
Pac.  182.  148  Pac.  G05. 
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mortgagor  need  not  wait  until  lie  has  paid  the  judgment  in 
order  to  recover  the  amount  from  his  purchaser,  who  had 
assumed  the  payment  of  the  debt.®'  The  failure  of  the 
grantee  to  redeem  the  mortgaged  land  gives  the  grantor 
no  ground  for  complaint.®*  A  subsequent  purchaser  may  be 
bound  by  his  assumption  of  the  mortgage  debt,  although 
intervening  purchasers  and  vendors  have  not  assumed  the 
debt  and  are  not  bound.®^  A  purchaser  subject  to  a  mort- 
gage cannot  quiet  his  title  against  the  mortgagee  without 
first  paying  the  amount  of  the  debt.®® 

§  5848.  Action  for  foreclosure. — Where  a  debt  is  secured 
by  a  mortgage,  the  creditor  must,  under  the  express  terms 
of  section  726  of  the  Code  of  Civil  Procedure  of  California, 
bring  an  action  to  foreclose  the  mortgage,  and  he  cannot 
sue  upon  the  debt  alone.®'^  The  provisions  of  that  section 
may  be  waived,  however,  by  the  primary  debtor.®^  A  mort- 
gagee who  takes  additional  security  from  a  third  person 
may  enforce  his  debt  from  such  third  party  without  refer- 
ence to  the  mortgage.®^  The  same  rule  applies  in  Mon- 
tana."^® The  right  of  a  creditor  to  recover  upon  a  mortgage 
note  cannot  be  divested  by  an  agreement  between  the  debtor 
and  the  third  person  that  the  latter  will  pay  the  mortgage."^^ 
In  Oregon,  the  statute  provides  that  no  deficiency  judg- 
ment can  be  recovered  upon  the  foreclosure  of  a  pur- 
chase-money mortgage,'^^  and  the  holder  of  such  a  note  may 

63  Morlan   r.   Loch,   95   Kan.   716,  68  Martin  v.  Beiiker,  ,169  Cal.  301, 
149  Pac.  431.                                                  Ann.  Cas.  1916D,  171,  146  Pac.  665. 

64  Paulson  V.  Oregon  Surety  &  Cas-  69  Martin  v.  Becker,  169  Cal.  301, 
ualty  Co.,  70  Or.  175,  138  Pac.  838.            ^nn.  Cas.  1916D,  171,  146  Pac.  665. 

65  Harbican  v.  Chamberliu  (Harbi- 
can  V.  McAlister),  82  Wash.  556,  144 
Pac.  717. 

66  Levy  V.  Stofella,  14  Ariz.  262, 
127  Pac.  725.  '^^  Walters   v.   Cooper,   71   Or.   139, 

6T  Crescent  Lumber  Co.  v.  Larson,        1^-  ^^^-  '^5^- 
166  Cal.  168,  135  Pac.  502.  72  L.  O.  L.,  sees.  426,  429. 


70  Montana  Rev.  Codes,  sec.  6861; 
State  Savings  Bank  v.  Albertson,  39 
Mont.  414.  102  Pac.  692. 
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waive  the  mortgage  and  bring  an  action  for  a  personal 
judgment  upon  the  note  alone."  Where  a  grantor  of  land 
in  trust  has  the  right  to  redeem  his  property  upon  the  pay- 
ment of  certain  money,  the  creditor  may  foreclose,  under 
the  rule  that  the  right  to  redeem  and  the  right  to  foreclose 
are  reciprocal.'^* 

§  5850.  Debt  falling"  due  by  installments. — A  note  and 
the  mortgage  given  to  secure  it  are  construed  together,  and 
a  default  in  pajTuent  of  interest  may  mature  the  whole  in- 
debtedness at  the  option  of  the  holder,  but  when  the  mort- 
gagor makes  a  tender  of  overdue  interest  before  the  holder 
elects  to  declare  the  whole  debt  due,  it  prevents  the  subse- 
quent exercise  of  such  option.'^^  The  option  is  sufSciently 
exercised  by  the  commencement  of  a  suit.*^^  Where  a  mort- 
gagee orally  promised  to  pay  a  street  assessment  and  cer- 
tain premiums  upon  certain  policies  as  a  part  of  the  con- 
sideration for  the  mortgage,  he  cannot  declare  the  whole 
debt  due  because  the  mortgagor  does  not  pay  the  same.'^^ 
Default  in  the  payment  of  interest  and  taxes  and  a  sale  of 
the  property  under  tax  sale  is  not  sufficient  to  cause  the 
whole  debt  to  become  due,  provided  the  mortgagor  pays  the 
taxes  and  redeems  the  land  and  makes  tender  of  the  in- 
terest before  the  mortgagee  declares  the  whole  debt  due.'^* 

73  Page  V.  Ford,  65  Or.  450,  Ann.  77  Harbican  v.  Skinner,  83  Wash. 
Cas.  1915A,  1048,  45  L.  R.  A.  (N.  S.)  596,  145  Pac.  582;  Mullen  v.  Gooding 
247,  131  Pac.  1013;  Citizens'  Nat.  Imp.  etc.  Co.,  20  Idaho,  348,  118  Pac. 
Bank   v.   Abbott,    72    Wash.    73,    129  666. 

Pac.  1085.  78  Fleming  v.  Franing,  22  Okl.  644, 

74  Neikirk  v.  Boulder  Nat.  Bank,  132  Am.  St.  Eop.  658,  22  L.  R.  A. 
53  Colo.  350,  127  Pac.  137.  (N.  S.)   360,  98  Pac.  961;  Weinberg 

75  Clark  V.  Paddock,  24  Idaho,  142,  v.  Naher,  51  Wash.  591,  22  L.  R.  A. 
46  L.  E.  A.  (N.  S.)  475,  132  Pac.  (N.  S.)  956,  99  Pac.  736;  Gunby  v. 
795;  CaBtor  v.  Lhiramoto,  69  Wash.  Ingram,  57  Wash.  97,  36  L.  R.  A. 
145,  42  L.  R.  A.  (N.  S.)  108,  125  (N.  S.)  232,  106  Pac.  495;  Porter  v. 
Pac.  153.  Sehroll,   93   Kan.   297,   144   Pac.   216; 

76  Mus-^elman  v.  Knottingham,  77  Collins  Inv.  Co.  v.  Sanner,  42  Okl. 
Wash.  435,  137  Pac.  1012.  634,  142  Pac.  318. 
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§  5854.  Jurisdiction — Situs  of  the  mortgaged  property. 
"Where  separate  mortgages  are  given  upon  land  in  separate 
counties,  each  securing  a  part  of  the  mortgagor's  debt, 
there  must  be  a  separate  foreclosure  in  the  respective  coun- 
tiesJ^  But  where  there  is  one  mortgage  covering  land  in 
two  or  more  counties,  the  foreclosure  may  be  had  in  any  of 
the  counties.®** 

§  5856.  Necessary  parties. — ^IVIortgagors  who  have  parted 
with  their  interest  are  not  necessary  parties.®^  Where  a 
mortgage  is  given  to  secure  a  partnership  debt,  a  fore- 
closure cannot  be  defeated  because  of  the  absence  of  one 
of  the  partners.^^  A  party  who  holds  an  executory  con- 
tract to  purchase  the  mortgaged  property,  which  contract 
was  executed  subsequent  to  the  mortgage  and  before  fore- 
closure was  commenced,  is  not  a  necessary  party  as  the 
necessary  parties  are  those  who  have  acquired  an  interest 
in  the  premises  subsequent  to  the  mortgage.®^  As  between 
mortgagor  and  mortgagee,  a  foreclosure  suit  need  not  make 
a  junior  holder  of  a  deed  of  trust  a  party  defendant.^*  A 
grantee  in  possession  of  the  land  is  a  necessary  party .^^ 
One  who  has  signed  a  note  which  is  secured  by  mortgage  is  a 
proper,  if  not  a  necessary,  party.^®  But  as  a  rule,  in  the  ab- 
sence of  exceptional  facts,  the  only  proper  parties  defend- 
ant in  a  foreclosure  are  the  mortgagor  and  persons  claim- 
ing an  interest  under  the  mortgagor.^"^  Under  the  statute 
of  Idaho,  a  grantee  of  a  mortgagor  need  not  be  made  a  party 

79  Citizens'  Nat.  Bank  v.  Abbott,  83  Bennett  v.  United  States  Land 
72  Wash.  73,  129  Pac.  1085.                        etc.  Co.,  15  Ariz.  138,  141  Pac.  717. 

Brt  T,.      •       04.  4.    a       i     n  -D  1  ^'*  Watkins  v.  Perry,  25  Colo.  App. 

80  Empire  State  Surety  Co.  v,  Bal-  •"  ^^ 

lou,  66  Wash.  76,  118  Pac.  923.  ^-^'  ^'^^  ^^^-  ^^■^• 

'  85  Page  V.  Turk,  43  Okl.  667,  143 

81  Empire   Ranch   &   Cattle    Co.   v.       -p^^    1047 

Gibson,  23  Colo.  App.  476,  130  Pac.  ge  Nance  v.  Woods,  79  Wash.  188, 

^1^-  140  Pac.  323. 

82  Bird  V.  Steele,  74  Wash.  68,  132  S7  De  Wattoville  v.  Sims,  44  OkL 
Pac.  724.  708,  146  Pac.  224. 
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defendant  to  a  suit  to  f oreclose.^^  If  the  mortgagor  is  dead, 
his  administrator  or  wife  and  children  become  necessary 
parties.®^ 

§  5831.  Substituted  parties.— The  trial  court  has  discre- 
tion to  permit  the  persons  claiming  an  interest  in  mortgaged 
property  to  file  interpleas  after  judgment  of  foreclosure 
and  before  the  final  disposition  of  the  case.^°  If  a  junior 
mortgagee  tenders  to  the  plaintiff  the  sum  due,  together 
with  attorney's  fees  and  costs,  and  they  are  accepted,  such 
mortgagee  is  properly  substituted  as  plaintiff  in  the  ac- 
tion.^^  One  who  asserts  an  interest  in  the  mortgaged  prop- 
erty may  properly  be  brought  into  the  action  to  foreclose 
the  mortgage,  either  before  the  decree  or  afterward,  upon 
an  order  to  show  cause  why  the  decree  should  not  foreclose 
his  right.^^  The  owner  of  a  half  interest  in  mortgaged 
land,  whose  interest  was  acquired  after  the  beginning  of 
the  suit,  and  who  tendered  the  amount  due  upon  the  mort- 
gage and  has  been  refused  by  the  plaintiff,  has  a  right 
to  intervene  under  the  maxim  that  a  court  of  equity  having 
acquired  jurisdiction  of  the  property  will  do  justice  as  be- 
tween the  parties  interested  therein.^^ 

§  5866.  Claims  against  estate.— The  foreclosure  of  a 
mortgage  against  a  mortgagor  who  is  dead  at  the  time  is  of 
no  effect.^^  Foreign  executors,  administrators  and  guard- 
ians may  satisfy  mortgages  of  record  upon  filing  duly  cer- 
tified copies  of  their  letters.^^ 

88  Idaho  Rev.  Codes,  4520;  Hard-  ler,  23  Cal.  App.  315,  137  Pac.  1101. 
ing  V.  Barker,  17  Idaho,  341,  134  Am.  92  State  v.  Superior  Court,  63 
St.  Rep.  259,  105  Pac.  788.  Wash.  312,  115  Pac.  307. 

89  Schlarb  v.  Castaing,  50  Wash.  93  Murray  v.  O'Erien,  56  Wash. 
331,  97  Pac.  289.  361,   28   L.   R.   A.    (N.   S.)    998,    105 

90  Commonwealth      Trust      Co.      v,  Pac.  840. 

Cockerill  Zinc  Co.,  86  Kan.  860,  122  94  Lawrence   v.   Murphy,   45   Utah, 

Pac.  875.  572,  147  Pac.  903. 

91  Cal.  Code  Civ.  Proc.  385;  Berko-  9r>  Or.  Laws,  1915,  p.  26;  L.  O.  L., 
ley  Bank  of  Savings  &  T.  Co.  v.  Mil-  7137-7408. 

50 


§  5878      FORECLOSUEE   OF   MORTGAGES   ON   REAL  PROPERTY.      786 

§  5867.  Receiver. — In  order  that  the  plaintiff  may  have 
a  receiver  appointed  in  a  foreclosure  action,  he  must  show 
that  injury  is  liable  to  follow  which  will  depreciate  the 
value  of  the  property  to  such  an  extent  that  it  will  not 
thereafter  afford  adequate  security .^^  Where  there  is  a 
showing  that  the  defendant,  the  mortgagor,  has  abandoned 
improved  property,  has  left  the  country,  and  intends  to  re- 
pudiate the  obligation,  it  is  proper  to  appoint  a  receiver.^'^ 

§  5868.  Injunction. — ^An  injunction  may  be  granted  to 
restrain  the  removal  of  fixtures  from  the  mortgaged  prop- 
erty.^^  And  where  the  mortgaged  land  is  oil  land  from 
which  a  large  quantity  of  oil  is  being  removed,  and  the 
proceeds  are  not  being  applied  to  the  payment  of  the  mort- 
gage debt,  an  injunction  may  be  granted  to  restrain  the 
removal  and  sale  of  the  oil.^* 

§  5876.    Separate    debts    secured   by    one   mortgage. — 

Where  a  mortgage  secures  two  notes  and  provides  that  upon 
default  in  payment  of  the  first  note  the  mortgagee  may  de- 
clare the  whole  debt  due,  the  mortgagee  may  foreclose  and 
secure  a  personal  judgment  upon  default  on  either  note, 
although  they  are  separate  contracts."" 

§  5878.  Statute  of  limitations. — Where  a  third  person 
puts  up  the  money  with  which  to  pay  for  land  and  takes  the 
title  as  security,  he  may  enforce  the  payment  of  the  money 
by  an  action  after  the  lapse  of  a  reasonable  time,  and  may 
hold  the  land  as  security.""*     In  determining  the  time  for 

96  Title  Ins.  &  Trust  Co.  v.  Cali-  ^^  Anderson  v.  Englehart,  18  Wyo. 
fornia  Dev.  Co.,  164  Cal.  58,  127  Pac.       409,  108  Pac.  977. 

502 ;  Cal.  Code  Civ.  Proc.  564,  subd.  2.  ^^  Meridian  Oil  Co.  v.  Randolph,  26 

Okl.  634,  110  Pac.  722. 

97  Collins  V.  Gross,  51  Wash.  516,  loo  Phillips  v.  Williams,  33  Okl. 
99  Pac.  573;  Ridgely  v.  Abbott  Quick-        766,  127  Pac.  1072. 

silver  Mining  Co.,  16  Cal.  App.   773,  lOOa  Brown  v.  Spencer,  163  Cal.  589, 

117  Pac.  1036.  126  Pac.  493. 
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foreclosing,  the  mortgage  and  the  note  must  be  construed 
together.^**""  A  mortgagee  who  enters  into  possession  pur- 
suant to  a  proceeding  for  the  enforcement  of  the  mortgage 
lien  which  is  instituted  after  the  extinguishment  of  the 
lien  by  limitation  is  not  a  mortgagee  in  possession^"*'''  An 
action  in  ejectment  will  not  lie  by  the  mortgagor  against  the 
mortgagee  unless  the  mortgage  has  been  paid.^""** 

§  5881.  Complaint. — A  complaint  which  alleges  that  one 
defendant  executed  a  note  personally,  that  thereafter  he 
and  others  executed  a  mortgage  to  secure  the  note,  that 
the  note  has  not  been  paid,  and  that  the  amount  is  due,  states 
a  cause  of  action  against  the  maker  of  the  note  personally, 
and  against  the  others  for  foreclosure  of  the  mortgage.^""* 
In  Oklahoma,  a  complaint  which  does  not  seek  a  judgment 
upon  the  note  need  not  exhibit  it.^°°'  A  pleading  which  sets 
out  a  mortgage  with  the  condition  that  it  may  become  due 
upon  failure  to  keep  a  covenant  for  insurance  states  a 
cause  of  action,  although  there  is  nothing  then  due  upon 
the  note  by  its  terms. ^°"^  The  pleading  must  show  that  the 
debt  is  due  or  that  it  may  all  be  declared  due  and  has  been 
declared  due  because  of  some  certain  default. ^°°*'  It  is  not 
necessary  to  directly  allege  a  delivery  or  that  the  plaintitf 
was  the  owner  of  the  note  at  the  time  plaintiff  exercised  the 
option  to  declare  the  whole  debt  payable,  where  it  appears 
from  the  pleading  that  the  plaintiff  was  the  owner  of  the 
note  at  the  time  of  its  execution.^"*'' 

lOOb  Copper  Belle  Min.  Co.  v.  Cos-  ^'^'^^  McCormick  v.  Brown,  22  Idaho, 

tello,    12    Ariz.    318,    100    Pac.    807;        52,  125  Pac.  197. 

Utah  Commercial  &  Savings  Bank  v.  ^""'  Tracey  v.  Crepin,  40  Okl.  297, 

Fox,  40  Utah,  205,  120  Pac.  840.  138  Pac.  142. 

lOOg  Porter  v.  SchroU,  93  Kan.  297, 

lOOc  Faxon  y.  All  Persons,  166  Cal.       ^^.  -p       c,-^q 

707,  L.  E.  A.  1916B,  1209,  137  Pac.  ,,„,  ^^^7^^  ^    j^^^^^  45  01^1    3^5^ 

^^^-  147  Pac.  1024. 

lOOd  Green  v.  Thornton,  8  Cal.  App.  1001  Rock  Ridge  Park  Co.  v.  Wells, 

160,  96  Pac.  382.  27  Cal.  App.  281,  149  Pac.  792. 
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§  5887.  Allegation  that  defendant  claims  some  interest. 
The  complaint  need  not  specify  with  xjarticiilarity  the  char- 
acter of  title  held  by  an  adverse  party  in  the  mortgaged 
premises. ^°°^  An  allegation  that  the  defendant  claims  some 
right,  title  or  interest,  but  that,  if  he  has  any,  the  same  is 
inferior,  and  subject  to  the  plaintiff's  lien,  states  a  cause 
of  action.i°°^ 

§  5891.  Merger  of  mortgage  lien  with  the  fee  title. — 
A  conveyance  from  the  mortgagor  to  the  mortgagee  does 
not  extinguish  the  mortgage  when  it  is  made  in  considera- 
tion of  extension  of  time  for  payment  and  to  avoid  the 
expense  of  foreclosure,  and  the  intention  that  such  con- 
veyance shall  not  extinguish  the  mortgage  may  be  shown 
by  recital  in  the  deed,  by  a  separate  agreement  or  by  parol 
evidence. ^^^  Where  a  first  mortgagee  purchases  at  a  fore- 
closure sale,  equity  will  keep  the  mortgage  alive  for  pro- 
tection against  the  second  mortgage. ^^^  Statutes  which 
provide  that  the  sale  of  the  property  and  satisfaction  of  the 
claim  with  the  lien  are  merely  declaratory  of  the  old 
doctrine  of  merger  and  are  subject  to  the  same  excep- 
tions.^°^  Where  a  mortgagee  acquires  the  fee  title  in  the 
mortgaged  land  by  a  deed  from  the  mortgagor,  the  mort- 
gage debt  is  extinguished,  unless  a  contrary  intention  is 
manifest.^®*  If  the  mortgage  thereafter  conveys  the  land 
with  full  covenant,  his  act  is  conclusive  on  him  as  to 
merger.^^^ 

§  5912.  Answer. — The  allegations  of  an  answer  as  to 
the  mortgagee's  knowledge  of  facts  regarding  title  and 

lOOj  Davis  V.  Moffett,  43  Old.  771,  102  Yoder  v.  Robinson,  45  Okl.  165, 

144  Pac.  607;  Asheraft  v.  Moffett,  44  145  Pac.  775. 

Okl.  386,  144  Pac.  1041.  103  Yoder  v.  Robinson,  45  Okl.  165, 

lOOk  Horton  v.  Haines,  23  Okl.  878,  145  Pac.  775. 

102  Pac.  121;  Wardlow  v.  Middleton,  104  Weston  v.  Livezey,  45  Colo.  142, 

156  Cal.  585,  105  Pac.  738.  100  Pac.  404. 

101  Dubbels  v.  Thompson,  49  Mont.  105  Suinmy  v.  Ramsey,  53  Wash.  93, 

550,  143  Pac.  986.  101  Pac.  506. 
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proceedings  in  a  partition  suit  prior  to  the  foreclosure  sale 
adds  nothing  to  the  defense,  since  the  law  charges  him  with 
such  notice/'^°  That  a  subsequent  purchaser  has  assumed 
the  mortgage  debt  is  an  affirmative  defense  in  favor  of 
the  mortgagor  and  must  be  alleged. ^""^  Tender  must  be 
specially  pleaded.'"*  Unqualified  general  denials  by  de- 
fendants who  are  strangers  to  the  mortgage  will  usually, 
in  the  absence  of  other  defenses,  be  construed  as  disclaim- 
ers.^°^  To  make  a  defense  of  tender  valid,  the  allegation 
must  show  that  such  tender  was  made  before  the  default 
was  declared  by  the  mortgagee. ^-^^ 

§  5918.  Cross-complaint. — The  mortgagor  cannot  set  up 
by  cross-complaint  damages  against  a  mortgagee  for  breach 
of  covenant  in  the  deed  under  which  the  mortgagor  re- 
ceived title  from  him,  such  matters  not  being  germane  to 
the  original  action."^ 

§  5923.  Tender. — An  expressed  ability  and  willingness 
to  pay  the  interest  at  maturity  at  the  place  of  payment 
may  be  equivalent  to  an  offer  of  payment.^^^  Where  a 
mortgagee  whose  mortgage  is  in  the  nature  of  an  absolute 
deed  refuses  to  consummate  a  sale  which  the  mortgagor  has 
prepared  and  under  which  he  will  receive  all  of  his  debt, 
he  must  be  considered  as  having  refused  a  tender,  and  can- 
not collect  interest  after  such  date.^^^  Where  a  purchaser 
from  the  mortgagor  did  not  assume  the  debt,  a  tender  of 
the  amount  due  under  the  mortgage  will  not  discharge  the 
lien,  because  as  between  the  mortgagor  and  the  purchaser 

106  Brandt  v.  Meade,  17  Ariz.  34,  no  Patten  v.  Pepper  Hotel  Co.,  153 
148  Pac.  297.  Cal.  460,  96  Pac.  296. 

107  Hibernia  Sav.  &  Loan  Soc.  v.  m  Tracey  v.  Crepin,  40  Okl.  297, 
Dickinson,  167  Cal.  616,  140  Pac.  265.  138  Pac.  142. 

108  Cassinella  v.  Allen,  168  Cal.  112  Jose  Realty  Co.  v.  Pavlieevich, 
677,  144  Pac.  746.  164  Cal.  613,  130  Pac.  15. 

109  De  Wattpville  v.  Sims,  44  Okl.  n^  Dubois  v.  Bowles,  55  Colo.  312, 
708,  146  Pac.  224.  134  Pac.  112. 
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the  mortgage  debt  is  a  part  of  the  consideration  for  the  con- 
veyance, and  the  land  becomes  the  primary  fund  for  pay- 
men  t.^^*  Tender  by  check  is  sufficient  where  no  objection 
is  made  to  the  mode  of  tender,  and  a  tender  made  to  the 
mortgagee  is  sufficient,  even  though  the  debt  and  mortgage 
liave  been  assigned  to  another  without  the  knowledge  of  or 
notice  to  the  debtor;  such  a  tender  will  prevent  the  exercise 
of  the  option  in  the  mortgage  to  declare  the  whole  debt 
due  where  the  tender  would  be  sufficient  but  for  such  assign- 
ment.^^^  The  party  making  a  tender  may  require  a  proof 
of  the  agent's  authority  to  collect  the  debt,  and  may  de- 
mand a  surrender  of  the  note  and  mortgage  and  a  release, 
cancellation  or  entry  of  satisfaction.^^^  Under  a  mortgage 
which  provides  for  partial  releases,  the  refusal  to  execute 
a  release  because  it  will  weaken  the  security  is  in  fact  a 
waiver  of  tender  by  the  mortgagor.^^^  A  tender  of  the 
principal  and  interest  after  a  suit  has  been  commenced  is 
not  sufficient. ^^^  The  renewal  of  a  secured  note  does  not 
constitute  the  payment  of  it  so  as  to  discharge  the  lien  of 
a  security  fee,  though  the  old  note  is  surrendered  as  the 
new  note  is  given.^^^ 

§  5930.  Decree  of  foreclosiire. — It  is  within  the  discre- 
tion of  the  court  to  render  judgment  for  plaintiff  and  post- 
pone the  determination  of  a  controversy  between  other  par- 
ties in  interest  which  does  not  affect  plaintiff's  rights.^^" 
The  mortgagee  may  recover  money  paid  out  by  him  to  pro- 

114  Brunsv/ick  Eealty  Go.  v.  Uni-  117  Wallowa  Lake  Amusement  Ck). 
versity    Inv.    Co.,    43    Utah,    75,    134       v.  Hamilton,  70  Or.  433,  142  Pac.  321. 

^^^-  ^^^-  118  Cassinella    v.    Allen,    168    Cal. 

115  Gunby  v.  Ingram,  57  Wash.  97,       g^^    j^^  p^^   ^^g 

36   L.   R.  A.    (N.   S.)    232,   106   Pac.  ' 

495;    Murray   v.    O'Brien,    56    Wash.  "^  ^^ody  v.  Stubbs,  94  Kan.  250, 

361,   28  L.  R.  A.    (N.  S.)    998,   105  ^^^  Pac.  346. 

Pac.  840.  120  Rowley  v.  Davis,  169  Cal.  678, 

116  Enid    Conservative    Inv.    Co.   T.  147  Pac.  958. 
Porter,  45  Okl.  406,  145  Pac.  805. 
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tect  the  title,  but  not  in  an  action  against  a  third  person 
where  the  mortgagee  as  to  the  third  person  is  also  a  mort- 
gagor. ^^^  Where  a  mortgage  is  signed  bj'  several  to  secure 
a  note  given  by  one  person,  the  decree  should  be  personal 
against  the  maker  of  the  note  only,  and  for  foreclosure  as 
against  the  other  defendants.^^^  The  decree  may  determine 
the  amount  then  due  and  make  provision  for  subsequent 
orders  of  sale  to  satisfy  installments  which  mature  later.^^^ 
The  decree  should  reimburse  the  mortgagee  for  money 
which  he  sent  to  the  mortgagor  for  the  payment  of  taxes.^-* 
The  law  as  expressed  in  the  statutes  gives  the  purchaser 
at  a  foreclosure  sale  the  right  of  possession  upon  receiving 
the  deed,  and  provision  therefor  may  be  put  in  or  omitted 
from  the  decree.^^^  The  failure  of  the  plaintiff  to  file  an 
affidavit  as  to  taxes  as  required  by  the  Nevada  Revised 
Laws,  section  3756,  is  not  ground  for  a  motion  by  the 
defendant  to  have  a  default  judgment  set  aside.^^^  A  de- 
cree cannot  be  rendered  for  more  than  the  amount  prayed 
for  in  the  complaint.^^^  Where  a  decree  is  rendered  for 
default  in  the  payment  of  installments  and  provision  is 
made  that  it  shall  be  enforced  for  default  in  future  pay- 
ments, the  court  may,  after  the  amount  which  was  then 
found  due  has  been  paid,  order  a  sale  for  default  in  install- 
ments which  will  become  due  subsequently,  without  the 
issue  of  a  new  summons  or  complaint.^^*  The  only  object 
of  a  suit  to  foreclose  a  mortgage  is  to  bar  the  mortgagor 
and  those  claiming  under  him,  and  the  court  in  such  action 
has  no  jurisdiction  to  try  the  validity  of  an  alleged  title 

121  jr'eterson  v.  Badger  State  Land  125  Hibernia  Savings  &  Loan   Soc. 
Co.,  86  Wash.  530,  150  Pae.  1187.             v.  Brittan,  20  Gal.  App.  531,  129  Pac. 

122  McCornick  v.  Brown,  22  Idaho,        '^^^• 

52    125  Pac.  197.  ^^^  Nevada  Consol.  Min.  &  M.  Co. 

V.  Lewis,  34  Nov.  500,  126  Pac.  105. 

123  Naden  v.  Christopher,  67  Wash.  127  Post   v.    Becker,   26    Cal.    App 
578,  122  Pae.  2.                                               092^  I47  Pae.  98. 

124  Phillips    V.    Phillips,    163    Cal.  i-'S  Strandell   v.   Strand,   82   Wash. 
530,  127  Pac.  346.                                           59,  143  Pae.  442. 
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paramount  to  that  of  the  mortgagor  which  is  set  up  by  cer- 
tain of  the  defendants  in  an  answer  in  which  their  prayer 
is  that  the  suit  be  dismissed  as  to  them.^^^ 

§  5931.  Effect  of  decree. — ^A  decree  that  the  interest  of 
the  mortgagor  be  sold  to  satisfy  the  mortgage  debt  does 
not  affect  the  interest  of  the  mortgagor's  grantee. ^^*^  The 
decree  is  conclusive  that  the  defendant  owes  plaintiff  the 
amount  adjudged  to  be  due.^^^  Where  a  decree  of  fore- 
closure is  properly  vacated  and  the  defendant  successfully 
defends  the  suit,  an  order  which  confirmed  the  sale  under 
the  vacated  decree  before  the  entry  of  another  decree  is 
void,  and  confers  no  rights  upon  the  purchaser.^^^  If  the 
court  has  jurisdiction  of  the  person  and  the  subject  matter, 
any  error  in  ordering  a  sale  by  an  improper  person  cannot 
be  collaterally  attacked  in  an  action  upon  a  deficiency  judg- 
ment, the  only  remedy  being  by  appeal.^^^  A  judgment 
which  awards  attorney's  fees  to  a  mortgagee  may  be  col- 
lected in  full  by  him  unless  the  attorney  has  previously 
notified  the  judgment  debtor  and  taken  steps  to  establish 
the  equity  of  his  lien.^^* 

§  5932.  Deficiency  judgment. — A  purchaser  of  mort- 
gaged property  who  has  not  made  the  debt  his  own  is  not 
liable  for  a  deficiency  judgment.^^^  Where  a  purchaser 
procures  the  land  to  be  conveyed  to  a  straw  man,  who  exe- 
cutes a  mortgage  in  return  for  part  of  the  purchase  price, 
the  purchaser  himself  is  personally  liable  for  the   defi- 

129  Gennes  v.  Peterson,  54  Or.  378,  133  Hibernia  Sav.  &  Loan  Soe.  v. 
103  Pac.  515.  Boyd,  155  Cal.  193,  100  Pac.  239. 

130  Page  V.  Turk,  43  Okl.  667,  143  134  Dahlstrom  v.  Featherstoue,  18 
Pac.  1047.  Idaho,  179,  110  Pac.  243. 

131  Crow  V.  Crow,  70  Or,  534,  139  135  Van  Eman  v.  Mosing,  36  Okl. 
Pac.  854.  555,    129    Pac.    2;    Hibernia    Sav.    & 

1.S2  Waymire  v.  Shipley,  52  Or.  464,  Loan  Soc.  v.  Dickinson,  167  Cal.  616, 
97  Pac.  807.  140  Pac.  265. 
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ciency.^^^  A  prayer  for  foreclosure  and  further  general  re- 
lief justifies  a  deficiency  judgment.^^'^  There  is  no  liability 
for  a  deficiency  judgment  unless  there  is  a  deficiency  after 
a  sale.^^^  Notes  secured  by  a  mortgage  usually  contain  an 
express  agreement  to  pay  the  sum  specified,  and  authorize 
a  deficiency  judgment  against  the  makers.^""  The  amount 
of  the  deficiency  judgment  remains  a  subsisting  debt  of 
the  mortgagor,  which  may  be  sued  for  by  the  mortgagee. ^*^ 

§  5938.  Possession  of  premises. — A  purchaser  at  a  mort- 
gage foreclosure  sale  does  not  acquire  the  right  to  the 
possession  of  the  premises  until  the  time  for  redemption 
has  expired.^^^  Where  a  mortgagee  enters  under  a  void 
judgment  or  a  void  foreclosure  sale,  he  is  merely  a  mort- 
gagee in  possession,  but  his  possession  will  not  be  disturbed 
while  the  mortgage  debt  remains  unpaid,^*^  but  in  Wash- 
ington, a  sale  under  foreclosure  conveys  the  whole  title, 
subject  to  redemption,  and  the  right  of  possession  and  the 
rents  pass  to  the  purchaser.^" 

§  5939.  Title  acquired  by  sale. — The  purchaser  takes  the 
title  of  all  the  parties  to  the  action,^^'*  except  that  the  legal 
title  remains  in  the  mortgagor  until  the  expiration  of  the 

136  Dexter  Horton  Nat.  Bank  v.  i^o  Boncofski  v.  Jaeobsen,  36  Utah, 
Seattle  Homeseekers'  Co.,  82  Wash.  165,  26  L.  E.  A.  (N.  S.)  898,  104 
480,  Ann.  Cas,  1917A,  685,  144  Pac.        Pac.  117. 

691.  141  Hibernia   Sav.   &  Loan   Soc.   v. 

137  Continental  Trust  Co.  v.  Patter-  Brittan,  20  Cal.  App.  531,  129  Pac. 
son,  26  Colo.  App.  186,  142  Pac.  422;        797. 

Jensen  v.  Lichtenstcin,  45  Utah,  320,  i42  Page  v.  Turk,  43  Okl.  667,  143 

145  Pac.  1036.  Pac.  1047. 

138  Boucofski  V.  Jaeobsen,  36  Utah,  143  Wash.  Rem.  &  Bal.  Code,  see. 
165,  26  L.  K.  A.  (N.  S.)  898,  104  602;  Morz  v.  .Mchner,  67  Wash.  135, 
Pac.  117.  120  Pac.  893. 

130  Stewart   v.    Templeton,    55    Or.  i-t^  Ferguson  v.  Qoon,  89  Kan.  202, 

364,  104  Pac.  978,  106  Pac.  640.  Ann.  Cas.  1914D,  281,  131  Pac.  144. 
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period  of  redemption.^*^  A  purchaser  at  a  senior  mort- 
gage foreclosure  purchases  subject  to  the  right  of  the 
junior  mortgagee  to  redeem."^ 

§  5941.  Vacating  sale. — Fraud  or  irregularity  which 
operate  only  to  vacate  the  sale  does  not  warrant  the  court 
in  vacating  the  decree  of  foreclosure/^'^  as  where  a  sale  is 
made  without  the  appraisement  required  by  the  statute  of 
Oklahoma. ^'*^  Mere  inadequacy  of  price  will  not  justify 
the  vacating  of  a  sale  unless  it  is  so  great  as  to  shock  the 
conscience  of  the  court."^  A  sale  will  not  be  set  aside 
where  the  complaining  party  waits  nine  years.^^*'  If  a  fore- 
closure sale  is  void,  the  legal  title  remains  subject  to  the 
lien  of  the  mortgagee  or  purchaser  at  the  foreclosure  sale 
being  considered  as  the  assignee  of  the  mortgagee.^^^ 
"Where  certain  changes  are  made  in  the  notice  or  order  of 
sale  to  correct  a  clerical  error,  it  is  proper  for  the  court 
to  make  an  order  setting  aside  the  sale,  thereby  placing 
the  case  where  it  was  before  notice  of  sale  was  published.^^^ 
The  court  cannot,  after  the  sale,  correct  the  description  of 
the  land  in  the  notice  of  sale  to  include  a  portion  not 
covered  by  the  notice.^^^ 

§  5943.  Rents  and  profits. — Upon  a  resale  of  property 
under  foreclosure  the  court  should  order  an  accounting  as 

145  Bell  V.  Diesem,  86  Kan.  364,  5977;  Page  v.  Turk,  43  Okl.  667,  143 
121    Pac.    335;    Young   v.    Davis,    50        Pac.  1047. 

Wash.  504,  126  Am,  St.  Rep.  910,  97  ^^^  Wyandotte  State  Bank  v.  Mur- 

Pae.  506.  ^^y'  ^'^  ^^°-  ^^^'  ^^^  ^^^-  ^'*'^- 

150  strand    v.    Griffith,    63    Wash. 

146  Horr    V.    Herrington,    22    Okl.        334^  115  p^c.  512. 

590,  132  Am.  St.  Rep.  648,  20  L.  E.  151  Klumpke   v.   Henley    (Moreno), 

A.  (N.  S.)  47,  98  Pac.  443.  24  Cal.  App.  35,  140  Pac.  289,  313. 

147  Las  Vegas  Ry.  &  Power  Co.  v.  '''  ^^^''^   ^-    ^^"s,    89   Kan.    751, 

132  Pac.  1187. 


Trust  Co.,  15  N.  M.  634,  110  Pac.  856 
148  Hancock  v.  Youree,  25  Okl.  460 
106  Pac.  841;  Okl,  Comp.  Laws,  1909,       subd.  2. 


153  Bunch    V.    Thomblison,    67    Or, 
148  Hancock  V.  Youree,  25  Okl.  460,       254,    135    Pac.    879;    L.    0.    L.    237, 
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to  the  rents  and  profits  accrued  between  the  two  sales.^'^* 
A  mortgagee  in  possession  is  chargeable  with  the  reason- 
able rental  value  of  the  premises.^'"  Where  the  grantee 
under  a  deed  which  is  given  as  a  mortgage  believes  him- 
self to  be  the  owner,  and  acquires  possession,  the  amount 
which  may  be  recovered  from  him  is  the  reasonable  value 
less  the  value  of  any  permanent  improvements  made  by 
him.^^^  A  mortg-ngee  in  possession  under  a  deed  conveying 
the  eqnity  of  redemption  from  the  mortgagor  is  not  liable 
as  mortgagee  to  account  to  a  junior  lienholder  for  rents 
and  profits,  since  his  deed  from  the  mortgagor  conveys  all 
rights  of  the  mortgagor,  including  the  right  of  posses- 
sion.^^^  In  suit  brought  by  the  mortgagor  against  the 
mortgagee,  rents  and  profits  collected  by  the  mortgagee 
cannot  be  applied  to  the  payment  of  the  mortgage,  since 
they  are  in  the  nature  of  an  equitable  setoff  and  must  be 
settled  upon  an  accounting  in  equity. 


158 


§5945.  Redemption.— The  statutory  right  of  redemp- 
tion cannot  be  cut  off  by  a  strict  foreclosure;'^^  the  right  to 
redeem  is  favored  by  courts  of  equity,  and  will  not  be  taken 
away  except  upon  strict  compliance  with  the  necessar}^ 
steps.'®"  An  agreement  made  by  the  mortgagor,  even  after 
the  execution  of  the  mortgage,  that  he  will  forfeit  all  in- 
terest in  the  property  if  he  fails  to  pay  the  debt  by  a  fixed 
time,  will  not  be  upheld,  and  if  a  deed  is  given  in  escrow 
in  connection  with  the  promise,  with  the  intention  that  it 
shall  take  effect  at  the  end  of  the  time,  it  is  considered  in- 

154  Las  Vegas  Ry.  &  Power  Co,  v.  157  Anglo-California  Bank  v.  Field, 
Trust   Co.,   17    N.   M.   286,   126    Pac.        154  Cal.  513,  98  Pac.  267. 

1009.  158  Green  v.  Thornton,  8  Cal.  App. 

155  Walter  v.  Calhoun,  88  Kan.  801,  jgQ    gg  p^^^^  ggg 
129  Pac.  1176;  Toole  v.  Weirick,  39 
Mont.  359,  133  Am.  St.  Rep.  576,  102  '^«  Beverly  v.  Davis,  79  Wash.  537, 


140  Pac.  696. 
160  Caro  V. 
136  Pac.  246.  '  136  Pac.  866;  L.  0.  L.,  §§  335,  422 


Pac.  590. 

156  Holmes  v.  Holt,  90  Kan.  774,  160  Caro  v.  Wollenberg,  68  Or.  420, 
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valid  as  an  attempt  to  procure  in  advance  a  release  of  the 
equity  of  redemption. ^^^  However  strongly  the  parties  to 
a  mortgage  or  to  a  deed  absolute  which  is  intended  as  a 
mortgage  may  express  their  agreement  that  there  shall  be 
no  redemption,  such  intent  is  contrary  to  the  rules  of  equity 
and  cannot  be  carried  into  effect.^^- 

§  5946.  Time  for  redemption. — The  equity  of  redemp- 
tion continues  up  to  the  time  that  a  sheriff's  deed  is 
given.^^^  The  right  of  redemption  of  the  beneficiaries 
under  a  declaration  of  trust  subject  to  an  existing  mortgage 
is  not  an  equitable  right  which  can  be  exercised  within  an 
indefinite  period,  but  is  the  statutory  right  which  must 
be  exercised  within  twelve  months  after  the  sale  on  fore- 
closure.^^^  Possession  in  good  faith  for  a  period  of  seven 
years  under  a  certificate  of  sale  on  foreclosure  will  prevent 
a  mortgagor  from  any  redemption,  although  the  decree  of 
foreclosure  was  void  for  want  of  notice  and  the  purchaser 
at  the  sale  was  merely  a  mortgagee  in  possession,  against 
whom  the  statute  of  limitations  does  not  run.^^^  The  time 
for  redemption  may  be  extended  by  agreement  between  the 
purchaser  and  the  mortgagor.^*^^ 

§  5947.  Who  may  redeem. — Any  person  having  an  in- 
terest in  the  mortgaged  real  estate  may  redeem  from  a  deed, 
which,  though  absolute  upon  its  face,  is  intended  as  a  mort- 
gaged®^   Inferior   lienholders   may   redeem   the   property 

161  Holden  Land  &  L.  S.  Co.  v.  ^^^  McNutt  v.  Nuevo  Land  Co.,  167 
Inter  State  Trading  Co.,  87  Kan.  221,  Cal.  459,  140  Pac.  6;  Cal.  Code  Civ. 
L.  R.  A.  1915B,  492,  123  Pac.  733.             ^roc.  702. 

165  Johnson   v.   Bartlett,   50   Wash. 

162  Grover  v.  Hawthorne  Estate,  62        ,,,    „„  p        „„„ 

Or.   77,  114  Pac.   472,  121   Pac.   808;  ,L  ^.  ,    '        J„      .  kq  r^      no 

'  '  '  166  Bickel  V.  Wessinger,  58  Or.  98, 

Krauss  v.  Potts,  38  Okl.  674,  135  Pac.       jjg  p^^.    3^ 

^^--  I6T  Kranss   v.   Potts,   38   Okl.    674, 

163  Bickel  V.  Wessinger,  58  Or.  98,  13.5  Pac.  362;  Williams  v.  Purcell,  45 
113  Pac.  34.  Okl.  489,  145  Pac.  1151. 
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from  a  superior  lien,  or  may  be  subrogated  to  all  the  bene- 
fits of  the  superior  lien  when  necessary  for  the  protec- 
tion of  their  interest,  upon  satisfying  the  claim  secured 
thereby.^^^  A  part  owner,  or  tenant  in  common,  or  joint 
tenant,  of  an  equity  of  redemption  may  redeem  in  part  or 
in  whole,  and  if  he  redeems  in  whole,  he  may  hold  the  mort- 
gage for  his  own  use,  unless  the  other  part  owners  come 
in  and  pay  their  share/^^ 

§  5949.  Compensation  for  improvements. — ^Where  the 
holder  has  improved  the  property  without  any  objection 
on  the  part  of  the  true  owner,  he  may  recover  for  the  value 
of  such  improvements."® 

§  5950.  Tender  of  redemption. — Under  a  statute  which 
provides  that  a  tender  of  money  to  redeem  from  foreclosure 
is  equivalent  to  a  payment  if  the  purchaser  refuses  to  ac- 
cept a  lawful  tender,  the  tender  discharges  the  lien,  and 
the  debtor  is  not  required  to  keep  the  tender  good,  and  the 
purchaser  upon  refusing  such  tender  is  remitted  to  his 
action  at  law  for  a  recoveiy  of  the  money  remaining  due 
upon  the  date,"^  Where  the  mortgagee  holds  the  fee  title 
and  claims  to  own  the  land  absolutely,  a  tender  is  unneces- 
sary."^ A  tender  made  in  an  amended  complaint  in  an 
action  to  have  a  deed  declared  a  mortgage  and  to  redeem 
is  not  a  sufficient  compliance  with  the  statute  requiring  a 
tender  to  be  made  in  writing  for  the  amount  due."^ 

§  5952.  Action  to  redeem. — In  an  action  to  redeem  and 
to  procure  a  reconveyance,  the  court  may  require  the  pay- 

168  Horr  V.  Herrington,  22  Okl.  171  Kelley  v.  Clark,  23  Idaho,  1, 
590,  132  Am,  St.  Eep.  648,  20  L.  E,  Ann.  Cas.  1914C,  665,  129  Pac.  921; 
A.  (N.  S.)  47,  98  Pac.  443.  Idaho  Rev.  Codes,  4494. 

169  Harding  v.  Gillett,  25  Okl.  199,  1^2  Rodda  v.  Needham,  78  Wash. 
107  Pac.  665.  636,  139  Pac.  628. 

iTO  Parnell   v.    Goff,    32    Okl.    470,  173  Machold   v.   Farnan,   20   Idaho,. 

122  Pac.  653.  80,  117  Pac.  408. 
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ment  of  any  obligation  due  as  a  condition  to  the  reconvey- 
ance.^'^^  The  exercise  of  the  riglit  of  redemption  by  one 
who  is  under  no  legal  obligation,  such  as  a  junior  mort- 
gagee or  judgment  creditor,  is  not,  strictly  speaking,  a  re- 
demption, but  a  purchase  of  the  rights  acquired  under  the 
foreclosure  sale."^  The  lapse  of  fifteen  years  will  not  bar 
an  action  to  redeem  where  the  mortgagee  has  procured  a 
tax  title  fraudulently  from  a  third  person,  if  the  action  is 
brought  promptly  upon  the  discoveiy  of  the  fraud.^^*'  It 
is  sufficient  excuse  for  delay  in  bringing  the  action  that  the 
defendant  repeatedly  exonerated  plaintiff  from  the  obliga- 
tion to  make  payments  and  there  is  no  estoppel  because 
the  grantee  was  allowed  to  sell  part  of  the  land,  the  pur- 
chase price  being  applied  upon  the  debt."^  The  right  to 
redeem  from  a  deed  absolute  upon  its  face  but  intended 
as  a  mortgage  is  barred  when  the  right  to  foreclose  a  mort- 
gage is  barred. ^'^^  Where  the  mortgagee  has  been  in  pos- 
session for  ten  years  and  the  rents  and  profits  have  not 
decreased  the  amount  of-  his  claim,  it  is  proper  to  allow  a 
time  within  which  the  owner  of  the  right  of  redemption 
may  redeem  and  to  order  a  sale  if  redemption  be  not  made 
within  that  time."* 

174  Eodda   V.   Needham,   78   Wash.  "^  Todd  v.  Todd,  164  Cal.  255,  128 
636,  139  Pac.  628.                                           Pac.  413. 

178  Green  v.  Thornton,  8  Cal.  App. 

175  McNutt  V.  Nuevo  Land  Co.,  167       ^g^   gg  p^^   ggg    cal.  Code  Civ.  Proc, 
Cal.  459,  140  Pac.  6.  3^g 

170  Dusenbcry  v.  Bidwell,  86  Kan.  i7r»  Harding  v.  Gillett,  25  Okl.  199, 

666, 121  Pac.  1098.  107  Pac.  665. 
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CHAPTER  CXXXVIII. 
CHATTEL  MORTGAGES. 

§  5980.  Chattel  mortgage  defined. 

§  5981.  What  may  be  mortgaged. 

§  5982.  Bill  of  sale  as  chattel  mortgage. 

§  5984.  Priority. 

§  5986.  Execution  of  chattel  mortgage. 

§  5986a.  The  same — Affidavit  and  acknowledgment. 

§  5989.  Sale  under  chattel  mortgage. 

§  5991.  Jurisdiction. 

§  5992.  Complaint. 

§  5993.  Procedure. 

§  5994.  Answer. 

§  5996.  Receiver. 

§  5997.  Attorney  fees. 

§  5997a.  Deficiency  judgment. 

§  6000.  Damages  for  wrongful  foreclosure. 

§  5980.  Chattel  mortgage  defined. — The  law  in  force 
when  a  mortgage  is  made  becomes  a  part  of  the  contract.^ 

§  5981.  What  may  be  mortgaged. — ^A  statute  which  per- 
mits the  mortgaging  of  household  goods  includes  goods  in 
storage.^  A  tenant  holding  for  one  year  may  give  a  mort- 
gage in  the  month  of  January  to  bind  the  crop  for  the  suc- 
ceeding year.^  One  who  is  in  possession  of  a  chattel  under 
a  conditional  sale  contract  cannot  impair  the  rights  of  the 
owner  by  attempting  to  mortgage  the  same.^  In  New 
Mexico,  all  personal  property  may  be  mortgaged,  and  the 
mortgage  must  be  duly  acknowledged  and  filed  in  the  office 
of  the  county  clerk,  and  may  be  recorded  as  a  deed.  Satis- 
faction must  be  filed  with  the  county  clerk  on  penalty  of  one 

1  Averill  Machinery  Co.  v.  Albrit-  3  Smith  v.  Lra  Fayette  &  Bro.,  29 
ton,  51  Wash.  30,  97  Pac.  1082.  Okl.  671,  119  Pac.  979. 

2  Old  Settlers'  Inv.  Co.  v.  White,  ^  Greene  v.  Carmiehael,  24  OaL 
158  Cal.  236,  110  Pac.  922.  App.  27,  140  Pac.  45. 
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hundred  dollars,  and  no  chattel  mortgage  is  good  for  more 
than  six  years  from  the  date  of  its  execution.^ 

Chattel  mortgages  may  be  given,  in  Wyoming,  for  moneys 
to  be  advanced,  but  they  must  state  the  ultimate  amount 
to  be  secured,  a  date  prior  to  which  the  advances  will  be 
completed,  and  the  date  on  which  the  last  installment  will 
mature,  and  such  a  mortgage  is  a  valid  lien  to  the  full 
amount  specified  as  the  ultimate  amount  to  be  secured  as 
against  creditors  and  subsequent  purchasers  and  mort- 
gagees from  the  date  of  recording.® 

§  5982.  Bill  of  sale  as  chattel  mortgage. — ^Where  title 
under  a  contract  of  sale  passes  to  the  buyer  and  a  lien  is 
created  in  favor  of  the  seller,  a  chattel  mortgage  is  created, 
but  where  the  seller  retains  the  title  and  the  contract  pro- 
vides that  upon  default  he  may  retake  possession,  it  is  a 
conditional  sale,  and  not  a  mortgage."^  A  transfer  is  the 
act  by  which  an  owner  intends  to  pass  all  the  rights  which 
he  has  in  a  piece  of  property,  but  a  chattel  mortgage  im- 
ports no  intention  to  pass  the  title.^  The  determination  of 
the  right  is  governed  by  the  intention  of  the  parties.^ 

A  bill  of  sale  absolute  upon  its  face,  accompanied  by  an 
agreement  to  repurchase,  may  amount  to  a  chattel  mort- 
gage or  a  conditional  sale,  depending  upon  the  intention 
of  the  parties  as  shown  by  the  surrounding  circumstances,^** 
and  if  intended  as  a  mortgage,  it  does  not  convey  title." 
Parol  evidence  is  permissible  to  show  that  the  bill  of  sale 

5  N.  M.  Laws  1915,  c.  71,  sees.  1-9.  8  Noble  v.  Fort  Smith  Wholesale 

6  Wyo.  Laws,  1913,  p.  66.  grocery  Co.,  34  Okl.  662,  46  L.  E.  A. 

,        (N.  S.)  455,  127  Pac.  14. 

7  McDaniel  v.  Chiaramonte,  61  ,  zimmerle  v.  Childers,  67  Or. 
Or.    403,   122   Pac.    33;    Jennings   v.       465,  136  Pac.  349. 

Schwartz,  82  Wash.  209,  144  Pac.  39,  jq  Rairden   v.   Hedrick,  46   Mont. 

86  Wash.  202,  149  Pac.  947;   Wash-  510^     joQ     Pac.     498;     Zimmerle     v. 

burn  V.  Inter-Mountain  Min.  Co.,  56  Childers,  67  Or.  465.  136  Pac.  349. 

Or.   578,   Ann.   Gas.   1912C,  357,   109  11  Fraser  v.  Sheldon,  1U4  Cal.  I60, 

Pac.  382.  128  Pac.  33. 
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is  a  chattel  mortgage,  although  such  evidence  tends  to  con- 
tradict the  very  terms  of  the  writing.^^ 

§  5984.  Priority. — The  filing  of  a  chattel  mortgage  with- 
out the  knowledge  of  the  mortgagee  does  not  constitute  a 
delivery  or  acceptance."  In  order  to  give  a  mortgage  pre- 
cedence over  subsequent  claimants,  it  must  be  recorded  in 
the  county  in  which  the  chattel  is  located  at  the  time  of 
the  execution  of  the  mortgage  and  where  it  remains  at  the 
time  of  the  filing.^^  If  a  bill  of  sale  is  intended  as  a  mort- 
gage, it  must  be  recorded,^^  but  not  in  order  to  make  the 
mortgage  effective  between  the  parties.^^  "Where  goods  are 
immediately  shipped  to  another  county  for  resale,  the  mort- 
gage is  invalid  as  against  creditors  of  the  mortgagor  unless 
the  mortgage  is  recorded  in  the  other  county."  An  un- 
recorded chattel  mortgage  not  accompanied  by  delivery  is 
void  as  against  a  subsequent  mortgagee  in  good  faith, 
although  the  subsequent  mortgage  is  not  filed.^^  In  Okla- 
homa, a  lien  for  rent  is  superior  to  a  mortgage  given  by 
the  tenant  to  a  third  person.^^  A  chattel  mortgagee 's  quali- 
fied ownership  after  a  condition  broken  will  prevail  against 
a  subsequent  attaching  creditor.^"  An  unrecorded  mort- 
gage is  valid  as  against  prior  claims  which  accrued  pre- 
vious to  the  execution  of  the  mortgage,  unless  such  persons 
secure  a  lien  by  attachment  before  the  mortgage  is  filed.^^ 

12  Rairden  v.  Hedrick,  46  Mont.  17  Stitt  v.  Spengel  House  Furnish- 
510,  129  Pac.  498.  ing  Co.,  58  Colo.  559,  146  Pac.  770. 

13  First  Nat.  Bank  v.  MeCreary,  is  Dixon  v.  Tyree,  92  Kan.  137, 
66  Ot.  484,  132  Pac.  718,  134  Pac.  139  p^c.  io26. 

■^^^^-  ,  ^   ,        „  19  Crump    V.    Sadler,    41    Okl.    26, 

14  Cowart  V.   Allen,   37  Okl.   708,       _.  ^       ,;.„ 

136  Pac.  1102. 
134  Pac.  66. 

15  Zimmerle  v.  Childers,  67  Or.  ^^  ^^^^^  Jennings  &  Sons  v.  Wein- 
465   136  Pac.  349.  berger,  75  Or.  556,  146  Pae.  1087. 

16  Reynolds  v.  Morton,  22  Wyo.  21  Volker  Lumber  Co.  v.  Utah  & 
174,  136  Pac.  795;  Watson  v.  First  Oregon  Lumber  Co.,  45  Utah,  603, 
Nat.   Bank,   82   Wash.   65,   143   Pac.  148  Pac.  365. 

451. 
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Under  statutes  which  make  an  unrecorded  chattel  mort- 
gage void,  a  subsequent  mortgage  properly  executed,  al- 
though securing  an  antecedent  debt,  is  superior.^-  An 
unrecorded  mortgage  is  not  prior  to  a  labor  lien.^^  A 
liveiy-stable  keeper's  lien  for  the  feed  and  care  of  stock 
is  not  prior  in  right  to  a  valid  recorded  chattel  mortgage.^* 
A  purchase-money  mortgage  creates  a  lien  superior  to  a 
prior  general  mortgage  executed  by  the  same  purchaser 
upon  the  same  property .^^  One  who  takes  a  bill  of  sale  of 
property  as  security  for  a  pre-existing  debt  is  not  an  encum- 
brancer for  value  and  in  good  faith.^^ 

§  5986.  Execution  of  chattel  mortgage. — ^Any  descrip- 
tion by  which  the  parties  themselves  may  identify  the 
property  covered  is  sufficient  as  between  the  mortgagor 
and  mortgagee,^"^  and  it  is  sufficient  as  to  third  persons  if 
it  will  put  a  person  upon  inquiry .^^  It  is  sufficient  to  de- 
scribe merchandise  as  a  certain  stock  of  goods,  giving  the 
number  of  the  lot  and  block  and  name  of  the  town,  county 
and  state  in  which  it  is  located,^^  or  where  the  mortgagee 
has  taken  possession  of  the  goods.^°  The  description  of 
property  as  being  all  the  furniture  in  a  certain  building  is 
sufficient  between  the  parties.^^    A  mortgage  of  a   crop 

22  Smith  V.  Allen,  78  Wash.  135,  27  Hare  v.  Young,  26  Idaho,  691, 
Ann.  Cas.  1915D,  300,  138  Pac.  683.  146  Pac.  107;  Wogan  v.  Sivej  (Citi- 

23  Olsen  V.  Smith,  84  Wash.  228,  zens'  National  Bank),  95  Kan.  774, 
146    Pac.    572;    Ecm.    &   Bal.    Codes,  149  Pac.  411. 

1149-1153.  28  Chattanooga  State  Bank  v.  Citi- 

24  Grubb  V.  Lashus,  42  Utah,  254,  zens'  State  Bank,  39  Okl,  255,  134 
129  Pac.  1029;  Ellison  v.  Tuckerman,  Pac.  9.54;  First  Nat.  Bank  v.  Rogers, 
24    Colo.    App.    322,    134    Pac.    163;  24  Okl.  357,  103  Pac.  582. 

Rohrer  v.  Eoss,  53  Colo.  328,  Ann.  Cas.  29  Bell-Wayland  Co.  v.  Miller-Mits- 

1914B,  315,  125  Pac.  489.  cher,  39  Okl.  4,  Ann.  Cas.  1915D,  780, 

25  Smith  &  Bicker  v.  Hill  Bros.,  17       130  Pac.  593. 

N.  M.  415,  134  Pac.  243.  30  Morrson    v.    McCluer,    27    Colo. 

26  Hicks    V.    National    Surety    Co.  App.  264,  148  Pac.  380. 
(Farrell),  50  Wash.  16,  126  Am.  St.  3i  John  Breuner  Co.  v.  King,  9  Cal. 
Rep.  883,  96  Pac.  515.  App.  271,  98  Pac.  1077. 
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wliich  is  described  as  two-thirds  of  ninety  acres  of  growing 
wheat  upon  the  farm  of  a  person  who  is  named,  togetlier 
with  the  location  of  the  farm  in  miles  from  a  city,  and  also 
by  township  and  range,  and  which  states  that  it  is  intended 
to  cover  the  wheat  in  the  field,  shock,  stack,  wagon,  gran- 
ary or  wherever  found,  is  sufiiciently  definite  as  against  a 
third  party  ;^^  likewise  a  mortgage  which  gives  the  exact 
location  of  the  mortgagor  and  describes  a  cotton  crop  not 
yet  planted  has  been  held  to  be  sufficient,  although  the  loca- 
tion for  the  planting  is  not  designated.^^  A  mortgage 
which  describes  certain  cattle  by  a  certain  brand  is  insuffi- 
cient where  the  owner  has  other  cattle  at  the  same  place 
with  the  same  brand.^* 

§  5986a.  The  same  —  Affidavit  and  acknowledgment.— 
To  be  good  against  third  parties,  a  mortgage  must  be 
acknowledged  and  recorded,  but  as  between  the  parties,  it 
will  be  good  without  such  formality,^^  and  it  will  also  be 
good  as  to  third  parties  who  have  actual  notice.^^ 

The  same  rale  as  to  the  necessity  for  acknowledging  a 
mortgage  and  recording  the  same  to  bind  third  parties  ap- 
plies to  the  making  of  the  affidavit  in  connection  with  the 
mortgage  by  both  the  mortgagor  and  mortgagee,  to  the 
effect  that  it  is  executed  in  good  faith  and  without  intent 
to  hinder,  delay  or  defraud  creditors,  and  the  omission  of 
such  affidavit  does  not  render  the  mortgage  invalid  between 
the  parties.^'^  When  a  corporation  is  the  mortgagee,  the 
party  making  the  affidavit  for  the  corporation  need  not 

32  Reeves  &  Co.  v.  Brown,  80  Kan.        v.  Bosserman,  17  N.  M.  433,  130  Pac. 
292,  102  Pac.  840.  438;    Reynolds    v.    Morton,    22    Wyo. 

33  First   Nat.   Bank   v.   Rogers,   24        174,  136  Pac.  795. 

Okl.  357,  103  Pac.  582.  36  Gibson  v.  Linthieum  (Okl.),  lou 

34  Sigel  etc.  Livestock  Co.  v.  Holly,       Pac.  908. 

44  Colo.  580,  101  Pac.  68.  37  Hare  v.   Young,   26   Idaho,   691, 

35  Hieks    V.    National    Surety    Co.        146    Pac.     107;     Hicks    v.    National 
(Farrell),  50  Wash.  16,  126  Am.  St.        Surety    Co.    (Farrell),    50    Wash.    16, 

Eep.  883,  96  Pac.  515;  Vorenberg  Co.       126  Am.  St.  Rep.  883,  96  Pac.  515. 
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state  his  official  position;  it  is  sufficient  if  it  is  declared  in 
the  introductory  statement  describing  the  persons  making 
the  affidavit.^^  The  affidavit  of  the  mortgagee  need  not  be 
signed  by  the  mortgagee  if  it  appears  in  fact  that  the  affi- 
davit was  taken  by  a  competent  officer.^^ 

§  5989.  SaJe  under  chattel  mortgage. — ^A  mortgagee  may 
execute  the  power  of  sale  conferred  by  a  chattel  mortgage 
without  calling  upon  the  sheriff  to  make  the  sale;  such  offi- 
cer not  being  given  the  exclusive  power.*^  The  mortgagee 
may  bid  the  property  in  at  a  figure  less  than  the  amount 
of  the  debt  without  making  payment  of  money  to  the 
sheriff.'*^  Where  a  stranger  has  purchased  the  mortgaged 
property  at  the  sale,  the  owner  must  tender  the  amount  of 
the  purchase  price  paid  by  such  purchaser  before  attempt- 
ing to  secure  the  property  back,  since  the  purchaser  at  a 
void  foreclosure  sale  becomes  subrogated  to  the  mort- 
gagee's right  and  is  deemed  an  equitable  assignee  of  the 
security  to  secure  him  for  the  purchase  money  paid  by 
him.^^  Where  the  mortgagee  purchases  under  a  power  in 
the  mortgage,  the  burden  is  on  him  to  show  that  the  sale 
was  fair  and  the  price  not  grossly  inadequate.^^  A  sale  is 
invalid  where  the  mortgaged  animals  are  taken  without 
the  consent  of  the  mortgagor,  and  the  notices  given  are  not 
according  to  law  and  the  animals  are  worth  much  more 
than  the  amount  for  which  they  sell.^^  If  the  property  sells 
for  more  than  the  amount  of  the  debt,  proceeds  remaining 
will  go  to  a  junior  mortgagee,  and  if  there  be  no  junior 

3S  Old  Settlers'  Inv.  Co.  v.  WMte,  ^^  Filion  v.  Stewart,  52  Wash.  682, 

158  Gal.  236,  110  Pae.  922.  101  P^c.  370 


39  First  Nat.  Bank  v.  Clifton  Ar- 


42  Harrill  v.  Weer,  26  Okl.  313,  109 
Pac.  539. 


mory   Co.,    14    Ariz.    360,    Ann.    Cas.  ,3  ^.^^^  g^^^^  ^^^^  ^^  Dougherty, 

1915A,  1061,  128  Pa«.  810.  3^    ^j^j     ^.g^   ^^^    ^as.    1913D,   411, 

40  Kinsman  v.  Stanhope,  50  Mont.  120  Pac.  656. 

41,   L.    R.    A.    1916C,    443.    144    Pac.  -44  Fitch  v.  Green,  39  Okl.   18,  134 

1083;  Mont.  Eev.  Codes,  5742.  Pac.  34. 
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mortgagee,  then  to  the  mortgagor.^^  Liens  on  personal 
property  may  be  foreclosed  in  Oregon  by  suit  in  the  cir- 
cuit court  or  by  advertisement  and  sale.  The  claimant 
shall  deliver  to  the  sheriff  or  constable  in  whose,  jurisdic- 
tion the  property  is  situated  a  certified  copy  of  the  notice 
of  lien  certified  by  the  county  clerk  where  the  same  is  filed, 
with  a  request  indorsed  thereon  by  the  claimant  or  his  at- 
torney for  foreclosure  of  the  lien,  whereupon  the  officer 
takes  the  property  into  possession,  and  the  owner  or  party 
in  possession  has  fourteen  days  after  notice  to  deny  the 
debt  or  make  any  other  valid  claim  which  he  has,  and  serve 
the  same  upon  the  officer,  who  must  then  retain  the  prop- 
erty subject  to  the  order  of  the  circuit  court  in  a  suit  to 
be  prosecuted  by  the  lien  claimant  within  ten  days.  If  no 
claim  is  made  by  the  owner,  the  property  shall  be  sold  by 
the  officer  as  under  execution.*® 

§  5991.  Jurisdiction. — The  lessor  of  premises  may  main- 
tain an  action  of  unlawful  detainer  against  an  assignee  of 
the  lease  and  thereafter  foreclose  a  chattel  mortgage  given 
by  the  original  lessee  to  secure  payment  of  the  rent,  and 
not  violate  the  provision  of  section  726  of  the  California 
Code  of  Civil  Procedure,  to  the  effect  that  only  one  action 
for  the  recovery  of  any  debt  secured  by  a  mortgage  can  be 
maintained.^''^ 

§  5992.  Complaint. — ^A  complaint  setting  up  a  breach  of 
a  contract  to  purchase  from  the  plaintiff  all  meat  used,  and 
a  chattel  mortgage  to  secure  the  performance  thereof,  and 
alleging  a  compliance  with  the  contract  by  the  plaintiff  and 
a  breach  by  the  defendant  and  damages,  and  praying  for 
a  foreclosure,  is  sufficient  upon  general  demurrer.^*     Where 

45  Vale  V.  Stubblefield,  39  Okl.  462,  135  Pac.  41 ;  Ashcroft  Estate  Co.  v. 
135  Pac.  933.  Nelson,   26   Cal.   App.   400,   147   Pac. 

46  Or.    Laws,    sec.     7502,    Amend-        101. 

ments  1915,  p.  92.  48  Hopkins  v.  Crane,  50  Wash.  636, 

47  Schehr  v.  Berkey,  166  Cal.  157,       97  Pac.  772. 
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there  is  no  claim  of  misrepresentation  by  plaintiff  as  to  the 
value  of  property  mortgaged,  the  original  cost  of  the  prop- 
erty is  immaterial  in  a  foreclosure  action  upon  it.^^  Any- 
one who  asserts  a  claim  against  the  chattel  is  a  proper  party 
defendant.^® 

§  5993.  Procedure. — ^Upon  foreclosure  the  mortgage  is 
merged  in  the  judgment.^^  One  who  has  acquired  no  lien 
by  an  attachment  upon  mortgaged  chattels  because  of  a 
failure  to  comply  with  the  statutes  in  making  tender  to 
the  mortgagee  cannot  complain  of  the  action  of  the  court 
in  foreclosure  of  the  mortgage  in  allowing  advances  made 
under  the  mortgage  to  be  charged  against  the  mortgagor.^^ 
One  who  has  placed  cattle  in  the  possession  of  another  to 
be  handled  as  if  they  were  his  property  is  estopped  from 
claiming  the  property  against  a  mortgagee  lending  money 
upon  the  cattle  in  good  faith.'^^  In  Kansas,  the  mortgagee 
maj  have  a  general  execution  upon  his  judgment  in  fore- 
closure, and  may  either  rely  upon  the  mortgage  or  may 
ignore  it  and  levy  upon  other  property  of  the  mortgagor.^* 
The  court  in  the  foreclosure  proceedings  may  determine 
the  right  of  a  third  party  who  claims  a  superior  title.^^ 

In  a  suit  on  a  note  and  to  foreclose  a  chattel  mortgage, 
a  petition  in  intervention  alleging  that  the  mortgagor  de- 
livered to  the  intervener  notes  secured  by  his  chattel  mort- 
gage, duly  acknowledged  and  recorded,  and  asking  to  have 
its  lien  declared  superior  to  the  plaintiff's,  states  a  cause 

49  John  Breuner  Co.  v.  King,  9  53  First  Nat.  Bank  v.  Kissare,  22 
Cal.  App.  271,  98  Pac.  1077.                        okl.   545,   132   Am.   St.   Rep.   644,  98 

50  Hopkins  v.  Crane,  50  Wash.  636,        Pac.  453. 

97  Pac.  772 

^,  ~*  ,,,,,,      .  54  Wildin  V.   Duckworth,   83   Kan. 

51  Spokane     Merchants      Assn.     v.  ' 

First  Nat.  Bank,  86  Wash.  367,  150  ^^^>  ^^^  ^^°-  ^°^- 

Pac.  434.  55  Dungeness  Logging  Co.  v.   Ore- 

52  Sousa  V.  Lucas  (Cal.  App.),  100  gon  &  W.  K.  Co.,  65  Wash.  631,  118 
Pac.  115,  156  Cal.  460,  105  Pac.  413.  Pac.  825. 
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of  action,  where  tlie  mortgage  set  up  by  the  plaintiff  is  void 
on  its  face  as  to  the  intervener.^^' 

§  5994.  Answer. — Where  a  defendant  claims  to  be  an 
innocent  purchaser,  he  must  allege  and  prove  that  he  did 
not  have  any  actual  or  constructive  notice  of  the  mortgage 
or  claim,  and  that  he  is  an  innocent  purchaser  for  value.^® 
An  allegation  to  the  effect  that  the  mortgage  was  given  to 
secure  an  antecedent  debt  and  that  the  mortgagee  failed 
to  levy  on  the  property  or  to  attempt  to  take  possession 
alleges  no  defense.^'^  An  allegation  that  the  note  was 
secured  by  fraud,  and  setting  forth  the  fraudulent  acts 
which  were  the  inducement  and  that  the  plaintiff  who  pur- 
chased at  maturity  had  knowledge  of  the  fraud,  states  a 
sufficient  defense.^* 

§  5996.  Receiver. — Where  it  appears  that  a  stock  of 
goods  is  being  devoted  to  the  purpose  for  which  it  was  set 
apart  by  the  parties  and  that  the  creditors  are  not  suffer- 
ing or  liable  to  suffer  a  substantial  injury  before  the  final 
decree  is  rendered,  a  receiver  will  not  be  appointed.^^  In 
a  suit  to  foreclose  a  mortgage  upon  a  building  on  leased 
premises,  where  the  defendant  alleges  perfonnance  on  his 
part,  and  asks  the  appointment  of  a  receiver,  and  the  court 
finds  for  the  defendant  but  postpones  the  appointment, 
the  court  may  subsequently  appoint  the  receiver  without 
further  notice  to  the  parties,  and  while  sitting  in  another 
county.*** 

§  5997.  Attorney  fees. — A  fee  of  seven  hundred  and  fifty 
dollars  has  been  held  to  be  a  reasonable  fee  in  the  fore- 

55a  Guaranty  State  Bank  v.  Moore  chants'  Bank,  42  Okl.  330,  141  Pao. 

(Okl.),  163  Pac.  272.  272. 

56  Ayre  v.  Hixson,  53  Or.  19,  133  59  Brown  v.  Erb-Harper  etc.  Co., 
Am.  St.  Eep.  819,  98  Pac.  515.  43  Mont.  17,  133  Pac.  691. 

57  Hare  v.  Young,  26  Idaho,  682,  ,,  ^.^^  ^_  ^^^^^^  ^^  ^^^^^  ^26 
146  Pac.  104.  p^^g^^ 

68  Hankins    v.    Farmers     &    Mer- 
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closure  of  a  chattel  mortgage  for  five  thousand  dollars." 
Where  the  mortgage  provided  that  a  certain  fee  should  be 
allowed  in  case  of  foreclosure  by  decree  of  court  or  by- 
notice  and  sale,  the  plaintiff  is  bound  to  prove  that  he  had 
agreed  to  pay  his  attorney  a  fixed  or  reasonable  sum  for 
his  services  and  the  reasonableness  of  the  fee.^^ 

§  5997a.  Deficiency  judgment. — No  deficiency  judgment 
can  be  rendered  against  a  party  who  merely  makes  a  claim 
to  the  property  and  who  is  not  upon  the  note.^^  The  mort- 
gagee is  entitled  to  a  deficiency  judgment  in  the  original 
foreclosure  action,  and,  if  that  right  is  denied  to  him  by 
the  trial  court,  his  remedy  is  by  appeal  from  the  judgment ; 
he  cannot  prosecute  another  and  an  independent  action 
therefor.®^ 

§  6000.  Damagfes  for  wrongful  foreclosure. — Where  a 
chattel  mortgage  is  irregularly  foreclosed  and  sold  to  a 
person  other  than  the  mortgagee,  the  mortgagor  may  re- 
cover as  damages  the  excess  in  the  value  of  the  property 
at  the  time  of  sale  over  the  mortgage  debt.^^  The  sale  is 
not  complete  until  it  is  confirmed,  and  it  may  be  attacked 
in  a  collateral  proceeding  prior  to  confirmation.^^  Al- 
though the  foreclosure  proceeding  may  be  void,  it  does 
not  affect  the  mortgagee's  title  under  the  mortgage,  and, 
if  valid  it  passes  title  to  him  as  a  purchaser.®" 

61  Hare  v.  Young,  26  Idaho,  682,  Muzzy,  54  Wash.  227,  18  Ann.  Cas. 
146  Pac.  104.  1072,  103  Pac.  37. 

-„  T,     ^  „..,       ,~c  i.        »  65  Hoover    v.    Brookshire,    32    Okl. 

62  Porter     t.     Title     Guaranty     &  ' 

o  t.  n  IT  t;i  I,  oc^  o7  T  -o  A  298,  122  Pac.  171;  Harnll  t.  Weer, 
Surety  Co.,  17  Idaho,  364,  27  L.  R.  A.  '  '  ' 


(N.  S.)  Ill,  106  Pac.  299. 


26  Okl.  313,  109  Pac.  539. 

66  Continental  Gin  Co.  v.  De  Board, 

63  Hopkins  V.  Crane,  50  Wash.  636,        34  okl.  66,  123  Pac.  159. 

97  Pac.  772.  67  Henry  Jennings  &  Sons  v.  Wein- 

64  Bradley  Engineering  etc.  Co.  T.       berger,  75  Or.  556,  146  Pac.  1087. 
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CHAPTER  CXXXIX. 
FORECLOSURE  OF  PLEDGES. 

§  6006.     Pledge  defined. 

§  6009.     Liability  of  pledgee. 

§  6009a.  Waiver  of  lien. 

§  6010.     Sale  under  pledge. 

§  6012a.  Action  on  pledged  chose  in  action. 

§  6006.  Pledge  defined. — No  formal  agreement  is  neces- 
sary to  establish  a  pledge  so  long  as  the  agreement  is 
clearly  expressed  or  implied.-^  An  arrangement  with  a 
bank  whereby  the  bank  pays  drafts  and  takes  a  bill  of  lad- 
ing as  security  for  the  money  advanced  creates  the  rela- 
tionship of  pledgor  and  pledgee.^  Where  a  debtor  delivers 
an  order  to  a  creditor  upon  a  third  person  and  the  order 
is  presented  and  accepted,  it  may  or  may  not  be  a  pledge.^ 
A  purchaser  of  real  property  under  contract  has  an  equi- 
table interest  upon  which  he  may  give  a  real  estate  mort- 
gage, but  his  interest  in  the  contract  may  also  be  the  sub- 
ject of  pledge.*  A  pledge  may  be  made  in  trust  to  secure 
a  debt,  with  the  same  effect  as  if  made  directly  to  the 
creditor.^ 

§  6009.  Liability  of  pledgee. — A  pledgee  acquires  a  right 
superior  to  any  right  that  can  thereafter  be  given  by  the 
pledgor  or  be  acquired  upon  a  subsequent  attachment.^     In 

1  Dexter  Horton  Nat.  Bank  v.  4  Eingling  v.  Smith  Eiver  Dev.  Co., 
Washington-Alaska    Bank,    86    Wash.       45  Mont.  467,  138  Pae.  1098. 

452,  150  Pac.  1176.  _  .  „        ^     ,  „     ,      ^ 

2  State  Nat.  Bank  v.  McMahan,  45  ^  '  Cat.zens'  Nat.  Bank  v.  Bank  of 
Okl.  585,  146  Pac.  l;Carothers  Ware-  Commerce,  80  Kan.  205,  101  Pac. 
house  V.  McConnell,  30  Okl.  394,  121  ^^^^' 

Pae.  191.  6  Citizens'  Nat.  Bank  v.  Bank  of 

3  Averill  Machinery  Co.  v.  Bain,  50  Commerce,  80  Kan.  205,  101  Pae. 
Mont.  512,  148  Pac.  334.  1005. 
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a  suit  for  tlie  conversion  of  a  ring  pledged  as  collateral  to 
secure  a  note,  no  demand  is  necessary  where  the  ring  has 
been  sold  by  the  pledgee  prior  to  the  expiration  of  the  time 
for  redemption^  One  who  admits  the  ownership  of  prop- 
erty in  another  but  insists  that  it  is  pledged  to  him  for  a 
debt  has  the  burden  of  proving  the  debt  and  the  pledge.* 
The  pledgee  must  account  to  the  pledgor  for  all  profits  de- 
rived by  him  from  the  pledged  property,  and  such  profits 
must  be  applied  first  to  the  payment  of  the  interest  on  the 
debt,  then  to  the  principal,  and  any  surplus  held  for  the 
pledgor.®  The  pledgee  is  entitled  to  introduce  evidence  to 
reduce  damages  for  negligence  in  handling  pledged  prop- 
erty.^*' Where  a  pledgee  in  bad  faith  sells  the  property, 
the  pledgor  m.aj  sue  for  conversion  without  tendering  pay- 
ment of  the  debt." 

§  6009a.  Waiver  of  lien. — The  voluntary  restoration  of 
property  to  its  owner  by  the  holder  of  a  lien  thereon  de- 
pendent upon  possession  extinguishes  the  lien,^^  but  a  chose 
in  action  may  be  the  subject  of  a  lien  without  change  of 
possession,  and  the  redelivery  of  a  note  and  mortgage  by 
the  pledgee  to  a  bank  for  collection  does  not  so  extinguish 
the  lien.^^  The  lien  of  a  pledge  follows  the  debt  from  a 
simple  contract  to  a  judgment  thereon.^*  A  pledgor,  after 
his  right  to  the  property  has  been  sold  at  a  sheriff 's  sale, 
may  authorize  the  pledgee  to  sell  under  the  pledge  prior 
to  the  time  specified  in  the  pledge  agreement,  and  the 
fraudulent  motives  of  parties  do  not  affect  the  right  of  the 
pledgee  to  the  lien  for  the  amount  of  the  debt.^^ 

7  Clinton  Nat.  Bank  v.  McKennon,  n  Lynn  v.  McCue,  94  Kan.  761, 
26  Okl.  835,  110  Pac.  649.                             147  Pac.  808. 

a  Tj  4.4.  w    ^,-      4.        rr^  /->     ^to  ^^  Cal.  Civ.  Code,  2913. 

8  Patton  V.  Washmffton,  54  Or.  479,  ' 

,r^o  -D       ar^  13  Merced    Bank    v.    Price,    9    Cal. 

103  Pac.  60.  ' 

App.  177,  98  Pac.  383. 

9  Leggat  V.  Palmer,  39  Mont.  302,  u  Robinson  &  Co.  v.  Stiner,  26  Okl. 
102  Pac.  327.                                                     272,  109  Pac.  238. 

10  Exchange  State  Bank  v.  Taber,  15  Cusliing  v.  Building  Assu.,  165 
26  Idaho,  723,  145  Pac.  1090.                      Cal.  731,  134  Pae.  324. 
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§  6010.  Sale  under  pledge. — A  pledgor  cannot  authorize 
the  pledgee  to  sell  the  property  prior  to  the  time  provided 
in  the  pledge,  after  the  pledgor's  right  has  been  purchased 
at  a  sheriff's  sale  by  a  judgment  creditor,  and  an  unauthor- 
ized sale  of  the  pledged  property  does  not  destroy  the 
lien  of  the  pledge  as  against  one  who  has  purchased  the 
pledgor's  interest  at  sheriff's  sale.^^  A  purchaser  of  prop- 
erty which  is  in  the  hands  of  another  as  a  pledge  with 
knowledge  of  such  pledge  takes  the  property  subject  to 
the  rights  of  the  pledgee.^^  The  maker  of  a  note  cannot 
complain  because  it  is  transferred  or  sold  as  a  pledge.^* 

§  6012a.  Action  on  pledged  chose  in  action. — A  pledgee 
holding  a  note  as  collateral  must  exercise  reasonable  dili- 
gence in  the  collection  of  the  note.^^  A  pledgor  of  a  note, 
in  pleading  negligence  on  the  part  of  the  pledgee,  must  set 
out  the  date  of  the  note  and  the  time  when  suit  was  brought 
by  the  pledgee.^^  The  holder  of  collateral  is  liable  to  the 
pledgor  if  he  negligently  fails  to  collect  the  collateral,^^ 
but  the  pledgee  is  not  required  to  use  extraordinary  dili- 
gence, reasonable  diligence  being  sufficient.^^  The  pledgee 
of  a  note  may  sue  for  the  full  amount,  no  matter  what  his 
interest  may  be.^^  In  an  action  against  the  maker  of  the 
pledged  note  the  pledgor  cannot  intervene  and  have  a  judg- 
ment because  of  fraud  as  to  the  debt  for  which  he  pledged 
the  note.^"*    Where  a  negotiable  note  was  pledged  as  col- 

16  Gushing  v.  Building  Assn.,  165  21  Bailey  v.  Inland  Empire  Co.,  75 
Cal.   731,   134  Pac.  324.  Or.  309,  146  Pac.  991. 

17  Carothers  etc.  Bldg.  Co.  v.  Mc-  ''  Exchange  State  Bank  v.  Taber, 
Connell,  30  Okl.  394,  121  Pac.  191.  26  Idaio,  723,  145  Pac.  1090. 

23  Gold  Glen  Mining,  M.  &  T.  Co. 

18  Woolf  V.  Clarke,  17  Cal.  App.  ^  ^  ^^  ^^j^  ^  284,  121  Pac. 
696,  121  Pac.  407.  „.„ 

19  Peru  etc.  Co.  v.  Burnett,  32  Okl.  24  Illinois  Title  &  Trust  Co.  v.  Mc- 
304,  122  Pac.  668.  Coy,    86    Kan.    588,    121    Pac.    1090; 

20  Walker  v.  Dixon,  19  Cal.  App.  Medlrr  t.  Childers,  17  N.  M.  530,  131 
368,  126  Pac.  171.  Pac.  490. 
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lateral  and  the  maker  had  a  defense  against  the  original 
payee,  the  pledgee  can  only  enforce  payment  as  to  the 
amount  of  his  debt  for  which  the  note  was  taken  as  a 
pledge.^^  The  maker  of  a  note  given  as  collateral  to  the 
principal  note  cannot  compel  the  creditors  to  proceed  first 
against  the  indorser  upon  the  principal  note.^^ 

25  Canadian  Bank  of  Commerce  v.  26  Scandinavian-American  Bank  v. 

John   J.   Sesnon    Co.,   68   Wash.   434,  Appleton,    63    Wash,    203,    115    Pac. 

123  Pac.   602;   George  v.   Emery,  18  109;   Kreling  v.  McMullen,  158   Gal. 

Wyo.   352,    107    Pac.    1 ;    Hillman   y.  433,  111  Pac.  252. 
Stanley,  56  Wash.  320,  105  Pac.  818. 
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CHAPTER  CXL. 
FORECLOSURE  OF  VENDOR'S  LIENS. 

§  6022.  Vendor's  lien  defined. 

§  6023.  Nature  and  extent  of  vendor's  lien. 

§  6026.  Right,  when  enforced. 

§  6027.  Waiver  of  lien. 

§  6033.  Decree. 

§  6022.  Vendor's  lien  defined. — The  vendor's  lien  is  not 
the  result  of  any  agreement  or  intention  of  parties,  but  is 
an  equity  raised  by  a  court  of  chancery  for  the  benefit  of 
vendors  of  realty,  and  is  not  created  by  the  Civil  Code,  sec- 
tion 3046,  providing  that  one  who  sells  real  property  has 
a  vendor's  lien  thereon  independent  of  possession  for  so 
much  of  the  price  as  remains  unpaid  and  unsecured  other- 
wise than  by  the  personal  obligation  of  the  buyer,  and 
where  there  is  nothing  to  indicate  an  intention  of  the  par- 
ties as  to  a  vendor's  lien,  the  lien  is  presumed  to  exist,  and 
is  an  incident  to  the  transaction  of  sale.^  While  a  vendor 
ordinarily  has  a  lien  on  the  land  for  the  unpaid  purchase 
price,  his  right  thereto  must  be  determined  from  the  nature 
of  the  transaction,  the  circumstances  surrounding  the  con- 
veyance, and  the  intention  of  the  parties  at  the  time  of  mak- 
ing of  the  contract,  and  cannot  be  determined  by  subse- 
quent acts  of  either  party.^  The  lien  attaches  even  though 
the  contract  provided  for  a  conveyance  of  personal  prop- 
erty with  the  real  property  where  it  appears  that  the  par- 
ties regarded  the  purchase  price  of  the  personal  property 
as  fully  paid  and  the  remaining  debt  as  being  for  the  land 
only.^ 

1  Royal  Consol.  Min.  Co.  v.  Royal  2  Jensen    v.    Wilslef,    36    Nev.    37, 

Consol.  Mines  Co.,  157  Cal.  737,   137  \nn.  Cas.  1914D,  1220,  132  Pae.  16. 

4m.  St.  Eep.  165.  110  Pac.  123;  Ca).  3  Nesbitt  v.  Chesebro,  89  Kan.  863, 

Civ.  Code,  3046,  3048.  133  Pac.  545. 
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§  6023.  Nature  and  extent  of  vendor's  lien. — Where  tlie 
purchaser  of  land  is  notified  that  the  land  has  not  been  paid 
for  in  full,  he  is  chargeable  with  notice  that  the  vendor 
of  his  vendor  has  a  lien  for  the  balance  of  the  price,  and 
he  is  not  entitled  to  any  reimbursement  on  account  of 
money  paid  by  him  for  the  satisfaction  of  a  mortgage  upon 
the  land.*  It  is  necessary  for  the  complaint  of  the  vendor 
to  allege  that  the  defendant  taking  a  subsequent  title  to 
the  property  acquires  title  with  knowledge  of  plaintiff's 
claim.^  A  corporation  in  which  all  of  the  directors  and 
the  stockholders  have  knowledge  of  the  vendor's  lien  is 
not  a  purchaser  without  notice.^ 

§  6026.  Right,  when  enforced. — In  an  action  by  the  ven- 
dor to  have  the  equitable  interest  of  the  vendee  foreclosed, 
the  vendee  cannot  complain  because  of  irregularity  in  the 
title,  since  the  vendor  is  not  bound  to  tender  perfonnance 
before  bringing  suit.'^  Where  a  deed  is  placed  in  escrow 
for  delivery  upon  payment  of  certain  money  and  the  pur- 
chaser fails  to  make  the  payment,  and  the  deed  is  returned 
to  the  vendor,  the  purchaser's  right  in  the  land  is  termi- 
nated without  any  action  in  foreclosure.®  A  vendor  need 
not  tender  title  where  the  purchaser  refuses  to  perform.^ 
Knowledge  by  a  subsequent  purchaser  of  facts  which  gave 
the  original  vendor  the  right  to  enforce  a  lien  removes  any 
prejudice  that  may  have  resulted  from  a  mere  delay  in  com- 
mencing a  suit  to  enforce  the  lien.^^  Under  a  contract 
which  contains  no  provision  for  the  forfeiture  of  money 
paid  as  liquidated  damages,  the  vendor  who  delays  to  en- 

4  Smith  V.  Schultz,  23  Idaho,  144,  123  Pac.  390;  Taylor  v.  Interstate 
129  Pac.  640.  Inv.  Co.,  75  Wash.  490,  135  Pac.  240. 

r  T,  X.-  Ti-  1       -T«  r^      in    i^«  ^  Hall    v.    Yaryan,   25   Idaho,   470, 

5  Robison  V.  Hicka,  76  Or.  19,  146  no  t>       oon 

Pac    1099 

9  Ehrhart  v.  Mahony,  170  Cal.  148, 

6  Finnell  v.  Finnell,   156   Cal.  589,        143  pac.  934. 

134  Am.  St.  Rep.  143,  105  Pac.  740.  10  Finnell  v.  Finnell,  156  Cal.  589, 

7  Vance   v.   Blakeley,    62    Or.    326,       134  Am.  dt.  Eep.  143,  105  Pac.  740. 
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force  the  lien  for  several  years  and  makes  no  offer  to  return 
the  purchase  price  paid  in  an  action  to  foreclose  the  equi- 
table lien  cannot  rescind  the  contract  of  sale." 

§  6027.  Waiver  of  lien. — A  transfer  of  the  purchase 
price  note  for  collection  only  does  not  waive  the  lien.^^ 
The  right  of  the  vendor  to  enforce  his  lien  is  personal,  and 
may  be  waived  without  consideration  and  without  writing, 
and,  when  once  waived,  the  right  is  gone.^^  The  lien  is 
waived  by  the  refusal  of  tender  of  payment."  The  accept- 
ance of  a  note  of  a  third  person  is  a  waiver  pro  tanto  of 
plaintiff's  lien.^^  A  vendor  who  retains  the  legal  title  and 
proceeds  at  law  for  the  purchase  price  does  not  waive  his 
right  to  proceed  against  the  property  to  subject  it  to  a  lien 
for  the  sum  due  upon  the  contract.^®  The  signature  of  the 
purchaser's  wife  upon  the  vendee's  purchase  price  note  is 
not  such  security  as  will  amount  to  a  waiver  of  the  lien.^'^ 
It  requires  no  express  waiver  on  the  part  of  the  vendor  to 
destroy  his  lien,  and  where  he  accepts  a  certificate  of  de- 
posit in  payment  of  the  purchase  price,  or  at  least  as 
security  for  the  portion  indicated  by  the  face  of  the  certifi- 
cate, and  has  not  been  imposed  upon  by  artifice  or  fraud, 
his  right  to  the  lien  is  waived.^* 

§  6033.  Decree. — A  personal  judgment  cannot  be  ren- 
dered against  a  subpurchaser  taking  with  notice,  but  a 
judgment  in  rem  may  take  the  property  away  from  him  to 

11  Taylor  v.  Interstate  Inv.  Co.,  75  14  Kaufman  v.  All  Persons,  etc.,  16 
Wash.  490,  135  Pac.  240.  Cal.  App.  388,  117  Pac.  586. 

12  Nolan  V.  Nolan,  155  Cal.  476,  15  Hazard  v.  Fostoria  Gold  Min. 
132  Am.  St.  Rep.  99,  17  Ann.  Cas.  Co.,  27  Colo.  App.  118,  146  Pac.  1072. 
1056,  101  Pac.  520.  16  Ehrhart    v.    Mahony,    170    Cal. 

13  Finnell  v.  Finnell,  156  Cal.  589,  148,  148  Pac.  934. 

134  Am.  St.  Rep.  143,  105  Pac.  740 ;  17  Smith  v.  Sehultz,  23  Idaho,  144, 

Royal    Consol.    Mining    Co.    v.    Royal  129  Pac.  640. 

Consol.  Mines  Co.,  157  Cal.   737,   137  18  Jensen   v.   Wilslef,   36    Xev.    37, 

Am.  St.  Rep.  165,  110  Pac.  123.  Ann.  Cas.  1914D,  1220,  132  Pac.  16. 
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be  sold  for  the  debt/^  and  a  deficiency  judgment  may  be 
rendered  against  the  principal  debtor.^^  The  vendor  may 
maintain  an  action  in  ejectment,  and  his  own  tort  in  flood- 
ing the  premises  cannot  be  set  up  as  a  defense  or  counter- 
claim.^^ Where  the  vendor  recovers  the  property,  the 
measure  of  compensation  for  improvements  made  by  the 
purchaser  is  the  enhanced  value  of  the  property,  not  ex- 
ceeding the  costs  of  improvements.^^  Whether  laud  sold 
on  foreclosure  of  a  vendor's  lien  shall  be  sold  as  a  whole 
or  in  parcels  rests  in  the  discretion  of  the  court,  and  a  sale 
of  a  tract  of  land  as  one  parcel  is  not  an  abuse  of  discre- 
tion, where  two  unpaid  liens  will  remain  on  the  entire  tract 
after  the  sale.^^  In  the  absence  of  a  statute  or  a  contract 
provision  for  attorney's  fees,  the  vendor  is  not  entitled 
thereto.^* 

19  Kee   V.   Satterfield    (Okl.),    149  22  Suburban  Homes  Co.  v.   North, 
Pac.  243.  50  Mont.  108,  145  Pac.  2. 

20  Farnsworth  v.  Pepper,  27  Idaho,  23  Nesbitt    v.    Chesebro,    89    Kan. 
154,  148  Pac.  48.  863,  133  Pac.  545. 

21  Empire    Inv.   Co.   t.    Mort,    169  24  Smith  v.  Schultz,  23  Idaho,  144, 
Cal.  732,  147  Pac.  960.  129  Pac.  640. 
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CHAPTER  CXLI. 

FORECLOSIJEE  OF  MECHANICS'  AND  MATERIAL- 
MEN'S LIENS. 

§  6037.  In  general. 

§  6038.  Alteration  in  building. 

§  6040.  Complaint  by  subcontractor. 

§  6046.  Notice  to  the  owner. 

§  6048.  Limitations. 

§  6054.  Complaint. 

§  6059.  Parties  intervening. 

§  6064.  Personal  actions. 

§  6065.  Priority. 

§  6071.  Statement  of  demand* 

§  6072.  Verification. 

§  6075a.  Trial. 

5  6077.  Costs  and  expenses. 

§  6079.  Judgment  or  decree. 

§  6080.  Personal  judgment. 

§  6037.  In  general. — The  general  theory  upon  wliich  all 
labor  liens  are  based  is  that  they  are  remedial  in  their 
nature  and  intended  to  assist  the  laborer  to  obtain  a  just 
price  for  his  services,  and  while  there  must  be  a  substan- 
tial compliance  with  all  the  material  requirements  of  the 
statutes,  mistakes  not  intended  to  deceive  may  be  over- 
looked and  a  liberal  construction  allowed,^  and  such  liberal 
construction  should  be  indulged  even  though  the  remedy  is 
purely  statutory,^  but  the  construction  must  not  be  unfair, 
even  in  the  interest  of  laborers  and  materialmen.^    No  lien 

1  Cal.   Code   Civ.   Proc,  sec.    1203,  2  Southwestern  Paint  &  Wall  Paper 

Amendments   1911,  p.  778;   Lamb   v.  Co.  v.  Perkins,  90  Kan.  725,  136  Pac. 

Goldfield    Lucky    Boys    Min.    Co.,    37  324;  Stritzel  etc.  Co.  v.  Edwards,  50 

Nev.  9,  138  Pac.  902;   Lowell  Hard-  Mont.    49,    144    Pac.    772;    Eberle   v. 

ware   Co.   v.   May,  59   Colo.   475,   149  Dremnan,   40    Okl.    59,    51   L.    R.    A. 

Pac.   831;    Great   Western   Sugar   Co.  (N.  S.)  68,  136  Pac.  162. 

V.  F.  H.  Gilcrest  Lumber  Co.,  25  Colo.  3  Baker    v.   Yakima    Valley    Canal 

App.  1,  136  Pac.  553.  Co.,  77  Wash.  70,  137  Pac.  342. 
52 
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is  given  upon  public  buildings.*  It  is  allowed  for  supplies 
which  do  not  enter  into  the  structure  but  which  are  neces- 
sary for  use  in  its  construction.'*  The  lien  may  attach  to 
an  equitable  interest,^  or  to  a  leasehold  interest.'^ 

§  6038.  Alteration  in  building. — It  is  not  necessary  that 
the  owner  be  benefited  by  the  labor  done  or  the  material 
furnished.®  When  heavy  machinery  is  bolted  to  a  concrete 
foundation  and  its  principal  parts  are  placed  in  position, 
the  whole  may  be  regarded  as  attached,  so  as  to  be  covered 
by  a  mechanic's  lien.®  A  lien  is  allowed  for  labor  per- 
formed in  planting  out  a  vineyard.^®  No  lien  is  allowed 
for  labor  performed  in  hauling  away  an  old  building  or 
tearing  it  down  to  make  room  for  the  construction  of  a  new 
building,  such  work  not  coming  under  the  provisions  of 
the  section  allowing  a  lien  for  work  done  in  grading,  fill- 
ing or  otherwise  improving  a  lot.^^  A  lien  should  be 
allowed  for  the  installation  of  an  electric  sign,  the  supply- 
ing and  installing  of  a  telephone  system  between  various 
parts  of  a  theater,  the  installing  of  a  gas  furnace  and  con- 
nection.^^ An  engine  and  boiler  which  are  attached  to  the 
ground  in  a  building  and  used  to  generate  motive  power 
which  is  communicated  to  shafting  attached  to  the  build- 

4  Western  Terra  Cotta  Co.  v.  Board  Colo,  522,  45  L.  R.  A.   (N.  S.)   100, 

of  Education,  39  Okl.  716,  136  Pac.  131  Pac.  405. 

595;      Minnetonka     Lumber     Co.     v.  8  Hardwood    Interior    Co.   v.    Bull, 

Board  of  Education,  41  Okl.  541,  139  24  Cal.  App.  129,  140  Pac.  702;   Gal. 

Pac,   284;    Gloyd  v.   Morris,   42   Okl.  Code  Civ,  Proc.  1183. 

75,  140  Pac.  1149;  Western  Lumber  9  Geppelt    v.    Middle    West    Stone 

&   Pole    Co.    V.    City   of    Golden,    23  Co.,  94  Kan.  560,  146  Pae.  1157. 

Colo.  App.  461,  130  Pac.  1027.  10  Grom   v.    Center,    26    Cal,    App, 


198,    146    Pac,    186;    Cal,    Code    Civ. 
Proc,  1191, 

11  Sound  Transfer  Co,  v.  Phinnev 
Realty  &  Inv.  Co.,  71  Wash.  473,  128 
Pac.  1047. 

6  Smith  Lumber  Co.  v.  Arnold,  88  12  Blanck  v.  Commonwealth  Amuse- 

Kan.  465,  129  Pac.  178.  ment  Corp.,  19  Cal.  App.  720,  127  Pac. 

1  Horn  V.  Clark  Hardware  Co.,  54       805. 


5  National  Surety  Co.  v,  Bratnober 
Lumber  Co.,  67  Wash.  601,  122  Pac. 
337,  Or.  Laws  7416,  Amendments 
1915,  p.  224. 
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ing  is  a  fixture,  and  is  subject  to  a  meclianic's  lien  as  a  part 
of  the  leased  estate.^^  A  lien  may  be  had  for  iron  pipes 
for  conducting  water  from  a  reservoir  to  a  dwelling,^"* 

§  6040.  Complaint  by  subcontractor. — A  subcontractor 
is  one  who  takes  from  the  contractor  a  specified  i)art  of 
the  work,  though  a  laborer  who  works  under  an  agreement 
with  the  contractor  is  in  one  view  a  subcontractor.^^  The 
subcontractor  is  entitled  to  a  lien  independent  of  any  lien 
of  the  principal  contractor.^"  One  who  agrees  to  do  all  the 
brick  work  and  to  furnish  all  the  material  therefor  is  a  sub- 
contractor and  not  a  materialman,  so  that  the  person  who 
sells  the  material  to  such  subcontractor  may  have  a  lien 
as  a  materialman."  The  owner  cannot  set  off  against  the 
subcontractor  any  claim  which  he  may  have  against  the 
original  contractor  for  damages  because  of  his  failure  to 
complete  the  job.^^  A  subcontractor's  lien  is  allowed  di- 
rectly because  of  the  enhanced  value  of  the  property  from 
the  labor  and  material  so  contributed  to  it  by  the  consent 
of  its  owner  through  his  agent,  the  principal  contractor.^^ 
Some  statutes  require  that  a  subcontractor  or  materialman 
shall  give  notice  to  the  owner  within  five  days  after  he  be- 
gins to  deliver  material  upon  the  premises  that  he  is  about 
to  and  is  furnishing  work  or  material  upon  the  building.-*' 
A  materialman  or  subcontractor  will  not  lose  his  right  to 

13  Horn  V.  Clark  Hardware  Co.,  54  17  United  Materials  Co.  v.  Lough- 
Colo.  522,  45  L.  K.  A.   (N.  S.)    100,  ery,  22  Cal.  App.  1,  133  Pac.  18. 
131  Pac.  405.  1^  Marshall  v.  Vallejo  Commercial 

14  Curtis    V.    McCarthy,    53    Colo.  S^^^^^  163  Cal.  469,  126  Pac.  146. 
284,    125    Pac.    109;    Chamberlain    v.  ^^  ^f^^at  Western  Sugar  Co.   v.   F. 
City  of  Lewiston,  23  Idaho,  154,  129  ^-  G'd^^'^st  Lumber  Co.,  25  Colo.  App. 
Pac.  1069.  ''  '''  P--  '''■ 

15  Rankin  ..  Rankin,  86  Kan.  899,        ^  ''  ^f  ^^^  \  ^t'"";J^l'^  ^ofo"' 

'  Co.,    77    Wash.    70,    137    Pac.    342; 

•  Wash.  Laws  1911,  sec.  77;  3  Rem.  & 

16  Benbow  v.  The  James  John,  61  ^^1.  Ann.  Code,  sec.  1133;  Great  West- 
Or.  153,  121  Pac.  899;  Hill  v.  Twin  ern  Sugar  Co.  v.  F.  H.  Gilcrest  Luni- 
Falls  etc.  Water  Co.,  22  Idaho,  274,  ber  Co.,  25  Colo.  App.  1,  136  Pac.  553; 
125  Pac.  204.  Colo.  Rov.  Stats.,  subd.  4026. 
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a  lien  because  of  a  contract  between  tbc  owner  and  the 
original  contractor  to  the  effect  that  no  lien  shall  be  allowed 
unless  the  materialman  or  subcontractor  has  actual  knowl- 
edge of  such  agreement.^^ 

§  6046.  Notice  to  the  owner. — Notice  of  the  furnishing 
of  material  to  the  contractor  may  be  given  to  the  owner 
of  the  building  under  section  1184  of  the  California  Code 
of  Civil  Procedure,  whereupon  the  owner  is  bound  to  with- 
hold sufficient  moneys  due  or  to  become  due  to  answer  such 
claims.^^  Upon  receiving  such  notice  the  owner  must  with- 
hold enough  from  the  first  payment  falling  due  to  pay  the 
claim  of  which  he  has  notice,  and  his  failure  to  do  so  can- 
not affect  the  rights  of  others  later  giving  him  similar  no- 
tices; the  notice  serves  as  an  equitable  garnishment,  and 
it  is  not  necessary  that  the  lien  be  established  upon  the 
same  claim.^^  It  subrogates  the  claimant  for  materials  or 
labor  to  the  rights  of  the  general  contractor.^*  In  Wash- 
ington, notice  must  be  given  to  the  owner  within  five  days 
from  the  first  deliver}^  of  material.^^  All  buildings  and  im- 
provements which  are  built  with  the  knowledge  of  the 
owner  are  presumed  to  be  furnished  at  his  instance,  and  his 
title  is  liable  therefor  unless  notice  of  nonresponsibility  is 
given  within  ten  days  from  acquiring  the  knowledge.^^* 

§  6048.  Limitations. — Section  1190  of  the  California 
Code  of  Civil  Procedure,  limiting  the  time  of  continuance 

21  Hume  V.  Seattle  Dock  Co.,  68  see,  also,  Or.  Gen.  Laws  1917,  c.  196, 
Or.  477,  50  L.  E.  A.  (N.  S.)  153,  137        amending  L.  O.  L.,  sec.  7416. 

Pac.  752;  Zanello  &  Son  t.  Portland  23  Diamond    Match    Co.   v.    Silber- 

Cent.    Heating   Co.,    70    Or.    69,    139  stein,  165  Cal.  282,  131  Pac.  874. 

Pac.   572;    St.   Johns   Lumber   Co.   v.  24  Suisnn   Lumber  Co.   v.   Fairfield 

Pritz,    75    Or.    286,    146    Pac.    483;  School  District,  19  Cal.  App.  5S7,  127 

Southwestern    Paint    &    Wall    Paper  Pac.  349. 

Co.  V.  Perkins,  90  Kan,  725,  136  Pac.  25  3  Rem.  &  Bal.  Ann.  Codes,  sec. 

324.  1133. 

22  Dorris  v.  Alturas  School  Dis-  25a  Cal.  Code  Civ.  Proc,  sec.  1192; 
trict,  25  Cal.  App.  30,  142  Pac.  795;  Amendments  1911,  p.  lol7. 
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of  liens  and  the  commencement  of  actions  to  enforce  the 
same  to  thirty  days  from  the  filing  of  notice  of  completion, 
or  ninety  days  from  completion,  in  the  absence  of  notice, 
governs  the  time  for  the  enforcement  of  a  lien,  under  sec- 
tion 1191,  for  street  work.^^  In  Colorado,  action  must  be 
commenced  within  six  mouths  from  completion  of  the  build- 
ing, with  filing  of  notice  of  lis  pendens,  but  the  action  may 
be  brought  by  one  claimant,  and  the  other  claimants  joined 
or  made  parties  defendant,  whereupon  none  are  barred  by 
the  statute.^'^ 

§  6054.  Complaint. — The  existence  and  recording  of  a 
contract  in  writing  as  a  defense  to  a  mechanic's  lien  claim 
is  a  matter  which  need  not  be  negatived  by  the  lien  claim- 
ant.^^  In  an  action  to  enforce  a  lien  for  teams  furnished  to 
a  general  contractor,  the  complaint  is  not  uncertain  in  not 
showing  whether  the  sum  claimed  was  for  the  actual  time 
the  teams  and  appliances  were  in  the  possession  of  the  con- 
tractor or  for  the  time  they  were  actually  used,  and  for  not 
stating  just  how  much  was  for  the  appliances  and  how  much 
for  the  mules,  since  the  contract  was  to  furnish  mules,  to- 
gether with  equipment  for  a  compensation  measured  by 
the  number  of  mules  employed.^^  A  complaint  is  not  in- 
sufficient because  it  fails  to  state  in  a  certain  manner  when 
the  work  commenced  and  when  it  ceased.^"  A  complaint 
which  goes  upon  the  theory  that  the  contract  was  void,  but 
alleges  facts  which  entitle  plaintiff  to  recover,  whether  the 
contract  was  void  or  valid,  is  not  subject  to  a  general  de- 

26  Meyer  v.    City   Street   Improve-  Modern  Smelting  &  Eefining  Co.,  26 
ment  Co.,  164  Cal.  645,  130  Pac.  215;  Colo.  App.  135,  141  Pac.  144. 
Ferguson  v.  Christensen,  59  Colo.  42,  29  Mendenhall    v.    Gray,    167    Cal. 
147  Pac.  352;  Colo.  Rev.  Stats.  4034.  233,    139    Pac.    67;    Barr    v.    World 

Keepfresh   Co.,  77   Or.   95,   150  Pac. 

27  Colo.  Eev.  Stats.  4033,  4034,  as       r-^^ 

amended  in  1915.  30  Webster  v.   Carr,   18   CaL   App. 

28  Kennicott   etc.   Transfer   Co.   v.       772,  124  Pac.  447. 
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murrer.^^  It  is  not  necessary  for  a  subcontractor  to  allege 
that  there  is  anything  owing  from  the  owner  to  the  con- 
tractor.^^ As  a  rule,  no  bill  of  particulars  is  necessary  in 
an  action  to  foreclose  a  mechanic's  lien,  where  the  work 
was  agreed  to  be  done  for  a  fixed  price.^^ 

There  is  no  variance  between  a  lien  filed  in  the  name  of 
a  copartnership  and  a  complaint  based  thereon  naming  the 
plaintiffs  in  their  individual  capacities  as  copartners.^^* 

§  6059.  Parties  intervening. — The  contractor  is  a  neces- 
sary party  to  a  suit  by  a  subcontractor  to  enforce  his  lien 
in  the  event  that  the  owner  may  require  that  the  contractor 
be  made  a  party.^^  It  is  not  necessary  that  the  lessor 
owner  be  made  a  party  to  foreclose  a  lien  against  the  les- 
see.^^  In  South  Dakota,  when  suit  has  been  commenced 
and  lis  pendents  filed,  no  other  action  shall  be  filed  to  en- 
force a  lien  arising  from  the  same  improvement;  all  other 
lienholders  must  intervene  in  the  first  action.^^* 

§  6064.  Personal  actions. — A  materialman  who  takes  a 
mortgage  as  security  from  the  contractor  may  retain  the 
security  and  foreclose  his  materialman's  lien.^^  The  right 
to  a  mechanic's  lien  is  not  lost  by  levying  an  attachment 
upon  other  property.^'^ 

§  6065.  Priority. — The  Washington  statute  relating  to 
liens  upon  chattels  provides  that  where  liens  are  claimed 

31  Anderson  v.  Blean,  19  Cal.  App.  35  Horn  v.  Clark  Hardware  Co.,  54 
581,  126  Pac.  859.                                           Colo.  522,  45  L.  R.  A.    (N.  S.)    100, 

32  United   Materials  Co.  v.  Lough-        131  Pac.  405, 

ery,  22  Cal.  App.  1,  133  Pac.  18.  35,  g^^^   Laws  1917,  c.  295. 

33  State  Bank  of  Chicago  v.  Plum- 

mer,  54  Colo.  144,  129  Pac.  819.  ^^  Martin  v.  Becker,  169  Cal.  301, 

33a  Holden    v.     Mensinger     (Cal.),  Ann.  Cas.  1916D,  171,  146  Pac.  665; 

165  Pac.   950.  ^^^-  ^^^^  Civ.  Proc.  726. 

34  Becker  v.  Hopper,  23  Wyo.  209,  37  Martin  v.  Becker,  169  Cal.  301, 
147  Pac.  1085;  State  Bank  of  Chi-  Ann.  Cas.  191RD,  171,  146  Pac.  665; 
cago  V.  Plummer,  54  Colo.  144,  129  Cal.  Code  Civ.  Proc,  sec.  1197, 
Pac.  819.  Amendments  1911,  p.  776. 
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against  the  same  property,  the  court,  in  the  judgment, 
must  declare  the  rank  of  such  liens  in  the  following  order: 
(1)  All  persons  performing  labor;  (2)  All  persons  furnish- 
ing material.^'^* 

§  6071.  Statement  of  demand. — The  statutory  directions 
must  be  complied  with  in  the  claim  of  lien.^^  The  claim- 
ant should  be  designated  as  laborer  or  contractor,  but  error 
in  so  doing  is  not  fatal.^^  The  property  should  be  suffi- 
ciently described.^*'  A  lessee  or  an  heir  to  the  property 
may  be  designated  as  the  owner.^^  The  statement  should 
designate  the  terms  of  the  contract,  and  the  time  and  con- 
ditions of  payment.^^  Everything  furnished  under  a  single 
and  entire  contract  may  be  included,  under  the  California 
statute,  in  one  claim,  although  the  material  goes  into  two 
different  houses,  and  the  amount  due  upon  each  house  need 
not  be  designated.^^  But  in  Washington,  a  contractor  for 
the  construction  of  five  dwelling-houses  cannot  enforce  a 
mechanic's  lien  against  all  of  the  houses,  where  he  has 
failed  to  segregate  the  amount  against  each  house.^*  The 
Nevada  statute  provides  that  no  variance  between  the  lien 
and  proof  shall  defeat  the  lien  unless  it  is  intentional  or 
the  result  of  fraud.^^* 

§  6072.  Verification. — A  statute  which  provides  that  the 
officer  before  whom  a  verification  is  made  must  not  be  the 

37a  Kem.  &  Bal.  Ann.  Codes,  sec.  Co..  90  Kan.  539,  135  Pac.  573; 
1157A,  added  1917.  Riverside  Fixture   Co.  v.  Quigley,  35 

38  Acme  Lumber   Co.   v.   Wessling,       Nev.  17,  126  Pac.  545. 

19  Cal.  App.  406,  126  Pac.  167.  42  Riverside  Fixture  Co.  v.  Quigley, 

39  Rankin  v.  Ranliin,  86  Kan.  899,        35  Nev.  17,  126  Pac.  545. 

122  Pac.  1120.  43  Pugh  v.   Moxley,   164   Cal.   374, 

40  Chamberlain  v.  City  of  Lewis-  128  Pac.  1037;  Cal.  Code  Civ.  Proc. 
ton,   23    Idaho,    154,   129   Pac.    1069;        1188. 

Oal.    Code    Civ.    Proc.    1185,    Amend-  44  Sarginson   v.  H.  S.  Turner  Inv. 

ments  1911,  p.  770.  Co..  69  Wash.  234,  124  Pac.  379. 

41  Geppelt   V.    Middle   West   Stone  44a  Nev.  Laws  1917,  c.  41. 
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attorney  of  either  party  or  otherwise  interested  in  the  event 
of  the  action  or  proceeding,  applies  only  to  pleadings,  which 
are  to  be  filed  in  such  action  or  proceeding,  and  not  to  the 
verification  of  a  lien  statement  made  when  there  was  no 
proceeding  pending.^^ 

§  6075a.  Trial. — It  must  be  presumed,  in  a  settlement 
with  the  contractor,  that  the  owner  was  allowed  all  that 
he  was  entitled  to  because  of  the  contractor's  failure  to 
complete  the  contract  within  the  time  specified,  and  the 
owners  cannot  urge  a  statement  therefor  from  the  claim 
of  the  subcontractor.^^  The  burden  is  upon  the  contractor 
to  show  a  substantial  compliance  with  the  contract  as 
changed.^^  In  an  action  to  enforce  a  subcontractor's  lien 
after  the  contractor  has  abandoned  the  work,  it  is  not  neces- 
sary to  specifically  find  the  reasonable  cost  of  completing 
the  work,  the  ultimate  fact  to  be  found  being  the  value  of 
the  work  done  and  material  furnished  when  the  work 
ceased,  estimated  as  required  by  the  Code  of  Civil  Proce- 
dure, section  1200,  upon  which  the  cost  of  completion  is 
merely  evidentiary.^^  The  materialman  must  prove  that 
when  the  material  was  furnished,  there  was  a  mutual  un- 
derstanding that  it  was  to  be  used  in  the  construction,  re- 
pair, etc.,  of  the  particular  building  and  with  the  knowledge 
or  understanding  of  the  owner.^^  The  jury  may  make  spe- 
cial findings  of  fact,  but  such  findings  are  merely  advisory, 
and  may  be  adopted  in  whole  or  in  part  or  may  be  rejected, 
and  it  is  essential  that  the  court  make  findings  of  fact  and 
conclusions  of  law  as  a  basis  for  the  judgment  entered.^" 

45  Becker  v.  Hopper,  22  Wyo.  237,  48  Marshall  v.  Vallejo  Commercial 
Ann.  Cas.  1916D,  1041,  138  Pac.  179.  Bank,  163  Cal.  469,  126  Pac.  146. 

46  Mannix  v.  Wilson,  18  Cal.  App.  49  Milwaukee  Gold  Mining  Co.  v. 
595,  123  Pac.  981.  Tomkins-Cristy     Hardware     Co.,     26 

47  Pippy   V.   Winslow,   62   Or.   219,  Colo.  App.  155,  141  Pac.  527. 

125   Pac.   298;    Hathaway   v.  United  50  Jensen  v.  Bumgarner,  25  Idaho, 

Tintic  Mines  Co.,  42  Utah,  520,  132       355    ^^^  p^^    ggg 
Pac.  388. 
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§  6077.  Costs  and  expenses. — In  Idaho,  the  principal 
contractor  is  liable  for  the  subcontractor's  attorney's  fees 
in  enforcing  a  lien  against  the  property.^^  A  subcontractor 
who  proves  himself  to  be  entitled  to  enforce  his  lien  only 
as  to  the  extent  of  the  balance  of  the  contract  price  which 
the  owner  stood  ready  to  pay  at  any  time  cannot  have  a 
judgment  for  his  costs.^^  Statutes  which  allow  attorney's 
fees  to  the  lien  claimant  in  the  foreclosure  of  a  mechanic's 
or  a  materialman's  lien  are  unconstitutional.^^ 

§  6079.  Judgment  or  decree. — The  decree  should  provide 
that  the  building  and  necessary  ground  be  sold  together, 
and  not  that  the  building  be  sold  first  and  then,  if  neces- 
sary, the  ground.^^  In  an  action  to  foreclose  a  lien  against 
a  firm  and  an  administratrix  of  a  deceased  partner,  to  whom 
the  land  had  been  conveyed,  service  on  the  surviving  part- 
ner binds  the  partnership  for  any  deficiency,  and  in  case 
of  a  sale  for  more  than  the  amount  of  the  claim,  the  surplus 
should  by  the  decree  go  to  the  administratrix.^^  If  no  issue 
is  raised  as  to  the  value  of  labor  and  material  furnished, 
the  claim,  if  allowed,  must  be  for  the  full  amount.^^  An 
additional  judgment  foreclosing  a  mechanic's  lien  is  not 
void,  as  beyond  the  court's  jurisdiction,  although  a  judg- 
ment had  previously  been  taken  for  the  amount  of  the  lien, 
costs  and  attorney  fees."  A  description  in  a  complaint 
which  does  not  specify  the  portion  of  the  land  which  is 
necessary  for  the  convenient  occupation  of  the  building  is 
insufficient  to  support  a  judgment  for  the  lien.^*     Where 

51  Smith  V.  Faris-Kesl   Const.   Co.,  55  Bingham  Coal  &  Lumber  Co.  t. 

27    Idaho,   407,    150   Pac.   25;    Idaho       Blom,  43  Utah,  584,  137  Pae.  630. 
Rev.  Codes    5121.  ^'^  Burness  v.  Honeyman  Hardware 

Co.,  72  Or.  498,  143  Pae.  641. 


52  West  V.  Pinkston,  44  Utah,  123, 
Ann.  Cas.  1916D,  1065,  138  Pac.  1152. 


57  Criehton  v.  Storz,  20  N.  M.  195, 
147  Pac.  916. 

53  Becker  v.  Hopper,  22  Wyo.  237,  53  Kern   v.   San   Francisco   Co.,   19 
Ann.  Cas.  1916D,  1041,  138  Pac.  179.       ^al.  App.  157,  124  Pac.  SG2;   Elanck 

54  Barr   v.    World    Keepfresh    Co.,       v.    Commonwealth    Amusement   Corp., 
77  Or.  102,  150  Pac.  749.  19  Cal.  App.  720,  127  Pac.  805. 
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the  materialman  has  given  the  owner  notice  to  retain  the 
amount  of  his  claim  from  the  contractor,  and  no  excuse  is 
given  by  the  owner,  for  failing  to  do  so,  the  court  may  order 
payment  under  section  572  of  the  California  Code  of  Civil 
Procedure,  which  authorizes  such  an  order  when  one  holds 
money  admittedly  due  to  another.^^  The  rendition  of  a 
final  judgment  without  an  adjudication  of  the  issues  be- 
tween the  owner  and  the  contractor  is  error.®® 

§  6080.  Personal  judgment. — ^A  lien  claimant  being 
made  a  party  to  a  consolidated  action  for  foreclosure  of  a 
lien  is  properly  awarded  a  personal  judgment  which  is 
justified  by  the  evidence,  upon  his  abandoning  his  lien 
claim.®^  The  court  need  not  make  a  sale  a  prerequisite  to 
the  entry  of  a  judgment  against  the  principal  corftractor,®^ 
Judgment  may  be  rendered  against  the  contractor,  although 
the  foreclosure  of  the  lien  is  denied.®^  A  deficiency  judg- 
ment is  docketed  against  the  party  personally  liable  there- 
for in  like  manner  and  with  like  effect  as  in  actions  for 
the  foreclosure  of  mortgages.®* 

69  Frey  v.  Superior  Court,  22  Cal.  ®^  Metropolis  Trust  &  Sav.  Bank  v. 

App.  421.  134  Pae.  733.  Barnet,  165  Cal.  449,  132  Pac.  833. 

63  Fresno     Planine     Mill     Co.     t. 
Scroggy  V.  Kelley,  32  Okl.  398,       ^^^^.^^^  ^0  Cal.  App.  766,  130  Pac. 

196. 

61  Hallett    V.    Phillips,    73    Wash.  64  Cal.     Code     Civ.     Proc.     1194; 

457,  132  Pae.  51.  Amendments   1911,  p.   1318. 


60 
122  Pac.  694 
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CHAPTET?  CXLTT. 
FORECLOSURE  OF  STREET  ASSESSMENT  LIENS. 

§  6086.     Priority  of  lien. 

§  6088.     Parties. 

§  6090.     Complaint. 

§  6102a.  Costs. 

§  6103.     Sale  under  foreclosure. 

§  6104.     Title  acquired. 

§  6086.  Priority  of  lien. — The  legislature  may  create 
liens  for  local  assessments,  superior  to  all  other  liens,  re- 
gardless of  priority.^  The  existence  of  the  lien  does  not  de- 
pend upon  its  entry  in  the  docket.^  Such  liens  are  purely 
statutory,  and  the  time  of  their  commencement  depends 
upon  the  statute.^  The  general  intention  of  such  statutes 
is  to  create  a  lien  upon  th^  entire  title  to  the  property.* 

§  6088.  Parties. — ^Under  the  Vrooman  Act,  the  con- 
tractor may  sue  a  lot  owner  for  the  amount  of  the  assess- 
ment, and  he  may  join  in  one  action  the  owners  in  common 
of  several  lots  assessed.^  A  railway  company  may  main- 
tain an  action  to  enjoin  the  collection  of  a  tax  assessment 
upon  a  property  for  the  paving  of  a  portion  of  its  right 
of  way  adjoining  a  street  without  a  tender  of  the  amount 
of  legal  assessment  which  may  be  paid  in  annual  install- 
ments.®    The  owner  cannot  enjoin  the  enforcement  of  a 

1  Carstens  v.  City  of  Seattle,  84  3  Knowles  v.  Temple,  49  Wash. 
Wash.  88,  146  Pac.  381;  Rem.  &  Bal.        595,  96  Pac.  1. 

Codes,  7787-7813;  Lannan  v.  Walten-  4  Los   Angeles    County   v.   Winans, 

spiel,   45   Utah,   564,    147    Pac.    908;  13  Cal.  App.  234,  109  Pac.  640. 

Roswell  V.  City  of  Bateman,  20  N.  M.  5  Barber    Asphalt    Paving    Co.    v. 

77,  146  Pac.  950.  Crist,  21  Cal.  App.  1,  130  Pac.  435. 

2  Clark  X.  City  of  Salem,  61  Or.  «  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
116,  Ann.  Cas.  1914B,  :^05,  121  Pac.  City  of  Cherry  vale,  87  Kan.  57,  123 
416.  Pac.  874. 
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total  assessment  where  it  is  clear  that  he  ought  to  pay  a 
part  and  the  part  which  he  should  pay  is  ascertainable^ 
If  a  part  of  the  assessment  is  admitted  to  be  valid,  a  tender 
of  such  part  is  not  a  condition  precedent  to  the  right  to 
maintain  an  action  to  enjoin  the  collection  of  the  invalid 
portion.^  Where  a  city  and  a  school  board  therein  are  dis- 
tinct entities,  the  city  may  sue  the  school  board  for  a  special 
assessment  levied  against  school  property.® 

§  6099.  Complaint. — Where  the  assessment  has  been 
ascertained  and  notice  given  and  written  objections  made, 
an  action  to  enjoin  the  collection  is  not  prematurely  brought 
when  it  is  brought  after  such  objections  have  been  over- 
ruled.^" A  petition  to  restrain  city  officials  from  collecting 
special  assessments  is  insufficient  where  the  only  acts  re- 
maining to  be  done  are  to  be  performed  by  the  county  clerk 
and  treasurer.^^  A  number  of  plaintiffs  having  a  common 
ground  of  objection,  such  as  the  lack  of  jurisdiction  in  the 
council  to  order  the  improvements,  may  join  in  one  action.^^ 
Injunction  may  be  had  to  prevent  a  sale  under  a  void  as- 
sessment, but  the  complaint  should  contain  an  allegation 
that  the  sale  would  be  a  cloud  upon  the  title.^^ 

§  6102a.  Costs. — Only  one  attorney  fee  is  recoverable  in 
an  action  to  foreclose  a  street  assessment  lien,  no  matter 
how  many  parcels  of  land  are  included  in  the  action  or  how 
many  causes  of  action  are  joined." 

7  Jones  V.  Whitaker,  33  Okl.  13,  n  Harn  v.  Oklahoma  City  (Okl.), 
124  Pac.   312.                                                149  Pac.  868, 

8  Arnold  V.  City  of  Tulsa,  38  Okl.  ''  ^^'l^'  ^^^  '^  ^^°^^«°'  ^^  ^'^ 

129    13"  Pac    669  *°^'  ^^^  ^^''^  ^^2- 

'       "  ■         ■  13  Kirkpatriek  v.  City  of  Dallas,  58 

9  City    of    Wichita    v.    Board    of       Or.  511,  115  Pac.  424. 
Education,    92    Kan.    967,    142    Pac.  u  Eealty  Const.  &  Mtg.  Co.  v.  Su- 
946.                                                                     perior  Court,  165  Cal.  543,   132   Pac. 

10  Arnold  v.  City  of  Tulsa,  38  Okl.  1048 ;  McCaleb  v.  Dreyfus,  156  Cal. 
129,  132  Pac.  669.  204,  103  Pac.  924. 
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§  6103.  Sale  under  foreclosure. — The  act  of  a  sheriff  in 
bidding  at  his  own  sale,  thereby  preventing  others  from 
bidding,  is  a  fraud  on  the  owner,  who  may  attack  the  sale 
within  a  reasonable  time  with  an  offer  to  redeem.^^  A  sale 
under  a  description  which  is  in  excess  of  that  in  the  assess- 
ment is  void.^°  Where  the  city  attorney  who  conducts  the 
action  might,  with  due  diligence,  have  learned  the  address 
of  the  owner  and  have  given  him  actual  notice,  his  pur- 
chase of  the  property  at  the  foreclosure  sale  for  an  inade- 
quate price  will  be  set  aside  upon  the  application  of  the 
owner."  The  confirmation  of  the  sale  does  not  bar  a  suit 
to  set  it  aside.^^ 

§  6104.  Title  acquired. — A  purchaser  at  a  void  sale  may 
recover  only  the  legal  rate  of  interest  on  the  amount  of 
the  judgment,  when  the  owner  seeks  a  redemption.^^  A 
sale  under  a  junior  improvement  lien  does  not  extinguish 
the  prior  lien  of  the  same  character.^"  The  plaintiff  owner, 
in  an  action  to  redeem  the  premises,  must  tender  the  amount 
of  the  assessment  paid  by  the  purchaser  and  taxes  paid 
by  the  various  purchasers  since  the  sale.^^ 

16  Miller  v.  Winslow,  70  Wash.  401,  18  Miller  v,  Winslow,  70  Wash.  401, 

Ann.  Cas.  1914B,  833,  126  Pac.  906.  Ann.  Cas.  1914B,  833,  126  Pac.  906. 

16  Los     Angeles      Olive     Growers*  19  Miller  v.  Winslow,  70  Wash.  401, 
Assn.  V.  Pozzi,  167  Cal.  454,  140  Pac.  Ann,  Cas.  1914B,  833,  126  Pac.  906. 
581.  20  Scott-McClure  Land  Co.  v.  City 

17  Roger  V,  Whitham,  56  Wash.  of  Portland,  62  Or.  462,  125  Pac.  276. 
190,  134  Am.  St.  Rep.  1105,  21  Ann.  21  Kieffer  v.  Victor  Land  Co.,  53 
Caa.  272,  105  Pac.  628.  Or.  174,  90  Pac.  582,  98  Pac.  877. 
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CHAPTER  CXLIII. 
FORECLOSURE  SALE  UNDER  TRUST  DEED. 

5  6107.  Trust,  how  created. 

§  6108.  Payee  as  trustee. 

§  6112.  No  limitations. 

§  6117.  Trustee's  power  of  sale. 

§  6121.  Duty  of  trustee — Notice  of  sale. 

§  6123.  Title  of  purchaser. 

§  6124.  Setting  aside  sale. 

§  6125.  Surplus,  and  personal  liabilitj. 

§  6107.  Trust,  how  created. — The  fact  that  a  trustee 
under  a  deed  of  trust  has  an  interest  in  the  sale  of  the  prop- 
erty secured  thereby  does  not  incapacitate  him,  nor,  in  the 
absence  of  a  showing  of  fraud,  does  it  invalidate  a  sale 
under  the  trust  deed,  since  the  creditor  himself  may  act 
as  such  trustee  and  may  properly  purchase  at  his  own  sale.^ 
A  trust  deed  may  empower  the  clerk  of  the  county  to  exe- 
cute a  trustee's  deed  upon  the  sale  of  the  land,  as  a  suc- 
cessor to  the  trustee  himself.^  The  appointment  of  a  new 
trustee  in  a  manner  other  than  that  provided  by  the  terms 
of  the  instrument  giving  the  authority  is  invalid  and  of 
no  eifect.*  Under  a  trust  deed,  which  provides  that  in  case 
of  the  trustee's  inability  or  refusal  to  act  the  owner  of 
the  note  may  substitute  a  trustee,  and  the  acts  of  such 
trustee  will  be  as  effectual  as  if  done  by  the  first  trustee,  a 
written  appointment  of  a  substituted  trustee  need  not  state 
any  reason  for  his  substitution.*  One  who  signs  and  ac- 
knowledges a  writing  appointing  a  substituted  trustee  need 
not  prove  ownership  of  the  note  secured  by  the  deed  in 

1  Kinard  v.  Kaelin,  22  Cal.  App.  3  Walters  v.  Webster,  52  Colo.  049, 
383,  134  Pac.  370.                                           Ann.  Cas.  1914A,  23,  123  Pac.  952. 

2  Muntzing  v.  Newsom,  22  Colo.  4  Webster  v.  Kautz,  22  Colo.  App. 
App.  446,  125  Pac.  130.                                Ill,  123  Pac.  139. 
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order    to    support  a  deed    executed    by  such    substituted 
trustee.'' 

§  6108.  Payee  as  trustee. — The  creditor  himself  may  be 
appointed  as  trustee  and  act  as  such,  and  purchase  the 
property  at  his  own  sale.^ 

§  6112.  No  limitations. — The  right  to  exercise  the  power 
of  sale  in  a  trust  deed,  given  as  security  for  a  debt,  is  not 
barred  by  any  statute  of  limitations.'^  The  assumption  by 
a  purchaser  of  property  of  an  encumbrance  thereon  is  a 
sufficient  consideration  for  the  extension  of  time  of  pay- 
ment.* 

§  6117.  Trustee's  power  of  sale. — The  power  of  sale  con- 
tained in  a  mortgage  is  not  coupled  with  an  interest  after 
the  debt  to  secure  which  the  mortgage  is  given  has  become 
barred  by  the  statute  of  limitations,  and  therefore  it  is 
terminated  on  the  death  of  the  mortgagor;  and  the  land 
owner  is  not  compelled  to  pay  the  debt  as  a  condition  pre- 
cedent to  enjoining  the  exercise  of  the  power  of  sale.^ 

§  6121.  Duty  of  trustee— Notice  of  sale.— If  the  deed  of 
trust  provides  that  notice  of  the  time  and  place  of  sale  shall 
be  given  at  least  once  a  week  for  four  successive  weeks, 
a  sale  made  less  than  twenty-eight  days  from  the  date  of 
the  first  publication  is  void.^®  The  fact  that  the  address  of 
the  owner  of  mortgaged  property  has  been  changed  need 

5  Empire  Ranch  &  Cattle  Co.  v.  9  Goldwater  v.  Hibernia  Sav.  & 
Stratton,  22  Colo.  App.  577,  126  Pac.  Loan  Sec,  19  Cal.  App.  511,  126  Pac. 
1094.  861,    863;     Sch^pvertner    v.    Provident 

6  Kinard  v.  Kaelin,  22  Cal.  App.  Mutual  Building  Loan  Assn.,  17 
383,   134  Pac.   370.  Ariz.  93,  148  Pac.  910. 

7  McClung  V.  Graham,  45  Colo.  lO  Seccomho  v.  Roe,  22  Cal.  App. 
268,  100  Pac.  411.  139,  133  Pac.  507. 

8  Huene  v.  Cribb,  9  Cal.  App.  141, 
98  Pac.  78. 
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not  necessarily  be  given  to  the  trustee  who  is  to  conduct 
a  sale  under  the  trust."  The  Colorado  statute  provides 
that  all  deeds  of  trust  shall  designate  a  period  of  adver- 
tising the  notice  in  a  newspaper  of  general  circulation  for 
not  less  than  four  weeks/^  and  a  sale  which  is  to  take  place 
December  12th  is  sufficiently  noticed  when  the  publication 
is  made  November  10th,  17th,  24th  and  December  Ist.^^ 
The  failure  of  the  mortgage  to  give  any  notice  will  invali- 
date the  sale." 

§  6123.  Title  of  purchaser. — A  purchaser  from  a  trustee 
in  a  deed  of  trust  which  is  superior  to  a  mechanic's  lien, 
when  he  purchases  pending  a  suit  to  foreclose  the  lien,  will 
acquire  the  absolute  title  and  the  mechanic's  lien  is  de- 
stroyed.^^ The  purchaser  succeeds  to  all  the  rights  of  the 
mortgagor.^®  Where  proper  notice  is  not  given  and  the 
trustee,  in  breach  of  the  trust,  conveys  the  legal  title,  the 
purchaser  will  hold  it  in  equity  upon  the  same  trust  as 
the  tmst  deed,  and  where  in  such  case  the  payee  of  the  note 
and  the  beneficiary  of  the  trust  is  the  purchaser,  he  holds 
the  property  upon  the  same  trust  as  security  of  the  debt.^'^ 
Where  the  recitals  of  regularity  of  sale  contained  in  the 
purchaser's  deed  are  made  conclusive,  the  mortgagor  is 
estopped  as  against  an  innocent  purchaser,  but  not  against 
the  mortgagee  purchasing  at  a  sale  which  is  void  for  irregu- 
larity.^^ In  the  absence  of  fraud  on  the  part  of  the  pur- 
chaser, recitals  in  the  deed  that  the  mortgagor  is  in  de- 

11  Watkins  v.  Booth,   55   Colo.  91,  15  Metropolis      Trust     &     Savings 

132  Pac.  1141.  Bank   v.    Barnet,    165    Cal.    449,    132 


12  Ann.  Eev.  Supp.  4559. 


Pac.  833. 

16  Briggs    V,    Crawford,    162    Cal. 

13  Gold  Dirt  Min.  &  Mill.   Co.  v.       i24,  121  Pac.  381. 

Perigo  Mines,  L.  &  T.  Corp.,  48  Colo,  n  Seccombe   v.   Eoe,   22   Cal.   App, 

197,  109  Pac.  263.  139,  133  Pac.  507. 

14  Meadors  v.  Johnson,  27  Okl.  544,  is  Seccombe  v.  Roe,  22   Cal.  App. 
112  Pac.  1121.                                               139,  133  Pac.  507. 
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fault  of  payment  of  interest  are  conclusive."  The  recitals 
in  the  deed  are  prima  fade  evidence  even  though  there  is 
no  provision  to  that  effect.-"  A  statement  in  the  deed  that 
the  trustee  gave  notice  of  sale  at  the  request  of  the  owner  of 
the  debt  is  equivalent  to  a  statement  that  it  was  the  re- 
quest of  the  legal  holder  of  the  note.^^  And  where  the 
provision  is  that  the  recitals  in  a  trustee's  deed  upon  sale 
shall  be  prima  fade  evidence  of  the  facts  stated  therein, 
it  is  proper  to  establish  thereby  that  the  substituted  trustee 
was  appointed  by  the  holder  of  the  secured  note  and  that 
the  holder  of  such  note  requested  the  foreclosure.^^  The 
doctrine  of  caveat  emptor  applies  in  sales  under  trust  deeds, 
and  a  purchaser  must  see  that  the  trustee  has  in  every  way 
followed  the  directions  prescribed  by  the  trust  deed.^^ 
The  recitals  in  the  trustee's  deed  are  rebuttable  by  the 
mortgagor  in  an  attack  upon  the  sale.^* 

§  6124.  Setting  aside  sale. — Proof  that  a  mortgagee  pro- 
cured the  trustee  to  sell  property  by  falsely  representing 
that  there  had  been  a  default,  and  without  any  knowledge 
on  the  part  of  the  owner,  is  sufficient  to  set  aside  a  sale  made 
by  the  trustee  to  such  creditor.^^  When  the  plaintiff's 
attorney  makes  a  mistake  and  bids  the  property  in  at  a 
higher  figure  than  his  client  had  authorized  him  to  do, 
and  the  sheriff  makes  a  return  of  sale  for  the  smaller 
amount,  the  owner,  who  is  liable  for  the  deficiency  judg- 
ment, may  make  an  objection  to  any  confirmation  of  the 

19  Jose  Eealty  Co.  v.  Pavliccvich,  22  Scott  v.  Lambert,  24  Colo.  App. 
164  Cal.  613,  130  Pae.  15.  260,  132  Pae.  1145. 

20  Empire  Earch  &  Cattle  Co.  v.  33  g^^^^^^^  ^_  ^  2^  p^j^_ 
Howell,  22  Colo.  App.  389,  125  Pae.  39      ^gg  ^^^    ^^^^^ 

592;   Knox  v.  Gibson,  23  Colo.  App. 

402    128  Pae.  470.  ^^  Headers  v.  Johnson,  27  Okl.  544, 

21  Empire  Eanch   &  Cattle   Co.   v.       112  Pae.  1121. 

Howell,  23  Colo.  App.  265,  129  Pae.  25  Jose   Eealty  Co.  v.   Pavlicevich, 

245.  164  Cal.  613,  130  Pae.  15. 
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sale.^^  If  the  sale  was  improperly  made,  it  should  be  set 
aside  and  a  new  sale  ordered,  unless  the  creditor  and 
trustee  place  the  property  in  such  a  condition  that  a  new 
sale  cannot  be  had.^"^  The  owner  does  not  waive  any  right 
by  failing  to  ask  for  a  resale  of  the  entire  property .^^ 

§  6125.  Surplus,  and  personal  liability. — Where  an  ex- 
cess above  the  amount  due  has  been  realized  from  the  sale 
at  which  the  creditor  became  a  purchaser,  the  debtor  owner 
has  an  action  for  an  accounting  against  the  trustee,  and 
the  creditor  is  also  a  proper  party.^^ 

26  Scandinavian-American     State  28  Humboldt  Savings  Bank  t.  Mc- 
Bank    v.    Downs,    76    Wash.    62,    135  Cleverty,  161  Cal.  285,  119  Pac.  82. 
Pac.  807.  29  Huene  v.  Cribb,  9  CaL  App.  141, 

27  Humboldt  Savings  Bank  v.  Mc-  98  Pac.  78. 
Cleverty,  161  Cal.  285,  119  Pac.  82. 
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CHAPTER  CXLIV. 
PARTITION. 

§  6126.  Actions  of  partition. 

§  6132.  Partition  by  deed. 

§  6136.  Rent  and  profits. 

§  6137.  Improvements. 

§  6151.  Title. 

§  6161.  Encumbrances. 

§6165.  Parties. 

§  6172.  Answer — What  to  contain. 

§  6176.  Eeceiver. 

§  6177.  Costs. 

§  6178.  Sale  of  property  in  partition. 

§  6180.  Report  of  referee. 

§  6181.  Final  decree  or  confirmation  of  the  report. 

§  6126.  Actions  of  partition. — ^Where  possession  cannot 
be  changed  as  a  result  of  a  partition,  there  is  no  necessity 
for  making  it.  Partition  of  a  homestead  is  not  authorized 
by  the  code  while  it  is  authorized  as  to  the  remaining  part 
of  an  estate  in  which  the  widow  has  a  one-third  interest.^ 
Neither  under,  nor  independent  of,  the  statutes  can  there 
be  a  partition  in  kind  between  a  tenant  for  life  and  the 
remainderman.^  A  tenant  in  common  generally  has  an 
absolute  right  of  partition.^  He  may  have  a  decree  of  par- 
tition of  personal  property  held  by  cotenants.^  Children 
who  have  been  cheated  out  of  their  share  of  an  estate  by 
the  foreclosure  of  a  mortgage  in  a  fraudulent  manner  can 
enforce  their  right  against  the  purchaser  in  an  action  in 

1  Mills  V.  Stump,  20  Cal.  App.  84,  3  Rich  v.  Smith,  26  Cal.  App.  775, 

128    Pac.   349;    Cal.    Code   Civ.   Proc.        148  Pac.  545. 


1  D_ 


4  Julian   V.   Yeoman,   25   Okl.   448, 
2  Easly    V.    Easly,    78    Wash.    505,        ^gg   ^^^    g^^  ^        939    ^^  ^    ^    ^ 

139    Pac.    200;    Wash.   Rem.   &   BaL        ^^^  g^    ^        j^g  p^^ 

Codes.  838.  ' 
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partition.^    The  title  will  be  determined  as  well  as  the 
right  of  jjossession.^ 

Where  there  are  no  complications  as  to  the  title  of  either 
party,  either  tenant  in  common  may  demand  partition  as 
a  matter  of  right.^* 

§  6132.  Partition  by  deed. — ^If  the  owners  are  adults  and 
the  claims  of  creditors  have  been  satisfied,  a  valid  partition 
may  be  made  by  agreement  without  an  order  of  the  court.''^ 
And  a  tenant  in  common  may  enter  into  such  a  contract  as 
will  estop  him  from  enforcing  his  rights  to  the  partition.^ 
It  is  not  essential  to  a  voluntary  partition  that  each  sepa- 
rate tract  be  divided  so  as  to  allot  to  each  party  his  interest 
therein,  but  the  various  parcels  of  land  may  be  treated  as 
a  whole  and  partitioned  accordingly.^ 

§  6136.  Rent  and  profits. — In  partitioning  land  the  court 
may  properly  charge  the  share  which  goes  to  one  party  with 
a  lien  for  payment  of  sums  which  are  due  to  the  cotenant 
for  advancements  made  for  the  benefit  of  the  common  prop- 
erty,^® and  where  an  advancement  of  part  of  the  property 
has  been  made  to  one  of  the  cotenants,  he  must  account  for 
that  portion  upon  the  final  determination  of  the  partition. ^^ 

§  6137.  Improvements. — Allowance  may  be  made  coten- 
ants for  valuable  improvements  put  upon  the  land  in  good 
faith.^^    Where  tenants  have  created  the  relation  of  land- 

5  Eckert  v.  Sehmitt,  60  Wash.  23,  9  Perry  v.  Jones    (Okl.),   150  Pac. 

110  Pac.  635.  168. 

0  French  v.  Coin,  75  Or.  255,   146  ^^  ^.^^  ^_  g^.^^^  26  Cal.  App.  775, 

^^'^'  ^^'  148  Pac.  545;  Willmon  v.  Koyer,  168 

6a  Williamson     Investment     Co.    v.       ^^j_   ggg    j^    ^    ^^    ^^  ^^3 

Williamson   (Wash.),  165  Pac.  385.  p^^    gg^ 

^  Thatcher    v.    Capeea,    75    Wash. 
249,  134  Pac.  923.  "  <^o%  '^-  ^^'^'er  &  Lux,  168  Cal. 

s'McInleer    v.    Gillespie,    31    Okl.  ^-^,  1^2  Pac.  83. 
644,   Ann.  Cas.  1913E,  400,  122  Pac.  12  McKelvey  v.  McKelvey,  83  Kan. 

184.  246,  111  Pac.  180. 
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lord  and  tenant  between  tliem,  improvements  put  upon  the 
land  by  a  cotenant  in  possession  merely  for  his  individual 
purposes  foiTns  no  basis  of  a  claim,  but  if  a  cotenant  has 
in  good  faith  expended  money  in  making  necessaiy  per- 
manent improvements,  a  suitable  allowance  should  be  made 
to  him  therefor,  and  the  other  cotenant  must  either  con- 
tribute equally  to  the  cost  of  the  improvement  or  relin- 
quish all  claim  to  a  part  of  the  increase  of  rental,  leaving 
only  the  realty  without  the  improvements  to  be  divided.^^ 
In  order  to  make  an  equitable  partition,  it  is  competent 
for  the  court  to  require  one  party  who  has  been  allotted  a 
share  of  greater  value  to  pay  a  certain  amount  to  the  other 
party,  and  if  payment  cannot  be  made  at  once,  to  make  such 
amount  a  charge  or  lien  upon  that  party's  share.^* 

§  6151.  Title. — Where  several  cotenants  are  in  posses- 
sion of  real  property  and  one  or  more  of  them  have  an 
estate  of  inheritance,  a  suit  in  partition  may  be  brought.^^ 
It  is  essential  to  the  maintenance  of  a  suit  for  partition 
that  the  parties,  or  some  of  them,  be  in  possession  as  ten- 
ants at  the  time  the  suit  is  commenced.^^  A  purchaser 
under  an  option  agreement  who  has  exercised  his  option 
but  who  has  not  received  his  deed  may  maintain  an  action 
to  quiet  title,  and  also  for  partition  against  a  purchaser 
who  has  taken  title  to  the  land  with  knowledge  of  his 
option.^'^ 

§  6161.  Encumbrances. — It  is  proper  upon  partition  in 
kind  to  allow  compensation  in  property  to  a  party  to  the 
extent  to  which  he  assumes  encumbrances.^*     The  referee 

13  Ventre  v.  Tiscornia,  23  Cal.  16  Mansfield  v.  Hill,  56  Or.  400, 
App.  598,  138  Pac.  954.  107  Pac.  471,   108   Pac.   1007;   Buhr- 

14  Savrin  v.  Osborn,  87  Kan.  828,  meister  v.  Buhrmeister,  10  Cal.  App. 
Ann.  Cas.  1914A,  647,  126  Pac.  1074;  392,  102  Pac.  221. 

Field  V.  Hudson,  20  N.  M.  178,   147  17  Crowley  v.  Byrne,  71  Wash.  444, 

Pac.  283,  19  K  M.  89,  140  Pac.  IIIS.  129  Pac.  113. 

15  Varni  v.  De  Veto,  10  Cal.  App.  i"  Easly  v.  Easly,  78  Wash.  505, 
304,  101  Pac.  934.  139  Pac.  200. 
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should  consider  mortgages  and  contracts  affecting  the  land, 
and  treat  separate  parcels  covered  thereby  as  distinct 
estates  and  separately  partition  them.^^ 

§  6165.  Parties. — Mortgagees  and  purchasers  nnder  ex- 
ecutor}^ contracts  of  separate  parcels  of  land  sought  to  be 
partitioned  are  necessary  parties,^"  but  nonresident  wives 
of  owners  of  property  involved  in  the  partition  suit  are 
not.^^  All  parties  interested  in  the  land  whose  names  are 
unknown  may  be  made  parties  and  described  as  unknown 
owners  or  unknown  heirs,^^  but  this  does  not  authorize 
the  proceedings  against  a  person  as  unknown  who  is  in 
actual  possession  of  the  land  sought  to  be  partitioned.^^ 
In  an  action  for  the  partition  of  an  oil-gas  lease,  the  lessor 
is  not  a  necessary  party.^^  An  unborn  child  is  bound  by 
the  decree,  but  in  case  a  sale  is  made,  its  share  must  be  set 
aside  until  such  time  as  it  may  take  possession.^^ 

§  6172.  Answer — What  to  contain. — A  petition  for  the 
partition  of  property  other  than  real  estate  is  insufficient 
unless  it  shows  the  condition  of  the  property  to  be  such 
as  to  require  an  equitable  interference  to  preserve  the  prop- 
erty or  to  protect  the  interests  of  the  owners.^®  Where  the 
petition  does  not  make  any  reference  to  riparian  or  other 
water  rights  to  which  the  land  may  be  entitled,  and  a  de- 
fendant affirmatively  alleges  that  as  an  owner  of  an  interest 
in  the  land  he  also  owned  an  interest  in  the  stream  flowing 
through  the  land,  and  where  no  one  except  the  plaintiif 

19  Kich  V.  Smith,  26  Cal.  App.  775,  23  Rodriguez  v.  La  Cueva  Ranch 
148  Pac.  545.  Co.,  17  N.  M.  246,  134  Pac.  228. 

20  Rich  V.  Smith,  26  Cal.  App.  775,  24  Beardsley  v.  Kansas  Natural 
148  Pac.  545.  Gas  Co.,  78  Kan.  571,  96  Pac.  859. 

21  Cunningham  v.  Friendly,  70  Or.  25  Cal.  Code  Civ.  Proc,  sec.  760, 
222,  139  Pac.  928,  140  Pac.  989.  Amendment   1911. 

22  N.  M.  Comp.  Laws  1897,  sees.  26  Beardsley  v.  Kansas  Natural 
3180,  3181.  Gas  Co.,  78  Kan.  571,  96  Pac.  859. 
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is  sei-ved  witli  sucli  answer,  it  does  not  raise  an  issue  as  to 
such  special  plea.^^ 

§  6176.  Receiver. — The  court  may  appoint  a  receiver  to 
assist  it  in  putting  into  effect  a  final  judgment  of  partition 
of  land  which  is  subject  to  an  executory  contract  of  sale  in 
separate  parcels.^® 

§  6177.  Costs. — The  costs  of  partition  must  be  paid  by 
the  parties  in  proportion  to  their  interests  as  specified  in 
the  decree.^^ 

§  6178.  Sale  of  property  in  partition. — Where  the  heirs 
of  a  mortgagor  sought  partition,  and  about  the  same  time 
the  mortgagee  in  the  first  mortgage  foreclosed  and  the 
property  was  sold  both  under  foreclosure  and  partition, 
and  the  purchaser  was  the  same  person  in  each  case  who 
applied,  the  certificate  of  purchase  on  foreclosure  upon  his 
bid  at  the  second  sale  issued  under  the  partition  sale  con- 
veyed a  good  title  and  precluded  the  enforcement  of  the 
second  mortgage.^"  When  a  sale  has  been  confirmed  by 
an  order  which  recites  that  due  posting  and  publication 
of  notice  has  been  made,  it  is  presumed  to  have  been  a  sale 
in  full  compliance  with  the  law,^^  and  personal  notice  to  the 
parties  is  not  necessary .^^  One  party  to  the  action  cannot 
complain  because  an  attorney  of  another  party  buys  at  the 
sale.^^ 

27  Tu  Junga  Co.  v.  Barclay,  11  Cal.  30  Bowers  v.  Jett,  91  Kan.  364,  137 
App.  60,  103  Pac.  1092.  Pac.  786. 

28  Kich  V.  Smith,  26  Cal.  App.  775,  31  Prince  v.  Mottman,  84  Wash. 
148   Pac.   545;    Cal.   Code   Civ.  Proc.  287,  146  Pac.  841. 

564.  32  Merritt  v.  Graves,  52  Wash.  57, 

29  Eeeder   v.    Reeder,    68    Or.    163,       100  Pac.  164. 

135  Pac.  176,  137  Pae.  191;  L.  0.  L.  33  Merritt  v.  Graves,  52  Wash.  57, 

483.  100  Pae.  164. 
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§  6180.  Report  of  referee. — The  report  of  the  referees  in 
partition  presents  the  sole  question  as  to  whether  they 
made  the  partition  in  accordance  with  the  decree  of  the 
court,^^  and  if  the  referee  has  not  complied  with  such 
decree,  the  party  who  is  injured  must  make  objection.^* 

§  6181.    Final  decree  or  confirmation  of  the  report. — ^A 

decree  in  partition  does  not  create  a  new  title,  but  merely 
creates  the  right  of  possession,  leaving  the  possessor  with 
the  same  title  that  he  previously  held.^^  A  judgment  which 
finds  the  plaintiff  entitled  to  one-half  in  fee,  and  a  life 
estate  in  the  other  half,  to  the  possession  of  which  the  de- 
fendant is  entitled,  and  ordering  a  partition,  is  not  void 
for  want  of  jurisdiction  of  the  subject  matter.^'^  A  decree 
which  gives  an  equal  acreage  of  unequal  value  to  each 
party  is  erroneous,  and  may  be  reversed  on  appeal.^^  A 
party,  upon  demand,  is  entitled  to  a  decree  allotting  to  him 
a  plot  of  land  of  the  amount  to  which  he  may  be  found 
entitled."^  An  irregularity  which  will  warrant  the  setting 
aside  of  a  sale  must  be  in  the  proceedings  concerning  the 
sale  itself,  and  it  is  not  ground  for  refusing  confirmation 
that  a  higher  or  better  bid  was  submitted  after  the  sale 
was  made.*^  Where  the  land  is  sold  for  partition,  the  ref- 
eree who  makes  the  sale  is  not  a  custodian  of  ear-marked 
money,  but  each  owner  has  a  claim  against  the  referee, 
which  he  may  assign,  and  such  fuuds  in  the  hands  of  the 
referee  are  not  considered  as  in  custody  of  the  law.^^    A 

34  Richardson  v.  Ruddy,  15  Idaho,  38  Leonard  t.  Walker,  70  Or.  170, 
488,   98   Pac.  842.                                            140  Pae.  755. 

o,,  T>-  V.       o    'j-i.    na  rr  ^    ^         rr-rf^  ^^  Baldwin  V.  Foster,  157  Cal.  643, 

35  Rich  V.  Smith,  26  Cal.  App.  775,       mo  t>       7ia 
-  .  o  T-i        cjir  108  Pac.  714. 

148  Pac.  545.  ,„  ,,      .  .        ^  .„    ,     ,„ 

40  Merritt  v.  Graves,  52  Wash.  57, 

36  Rodriguez    v.    La    Cueva   Ranch       jqO  Pac.  164. 

Co.,  17  N.  M.  246,  134  Pac.  228.  41  Widenmann  v.  Weriger,  164  Cal. 

37  Shafer  v.  Covey,  90  Kan.  588,       667,    130    Pae.    421;    Cal.    Code    Civ. 
135  Pac.  676.  Proc.  774. 
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sale  made  to  a  purchaser  in  good  faith  who  was  not  a  party 
to  the  action  cannot  be  set  aside  because  the  judgment  was 
erroneous  and  might  have  been  reveresed  upon  appeal.^^ 
A  failure  on  the  part  of  the  referee  to  designate  the  bound- 
ary lines  by  landmarks  is  an  irregularity  which  cannot 
be  raised  upon  an  appeal  from  the  decree  confirming  the 
report.^^ 

42  Prince    v.    Mottman,    84    Wash.  43  Reeder   v.   Reeder,    68    Or,    163, 

287,  146  Pac.  841.  135  Pac  176,  137  Pac.  191. 
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CHAPTER  CXLY. 
QUIETING  TITLE. 

§  6197.  General  nature  of  action  to  quiet  title. 

§  6198.  When  an  action  lies. 

§  6202.  Title  of  plaintiff. 

§  6202a.  Possession  of  plaintiff. 

§  6203.  The   complaint. 

§  6205.  The  same — Averments  of  title. 

§  6210.  Clouds  on  title. 

§  6219.  Limitations,  statutes  of. 

8  G226.  Parties. 

§  6229.  Adverse  possession. 

§  6243.  Who  bound  by  judgment. 

§  6244.  Defense  of  equal   equities. 

§  6247.  Complaint. 

§  6249.  Replication  or  reply. 

§  6251.  Special  answer. 

§  6254.  Burden  of  proof. 

§  6255.  Judgment  or  decree. 

§  6197.  General  nature  of  action  to  quiet  title. — ^A  suit 
to  quiet  title  is  of  an  equitable  nature.^  One  who  claims 
property  but  is  not  in  possession  may  either  rely  upon  an 
action  in  ejectment  or  a  suit  in  equity  to  quiet  title.^  A 
right  to  cut  timber  with  certain  easements  upon  land  may 
be  established  by  a  quiet  title  suit.^  It  is  a  suit  m  rem  or 
quasi  in  rem,  although  the  statute  permits  the  suit  by  one 
out  of  possession.^ 

§  6198.  When  an  action  lies. — Ordinarily,  an  action  to 
quiet  title  to  personal  property  cannot  be  maintained,  but 

1  Hankins  v.  Helms,  12  Ariz.  178,  3  Gazos  Creek  Mill  etc.  Co.  v. 
100  Pac.  460;  Brinton  v.  Steele,  19  Coburn,  8  Cal.  App.  150,  96  Pac.  359. 
Idaho,  71,  112  Pac.  319.  4  Empire    Ranch    &    Cattle    Co.    v. 

2  Gibson  v.  McGurrin,  37  Utah,  Herrick,  22  Colo.  App.  394,  124  Pa-i. 
158,  106  Pac.  669.  748. 
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there  is  an  exception  in  cases  where  the  remedy  at  law 
would  be  inadequate.^  An  abutting  owner  of  land  may  sue 
to  quiet  title  to  an  easement  in  an  alley  and  to  a  fee  subject 
thereto.^  Where  machinery  has  been  placed  upon  a  min- 
ing claim  with  a  provision  for  forfeiture  of  the  same  as 
liquidated  damages  in  case  of  default,  it  becomes  real  prop- 
erty, the  title  to  which  may  be  quieted/  Water  is  real 
property  in  connection  with  riparian  land,*  and  a  remedy 
by  ejectment  is  not  adequate  to  determine  the  rights  of 
the  riparian  owner  of  the  land  which  is  under  water.^  If 
the  remedy  by  ejectment  is  adequate,  equity  will  not  enter- 
tain a  quiet  title  suit.^** 

§  6202.  Title  of  plaintiff. — The  plaintiff  in  an  action  to 
quiet  title  may  prevail  only  upon  the  strength  of  his  own 
title."  A  suit  may  be  maintained  to  quiet  an  equitable 
title.^^  One  claiming  title  by  virtue  of  possession  for  any 
length  of  time  may  quiet  title  against  a  trespasser  or  one 
having  no  title.^^  The  holder  of  an  equitable  title  cannot 
maintain  a  quiet  title  action  against  the  holder  of  the  legal 
title.^*     Either  the  trustee  or  the  beneficiary  under  a  deed 

5  Central    Savings    Bank    &    Trust  Pacific   Mfg.    Co.,   26    Cal.    App.    52, 

Co.  V.  Amalgamated  Soc.  of  Carpen-  14C  Pac.  69;  Washington  State  Sugar 

ters  &  Joiners,  24  Colo.  App.  438,  134  Co.    v.    Goodrich,    27    Idaho,    26,    147 

Pac.   1007.  Pac.    1073;    Elwert   v.   Reid,    70   Or. 

fi  Humphrey    v.    Knitz,    77    Wash.  318.    139    Pac.    918,    141    Pac.    540; 

152,    137    Pac.    806;    Wash.    3    Eem.  Spokane  v.  Security  Savings  Soc,  82 

&  Bal.  Ann.  Codes,  sec.  785-1.  Wash.    91,    143    Pac.    435;    Sears    v. 

7  Arizona  Mine  Supply  Co.  v.  Bol-  ^=1^^^'   ^^^  ^^'-   ^^^   130   Pac.   869; 

man,    15   Ariz.   504,   140   Pac.   490.  '^"^'^^^^  ^-  ^^^""°'  '*  ^°^°-  ^P?"  ^^^' 

133    Pac.    1052;    Brown    v.    City    of 

8  Shurtleff    V.    Kehrer    (Bracken),       B.^^^rton,   69  Wash.   474,   125   Pac. 


163  Cal.  24,  124  Pac.  724. 
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9  Easmussen  v.  Walker  Warehouse  12  Mascall  v.  Murray,  76  Or.  637, 
Co.,  68  Or.  316,  136  Pac.  661.  149   Pae.   517. 

10  State  V.  Warner  Valley  Stock  13  Hart  v.  All  Persons,  26  Cal. 
Co.,  56  Or.  283,  106  Pac.  780,  108  App.  664,  148  Pac.  236;  Bond  v. 
Pac.  861.  Aickley,  168  Cal.  161,  141  Pac.  1188. 

11  Hardinge  v.  Empire  Zinc  Co.,  17  14  Donohoe  v.  Rogers,  168  Cal.  700, 
Ariz.  75,  148  Pac.  306;   Magneson  v.  144  Pac.  958. 
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of  trust  may  maintain  a  suit  in  equity  to  remove  a  cloud 
from  the  title,  although  not  in  possession. ^^  A  husband 
may  maintain  an  action  to  quiet  title  where  the  land  be- 
longs to  the  community,  although  the  title  was  conveyed  to 
his  wife;^^  likewise  the  wife  has  a  sufficient  interest  in  the 
community  property  to  warrant  her  in  opposing  the  claim 
of  a  grantee  of  the  husband  that  he  is  the  owner  in  equity 
and  entitled  to  conveyance  of  the  legal  title."  A  purchaser 
of  public  land  is  not  entitled  to  a  decree  in  equity  to  con- 
firm his  title. ^^  The  plaintiff  need  not  have  the  legal  title, 
or  all  the  title,  or  a  title  paramount  to  that  of  all  others, 
but  only  such  title  as  is  paramount  to  that  of  the  de- 
fendant.^^ 

§  6202a.  Possession  of  plaintiff. — Prima  facie  proof  of 
ownership  in  fee  establishes  constructive  possession  suffi- 
cient to  sustain  a  suit  to  quiet  title  in  the  absence  of  actual 
entry  and  adverse  possession  by  another.^'*  It  is  not  neces- 
sary- to  prove  possession  of  vacant  and  unoccupied  land.^* 
One  out  of  possession  ma}'  bring  an  action  for  possession 
and  to  quiet  title  by  canceling  the  deed  which  is  a  cloud 
upon  his  title,^^  but  in  some  states  a  party  out  of  possession 
cannot  maintain  a  simple  suit  to  quiet  title  against  one  in 
actual  possession. ^^     Where   the   defendants    affirmatively 

15  Munson  v.  Marks,  52  Colo.  553,  Harwood,  25  Colo.  App.  292,  137  Pac. 
124  Pac.   187.  71;     Levindale     etc.     Co.     v.     Fluke 

16  Osborn    v.   Mills,    20    Cal.    App.        (Okl.),  150  Pae.  481. 

346,  128  Pac.  1009.  21  Vanderpan   v.    Pelton,    22    Colo. 

17  Nolan  V.  Hyatt,  163  Cal.  1,  124  App.  357,  123  Pae.  960;  Eagan  t. 
Pac.   439.  Mahoney,  24  Colo.  App.  285,  134  Pac. 

18  Briggs  V.  People,  21  Colo.  App.  156. 

85,   121   Pac.   127.  22  Koch  v.  Deere   (Okl.),  150  Pac. 

19  Wilson  V.  Bombeck,  38  Okl.  498,       1102. 

134  Pac.  382.  23  Chord  v.  Huber,  76  Or.  306,  148 

20  Empire  Ranch  &  Cattle  Co.  v.  Pac.  1128;  L.  O.  L.  516;  Pierce  v. 
Lanning,  53  Colo.  151,  124  Pac.  579;  Shelton,  93  Kan.  189,  144  Pae.  219; 
Mulqueen  v.  Lanning,  53  Colo.  146,  O'Hanlon  v.  Ruby  Gulch  Mining  Co., 
124  Pac.  577;  Phillips  v.  Menotti,  1G7  48  Mont.  65,  135  Pac.  913. 

Cal.  328,  139  Pac.  796;  Muutzing  v. 
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ask  full  and  complete  relief,  it  is  a  waiver  of  tlie  fact  that 
tlie  plaintiffs  were  not  in  actual  possession  of  part  of  the 
land  at  the  time  of  filing  the  suit.^'* 

In  an  action  to  quiet  title  under  the  McEnemey  Act,  the 
plaintiff  need  not  prove  adverse  possession  as  a  prerequisite 
to  the  relief  prayed  for,  and  the  fact  that  the  land  was  not 
occupied  for  several  months  after  the  earthquake  and  fire 
of  1906,  except  that  a  watchman  visited  the  place  daily, 
does  not  show  such  a  lack  of  actual  possession  as  to  pre- 
vent the  owner  from  suing  to  quiet  title.^^ 

§  6203.  The  complaint. — In  an  action  by  a  railroad  com- 
pany, the  allegations  that  defendants  by  force  of  arms 
excluded  plaintiff's  employees  does  not  state  a  cause  of 
action  to  quiet  title,  as  it  does  not  allege  that  the  defend- 
ant asserts  any  adverse  claim.^^  An  allegation  of  fraudu- 
lent acts  respecting  the  title,  on  the  part  of  one  defendant, 
does  not  sufficiently  allege  fraud  against  another  defendant 
to  whom  the  first  defendant  is  charged  with  making  a  deed 
for  fraudulent  purposes.^^ 

§  6205.  The  same — Averments  of  title. — The  plaintiff  is 
required  to  allege  an  adverse  claim  on  the  part  of  the  de- 
fendant.^^ In  Colorado,  the  plaintiff  must  allege  his  pos- 
session as  well  as  his  title  unless  the  property  is  vacant 
land,^^  but  in  California  such  allegation  is  not  necessary 
if  plaintiff  is  the  owner  in  fee.^°     It  is  not  necessary  for 

24  Mascall  t.  Murray,  76  Or.  637,  28  Arizona  Mine  Supply  Co.  t.  Bol- 
149  Pae.  517.                                                    man,    15    Ariz.    504,    140    Pac.    490; 

25  Vanderbilt  v.   All  Persons,  etc.,       Ariz.  Civ.   Code,  2702. 

163  Cal.  507,   126  Pac.  158;   Larsen  ,9  Cod-e  v.  Millett,  23  Colo.  App. 

V.  All  Persons,  etc.,  165  Cal.  407,  132        g.    -.g?  Pac    247 
Pac.  751. 

26  Northern  Pac.  Ey.  Co.  v.  Haus-  ^°  ^^^'i^  v.  Crump,  162  Cal.  513, 
wirth,  49  Mont.  135,  140  Pac.  516.            1-3   Pac.    294;    Cal.   Code   Civ.   Proc. 

27  Aalwyn   v.  Cobe,   168    Cal.   165,       738. 
142  Pac.  79. 
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plaintiff  to  set  forth  any  facts  as  to  the  origin  of  his 
title;  he  must  make  a  simple  statement  of  his  ownership 
and  that  he  claims  a  fee  simple  or  other  interest.^^  Under  a 
statute  providing  that  the  action  may  be  brought  by  any 
person  against  another  who  claims  an  estate  or  interest  in 
real  property  adverse  to  him,  the  complaint  need  not  allege 
the  plaintiff's  possession.^^  An  allegation  that  the  plain- 
tiff had  given  an  absolute  deed  to  the  land,  where  the  deed 
was  given  long  enough  before  suit  to  have  enabled  the 
plaintiff  to  recover  title  by  adverse  possession,  does  not 
defeat  a  complaint  to  quiet  title  which  is  otherwise  com- 
plete.^^  A  complaint  which  alleges  that  the  plaintiff  is  the 
owner  and  in  the  possession  of  the  land,  and  that  defendant 
claims  some  right,  title  and  interest  therein,  but  neither 
in  law  nor  in  equity  has  any  claim  of  right,  title  or  interest, 
is  sufficient  as  against  any  objection  that  it  does  not  pro- 
claim the  adverse  nature  of  the  claim  respecting  which 
the  plaintiff  seeks  to  have  his  title  quieted.^* 

§  6210.  Clouds  on  title. — An  invalid  instrument  will  be 
set  aside  as  a  cloud  upon  the  title  although  its  invalidity 
is  apparent,^^  but  a  deed  by  another  who  is  not  connected 
with  any  conveyance  in  the  record  title  does  not  create 
a  defect  in  the  record  title  or  constitute  a  cloud  thereon.^^ 
An  owner  may,  however,  sue  to  remove  a  cloud  on  his  title 
which  is  based  upon  a  mortgage  executed  by  a  stranger,^'^ 
or  to  quiet  title  against  a  void  trust  deed.^^    Ordinarily,  to 

31  Oliver  v.  Enriquez,  17  N.  M.  36  Bottin  v.  California  Title  Ins. 
206,  124  Pac.  798.  &  Trust  Co.,  153  Cal.  718,  Ann.  Cas. 

32  Gibson  v.  McGurrin,  37  Utah,  1914D,  634.  96  Pac.  500;  Banister  v. 
158,  106  Pac.  669;  Utah  Comp.  Laws,  Fallis,  85  Kan.  320,  116  Pac.  822. 


3511 


37  Pacific  Coast  Pipe  Co.  v.  Hedi- 
33  Gray  v.   Walker,   157   Cal.   381,       ^^^    g^  ^.^^,^    ^^g^  ^^^_  ^as.  1912C, 


833,  112  Pac.  655. 


108  Pac.   278 

34  McNeil  V.  Morgan,  157  Cal.  373, 
108  Pac.  69.  ^*  Wolls   v.   Brown,   23   Colo.   App 

35  Corrliner   v.   Finch   Inv.   Co.,   54        1^0>  1^8  Pac.  869. 
Wash.  574,  103  Pae.  829, 


847  QUIETING  TITLE.  §§  6219-6226 

be  a  cloud  upon  tlie  title  warranting  a  suit  in  equity  to 
quiet  the  title,  a  cloud  must  arise  by  virtue  of  an  instru- 
ment wliicli  is  apparently  valid  and  which  requires  proof 
to  overthrow  it.^^  Where  a  valid  tender  to  the  purchaser 
under  a  mortgage  foreclosure  has  been  made  and  refused, 
the  title  to  the  land  may  be  quieted  against  the  purchaser.^^ 
The  title  to  land  which  has  been  taken  by  an  illegal  judg- 
ment in  eminent  domain  may  be  quieted.^^  An  apparent 
cloud  upon  a  homestead  title  may  be  quieted  although  it 
is  not  affected  by  any  levy  or  sale.^^ 

§  6219.  Limitations,  statutes  of.— An  action  to  quiet 
title  cannot  be  barred  by  laches  or  the  statute  of  limita- 
tions.^^ But  a  plea  by  the  defendant  of  claim  and  color  of 
title  in  good  faith,  with  payment  of  taxes  for  the  statutory 
period,  and  possession  will  make  a  good  bar  or  defense  to 
the  action.^*  That  a  vendor  in  a  contract  to  sell  does  not 
act  for  four  months  to  cancel  the  contract  because  of  the 
vendee's  default  does  not  bar  him  from  his  right  to  quiet 
title.*« 

§  6226.  Parties. — A  trustee  in  a  deed  of  trust  is  not  a 
necessary  party  to  set  aside  the  deed  as  a  cloud  upon  the 
title.^^  A  company  which  makes  no  claim  to  the  land  is 
not  a  proper  party  defendant.^'^     In  a  suit  to  set  aside  two 

39  Deekenbach  v.  Deckenbach,  65  76;  Harris  v.  Defenbaugh,  82  Kan. 
Or.  160,  130  Pac.  729;  Eiehards  v.  765,  109  Pne.  681;  Denny  v.  Schwa- 
Mohr,   73   Or.   57,   143   Pac.   1102.  bacher,    54   Wash.   689,   132   Am.    St. 

40  Kelley    v.    Clark,    23    Idaho,    1,  Eep.  1140,  104  Pac.  137. 

Ann.  Cas.  1914C,  665,  129  Pac.  921.  44  Munson  v.  Marks,  52  Colo.  553, 

41  Skelton  v.  City  of  Newberg,  76       124  Pac.  187. 

Or.  126,   148  Pac.  53.  45  Pratt   v.    Daniels-Jones   Co.,   47 

42  Magneson   v.    Pacific    Mfg.    Co.,       Mont.  487,  1.33  Pac.  700. 

26  Cal.  App.  52,  146  Pac.  69.  46  Wells   v.   Brown,   23   Colo.   App. 

43  Laugee  v.  Wilson,  24  Colo.  App.       190,    128   Pac.   869. 

90,  131  Pac.  780;  Foster  v.  Gray,  24  47  Flanagan    Estate    v.    Mar=hfiold 

Colo.  App.  247,  133  Pac.  146;  Parks  Trading  Co.,  65  Or.  311,  130  Piic. 
V.  Both,  25  Colo.  App.  296,  137  Pac.       1133. 
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deeds,  one  on  account  of  the  minority  of  the  grantor  and 
the  fraud  of  the  grantee,  and  the  other  because  of  the  fact 
that  the  second  grantee  took  with  knowledge  of  the  prior 
fraud,  both  parties  to  the  second  deed  are  necessary  par- 
ties.^^ 

§  6229.  Adverse  possession. — In  Montana,  adverse  pos- 
session cannot  be  established  without  a  showing  of  ten 
years'  continuous  possession,  and  payment  of  all  taxes.*^* 

§  6243.  Who  bound  by  judgment. — Where  neither  the 
husband  nor  the  wife  had  any  beneficial  interest  in  the  real 
estate  purchased  in  the  name  of  the  wife,  who  conveyed  the 
same  to  a  third  person,  the  third  person  is  entitled  to  have 
his  title  thereto  quieted  as  against  the  husband.^* 

§  6244.  Defense  of  equal  equities. — The  fraud  of  the 
plaintiff  in  procuring  her  patent  from  the  government  is 
no  defense  in  an  action  to  set  aside  a  judgment  which  is 
a  lien  or  cloud  upon  the  title.^®  It  is  no  defense  that  a 
provision  of  the  contract  for  the  retention  of  the  amount 
paid  in  as  liquidated  damages  in  case  of  default  is  void, 
as  in  violation  of  the  statute.^^  And,  likewise,  an  allega- 
tion of  a  defect  in  the  plaintiff's  title  and  a  prayer  for 
the  return  of  moneys  paid  makes  no  defense." 

§  6247.  Complaint. — The  action  may  be  brought  by  an 
owner  against  a  mortgagee  to  detei-mine  the  amount  of 
the  mortgage  lien.^^    A  cross-complaint  and  counterclaim 

48  Crow  V.  Hardridge,  43  Okl.  463,  61  Fralt    v.    Daniels-Jones    Co.,    47 

143  Pac.  183.  Mont.  487,  133  Pac.  700;  Mont.  Rev. 

48a  Code  Civ.  Proc,  sec.  6442A,  as  Codes,  5054. 

amended  1917.  52  Rischar    v.    Shields,    26    Idaho, 

•19  Dodds  V.  Dodds,  51  Wash.  293,  616,  145  Pac.  294. 

98   Pac.   748.  53  Mentry    v.    Broadway    Bank    & 

50  Temple  v.  Osburn,  55  Or.  506,  Trust  Co.,  20  Cal.  App.  388,  129  Pac. 

106  Pac.  16.  470;   Cal.  Code  Civ.  Proc.  738. 
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in  an  action  to  remove  a  cloud  must  state  a  cause  of  action 
from  which  it  appears  that  the  defendant  is  entitled  to  such 
affimiative  relief  against  the  plaintiff  as  will  defeat  the 
plaintiff's  right  either  in  full  or  in  part  to  have  the  cloud 
on  his  title  removed.^*  A  cross-complaint  by  one  defend- 
ant against  another  asking  for  the  removal  of  a  cloud  on 
the  property  which  is  the  subject  of  the  action  is  proper, 
where  such  relief  is  necessary  to  the  complete  detennina- 
tion  of  the  matter  in  issue.^^  In  a  suit  to  quiet  title  under 
a  deed,  which  was  to  pass  to  the  plaintiff  only  in  event 
that  he  effected  sales  of  other  property  for  the  grantor, 
which  he  did  not  do,  it  is  not  necessary  that  the  defendant 
demand  by  cross-complaint  that  the  deed  be  canceled  before 
he  can  defend  against  plaintiff's  claim  upon  the  ground 
of  failure  of  consideration.^®  The  title  to  other  land  not 
included  in  plaintiff's  complaint  cannot  be  litigated  by 
way  of  cross-complaint.^'^  A  cross-complaint  is  not  neces- 
sary where  both  the  plaintiff  and  the  defendant  claim  title, 
as  the  complaint  and  answer  make  up  the  issue.*^* 

§  6249.  Replication  or  reply. — A  reply  in  an  action  to 
quiet  title  which  denies  upon  information  and  belief  an 
answer  setting  up  a  recorded  sheriff's  deed,  but  also  alleges 
facts  which  render  the  deed  invalid,  is  sufficient.^® 

§  6251.  Special  answer. — A  defense  in  an  action  to  quiet 
title  consisting  wholly  of  admissions  and  denials  is  insuffi- 
cient to  put  plaintiff  to  proof  of  his  possession.  Each 
defense  pleaded  must  be  complete  in  itself,  but  an  allega- 
tion that  the  tenant  is  the  owner  by  virtue  of  a  prior  decree 
and  that  he  was  the  owner  of  the  title  under  a  tax  deed 

54  Lewis  V.  Weitbrec,  58  Colo.  147,  57  Worcester  v,  Kitts,  8  Cal.  App. 
143  Pac.  1037.  181,  9fi  Pac.  335. 

55  Eagan  v.  Mahoney,  24  Colo.  58  Pitcairn  v.  Harkness,  10  Cal. 
App.  285,  134  Pac.  156.  App.   295,   101   Pac.   809. 

56  Stanton  v.  Treeman,  19  Cal.  -"'S  Seott  v.  Stutheit,  58  Colo.  540, 
App.  464.  126  Pac.  377.  146  Pac.  766. 
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constitutes  a  suflBcient  denial  of  plaintiff's  title  and  right 
of  possession.^'*  An  answer  claiming  title  by  virtue  of  a 
patent  from  the  United  States  raises  an  issue  upon  plain- 
tiff's claim  of  title  ;^^  likewise  an  allegation  that  the  plain- 
tiff's claim  is  based  upon  a  void  tax  title  and  that  the 
defendant  is  the  owner  in  fee  simple  and  is  in  possession 
is  sufficient,  if  sustained,®^  Where  the  defendant  merely 
denies  the  plaintiff's  claim  and  does  not  allege  his  own  own- 
ership and  assert  his  own  possession,  the  plaintiff  is  entitled 
to  a  decree  if  he  was  in  possession  at  the  commencement  of 
the  suit.^^  The  denial  of  ownership  in  itself  is  insufficient 
as  a  defense.^* 

§  6254.  Burden  of  proof. — The  doctrine  of  adverse  pos- 
session is  to  be  strictly  applied,  and  possession  cannot  be 
established  by  inference.^^^  But  the  plaintiff  is  required 
merely  to  prove  a  prima  facie  case  in  order  to  require  the 
defendant  to  meet  the  case,®^  Proof  of  actual  possession 
is  sufficient  as  against  one  who  is  out  of  possession  en- 
tirely.*^ There  must  be  a  showing  that  the  trustee  in  fore- 
closure by  sale  under  a  trust  deed  has  taken  possession,^'^ 
unless  the  land  is  vacant.^^  A  suit  to  quiet  title  brought 
by  a  grantee  against  a  purchaser  at  a  sale  under  execution 
against  the  grantor  is  in  equity,  and  the  burden  of  proof 
is  upon  the  purchaser  to  show  that  the  conveyance  to  the 
grantee  is  fraudulent  as  against  his  creditors.^^    Where 

60  Dodge  V.  Millett,  23  Colo.  App.  64a  Montoya  v.  Catron  (N.  M.), 
64,  127  Pac.  247;  McLaughlin  v.  Wil-        166  Pac.  909. 

eon,  23  Colo.  App.  59,  127  Pac.  242.  65  Davis   v.    Crump,    162    Cal.   513, 

61  Foster   v.   Gray,    24    Colo.    App.        ^^3  Pac.  294. 

247    133  Pac    146.  ^^  Boyer  v.  Gelhaus,   19  Cal.   App. 

320,  125  Pac.  916. 

62  Millage    v.    Richards,    52    Colo,  pttti      •       -o       x.    e    n  ^t-i     n 

^  67  Empire   Ranch   &   Cattle   Co.   v. 

512,  122  Pa*.  788.  Lanning,  53  Colo.  151,  124  Pac.  579. 

63  Stanley  v.  Topping,  71  Or.  590,  68  Knox  v,  Gibson,  23  Colo.  App. 
143   Pac.   632.  402.   128  Pac.  470. 

64  Liteh  V.  Bryant,  46  Colo.  160,  «!»  Rpid  v.  Ilenne?sy  !\Terc.  Co.,  45 
103  Pac.  289.  Mont.   383,   123   Pac.  397. 
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each  party  claims  to  be  the  owner,  the  burden  is  on  each 
to  establish  by  evidence  his  own  affirmative  averments 
touching  his  own  title."^"  Where  service  has  been  by  pub- 
lication and  defendant  does  not  answer,  any  proof  of  occu- 
pancy must  be  for  the  time  and  of  the  character  to  confer 
title  by  prescription,  and  where  the  claim  is  based  on  paper 
title,  plaintiff  must  establish  his  equitable  rightJ^ 

§  6255.  Judgment  or  decree. — The  court  cannot  deter- 
mine any  proprietary  right  which  persons  other  than  the 
parties  may  assert  in  the  land.'^^  A  judgment  to  quiet  title 
is  void  where,  long  before  the  suit  was  brought,  one  de- 
fendant had  died  and  the  other  had  parted  with  her  title."^' 

In  an  action  to  quiet  title  against  an  instrument  which 
is  void  on  its  face,  it  is  sufficient  if  the  judgment  states  that 
plaintiff's  title  is  quieted  as  to  such  instrument  without  any 
further  recitals.'^* 

A  decree  which  recites  proper  service,  default,  a  finding 
that  the  averments  of  the  petition  are  true,  and  concludes 
with  the  statement  that  the  plaintiff  is  the  owner  of  the 
land,  and  that  the  defendants,  and  each  of  them,  be  ex- 
cluded and  forever  barred  of  any  interest  in  or  to  said  land, 
extinguishes  the  defendants'  title,  and  as  to  the  defendants 
leaves  the  plaintiff  the  complete  owner.'''^  The  plaintiff 
does  not  acquire  title  by  the  decree  that  she  is  the  owner; 
the  decree  is  only  evidence  of  her  title  as  against  the  de- 
fendants and  their  privies.'^°  The  judgment  and  findings 
should  describe  the  land  with  such  definiteness  as  to  enable 
the  parties  to  know  the  precise  limits  or  the  location  of  the 

70  Durkin  v.  Ward,  66  Or.  335,  133  74  Empire  Eanch  &  Cattle  Co.  v. 
Pae.  345.                                                           Wilson,   24   Colo.   App.   83,    131    Pac. 

71  Cal.   Code   Civ.   Proc,   sec.   585,        779, 

Amendments  1915,  p.  932. 

-,  T^  /i,         „r    rui     A  "^^  Wheeler  v.  Ballard,  91  Kan.  354, 

'2  Dresser   v.   Allen,   25    Cal.    App.  '  ' 

124,  142  Pac.  911.  ^^^  ^^'^-  '^^^■ 

73  Inman   v.   White,  21   Colo.   App.  76  Elwert  v.  Reid,  70  Or.  318,  139 

427,  122  Pac.  65.  Pac.  918,  141  Pac.  540. 
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boundary  lines."  A  decree  describing  a  specific  tract  and 
excepting  certain  lots  therefrom  is  sufficiently  specific  in 
its  description,  although  the  lots  affected  by  the  decree  are 
not  specifically  described^®  A  decree  which  gives  title  to 
the  plaintiff  as  to  an  undivided  one-half  interest,  even  in 
the  absence  of  any  finding  as  to  the  other  one-half,  makes 
a  record  title  in  each  of  the  parties  as  against  the  claims 
of  the  otherJ^  In  an  action  to  set  aside  certain  recorded 
deeds  and  to  quiet  title  in  the  plaintiff,  the  decree  quieting 
title  in  the  plaintiff  has  the  effect  of  vacating  an  unre- 
corded deed  to  the  defendant  as  well  as  the  recorded  ones.*** 

77  Hill  V.  Earner,  8  Cal.  App.  58,  79  Del  Notaro  v.  Douglas,  55  Wash. 
96  Pac.  111.  493,    104   Pac.   774. 

78  Fouch  V.  Bates,  18  Idaho,  374,  so  Garvey  v.  Garvey,  52  Wash.  516, 
110  Pac.   265.  101    Pac.    45. 
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§  6269.     Nature  of  ejectment. 
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§  6274.     Deed  as  evidence  of  title. 

§  6276.     Description  of  premises. 

§  6284.     Parties  defendant. 

§  6286.     The  complaint. 

§  6300.     Mortgaged  land. 

§  6304.     Possession  by  plaintiff. 
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§  6308.     Property  in  another. 

§  6310.     Rents  and  profits. 

§  6323.     Tax  title. 

§  6333.     Title  subsequently  acquired. 

§  6367.     Presumption  of  title. 

§  6400.     Claim  of  easement. 

§  6406.     Improvements — Setoff. 

§  6431.     Judgment. 

§  6432.     Execution — Writ   of  possession. 

§  6438a.  Form  1737a.  Complaint — For  use  and  occupation. 

§  6438b.  Form  1737b.  Complaint — By  owner  of  undivided  interest. 

§  6438c.  Form   1737c.  Complaint — By  homestead  entryman. 

§  6447a.  Form  1746a.  Defense  of  grant  of  franchise  and  right  of  way. 

§  6447b.  Form  1746b.  Defenses — (1)  bar  of  the  statute,  (2)  possession  in  de- 
fendant under  unexecuted  agreement  to  convey,  (3)  adverse  pos- 
session, (4)  fraud. 

§  6269.  Nature  of  ejectment. — The  title  to  land  may  be 
tried  in  an  action  to  recover  its  possession.^  If  plaintiff 
seeks  to  recover  real  property  on  the  strength  of  a  para- 
mount equitable  title,  the  action  is  one  in  the  nature  of  a 
suit  in  equity,  and  the  rights  of  the  parties  must  be  gov- 
erned by  the  rules  pertaining  to  equity  suits.^     The  owner 

1  Weatherford    v.    McKay,    59    Or.  2  Wilson   v.   Bombeck    (Okl.),    127 

558,  117  Pac.  969;  L.  0.  L.,  sees.  325,       Pae.  440;   New  v.  Smith,  86  Kan,  1, 
337.  119  Pac.  380. 
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of  a  life  estate  may  maintain  tlie  action.'  Ejectment  will 
not  lie  to  recover  possession  of  an  incorporeal  heredita- 
ment, such  as  the  enjoyment  of  a  franchise  in  the  waters  of 
a  navigable  stream.* 

§  6270.  Color  of  title. — A  legal  title  will  support  an 
action  in  ejectment.^  But  in  some  states  the  plaintiff  need 
only  have  some  title,  legal  or  equitable,  which  is  paramount 
to  that  of  the  defendant.®  Where  the  title  is  vested  in  both 
the  plaintiff  and  the  defendant,  no  action  in  ejectment  will 
lie."^  The  plaintiff  must  recover  upon  the  strength  of  his 
own  title  and  not  upon  the  weakness  of  defendant's  title.* 
If  the  plaintiff  fails  to  prove  title  in  himself,  it  is  immaterial 
whether  defendant  had  any  title  or  not,  and  a  judgment 
of  nonsuit  does  not  determine  the  title  of  the  defendant.* 
When  another  person  is  substituted  as  a  party  plaintiff, 
he  must  recover  by  virtue  of  the  title  to  which  he  succeeds 
and  not  by  virtue  of  any  other  title.^®  A  deed  which  has 
been  given  merely  as  security  for  a  debt  leaves  the  grantor 
the  owner  of  the  title  which  may  be  the  basis  for  an  action 
in  ejectment. ^^  The  plaintiff  cannot  rely  upon  a  certificate 
of  purchase  of  government  land  which  is  issued  to  him 
after  the  commencement  of  the  action. ^^ 

3  Scott  V,  Scott,  91  Kan.  372,  137  Little  Sespe  Consol.  Oil  Co.  v.  Baci- 
Pac.  971.  galupi,    167   Cal.  381,   139   Pac.   802; 

4  Couquille  M.  &  M.  Co.  v.  John-  Goerke  v.  Town  of  Manitou,  25  Colo, 
son,  52  Or.  547,  132  Am.  St.  Eep.  App.  482,  139  Pac.  1049;  Mullen  v. 
716,   98   Pac.   132.  Glass,    43    Okl.    549,    143    Pac.    679; 

5  Kerr  v.  Snowden,  24  Cal.  App.  Shaffer  v.  Turner,  43  Okl.  744,  144 
152,    140    Pac.    704.  Pac.  366;  Hauge  v.  Walton,  72  Wash. 

6  Wilson   V.    Bombeck    (Okl.),    127  554,  131  Pac.  248. 

Pac.    440;    Okl.    Comp.    Laws,    6121;  9  San  Francisco  v.  Brown,  153  Cal. 

Long    V.    Bagwell,    38    Okl.    312,    133  644,  96  Pac.  281. 

Pac.  50;  Kingsley  v.  United  Eys.  Co.,  lO  Ca'^sin    v.    Nicholson,    154    Cal. 

66   Or.   50,   133   Pac.   785.  497,  98  Pac.  190. 

7  Crim  V.  Crim,  69  Or,  556,  139  n  Hnlsman  v.  Deal,  90  Kan.  716, 
Pac.  917.  136  Pac.  220. 

8  Bennett  v.  United  States  Land  12  Kerr  v.  Snowden,  24  Cal.  App. 
etc.  Co.,  16  Ariz.  138,  141  Pac.  717  j  152,  140  Pac.  704. 
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§  6274.  Deed  as  evidence  of  title. — Eecitals  in  a  trust 
deed  under  which  the  jDlaintiff  claims  are  prima  facie  evi- 
dence of  the  facts  therein  stated,  and  in  the  absence  of 
anything  to  the  contraiy,  make  sufficient  proof  of  title,^^ 
but  where  the  deed  offered  in  evidence  shows  that  it  was 
not  executed  under  the  deed  of  trust,  no  further  showing 
need  be  made,  and  plaintiff's  claim  of  title  will  fail.^*  A 
tax  deed  is  prima  facie  evidence  of  the  recitals  therein. 

§  6276.  Description  of  premises. — The  description  is 
sufficient  if  the  officer  executing  the  possessory  writ  will 
know  the  land  to  which  the  plaintiff  is  entitled.^^ 

§  6284.  Parties  defendant. — Ejectment  will  not  lie 
against  a  mere  servant  of  a  laud  owner.^^  The  grantee  can- 
not maintain  ejectment  against  the  original  grantee  on  a 
breach  of  a  covenant  on  condition  subsequent  in  his  deed.^'^ 

§  6286.  The  complaint. — A  complaint  for  the  possession 
of  real  property  which  alleges  ownership  in  fee  in  the  plain- 
tiff and  wrongful  detainer  by  defendant  is  sufficients^  A 
complaint  in  intervention  by  a  mortgagee,  in  order  to  have 
a  standing  in  an  action  as  between  two  claimants  of  the 
land,  must  show  that  the  mortgagee  is  in  possession,  or  has 
the  right  of  possession.^^  The  plaintiff  need  only  allege 
ownership  and  possession  at  the  time  of  defendant's  entry, 
ownership  at  the  commencement  of  the  action,  and  the  de- 
is  Empire  Eanch  &  Cattle  Co.  v.  17  School  District  v.  Wallowa 
Howell,  22  Colo.  App.  389,  125  Pac.  County,  71  Or.  337,  142  Pac.  320. 
592.  18  Bolton  V.  Bennett,  56  Colo.  507, 

14  Empire  Ranch  &  Cattle  Co.  v.  isg  pac.  761:  Colorado  Mill's  Ann. 
Howell,  24  Colo.  App.  417,  133  Pac.  Codes,  267;  Baker  v.  Butte  Water 
-^124.  Co.,  40  Mont.  583,  135  Am.  St.  Rep. 

15  Merryman     t.    Kirby,     13     Cal.       549     107    Pac.   819. 

App.    344,    109    Pac.    635;    State    v.  ,1  ^                       au    ^             00, 

^f           '                              '  19  Cameron    v.    Ah    Quong,    8    CaJ. 

Thomas,  87  Kan.  803,  126  Pac.  1082.  .          om    qc  t>        iaoI 

'  App.  310,  96  Pac.   1025. 

16  Thornton  v.  Hallam,  64  Or.  233,  ^^          ' 

129  Pac.  1046. 
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fendant's  unlawful  entry  and  withholding  of  the  possession 
of  the  premises.^*^  A  complaint  by  a  city  to  recover  pos- 
session of  a  street  which  alleges  that  the  city  had  an  ease- 
ment in  the  property  for  street  purposes  and  that  the  city 
is  entitled  to  the  immediate  possession  of  the  ground  and 
that  defendant  has  taken  possession  of  and  is  wrongfully 
withholding  it  is  sufficient.^^  A  complaint  which  alleges 
that  defendant,  without  title  or  right,  without  the  consent 
of  the  plaintiff  and  the  plaintiff's  grantors,  unlawfully  en- 
tered into  possession  of  and  ousted  the  plaintiff  and  his 
grantors  from  the  possession  of  a  part  of  certain  described 
property,  and  withheld  and  are  now  wrongfully  withhold- 
ing from  plaintiff  the  possession  of  such  premises,  is  suffi- 
cient if  it  avers  the  estate  of  the  plaintiff  and  the  possession 
of  the  defendant  at  the  time  of  the  commencement  of  the 
action  and  the  wrongful  withholding  of  the  same.^^ 

§  6300.  Mortgaged  land. — If  the  defendant  in  ejectment 
has  paid  off  a  mortgage  upon  the  property,  the  plaintiff 
cannot  oust  him  from  possession  until  he  has  accounted  to 
him  for  the  amount  paid.^^  Failure  of  the  mortgagee  to 
give  the  notice  of  sale  prescribed  in  the  mortgage  will  con- 
stitute a  defense  in  ejectment  brought  by  the  purchaser.^^ 
A  vendee  in  possession  under  a  written  contract  of  pur- 
chase, when  sued  at  law  in  ejectment,  may  defend  his  pos- 
session by  proof  of  such  written  contract.^^  A  defendant 
in  ejectment  may  offer  as  a  defense  the  fraud  of  plaintiff's 
predecessor  in  title.^® 

20  Merryman  v.  Kirby,  13  Cal.  24  Mearlors  v.  Johnson,  27  Okl.  544, 
App.  344,  109  Pac.  635.  112  Pac.   1121. 

21  Butte  V.  Mikosowitz,  39  Mont.  25  Zeuske  v.  Zeuske,  55  Or.  G5, 
350,   102   Pac.   593.  Ann.  Cas.  1912A,  557,  103  Pac.  648, 

22  Victor-Power    &    Mining    Co.    v.  i05   Pac.   249. 

Cole,  11  Cal.  App.  497,  105  Pac.  758.  ge  Cassin    v.    Nicholson,    154    Cal. 

23  New  V.  Smith,  94  Kan.  6,  Ann.       ^g^    gg  p^^    ^qq 
Cas.  1917B,  362,  L.  R.  A.  1915F,  771,  ' 

145  Pac.  880. 
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§  6304.  Possession  by  plaintiff. — ^Prior  possession  of 
land  for  any  length  of  time  is  prima  facie  evidence  of  title, 
and  will  authorize  a  recovery  of  possession  against  a  mere 
volunteer  or  one  having  no  other  right  than  that  of  a 
trespasser.^'^  Under  the  earlier  laws  of  Oklahoma,  one  who 
had  been  out  of  possession  for  five  years  or  more  could  not 
maintain  the  action.^^ 

In  the  absence  of  statute,  possession  of  real  property  is 
sufficient  to  authorize  ejectment  against  mere  strangers  or 
intruders.^^* 

§  6305.  Possession  by  defendant. — ^Where  the  defendant 
enters  into  possession  by  taking  down  a  fence  without  the 
permission  of  the  plaintiff  and  against  his  will,  it  is  not 
forcible  entry  unless  the  defendant  does  not  have  a  right 
of  title.^^  If  the  defendant  change  the  channel  of  a  stream, 
thereby  depriving  plaintiff  of  certain  land,  or  rather  of  its 
use,  it  entitles  plaintiff  to  recover  in  an  action  for  the  land 
and  for  damages  for  their  detention.^ 


30 


§  6308.  Property  in  another. — An  outstanding  title  in 
a  third  party  is  a  perfect  defense.^^  A  defendant  in  pos- 
session may  rely  upon  a  deed,  the  plaintiff's  chain  of  title 
being  a  forgery,  and  claim  his  right  to  retain  possession 
as  the  agent  of  the  alleged  grantor  in  such  fraudulent 
forged  deed.^^ 

§  6310.  Rents  and  profits. — ^Where  a  tax  deed  of  the  de- 
fendant is  adjudged  invalid,  the  plaintiff  may  recover  rents 

2T  Sommer  v.  Compton,  52  Or.  173,  ^9  Sommer  v.  Compton,  52  Or.  173, 

96    Pac.     124,     1065;     Little     Sespe       96  Pac.  124,  1065. 
Consol.    Oil    Co.    V.    Bacigalupi,    167  ^^  Lownsdale     v.     Gray's     Harbor 

Cal.  381,  139  Pac.  802.  Boom   Co.,    54   Wash.    542,    103    Pac. 

833. 

28  Tynon  v.  Hall,  22   Okl.   684,  98  3,  ^^^^^  ^^   Grauberger,   59    Colo. 

^^*^-   ^9^-  164.  147  Pac.  674. 

28a  Mannion  v.  Marsh  (Ariz.),  165  32  O'Brien  v.  McKelvey,  59   Wash. 

Pac.  1099.  115,  109  Pac.  337. 
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and  profits,  but  only  for  such  as  have  accrued  within  three 
years  before  commencement  of  the  action.^^  Deduction 
may  be  made  for  taxes  and  interest  paid  and  any  other 
equitable  counterclaim,  though  no  formal  demand  has  been 
made.^^  Damages  for  any  injury  to  the  freehold  may  be 
recovered. ^^  Interest  may  be  allowed  when  necessary  to 
afford  complete  indemnity,^®  Damages  include  compensa- 
tion for  every  injury  which  fairly  results  from  the  wrong 
complained  of.^^  The  defendant  cannot  have  any  setoff  for 
improvements  placed  upon  the  land  after  the  commence- 
ment of  the  action.^*  No  recovery  can  be  had  for  rent  be- 
yond the  time  when  the  defendant  moved  off.^^ 

§  6323.  Tax  title.— The  payment  of  taxes  by  the  defend- 
ant after  the  ejectment  suit  is  filed  is  not  available  to  invoke 
the  statute  of  limitations.^*^  The  holder  of  a  tax  title  in 
actual  possession  may  maintain  ejectment  against  the  party 
wrongfully  dispossessing  him.^^ 

§  6333.  Title  subsequently  acquired. — The  plaintiff  can- 
not rely  upon  a  title  which  he  has  acquired  since  the  com- 
mencement of  the  action.*^  The  commencement  of  a  pro- 
ceeding in  the  General  Land  Office  of  the  United  States  to 
cancel  a  final  certificate  for  public  lands  deprives  the  court 
of  jurisdiction  of  an  action  in  ejectment  brought  by  the 
claimant  thereunder.'*^ 

33  Kujkendall  v.  Taylor,  93  Kan.  39  Haish  v.  Pollock,  79  Kan.  624, 
471,  144  Pac.  818.                                           101    Pac.   3. 

34  Scott  V.  Scott,  91  Kan.  372,  137  40  Empire  Ranch  &  Cattle  Co.  v. 
Pac.  971.                                                            Howell,  23   Colo.  App.   348,  129  Pac. 

35  Crane  v.  Oregon  R.  &  N.  Co.,  66       521 
Or.  317,  133  Pac.  810. 

36  Nathan  v.  Diersen,  164  Cal.  607, 
130  Pac.  12. 

3T  Yuen  Suey  v.  Fleshman,  65  Or.  ^^  ^err   v.  Snowden,   24  Cal.   App. 

606,   133    Pac.   803.  152,  140  Pac.  704. 

38  Reynolds  V.  Fewel,  34  Okl.  112,  43  Weatherford   v.   McKay,   59   Or. 

124  Pac.  623.  558,  117  Pac.  969;  L,  O.  L.  325. 


41  Buehler  v.  Teetor,  84  Kan.  281, 
114  Pac.   387. 
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§  6367.  Presumption  of  title.— The  burden  of  proof  is 
on  plaintiff  to  establish  legal  title  to  the  land  in  himself/* 
but  where  plaintiff  proves  peaceable  possession  in  himself 
and  a  forcible  ouster  by  defendant,  the  burden  is  then 
shifted  to  the  defendant  to  show  a  superior  title."^  Where 
defendant  is  in  peaceable  possession  of  the  land,  such  pos- 
session is  sufficient  evidence  of  title  to  place  the  burden 
upon  plaintiff  to  establish  a  better  one.*«  Constructive  pos- 
session is  presumed  to  be  in  the  plaintiff  where  he  shows 
title  to  the  land  from  the  government.''^  Proof  of  legal 
title  raises  the  presumption  that  the  plaintiff  is  in  posses- 
sion, and  that  defendant's  possession  is  subordinate  to 
plaintiff's,  unless  defendant  proves  by  adverse  possession 
a  superior  title.''^  Where  the  integrity  of  a  deed  in  the  de- 
fendant's chain  of  title  is  assailed,  he  must  produce  the  deed 
if  demanded,  or  must  account  for  its  loss,  and  the  adverse 
party  is  under  no  obligation  to  produce  it  or  to  account  for 
its  absence.*^  The  burden  is  upon  the  grantee  in  a  subse- 
quent deed  to  show  facts  which  destroy  the  title  conveyed 
by  a  former  deed.^'' 

§  6400.  Claim  of  easement. — One  claiming  an  easement 
over  real  property  should  set  forth  his  claim  in  apt  terms 
in  his  pleading.^^ 

§6406.  Improvements— Setoff.— A  defendant  in  eject- 
ment can  litigate  the  question  of  permanent  improvements 

44  Lundell  V.  Allen  etc.  Mill  Co.,  ^7  Scott  v.  Ramseier,  25  Colo.  App. 
57  Wash.  150,  106  Pac.  626;  Tonopah       540,   139   Pac.   1121. 

&  G.  R.  Co.  V.  Fellanbaum,  32  Nev.  48  People's  Water  Co.  v.  Lewis,  19 

278,  107  Pac.  882;   Empire  Ranch  &  Cal.  App.  622,  127  Pac.  506. 

Cattle   Co.   V.   Howell,   24  Colo.   App.  ^9  O'Brien  v.  McKelvey,  59  Wash. 

417    133  Pac.  1124,  115,  109  Pac.  337. 

45  Dicus  V.  Major,  72  Wash.  398,  ^-0  Seymour  v.  Dufur,  53  Wash. 
130  Pac.  474.  646,  102  Pac.  756. 

46  Hope  V.  Brown,  74  Wash.  421,  ^i  Farr  v.  Wheelwright  Construc- 
133  Pae.  612.  tio^i  Co.  (Utah),  163  Pae.  256. 
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made  by  him  while  holding  the  property  under  color  of 
title  adverse  to  plaintiff,  in  good  faith,  such  improvements 
being  set  off  against  him  for  withholding  the  property  so 
that  a  cross-bill  in  equity  for  such  purpose  is  not  neces- 
sary.^^ A  judgment  for  the  value  of  improvements  may 
be  had  by  an  unsuccessful  defendant  in  ejectment  upon  a 
return  of  the  mandate  of  the  supreme  court.^^  The  burden 
of  proof  is  upon  the  defendant  to  show  the  extent  to  which 
tlie  improvements  have  enhanced  the  value  of  the  land.^* 
Statutes  which  provide  for  payment  for  improvements 
made  in  good  faith  upon  the  land  of  another  before  the 
party  in  possession  can  be  required  to  surrender  such  land 
do  not  entitle  the  defendant  to  compensation  for  improve- 
ments made  after  the  action  is  commenced.^^  The  value  of 
improvements  is  allowed  only  in  the  nature  of  a  setoff 
against  damage  to  the  plaintiff.^* 

§  6431.  Judgment. — The  recovery  of  possession  of  real 
property  is  of  the  very  essence  of  the  action  of  ejectment, 
and  the  possession  and  the  fee  should  both  be  awarded 
against  one  claiming  under  a  void  muniment  of  title.^'^ 
The  court  may  cancel  an  invalid  tax  deed  as  far  as  it  affects 
the  land  in  question.^^  When  the  court  sustains  the  defend- 
ant's title  but  also  finds  that  a  present  life  estate  had  been 
granted  under  an  oral  contract,  whereby  a  stipulated  rent 
was  reserved,  the  decree  should  protect  the  right  of  the 
grantor  by  provision  for  the  continued  payment  of  the  rent, 
the  deed  being  found  to  be  delivered  in  escrow.^''     The  facts 

52  Watson  T.  Hagen,  65  Or.  569,  66  Kinard  v.  Kaelin,  22  Cal.  App. 
133  Pac.  66.                                                   383,    134   Pac.   370. 

53  Wolcott  V.  Smith,  33  Okl.  249,  ''  ^^^son   v.   Hagen,   65   Or.    569, 

124  Pac    970  "^^^  ^^'^^  ^^• 

58  Empire   Eanch   &   Cattle   Co.   v. 

54  Adams  v.  Kells,  79  Kan.  564,  Stratton,  22  Colo.  App.  577,  126  Pac. 
100   Pac.  506.  3094. 

•■>5  Reynolds  v.  Fewel,  34  Okl.  112,  •'59  flusheon  v.  Kelley,  162  Gal.  656, 

124   Pac.   623.  124   Pac.   231. 
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should  be  found  as  tliey  existed  at  the  time  the  complaint 
was  filed,  ignoring  any  improvements  made  thereafter.*^" 

§  6432.  Execution — Writ  of  possession. — Where  a  writ 
of  possession  to  enforce  a  judgment  giving  possession  has 
been  issued,  and  the  successful  party  has  been  restored  to 
possession,  another  writ  cannot  issue  under  such  action,  but 
such  party  is  left  to  his  remedy  by  contempt  proceedings 
if  he  is  ousted  again.^^  The  writ  of  possession  should  run 
against  the  defendant  and  the  members  of  his  family  and 
all  persons  entering  under  him  during  the  action.^^  It 
should  also  run  against  a  grantee  in  a  deed  of  which  the 
plaintiff  had  no  knowledge  and  which  had  not  been  re- 
corded.^^ 

§  6438a.    Complaint — For  use  and  occupation. 

Fonn  No.  1737a. 
[Title  of  Court  and  Cause.] 

Plaintiff  complains  of  defendant,  and  for  cause  of  action 
alleges: 

1.  That  on  the day  of ,  19 — ,  plaintiff  was,  and 

ever  since  has  been,  and  he  now  is,  the  owner  and  seized 
in  fee  [or  other  interest,  alleging  it]  of  the  following  de- 
scribed premises:  [Here  describe  the  same];  and  was  on 
said  day  in  the  actual  possession  thereof;  that  on  said  day, 
and  while  the  plaintiff  was  so  the  owner  and  in  the  posses- 
sion of  said  real  estate  aforesaid,  the  defendant  entered 
into  and  upon  said  premises,  and  ousted  the  plaintiff  there- 
from; that  the  defendant  has  ever  since  unlawfully  with- 
held from  the  plaintiff  the  possession  thereof,  to  plaintiff's 
damage,  in  the  sum  of  $ . 

60  Janke  v.  McMahon,  21  Cal.  App.  62  Delacej     v.     Commercial     Trust 
781,  133  Pac.  21.                                            Co.,  51  Wash.  542,  130  Am.  St.  Eep. 

61  Eaker   v.   Butte   Water   Co.,    40       1112,  99  Pac.  574. 

Mont.  583,  135  Am.  St.  Kcp.  64:^,  107  63  Hillyard  v.  Pick,   89   Kan.   108, 

Pac.  819.  130  Pac.   675. 
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2.  Tliat  the  value  of  the  use  and  occupation  of  said  prem- 
ises, during  the  time  the  defendant  has  so  withheld  said 
property  and  excluded  the  plaintiff  therefrom  as  aforesaid, 
and  during  the  time  thereafter  of  the  withholding  of  said 
property  by  the  defendant  from  the  plaintiff,  is  the  sum  of 
$ per  month. 

Wherefore,  plaintiff  prays  judgment  against  defendant, 

for  the  possession  of  said  premises;  for  $ ,  plaintiff's 

damage  for  the  unlawful  withholding  of  the  same;  for  the 

further  sum  of  $ ,  the  value  of  the  use  and  occupation 

thereof  from  the day  of 19 — ,  to  the  date  of  judg- 
ment and  restitution  of  said  property;  and  for  plaintiff's 
costs  of  suit. 

A.  B.,  Attorney  for  Plaintiff. 

[Verification.] 

§  6438b.    Complaint — By  owner  of  undivided  interest. 

Form  No.  1737b. 
[Title  of  Court  and  Cause.] 
The  plaintiff  complains  of  the  defendant,  and  alleges: 

1.  That  the  plaintiff  has  a  legal  estate  in,  and  is  entitled 
to  the  possession  of,  an  undivided  one-half  of  the  following 

described  real  property,  situate  in  said  county  of ,  and 

bounded  [give  description  of  premises]. 

2.  That  the  defendant  claims  ownership  of  and  the  right 
to  hold  the  entire  estate,  and  withholds  possession  of  said 
entire  estate,  and  denies  the  plaintiff's  said  estate  and  inter- 
est therein,  to  plaintiff's  damage  in  the  sum  of  $ . 

[Demand  of  judgment.] 

§  6438c.    Complaint — By  homestead  entryman. 

Form  No.  1737c. 

[Title  of  Court  and  Cause.] 

The  plaintiff"  above  named  complains  of  the  defendant, 
and  for  cause  of  action  alleges: 
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r.  That  on  tlie day  of ,  the  plaintiff  was  law- 
fully in  possession  of,  and  had  title  to,  as  a  homestead  en- 
tn-man  under  the  laws  of  the  United  States  of  America, 
the  following  described  real  property,  situate  and  being  in 
the  county  of ,  state  of ,  to  wit:  [Here  insert  de- 
scription of  said  real  property.] 

That  ever  since  said  date  plaintiff  has  been,  and  now  is, 
entitled  to  the  possession  of  the  said  described  land  and 
premises,  and  that  ever  since  said  date  he  has  held,  and 
now  holds,  title  thereto  as  such  homestead  entrj^man;  that 
from  and  after  the  said  date  the  plaintiff  continued  in  the 
possession  of  said  land  and  premises  down  to  the  time  when 
he  was  ousted  therefrom  by  the  defendant,  as  hereinafter 
set  forth. 

2.  That  after  the day  of ,  and  on  or  about  the 

day  of ,  and  while  plaintiff  was  in  such  possession 

of,  and  entitled  to  the  possession  of,  and  had  title  to,  the 
said  described  land  and  premises  as  such  homestead  en- 
tryman,  all  as  aforesaid,  the  defendant  wrongfully  and  un- 
lawfully entered  into  possession  of  a  portion  of  the  said 
land  and  premises,  and  ousted  the  plaintiff  therefrom,  and 
now  wrongfully  and  unlawfully  withholds  the  possession 
thereof  from  the  plaintiff,  to  his  damage  in  the  sum  of 
$ . 

[Demand  of  judgment.] 

§  6447a.    Defense  of  grant  of  franchise  and  right  of  way. 
Form  No.  1746a. 
[Title  of  Court  and  Cause.] 

Comes  now  the  defendant,  and  for  answer  to  plaintiff's 
complaint  says: 

1.  That  it  is,  and  has  been,  a  public  service  corporation, 
organized  and  existing  under  the  laws  of  the  state  of  Cali- 
fornia since  the day  of ,  with  its  principal  plac9 

of  business  in  the  county  of  ,  state  of ,  and  has 
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during  all  of  said  time  since  said  date  been  engaged  in  the 
business  of  generating,  transmitting,  and  selling  electricity 
for  power,  heat,  and  lighting  purposes,  including  the  light- 
ing of  public  highways,  in  the  counties  of ,  in  the  state 

of ,  and  is  now  transmitting  said  power  for  said  pur- 
poses to  the  county  of ,  state  of . 

2.  That  in  the  county  of ,  state  of ,  there  is  a 

public  highway  or  road  leading  from  to  ,  and 

other  places  in  the said county,  which  said  pub- 
lic highway  defendant  alleges  is,  and  has  been  for  many 
years,  known  as  and  called  the road. 

3.  That  said  wagon  road  was  first  established  and  laid 
out  by  the  public,  and  traveled  and  used  by  the  same  as  a 
wagon  road  for  more  than  forty-five  years,  and  on  and  over 
the  same  lands  described  in  plaintiff's  complaint;  and  said 
wagon  road  crossed  said  lands,  and  was  established  as  a 
public  highway  for  the  use  of  the  public,  prior  to  the  time 
the  title  passed  from  the  government  of  the  United  States 
to  the  predecessors  in  interest  of  the  plaintiff. 

4.  That  on  the day  of ,  after  due  and  legal  no- 
tice had  been  given,  and  after  the  requirements  of  law  had 

been  duly  complied  with,  the  board  of  supervisors  of 

county,  in  the  state  of ,  in  pursuance  of  law,  at  a  regu- 
lar meeting  thereof,  by  resolution  duly  given  and  made, 

granted  to  the  said the  right  and  privilege  of  erecting 

poles  and  stringing  wire  thereon  for  the  transmission  of 
electricity  and  electric  current  over,  along,  and  upon  roads, 

bridges,  and  highways  of  the  said  county  of ,  for  the 

period  of  fifty  years  from  said day  of ;  and  that 

said road,  where  it  crosses  the  lands  of  the  plaintiff, 

as  described  in  plaintiff's  complaint,  was  a  public  highway 
at  that  time,  and  that  said  franchise  applied  to  said  road; 
that  since  the  granting  of  said  franchise  the  defendant  has 
constructed  and  erected  over  said  public  highway,  where 
it  crosses  the  lands  of  the  plaintiff,  a  power  pole  line  for 
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the  purpose  of  conveying  electricity  and  electric  current, 
which  said  power  pole  line  has  been  constructed  for  the 
purpose  of  heating,  lighting  and  power  purposes,  and  for 
the  purpose  of  connecting  up  with  other  portions  of  the  sys- 
tem of  the  defendant,  so  that  the  defendant  might  furnish 
power  and  light  to  towns,  cities  and  municipal  govern- 
ments, and  for  the  purpose  of  lighting  public  highways, 
and  including  said  highway,  and  leading  to  and  from  cities 
and  towns,  both  incorporated  and  unincorporated. 

5.  That  the  defendant  in  the  construction  of  said  power 
pole  line  along  said  public  highway  where  it  crosses  the 
lands  of  the  plaintiff  has  not  excluded  the  plaintiff  or 
others  from  the  said  public  highway,  and  has  only  used 
it  for  the  purposes  aforesaid  in  common  with  the  public, 
and  has  not  obstructed  said  public  highway,  or  curtailed 
the  use  thereof  by  the  plaintiff  or  any  others;  that  the 
defendant  has  not  excluded  the  plaintiff  or  anyone  else 
from  said  public  highway  or  any  part  or  portion  thereof, 
nor  does  it  claim  to  hold  said  highway  or  any  part  thereof 
exclusively  from  the  plaintiff  or  anyone  else  whomsoever; 
but  this  defendant  only  claims  the  right  to  use  the  por- 
tion of  said  highway  actually  occupied  by  said  power  pole 
line  in  common  with  the  public,  under  and  by  virtue  of 
the  said  ordinances  and  franchise  of  the  board  of  super- 
visors of  the  county  of ,  state  of ,  and  not  other- 
wise. 

That  the  plaintiff  has  not  in  any  way  been  damaged  by 
any  act  of  the  defendant,  in  the  erecting  of  said  pole  line, 
in  any  sum  or  amount,  or  at  all. 

Wherefore,  defendant  prays,  that  plaintiff  take  nothing 
by  this  action,  and  for  its  costs  in  this  action  incurred. 

,  Attorneys  for  Defendant. 

[Verification.] 

65 
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§  6447b.  Defenses — (1)  bar  of  the  statute,  (2)  possession 
in  defendant  under  unexecuted  agreement  to  convey,  (3) 
adverse  possession,  (4)  fraud. 

Form  No.  1746b. 
[Title  of  Court  and  Cause.] 

The    defendant,  ,    answers  the    complaint  of  , 

plaintiff  herein,  as  follows: 

[Defense  based  upon  bar  of  the  statute.] 

For  a  further  and  separate  answer  and  defense,  this  de- 
fendant alleges  that  the  pretended  cause  of  action  averred 
and  set  forth  in  the  complaint  herein  is  barred  by  provi- 
sions of  section  318  of  Code  of  Civil  Procedure. 

[Defense  based  upon  unexecuted  agreement  to  convey 
under  which  possession  was  given.] 

For  a  further  and  separate  answer  and  defense,  this 
defendant  alleges: 

1.  That  in  the  month  of ,  one ,  the  predecessor 

in  interest  of  the  plaintiff  in  the  lands  particularly  de- 
scribed in  the  complaint  herein,  was  the  owner  in  fee  of  the 
undivided  seven-eighths  of  the  Rancho  Los  Cameros,. 
which  rancho  included  the  lands  particularly  described  in 

the  complaint  herein;  that  in  the  said  month  of said 

falsified  and   fraudulently  represented  and  stated  to 

this  defendant  that  he,  the  said ,  was  the  owner  in  fee 

of  the  whole  of  said  rancho,  and  thereupon  this  defendant, 
reljdng  upon  said  representation  and  believing  it  to  be  time, 

entered  into  a  contract  with  said by  the  terms  of  which 

contract  said agreed  to  sell  and  convey  unto  this  de- 
fendant for  an  agreed  price  of  $ a  certain  part  of  said 

Rancho  Los  Cameros,  including  the  lands  particularly  de- 
scribed in  the  complaint  herein,  the  outside  boundaries  of 
the  tract  agreed  to  be  conveyed  being  at  the  time  of  said 
contract  agreed  upon ;  that  prior  to this  defend- 
ant paid  to  said for  the  laud  so  agreed  to  be  conveyed 
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to  the  defendant  in  money  and  other  property  the  sum  of 
$ ,  and  by paid  the  full  balance  due  upon  the  pur- 
chase price  of  said  land,  the  balance  of  said  purchase  price, 
over  and  above  said  $ ,  being  evidenced  by  a  promis- 
sory note  of  this  defendant,  payable  to  the  said ,  exe- 
cuted   ,  and  said  payments  were  received  by  said 

as  payment  and  consideration  in  full  for  the  lands  he  had 
so  agreed  to  sell  and  convey  to  the  defendant  as  aforesaid; 
that  in  the  month  of ,  the  defendant, ,  with  the  con- 
sent of  said ,  agreeing  to  convey  said  property  to  him 

as  aforesaid,  entered  into  actual    possession  of  all  that 

portion  of  said  Rancho  Los  Caraeros,  which  said had 

agreed  to  convey  to  him  as  aforesaid,  including  the  lands 
particularly  described  in  the  complaint  herein,  and  ever 
since  has  held,  and  still  holds,  the  actual,  open,  notorious, 
and  exclusive  possession  thereof,  and  said  possession  has 
been  continued  since to  the  present  time. 

2.  Defendant   further    alleges,  that  such    agreement  of 

purchase  and  sale  made  by  him  with  said was  a  fair 

and  equitable  one;  that  the  consideration  received  by  said 
upon  said  contract  was,  as  to  said ,  just  and  rea- 
sonable; that  the  consent  of  said to  the  making  of  siid 

contract  was  not  procured  or  obtained  by  misrepresenta- 
tion, concealment,  circumvention  or  any  unfair  practice  of 
defendant,  or  by  any  promise  which  defendant  has  not 
fully  performed,  and    had  not    fully    performed  prior  to 

,  and  defendant  further  avers  that  the  reasonable  and 

actual  value  of  the  lands  said agreed  to  convey  to  him 

as  aforesaid  was  not  at  the  date  of  said  agreement,  or 
within  five  years  thereafter,  greater  than  $ . 

3.  Defendant,  further  avers  upon  his  information 

and  belief,  that  neither nor paid  any  considera- 
tion whatever  for  the  alleged  conveyances  to  them  of  the 
lands  particularly  described  in  the  complaint  herein,  but 
each  and  all  of  said  parties,  at  the  time  of  their  dealings 
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with  eacli  other  concerning  said  described  property,  as  al- 
leged in  complaint  herein,  had  full  and  complete  informa- 
tion of  the  rights  of  this  defendant  to  said  property  and  of 

the  terms  of  said    contract   made  by    said  and  this 

defendant  hereinbefore  set  forth. 

4.  That  said died  on  the ,  without  having  exe- 
cuted to  defendant  a  written  instrument  in  terms  convey- 
ing to  this  defendant  said  described  property,  and  the  said 
agreement  and  contract  of  purchase  and  sale  hereinbefore 
set  forth  is  still  in  full  force  and  effect,  and  this  defendant 

is  now,  and   ever  since  the   month  of has   been,  the 

equitable  owner  and  in  possession  of  the  undivided  seven- 
eighths  of  the  land  described  in  the  complaint  herein. 
[Defense  of  adverse  possession  founded  upon  a  written 
instrument.] 

For  a  further  and  separate  answer  and  defense,  this 
defendant  avers: 

That  ever  since  the  month  of ,  the  defendant, , 

has  been  in  the  open,  actual,  notorious,  exclusive,  unin- 
terrupted, peaceable  and  adverse  possession  of  all  lands 
described  in  the  complaint  herein,  under  a  claim  of  title 

thereto,  founded  upon  a    written    instrument  dated  , 

signed  by  one ,  and  purporting  to  be  a  conveyance  to 

this  defendant  by  said of  said  described  lands,  exclu- 
sive of  any    other   right,  and    this    defendant  still    holds 

similar  possession  thereof,  and  has  ever  since claimed, 

and  yet  claims,  to  own  said  described  property  against 

the  world. 

[Defense  of  adverse  possession — Another  form.] 

For  a  further  and  separate  answer  and  defense,  this 
defendant  avers: 

That  ever  since  the  month  of  ,  this  defendant  has 

been,  and  yet  is,  in  the  actual,  open,  peaceable,  uninter- 
rupted, exclusive,  undisturbed,  adverse  and  hostile  pos- 
session of    the  lands    described  in    the    complaint  herein, 
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holding  and  claiming  to   own  the  same  by  reason  of  said 

possession  of  land  exclusive  of  any  right  as  against    the 

world. 

[Defense  based  upon  fraud  of  original  owner.] 

For  a  further  and  separate  answer  and  defense,  this 
defendant  alleges: 

1.  That  in  said  month  of ,  this  defendant  was  a  resi- 
dent of ;  that  during  all  the  times  herein  mentioned  he 

was  unable  to  read  or  write  the  English  language;  that  in 

said  month  of this  defendant  went  to  the  vicinity  of 

the  Rancho  Los  CaiTieros,  referred  to  in  the  complaint,  for 

the  purpose  of  buying  a  tract  of  land;  that  said took 

this  defendant  over  and  upon  said  Rancho  Los  Carneros 
with  a  view  of  inducing  this  defendant  to  purchase  a  part 

thereof,  and  said  then  and  there  pointed  out  to  this 

defendant  the  boundaries  of  certain  portions  of  said 
Rancho  Los  Carneros,  including  lands  particularly  de- 
scribed in  the  complaint  herein,  and  thereupon  agreed  to 

sell  and  convey  the  same  to  defendant  for  the  price  of  $-^ , 

and  the  defendant  agreed  to  pay  said  price  therefor. 

2.  That  in  the  month  of ,  this  defendant,  under  said 

agreement,  entered  into  the  actual  and  exclusive  posses- 
sion of  all  the  land  he  had  agreed  to  buy  and  the  said 

had  agreed  to  convey  to  him  as  aforesaid,  and  prior  to 

the  defendant  had  paid  to  said the  purchase  price  of 

all  of  said  lands,  including  those  lands  particularly  do- 
scribed  in  the  complaint  herein.     On  the  ,  and  while 

the  defendant  was  still  unable  to  read  or  write  the  Eng- 
lish language,  said then  and  there  intending,  contriv- 
ing and  designing  to  cheat  and  defraud  this  defendant, 
presented  to  the  defendant  a  writing,  in  the  form  of  a  con- 
veyance by  said  to  this  defendant  of  a  certain  part 

of  said  Rancho  Los  Carneros,  but  which  supposed  deed 
did  not  include  any  part  of  the  lands  particularly  described 
in  the  complaint  herein. 
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3.  That  at  tlie  time  said  writing  was  presented  and  de- 
livered to  this  defendant  by as  aforesaid,  said  

willfully  and  fraudulently  represented  and  stated  to  de- 
fendant that  such  writing  was  a  deed  conveying  to  defend- 
ant all  of  the  lands  which  said had  agreed  to  convey 

to  the  defendant  for  said  agreed  purchase  price  of  $ 

as'aforesaid, 

4.  That  this  defendant  being  unable  to  read  said  deed, 
and  relying  upon  said  representations  of  said  con- 
cerning the  contents  thereof,  was  thereby  induced  to  be- 
lieve that  said  deed  in  fact  conveyed  to  him  all  of  the 

lands  he  had  agreed  to  buy  and  that  had  agreed  to 

convey  to  him,  as  aforesaid,  and  defendant  relying   upon 

said  representations  of  said  ,  and  believing  them  to 

be  true,  and  without  having  the  aid  or  benefit  of  any  inde- 
pendent advice,  was  induced  to  accept,  and  did  accept,  said 
deed,  thereafter  causing  the  same  to  be  recorded;  that 
shortly  after  the  delivery  and  acceptance  of  said  deed  the 
defendant  learned  that  said  representations  made  by  said 

,  that  said  deed  included  all  of  the  lands  this  defendant 

had  agreed  to  buy  and  that  said  had  agreed  to  sell 

and  convey  to  him,  were  false,  and  that  there  had  been 

omitted  from  said  deed  a  description  of  the  lands  

had  agreed  to  convey  and  this  defendant  had  agreed  to 
buy,  as  particularly  described  in  the  complaint  herein. 

5.  This  defendant  further  avers,  upon  his  information 
and  belief,  that  each  and  all  of  the  parties  hereto  had  at  all 
times  full  and  complete  information  of  the  rights  of  this 
defendant  in  said  property  and  of  the  terms  of  said  con- 
tract made  by  said and  this  defendant  hereinabove  set 

forth. 

6.  That    said  died  without   having    executed 

to  this  defendant  a  written  instrument  in  terms  conveying 
to  this  defendant  the  lands  described  in  the  complaint 
herein,  and  the  said  agreement  and  contract  of  purchase 
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and  sale  are  still  in  full  force  and  effect,  and  this  defendant 

is  now,  and  ever  since  the    month  of  has  been;  the 

equitable  owner  and  in  possession  of  the  undivided  seven- 
eighths  of  the  land  described  in  the  complaint  herein. 

Wherefore,  this  defendant  prays,  that  plaintiff  take 
nothing  for  his  action,  and  that  this  defendant  recover  his 
costs. 

,  Attorneys  for  Defendant. 

[Verification.] 
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CHAPTER  CXLVII. 
FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 

§  6453.  Nature  of  tlie  action. 

§  6457.  Gist  of  action. 

§  6465.  Actual  possession. 

§  6469.  Damages. 

§  6470.  The  complaint. 

§  6477.  Amendment  of  complaint. 

§  6495.  Notice  to  quit. 

§  6506.  Defense. 

§  6518.  The  judgment. 

§  6519.  Stay  of  execution. 

§  6520.  Appeal. 

§  6453.  Nature  of  the  action. — A  house  upon  land 
which  does  not  belong  to  the  owner  of  the  house  is  a  tene- 
ment concerning  which  the  action  may  be  maintained.^ 
Proceedings  under  forcible  entry  and  detainer  statutes  are 
special,  and  are  not  governed  by  the  provisions  of  general 
practice  act.^  Such  statutes  do  not  conflict  with  the  gen- 
eral statutes  in  failing  to  provide  for  the  trial  of  title  or 
right  of  possession.^  An  owner  may  maintain  an  action 
through  his  tenant's  possession  against  a  person  who  at  the 
expiration  of  the  lease  goes  upon  the  premises  without  right 
before  the  tenant  has  moved  off.^  It  is  an  unlawful  entry 
for  one  to  go  upon  premises  without  the  consent  of  the 
owner,  under  the  pretense  of  making  a  temporary  inspec- 
tion   while    negotiating    for    an    exchange  of    property.^ 

1  Poison  V.  Parsons,  23  Okl.  778,  25  3  Eidpath  v.  Denee,  85  Wash.  322, 
L.  E.  A.  (N.  S.)  104,  104  Pac.  336.  148  Pac.   15. 

2  Smith  V.  Seattle  Camp  W.  O.  W.,  4  Bilby  v.  Brown,  41  Okl.  98,  137 
57   Wash.   556,   107  Pac.   372;    Hun-  Pac.   102. 

saker   v.   Harris,    37   Utah,    226,    109  5  White   v.   Pfieffer,    165   Cal.    740, 

Pac.  1;   Eichmond  v.  Superior  Court,       134  Pac.  321;  Dutcher  v.  Sanders,  20 
9  Cal.  App.  62,  98  Pac.  57.  Cal.  App.  549,  129  Pac.   809. 
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Breaking  into   a   building   in   the   night-time   constitutes 
forcible  entry.* 

§  6457.  Gist  of  action. — The  title  to  premises  is  not  in- 
volved in  the  action.'^  One  in  possession  of  public  laud  who 
is  ousted  by  an  intruder  may  maintain  the  action.^  A 
cross-petition  alleging  that  plaintiff  is  unlawfully  in  pos- 
session and  that  defendant  is  entitled  to  possession  by  vir- 
tue of  a  lease  states  a  cause  of  action  in  ejectment  and  not 
in  forcible  entry  and  detainer.*^  The  remedy  is  purely 
statutory  and  summary  in  character.^** 

§  6465.  Actual  possession. — Where  the  relation  of  land- 
lord and  tenant  does  not  exist,  a  person  who  has  never 
been  in  possession  cannot  maintain  forcible  entry  and  de- 
tainer against  one  in  possession  under  color  of  title." 
Under  the  California  code,  the  plaintiff  need  only  show  that 
he  was  entitled  to  possession  at  the  time  of  the  entry  of 
defendant,  and  it  is  not  necessary  to  show  an  actual, 
physical  possession.^^  A  tenant  holding  over  after  his  teiTQ 
is  an  occupant,  and  the  entry  of  one  who  goes  into  posses- 
sion during  the  temporary  absence  of  such  occupant  is  un- 
lawful.^^ 

6  Turner  v.  Moore,  34  Okl.  1,  127  »  Long  v.  Bagwell,  38  Okl.  312,  133 
Pac.  487.  Pac.  50. 

7  White  V.  Pfieffer,  165  Cal.  740,  lo  Pyie  v.  Western  Union  Tel.  Co., 
134    Pac.    321;    Bilby    v.    Stuart,    39  §9  Kan.   808,  132  Pac.  990. 

Okl.  451.  135  Pac.  931;  Northcutt  v. 

Bastable,  39  Okl.  124,  134  Pac.  423;  ''  ^''''  ^-  ^""^^^  '^^^^■^'  ^^^  P^°- 

Zahn  V.  Obert.  24  Okl.  159,  103  Pac.       ^^^'  ^""^^  ^-  ^"'^'  ^^  ^^  ^-  ^^^' 

142   Pac    143 
702;    Linder    v.    Warnoek,    91    Kan.  '  ' 

272,  Ann.   Gas.   19150,  315,  137  Pac.  ^^  White  v.  Pfieflfer,  165   Cal.  740, 

962;   Bilby  v.  Bean,  42  Okl.  53,  137  134  Pac.  321;  see,  also,  Northcutt  v. 

Pac.  691;  Johnson  v.  Riddle,  41  Okl.  Bastable,  39  Okl.  124,  134  Pac.  423. 

759,  139  Pac.   1143.  i3  Dutcher  v.  Sanders,  20  Cal,  App. 

8  Murrah  v.  Acrey,  19  N.  M.  228,  549,  129  Pac.  809. 
142  Pae.  143. 
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§  6469.  Damages. — Whether  damages  shall  be  treble  and 
exemplary  in  an  action  for  unlawful  detainer  is  a  question 
for  the  court  and  not  for  the  jury.^^  In  a  forcible  detainer 
action,  defendant  may  prove  his  damages,  and  in  case  of 
a  verdict  in  his  favor,  the  court  should  render  judgment 
for  damages  against  plaintiff  and  his  sureties.^'* 

§  6470.  The  complaint. — The  complaint  must  show  that 
the  defendant  retains  possession.^'  A  description  of  a 
building  as  being  on  the  southwesterly  line  of  two  inter- 
secting streets  means  that  it  is  situated  upon  the  corner  of 
such  streets."  An  allegation  that  plaintiff  will  continue 
to  be  damaged  in  a  certain  sum  for  each  day's  possession 
by  the  defendant  cannot  be  construed  as  a  sufficient  alle- 
gation that  the  defendant  is  withholding  possession, ^^  A 
complaint  is  sufficient  if  it  is  in  the  language  of  the  statute ; 
it  is  not  necessary  for  it  to  contain  a  statement  of  the  par- 
ticular facts  relied  upon  to  constitute  the  alleged  forcible 
entry  or  detainer.^* 

§  6477.  Amendment  of  complaint. — A  statute  authoriz- 
ing amendments  to  confonn  to  proof  in  forcible  entry  and 
detainer  do  not  confer  authority  to  grant  amendments  for 
any  other  purpose,  but  an  amendment  may  be  allowed 
specifying  various  elements  of  special  damages  where  an- 
other section  of  the  code  permits  it.^°  Defendant  cannot 
have  a  continuance  of  more  than  two  days  without  giving 
a  bond  for  costs  and  payment  of  rent  which  may  accrue.^^ 

14  Cal.  Code  Civ.  Proc.  735,  1174;  18  BeU  v.  Haun,  9  Cal.  App.  41, 
San   Francisco   etc.   Building   Soc.   v.       97  Pac.   1126. 

Leonard,  17  Cal.  App.  254,  119  Pac.  19  Sehlegel   v.   Link,    25    Okl.    263, 

405.  105   Pac.   652. 

15  Lipscomb  t.  Allen,  23  Okl.  818,  20  San  Francisco  etc.  Building  Soc. 
102  Pac.  86.  V.    Leonard,    17    Cal.    App,    254,    119 

16  Davies  v.  Stark,  25  Cal.  App.  Pac.  405;  Cal.  Code  Civ.  Proc.  1173, 
519,  141  Pac.  315.  473. 

17  Oleovich  v.  Reremberg,  27  Cal.  21  Wyo.  Laws.  sec.  5355,  Amend- 
App.  194,  149  Pac.  375.  ments  1913,  p.  140. 
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§  6495.  Notice  to  quit. — A  notice  to  vacate  is  sufficient 
where  it  points  out  tlie  premises  although  it  does  not  desig- 
nate the  name  of  the  county  and  state."^  It  is  sufficient  if 
it  recites  that  in  event  of  the  failure  of  the  defendant  to 
leave,  vacate  and  quit  the  property  described  and  deliver 
up  possession,  suit  will  be  filed  against  him  after  three 
days  from  service  of  the  notice,-^  The  lapse  of  an  unrea- 
sonable time  between  the  giving  of  notice  and  the  com- 
mencement of  the  suit  may  operate  as  a  waiver  of  the 
notice.'*  Notice  is  waived  where  the  relation  of  landlord 
and  tenant  is  denied  by  the  one  in  possession.^^  The  names 
of  those  who  claim  the  property  need  not  appear  in  the 
body  of  the  notice,  but  should  be  signed  to  the  notice  at 
the  end.^®  A  delay  of  two  mouths  after  giving  notice  has 
been  held  not  to  be  fatal.'^ 

§  6506.  Defense. — The  defendant  cannot  prove  a  para- 
mount title  or  right  of  possession  as  a  defense.^^  A  defend- 
ant who  claims  that  he  purchased  the  property  from  a  third 
party,  without  showing  the  right  of  such  third  party,  fails 
to  show  that  his  entry  is  based  upon  any  claim  of  right.^'' 
Unless  defendant's  right  of  possession  is  based  on  the  con- 
sent of  plaintiff  it  is  immaterial  in  an  action  for  forcible 
detainer.^"  As  a  defense  defendant  may  allege  and  prove 
that  the  deed  under  which  plaintiff  claims  title  is  in  fact 
a  mortgage  and  that  it  has  never  been  foreclosed.^^     Where 

22  Avants  v.  Bruner,  39  Okl.  730,  27  Pyie  v.  Western  Union  Tel.  Co., 
136  Pac.  593,  85  Kan.  24,  116  Pac.  229. 

23  Northcutt  V.  Bastable,  39  Okl.  og  r,^  ^^  ^_  j^  gg  ^^^^^  ^22 
124,  134  Pac.  423.  14S  Pac.  15. 

24  New  V.  Collins,  21  Okl.  430,  96 

Pae    607  ^^  Brown   v.   Martin,  23   Cal.   App. 

.,K  T5  i"  -D  oo  /->!!    r-rro         736,  139  Pac.  823. 

^5  Poison  V.  Parsons,  23  Okl.   778,  ' 

25  L.   E.   A.    (N.   S.)    104,    104  Pac.            ^°  Butcher  v.  Sanders,  20  Cal.  App. 

336.  549,  129    Pac.   809. 

26  Vanscllous    v.    Huene,    26  Okl.            3i  Roitze   v.    Humphreys,    53    Colo. 

243,   108   Pac.   1102.  171,  125  Pac.  522. 
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it  appears  tliat  plaintiff  is  the  owner  in  fee  and  defendant 
is  not  holding  under  any  contract  the  plaintiff  is  entitled 
to  judgment,  and  if  possession  is  claimed  under  a  contract 
of  sale  alleged  to  have  been  made  with  agents  of  the  owner 
the  agency  must  be  showu.^-  Evidence  of  the  defendant's 
title  and  right  is  immaterial.^-* 

§  6518.  The  judgment. — ^A  judgment  for  immediate  pos- 
session ordering  the  issuance  of  a  writ  of  restitution  is  not 
in  conflict  with  a  statute  giving  the  right  of  appeal  and 
providing  that  the  appeal  shall  not  stay  proceedings  unless 
within  forty-eight  hours  after  judgment  a  proper  under- 
taking shall  be  filed.^^  Where  a  third  person  intervenes 
and  shows  that  he  has  been  wrongfully  ousted  from  a  part 
of  the  premises  under  a  provisional  writ  of  restitution,  the 
court  should  simply  restore  him  to  his  former  possession 
without  adjudicating  his  rights.^*  The  court  cannot  render 
a  judgment  requiring  the  plaintiff  to  pay  defendant  a  sum 
of  money  as  a  condition  of  the  restitution  of  the  premises.^^ 
The  court  may  properly  refuse  to  set  aside  a  conditional 
judgment  when  the  defendant  fails  to  present  a  sufficient 
answer.^®  The  court  has  no  jurisdiction  to  render  judg- 
ment for  plaintiff  and  tax  the  defendant  with  costs  when 
the  action  has  been  extinguished  by  defendant's  surrender- 
ing the  premises." 

§  6519.  Stay  of  execution. — A  stay  of  execution  in  un- 
lawful detainer  is  not  a  matter  of  right  but  is  within  the 

32  Zahn  V.  Obert,  24  Okl.  159,  103  35  Brought  v.  Minor,  17  Ariz.  28, 
Pac.  702.                                                            148  Pac.  294. 

32a  Ingram  v.  Slayton  (Cal.  App.),  3G  Brown   v.  Martin,   23   Cal.   App. 

165  Pac.  1026.  736,  139  Pac.  823. 

33  Dulmaine  v.  Reed  Building  Co.,  37  q^^^^  ^  ^^^^  ^g  ^^  219,  145 
46  Colo.  469,  104  Pac.  1038.  p^,    403.   q^j^  jjev.  Laws  1910,  sec. 

34  Columbia  etc.  R.  Co.  v.  Moss,  S3  5229 
Wash.  512,  102  Pac.  439. 
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discretion  of  the  trial  court.^*  In  Wyoming,  the  writ  must 
be  executed  within  twenty-six  days  unless  stayed  by  an 
undertaking  on  appeal  and  a  deposit  in  court  of  the  amount 
of  rents  found  due.^^ 

§  6520.  Appeal. — A  clause  in  an  appeal  bond  that  the 
appellant  will  not  commit  or  suffer  waste  to  be  committed 
covers  losses  by  fire  resulting  from  his  negligence.^*'  Fail- 
ure of  the  defendant  to  sign  his  appeal  bond  is  not  a  fatal 
defect.^^  Upon  an  appeal  from  the  justice  court  it  is  not 
proper  to  permit  an  intervener  to  file  a  pleading  which  puts 
the  title  to  the  land  in  issue.^^  The  filing  of  tlie  appeal  bond 
is  a  condition  precedent  to  appeal  and  is  not  substituted 
for  a  general  undertaking  for  costs  on  appeal.^^  The  time 
for  taking  an  appeal  is,  as  a  rule,  covered  by  special  stat- 
utes of  forcible  entry  and  unlawful  detainer  and  not  by 
general  statutes  relating  to  appeal."*^ 

38  Plummer  v.  Agoure,  20  Cal.  *'^  Pjl®  v.  Western  Union  Tel.  Co., 
App.  319,  128  Pac.  1014;   Cal.  Code       89  Kan.  808,  132  Pac.  990. 

Civ.  Proc.  1176.  *^  I^ilby  v.  Stuart,  39  Okl.  451,  135 

Pac.  931. 

39  Wyo.     Laws,    sees.     5361-5363,  ,3  ^^^.^  ^^  ^^^^  p^.^^  ^^^^^^  ^^^ 

Amendments  1913,  pp.  141,  142.  g^  ^^    ^^3^  ^^^  p^^    ^^3 

40  Loftus  V.  Taylor,  91  Kan.  856,  44  Hunsaker  v.  Harris,  37  Utah, 
139  Pac.  480.                                                  226,  109  Pac.  1. 
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CHAPTEE  CXLVIIL 
TRESPASS. 

§  6533.  Trespass  defined. 

§  6554.  Possession  and  title  of  plaintiflC 

§  6559.  Complaint. 

§  6563.  Treble  damages. 

§  6581.  Defense,  title  in  defendant. 

§  6533.  Trespass  defined. — ^Personal  property  may  be 
the  subject  of  a  trespass/  and  the  gist  of  such  an  action 
is  the  disturbance  of  plaintiff's  possession.^  Trespass,  at 
common  law,  was  the  breaking  of  a  close  by  force,  and  it 
was  presumed  that  damage  would  accrue  from  the  break- 
ing into  or  penetrating  into  such  close,  even  if  it  was  no 
more  than  the  tramping  of  foliage.^  The  owner  has  a  right 
of  action  for  nominal  damages  at  least.*  It  is  trespass  to 
go  upon  the  land  of  another  without  permission  and  con- 
stnict  a  building  thereon.^  No  one  has  a  right  to  enter  and 
search  another  person's  home  and  seize,  carry  away,  or 
destroy  his  property  without  proceeding  according  to  the 
law  of  the  land.* 

§  6554.  Possession  and  title  of  plaintiff. — Possession 
alone  is  sufficient  to  sustain  the  action  against  one  having 
no  better  title."^  Proof  of  occupancy  for  over  thirty  years 
is  quite  sufficient  proof  of  title.*     It  is  sufficient  to  show  that 

1  Peterson   v.   Petterson,  39   Utah,  5  Larimer  County  Canal  etc.  Co.  v. 

354    117  Pac.  70.  Larimer  etc.  Ees.  Co.,  26  Colo.  App. 

380,  143  Pac.  270. 

6  Wolfe   V.   Abbott,   54   Colo.    531, 
131  Pac.  386. 

3  Welch  V.  Seattle  etc.  R.  Co.,  56  7  Noble  v.  Hudson,  20  Wyo.  227, 
Wash.  97,  105  Pac.  166.                              122  Pac.  901. 

4  Wallace  v.  Weaver,  47  Mont.  437,  8  Gnstin  v.  llarting,  20  Wyo.  1, 
133  Faua.  1099.                                                   Anu.  Ciis.  1914C,  911,  121  Pac.  522. 


2  Swank  v.  Elwert,  55  Or.  487,  105 
Pac.  901. 
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the  right  existed  at  the  time  of  the  commencement  of  the 
action.^  One  who  has  the  right  to  cut  timber  and  remove 
it  by  a  flume,  has  a  right  of  action  for  trespass  for  damages 
to  the  road  and  the  flume  but  not  for  damage  to  shrub- 
bery.^°  One  in  actual  possession  may  maintain  an  action 
against  a  stranger."  In  order  that  the  original  owner  of 
land  whose  title  has  been  divested  by  tax  sale  may  main- 
tain an  action  for  trespass  against  the  holder  of  the  tax 
deed,  he  must  be  in  actual  possession  of  the  land  at  the 
time  of  the  trespass.^^ 

§  6559.  Complaint. — It  is  not  necessary  that  the  com- 
plaint allege  that  the  acts  of  the  defendant  were  without 
plaintiff's  consent.^'  An  allegation  that  defendant  repeat- 
edly trespassed  upon  and  crossed  over  plaintiff's  land  and 
broke  and  took  down  plaintiff's  fence,  and  repeated  and 
threatened  to  repeat  such  acts,  is  sufficient  if  it  shows  that 
the  trespasses  complained  of  were  defendant's  acts  in  cross- 
ing over  plaintiff's  land  as  well  as  his  acts  in  taking  down 
plaintiff's  fence.^*  Any  person  present  at  the  commission 
of  a  trespass,  and  who  encourages  or  incites  it,  is  liable 
as  a  principal." 

§  6563.  Treble  damages. — ^Where  the  owner  of  an  at- 
tached wheat  crop  agreed  that  it  should  be  harvested  and 
marketed,  the  expenses  paid,  and  the  balance  held  until 
the  rights  of  the  parties  were  adjudicated,  he  cannot  re- 

»  Perkins  v.  Blauth,  163  Cal.  782,  1057;  Pacific  Live  Stock  Co.  v.  Isaacs, 

127  Pae.  50.  52  Or.  54,  96  Pac.  460. 

10  Anderson  v.  Berrum,  36  Nev.  13  Perkins  v.  Blauth,  163  Cal.  782, 
463,  136  Pac.  973.  127   Pac.   50. 

11  Lightner  Mining  Co.  v.  Lane,  i^  Hahn  v.  Shaubut,  45  Mont.  326, 
161  Cal.  689,  Ann.  Cas.  1913C,  1093,  123  Pac.  694. 

120  Pac.  771.  15  Lee  v.  Boise  Dev.  Co.,  21  Idaho, 

12  Steltz  V.  Morgan,  16  Idaho,  368,  461,  122  Pac.  851;  Frick-Beid  Siip- 
28  L.  E.   A.    (N.  S.)    398,   101   Pac.       ply  Co.  t.  Hunter  (Okl.),  148  Pac.  83. 
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cover  treble  damages  for  trespass.^®  Where  the  defendant 
does  not  claim  that  his  trespass  in  cutting  timber  on  the 
plaintiff's  land  was  casual  or  involuntar}',  and  there  is  no 
evidence  that  such  was  the  character,  the  plaintiff  is  enti- 
tled to  recover  treble  damages/'^  but  the  court  will  not  give 
him  the  benefit  of  the  highest  valuation  based  on  the  high- 
est estimate  of  the  quantity  of  the  timber  taken/^  Stat- 
utes which  allow  treble  damages  for  an  intentional  trespass 
are  penal  in  their  nature  and  must  be  strictly  construed.^^ 

§  6581.  Defense,  title  in  defendant. — An  answer  which 
alleges  ownership  in  and  the  possession  of  the  premises  by 
the  defendant  sets  up  a  proper  defense,  as  the  owner  of 
land  in  possession  is  not  liable  for  trespass.^*^  In  an  action 
for  damages  for  trespassing  upon  a  desert  land  entry 
with  cattle,  it  is  a  good  defense  that  the  plaintiff's  entry, 
although  accepted  by  the  Land  DeiDartment,  is  void  because 
the  land  has  been  reserved  from  enti'^' .^^ 

16  Tuttle  V.  Bell,  92  Kan.  725,  142  19  Bailey  t.  Hayden,  65  Wash.  57, 
Pac.  940.  117  Pac.  720. 

17  Northern  Pacific  R.  Co.  v.  Mey-  20  Jemez  Land  Co.  v.  Garcia,  15 
ers-Parr  Mill  Co.,  54  Wash.  447,  103  N.  M.  316,  107  Pac.  683. 

Pac.  453.  21  Whitehill    v.    Victorio     Land     & 

18  Xethery  v.  Nelson,  61  Wash.  Cattle  Co.,  18  N.  M.  620,  139  Pae. 
624,  99  Pac.  879.  181. 
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CHAPTER  CL. 
FOR  USE  AND  OCCUPATION. 

§  6638.     Jurisdiction. 

§  6671.     .Judgment  and  execution. 

§  6638.  Jurisdiction.— Where  the  plaintiff  has  the  title 
to  and  the  right  of  possession  of  premises  occupied  by  an- 
other under  circumstances  which  show  that  a  demand  for 
rent  would  be  useless,  he  is  entitled  to  recover  the  reason- 
able value  of  the  use  and  occupation  of  the  premises  with- 
out demand.^  An  occupant  without  special  contract  is 
liable  for  rents  to  any  person  entitled  thereto.^  The  plain- 
tiff should  establish  the  existence  of  the  relationship  of 
landlord  and  tenant  by  a  notice  to  defendant  that  if  he 
remains  upon  the  real  property  after  a  certain  date  he  will 
have  to  pay  rent,  but  the  absence  of  a  showing  of  the  de- 
fendant's consent  thereto  is  insufficient  to  establish  such  a 
contract.^  One  who  maintains  a  fence  around  the  land  of 
another  and  uses  it  as  pasture,  is  liable  for  rent  to  the  owner 
of  the  land  so  inclosed.^  A  landlord  cannot  recover  from 
a  subtenant  of  his  tenant  for  use  and  occupation.^  Under 
a  statute  which  makes  an  occupant  of  land  without  any 
special  contract  liable  for  the  use  of  the  land,  it  is  not  neces- 
sary to  allege  that  the  relationship  of  landlord  and  tenant 
exists.^  And  it  is  error  to  quash  an  attachment  or  to  give 
judgment  on  the  pleading  for  failure  to  make  such  allega- 
tion.'^    A  complaint  alleging  the  wrongful  occupation  of 

1  Nathan  v.  Grouse,  24  Colo.  App.  eea,   85  Kan.   106,  Ann.  Cas.    1912C, 
32,  131  Pac.  287.  1145,  116  Pac.  249. 

2  Rodman   v.    Davis,   34    Okl.    766,  ^'  Buttner  v.  Kasser,   19   Gal.  App. 
127  Pac.  411.  755,  127  Pac.  811. 

3  Pacific  States  Corporation  v.  Ar-  I  ^'^^^   "■   ^iHiland,   41   Okl.    150, 
nold,  23  Cal.  App.  672,  139  Pac.  239.  -^^^  ^^°-  ^^^• 

4  n  1      •   ,     .      AT     .  n  T^.  '    ^'^'■'   ^-   '^y^"'   36    Okl.    179,    128 
4  Colonial  etc.  Mortgage  Co.  v.  El-       p        ^^^g 
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the  land  by  defendant  for  a  certain  period  of  time,  and  that 
defendant  became  indebted  for  the  reasonable  value  of  the 
use  and  occupation,  stating  what  that  value  is,  that  plain- 
tiff has  demanded  such  sum,  that  no  part  has  been  paid, 
states  a  cause  of  action,  not  for  use  and  occupation,  but  for 
wrongful  occupation,  and  the  measure  of  recovery  is  the 
value  of  the  use  of  the  property  for  the  time  of  occupation, 
not  exceeding  five  years.* 

§  6671.  Judgment  and  execution. — A  finding  that  the 
plaintiff  notified  the  defendant  in  possession  of  the  prem- 
ises that  after  a  certain  date  he  would  have  to  pay  rent, 
is  insufficient  without  more,  to  make  a  finding  of  the  exist- 
ence of  the  relation  of  landlord  and  tenant  which  is  required 
to  sustain  the  action  for  use  and  occupation.^ 

8  Leyson    v.    Davenport,   38    Mont.  ^  Pacific  States  Corporation  v.  Ar- 

62,  98  Pac.  641.  nold,  23  CaL  App.  672,  139  Pac.  239. 
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CHAPTER  CLI. 
TAXES  AND  TAXATION. 

§  6704.  Equalization  of  taxes. 

§  6726.  Inheritance  tax. 

§  6763.  Protest,  and  recovery  back  of  taxes. 

§  6766.  Eedemption. 

§  6767a.  Injunction  to  restrain  collection   of  taxes. 

§  6778.  Tax  sale. 

§  6780.  Tax  title. 

§  6790.  Complaint  to  set  aside  tax  sale, 

§  6793.  Action  to  quiet  title  against  tax  sale, 

§  6796.  Tender  of  taxes  precedent  to  action. 

§  6704.  Equalization  of  taxes.— A  board  of  equalization 
to  reduce  a  tax  assessment  must  show  that  the  property 
was  not  assessed  at  its  true  value  and  that  the  assessor 
arrived  at  the  value  of  the  property  by  an  incorrect  method, 
but  the  rules  of  practice  in  civil  actions  do  not  apply.^  The 
board  cannot  reduce  a  valuation  in  the  absence  of  any  evi- 
dence that  it  is  erroneous.^  A  land  owner  who  does  not 
make  a  return  cannot  question  the  validity  of  an  assess- 
ment.^ The  order  made  by  a  county  board  of  equalization 
approving  the  valuation  fixed  by  the  assessor  cannot  be 
collaterally  attacked  in  an  action  at  law.*  Where  an  ap- 
peal is  taken  to  the  circuit  court  to  review  a  tax  assessment 
by  the  board  of  equalization,  it  is  the  petitioner's  duty  to 
make  such  a  record  before  the  board  as  will  inform  the 
circuit  court  of  the  issues  to  be  tried.^     A  court  of  equity 

1  Northern  Pacific  R.  Co.  v.  Clat-  3  Gurule  v.  Duran,  20  N.  M.  348, 
sop    County,    74    Or.    250,    145    Pac.  L.  R.  A.  1915F,  648,  149  Pac.  302. 
271.                                                                      •*  Arizona  Copper  Co.  v.  State,  15 

2  Arizona  Copper  Co.  v.  State,  15  Ariz.  9,  137  Pac.  417. 

Ariz.  9,   137  Pac.  417;   In  re  Indian  6  Northern   Pacific  R.   Co.  v.   Clat- 

Territory    Illuminating    Oil     Co.,    43       sop  County,  74  Or.  250,  145  Pac.  271 ; 
Okl.  307,  142  Pac.  997.  Appeal  of  Caney  River  Gaa  Co.,  45 
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cannot,  correct  an  unequal  or  unjust  assessment,  where  a 
statutorj^  board  has  been  provided  for  the  purpose.®  Where 
the  county  board  of  equalization  in  good  faith  equalizes  the 
value  of  property,  the  tax  commission  cannot  by  ruandamus 
compel  the  board  to  substitute  for  its  judgment  the  judg- 
ment of  the  commission^  The  findings  of  a  taxing  board 
cannot  be  reviewed  upon  certiorari  where  the  question  is 
one  of  fact  and  the  record  is  not  complete.^  The  court  will 
not  disturb  a  valuation  of  property  fixed  by  the  assessor^ 
unless  the  assessment  is  the  result  of  a  rule  of  valuation 
designed  to  operate  unequally,  which  may  be  done  by  show- 
ing fraud  and  arbitrariness  in  fact,  or  conduct  of  the 
assessor  amounting  to  fraud.^  A  board  of  equalization  acts 
as  a  gtmsi-judicial  body.^®  An  action  cannot  be  maintained 
to  cancel  a  double  assessment  unless  one  of  the  assessments 
has  been  paid." 

§  6726.  Inheritance  tax. — An  inheritance  tax  is  not  a  tax 
on  property,  but  upon  the  right  to  succeed  to  the  property.^^ 
Where  a  testator  wills  half  his  estate,  wholly  community 
property,  to  his  widow,  she  takes  three-fourths  of  the  whole 
upon  his  death,  and  no  waiver  by  her  can  defeat  the  state's 
right  to  an  inheritance  tax  on  such  portion. ^^  The  state 
of  the  domicile  of  the  deceased  may  impose  an  inheritance 
tax  for  personalty  distributed  in  another  state  upon  ancil- 

Okl.  467,  146  Pac.  20;  In  re  Bartles-  Co.  v.  Chehalis  County,  80  Wash.  245, 

ville  Water  Co.,  45  Okl.  24,  144  Pac.  141  Pac.  344. 

1043;    Mohave    County    v.    Stephens,  lo  National  Lumber  &  Mfg.  Co.  v. 

17  Ariz.  165,  149  Pac.  670.  Chehalis   County,   86   Wash.   483,   150 

6  Benn  v.  Slaymaker,  93  Kan.  64,  p^^    11(54. 

"          ■         *                         .  rt  ^^  Hammond  Lumber  Co.  t.  Cowlitz 

"  Blomquist  v.  Board  of  Commrs.,  o^TTTv,^^oi^r.-i->        m 

^                „            ,  County,  84  Wash.  462,  147  Pac.  19. 

25  Idaho,  284,  137  Pac.  174.  •" 

8  State  V.  Clausen,  82  Wash.  1,  143  ^^  People  v.  Palmer's  Estate,  25 
pg^g    312.  Colo.  App.  450,  139  Pac.  554. 

9  Collins  V.  King  County,  80  Wnsh.  13  Rossi's  Estate,  169  CaJ.  148,  146 
251,  141  Pac.  305;   Simpson  Logging  Pac.  430. 
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lar\^  administration.^"*  Gifts  made  in  contemplation  of 
death,  and  as  substitutes  for  a  gift  by  will,  are  subject  to 
the  transfer  tax.^^  The  tax  accrues  and  is  paj-able  imme- 
diately upon  the  death  of  the  decedent,  although  payment 
may  not  be  exacted  until  it  is  determined  what  has  passed 
under  the  will  or  the  intestate  laws.^^  A  charge  against 
the  decedent  or  his  estate  is  a  tax  for  which  an  heir  is  liable, 
even  though  the  administrator  is  required  to  collect  and 
pay  it."  Where  the  heir  dies  before  paying  the  tax  the 
amount  of  such  tax  should  be  deducted  from  the  heir's  es- 
tate before  any  valuation  is  placed  upon  it.^^  In  California, 
since  1911,  the  court  must  appoint  an  authorized  inherit- 
ance tax  appraiser  of  the  county  as  one  of  the  three 
appraisers  for  an  estate,  and  if  such  tax  appraiser  fails  to 
act  as  a  probate  appraiser,  the  expenses  of  tax  appraisal 
are  paid  by  the  estate  and  not  out  of  the  tax  fund.^* 

§  6763.  Protest,  and  recovery  back  of  taxes. — Taxes  vol- 
untarily paid  cannot  be  recovered  unless  paid  under  a  mis- 
take of  fact  and  through  coercion  or  duress.^"  A  delay 
of  six  months  by  a  board  of  supervisors  in  disposing  of  a 
claim  for  taxes  illegally  collected  is  equivalent  to  a  denial, 
and  will  warrant  a  suit  under  section  3804  of  the  California 
Political  Code,  without  any  proceeding  by  mandamus.^^ 
Taxes  which  are  illegally  assessed  may  be  paid  under  pro- 
test and  recovered  back,-^^  but  in  an  action  under  the  Cali- 
fornia statute  authorizing  such  recovery  the  plaintiff  can- 

14  Id  re  Hodges'  Estate,  170  Cal.  18  In  re  Williams'  Estate,  23  Cal. 
492,  L.   R.   A.   1916A,   837,   150  Pac.        App.  285,  137  Pac.  1067. 

344.  19  In  re  Haskins'   Estate,  170  Cal. 

15  In  re  Beynolds'  Estate,  169  Cal.       267^  149  Pae.  576. 

600,  147  Pac.  268.  20  Johnson  v.  Grady  County  (Okl.), 

16  People     V.   Palmer's    Estate,   25       150  Pac.  497. 

Colo.  App.  450,   139  Pac.  554.  21  Otis  v.  San  Francisco,   170   Cal. 

17  People    V.    Palmor's    Estate,    25       98,  14S  Pac.  933. 

Colo.  App.  450,  139  Pac.  554.  2la  Cal.   Pol.   Code,  sec.   3S19. 
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not  attack  the  assessment  but  only  the  lev3^^  The  right 
to  sue  for  taxes  paid  ucder  protest  is  statutory  and  must 
be  exercised  in  compliance  with  the  statutes  and  within 
the  statutory  time.^* 

§  6766.  Redemption. — A  party  who  was  in  possession 
under  claim  of  right  at  the  time  property  was  sold  for  taxes, 
and  who  continued  in  the  exclusive  possession  until  re- 
demption was  made,  may  redeem  from  the  sale."*  In  Idaho, 
the  owner  may  redeem  after  the  three  year  period  until 
the  notice  required  by  section  1760  of  the  Revised  Codes 
is  given.^^  The  law  in  existence  at  the  time  the  sale  is 
made  determines  the  right  of  redemption.^^  In  Washing- 
ton, a  minor  has  one  year  after  reaching  majority  in  which 
to  redeem  his  land.^^ 

§  6767a.    Injunction  to  restrain  coUection  of  taxes. — The 

collection  of  a  tax  will  not  be  enjoined  merely  because  of 
error  of  judgment  as  to  the  value  of  the  property;  the  tax 
must  be  prima  facie  void.^^  Where  a  class  of  taxpayers  are 
willfully  discriminated  against  by  undervaluation  of  the 
property  of  other  taxpayers,  and  they  have  no  adequate 
remedy  at  law,  they  may  be  relieved  in  equity  from  the 
discriminatory  portion  of  the  tax.^^  But  as  a  rule  there  is 
an  adequate   statutory  remedy  against  a   discriminate ly 

22  Connelly  v.  San  Francisco,  164  27  Seattle  Land  &  Imp.  Co.  v. 
Cal.  101,  127  Pac.  834.  Blum,  71  Wash.  530,  128  Pae.  1066. 

23  Dolenty  v.  Broadwater  County,  28  Northern  Pacific  Ry.  Co.  v. 
45  Mont.  261,  122  Pac.  919;  Mont.  Clearwater  County,  26  Idaho,  455, 
Eev.  Codes,  2742,  2743;  Neilson  v.  144  Pac.  1;  Tallon  v.  Vindicator  etc. 
Sanpete  County,  40  Utah,  560,  123  Min.  Co.,  59  Colo.  316,  149  Pac.  108; 
Pac.  334;  Utah  Comp.  Laws  1907,  ggnn  v.  Slaymaker,  93  Kan.  64,  143 
sees.  2642,   26S4.  Pac.  503;  Barnard  Realty  Co.  v.  City 

24  Johnson  V.  Sowden,  25  Idaho,  of  Butte,  50  Mont.  159,  145  Pac.  946; 
227,  136   Pac.   1136.  St.  Louis  &  S.  F.  Ey.  v.  Amend,  44 

25  Rice  V.  Rock,  26  Idaho,  552,  144  Qkl.  602,  145  Pac.  1117. 

^^^-  '^^^-  29  ute  Creek  Ranch  Co.  v.  McBride, 

26  Main  V.  Thornton,  20  Cal.  App.        go  N.  M.  377,  150  Pac.  52. 
194,  128  Pac.  766;   Lawrence  v.  Def- 

enbach,  23  Idaho,  78,  128  Pac.  81. 
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tax.^^  If  the  tax  levy  is  void  no  tender  of  any  part  of  it  is 
a  condition  precedent  to  bringing  the  action,^^  but  if  it 
appears  from  the  complaint  that  any  portion  of  the  tax  is 
just,  the  court  must  require  the  payment  of  that  portion 
before  a  restraining  order  will  be  issued.^^  And  the  com- 
plaint should  allege  a  legal  tender  of  the  amount  really  due 
before  it  became  delinquents^  The  board  of  county  com- 
missioners is  not  a  necessary  party  to  an  action  against 
the  county  treasurer  or  sheriff  or  both  of  them  to  enjoin 
the  collection  of  an  illegal  tax.^*  An  allegation  that  a  cer- 
tain sum  was  justly  due  as  taxes,  that  this  sum  was  ten- 
dered in  payment,  that  the  plaintiff  stands  ready  to  pay 
whatever  tax  the  court  may  decide  to  be  due,  is  sufficient 
as  to  tender.s'* 

§  6778.  Tax  sale. — One  who  is  under  a  moral  or  legal 
obligation  to  pay  taxes  cannot  become  a  purchaser  at  a 
tax  sale,^^  but  one  who  is  in  possession  of  land  under  a  void 
tax  deed  may  purchase  it  at  a  tax  sale  and  claim  title  under 
a  deed  issued  at  such  sale.^^  In  California,  notice  of  a  resale 
of  land  purchased  by  the  state  for  taxes  must  be  mailed 
to  the  person  to  whom  the  land  was  last  assessed,  at  least 
three  weeks  prior  to  the  sale,^^  and  this  rule  was  made  to 
apply  to  a  sale  which  took  place  immediately  after  its 
going  into  effect,  which  was  after  the  publication  had  been 
started.s^    The  recitals  in  a  certificate  issued  in  Utah  in 

30  Price  Shoe  &  Clothing  Co.  v.  Mc-  34  Rogers  v.  Bass  &  Harbour  Co. 
Bride,  20  N.  M.  409,  149  Pac.   362;        (Old.),   150   Pac.   706. 

First  National  Bank  v.  McBride,   20  35  Spokane  etc.  R.  Co.  v.  Spokane 

N.  M.  381,  149  Pac.  353;  Johnson  v.  County,  82  Wash.  24,  143  Pac.  307. 

Lincoln    County,   50    Mont.    253,    146  36  Burgess  v.  Peph,  79  Wash.  298, 

Pac.  471.  140  Pac.  351. 

31  Eakin  v.  Chapman,  44  Okl.  51,  37  Scott  v.  Ramseicr,  25  Colo. 
143  Pac.  21.  App.  540,  139  Pac.  1121. 

32  Northern  Pacific  Ry.  Co.  v.  38  Cal.  Pol.  Code,  3897;  Meddock 
.':!learwater  County,  26  Idaho,  455,  144  v.  Brown,  27  Cal.  App.  290,  149  Pac. 

Pac,  1.  '^'76. 

33  Richards  v.  Mohr,  73  Or.  57,  39  Strauss  v.  Canty,  169  Cal.  101, 
143  Pac.  1102.                                               145  Pac.  1012. 
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the  manner  prescribed  by  the  laws  of  the  state  that  the 
land  sold  was  the  smallest  parcel,  etc.,  are  mere  conclusions 
and  are  not  evidence  of  a  tax  title  claimed  thereunder.*" 
The  interest  of  a  homestead  entryman  on  land  under  a 
reclamation  project,  on  which  the  government  retains  a  lien 
for  deferred  payments,  can  be  sold  at  a  delinquent  tax 
sale." 

§  6780.  Tax  title. — A  tax  sale  purchaser  is  subrogated 
to  all  the  rights  of  the  owner.'*^  His  right  supersedes  that 
of  a  holder  by  adverse  possession.*^  A  tax  title  purchaser 
must  pay  all  subsequent  taxes  upon  the  land,  including  such 
taxes  as  are  levied  subsequent  to  the  date  of  the  issue  of 
the  certificate.**  In  Utah,  where  property  has  been  as- 
sessed to  one  who  is  not  the  owner,  a  sale  for  taxes  conveys 
no  title  as  against  the  real  owner.*^  Upon  the  cancellation 
of  an  invalid  tax  sale,  the  purchaser  is  chargeable  with  the 
net  profits  received  from  the  land.*^  The  sale  being  a  pro- 
ceeding in  invitum  it  must  be  conducted  strictly  according 
to  law  and  the  buyer  must  take  notice  of  all  jurisdictional 
defects.**^  An  assessment  for  taxation  of  the  property  of 
Frank  E.  Hodgkin,  made  in  the  name  of  F.  E.  Hodgkins,  is 
insufficient  to  support  a  sale.*®  A  purchaser  of  land  at  a 
tax  sale  acquires  by  subrogation  a  lien  thereon.*^  In  Colo- 
rado, a  tax  deed  must  be  issued  within  three  years  after  an 
assignment  of  the  tax  certificate  or  it  will  be  void.°® 

40  Wall  V.  Kaighn,  45  Utah,  244,  Shortline  R.  Co.,  46  Utah,  203,  148 
144  Pae.  1100.  Pac.  439. 

41  Cheney  v.  Minidoka  County,  26  46  Johnson  v.  Canty,  162  Cal.  391, 
Idaho,  471,  144  Pac.  343.  123  Pac.  263. 

42  Bennett  v.  Twin  Falls  etc.  47  Watson  v.  Hagen,  65  Or.  569, 
Water  Co.,  27  Idaho,  643,  150  Pac  133  Pac.  66. 

336.  48  Hodgkin    v.    Boswell,    63      Or. 

43  Gustaveson  v.  Dwyer,  78  Wash.       589,  127  Pac.  985. 

336,  139  Pac.  194.  49  Oregon    Short    Line    R.    Co.    v. 

44  Schneider  v.  Hurt,  25  Colo.  Hallock,  41  Utah,  378,  126  Tac.  394. 
App.  335,  138  Pac.  422.  so  McLaughlin   v.   Reiehenbach,   52 

45  Salt  Lake  Inv.   Co.   v.  Oregon  Colo.  437,  122  Pac.  47;  Empire  Ranch 
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§  6790.  Complaint  to  set  aside  tax  sale. — An  allegation, 
in  a  complaint  to  set  aside  a  tax  foreclosure  sale  tliat  one 
of  the  defendants  promised  complainant's  mother  to  bid  in 
the  property  for  the  complainant  is  insufficient  to  show  a 
cause  of  action  against  such  defendant  either  for  damages 
or  an  accounting.^^  In  an  action  to  quiet  title  the  plain- 
tiff's admission  of  the  issuance  of  a  tax  deed  which  he 
alleged  to  be  void  upon  its  face,  does  not  remove  the  neces- 
sity of  his  offering  the  deed  in  evidence.^^  it  requires  a 
special  pleading  to  attack  the  validity  of  a  tax  deed  which 
appears  valid  upon  its  face.^^  An  allegation  that  the  de- 
fendant county  had  announced  that  any  tender  of  taxes 
would  be  refused  does  not  show  a  waiver  of  a  requirement 
that  one  suing  to  recover  property  sold  for  taxes  must 
first  pay  or  tender  all  taxes,  interest,  penalties  and  costs 
due.^'* 

§  6793.  Action  to  quiet  title  against  tax  sale.— In  a  suit 
to  quiet  title,  the  five  year  statute  of  limitations  is  no  de- 
fense. A  tax  deed  which  is  void  upon  its  face  is  not 
sufficient  to  set  the  five  year  statute  of  limitations  in 
motion.^^  A  delay  of  six  and  one-half  years  before  suing 
to  quiet  title  against  a  tax  deed  which  is  void  upon  its 
face  is  not  laches.'^  The  statute  of  limitations  will  not 
bar  the  rights  of  a  mortgagee  in  possession  against  one 
claiming  under  a  void  tax  deed,  unless  it  be  to  the  extent 

&  Cattle  Co.  V.  Lanning,  53  Colo.  151,  ^^  Old     Kepublic     Mining     Co.     v. 

124   Pac.   579;   Lambert  v.  Seott,  53       Ferry  County,  69  Wash.  600,  125  Pac. 

Colo.  357,  127  Pae.  142.  1018. 

,„,,„,.-  55  Jones  V.  Empire  Eanch  &  Cattle 

51  Savage  v.  Ash,  86  Wash.  43,  149        ^^^  ^^  ^^^^    ^^^^  3^^,  138  Pac.  62; 

P^°'  ^-•^'  Parks  V.  Roth,  25  Colo.  App.  296,  137 

52  Empire   Eanch  &   Cattle   Co.  v.       p^^^^  yg.    ggg^t  ^_  Watkins,  25  Colo. 
McPherin,    26    Colo.    App.    225,    142       ^pp_  349^  133  Pac.  432. 

Pac.  419.  56  Empire   Ranch   &   Cattle   Co.   v. 

53  Scott  V.  Watkins,  25  Colo.  App.       Weldon,  26  Colo.  App.  Ill,  141  Pac. 
340.  138  Pac.  432.  138. 
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of  the  lien  for  taxes.^^  A  statute  providing  for  a  three  year 
limitation  for  setting  aside  a  tax  deed  supersedes  a  statute 
relating  to  the  relief  on  the  ground  of  fraud.^* 

§  6796.  Tender  of  taxes  precedent  to  action. — ^In  a  suit 
to  quiet  title  as  against  a  void  deed  plaintiff  is  not  required 
to  tender  subsequent  taxes  paid  by  the  purchaser  as  a  con- 
dition to  the  maintenance  of  the  suit.^®  If  a  sufficient 
tender  is  made  to  the  holder  of  a  void  tax  deed  and  is  kept 
good,  he  has  only  a  lien  for  the  amount  of  the  tender  with- 
out any  further  interest  or  penalties.^"  One  who  is  seeking 
relief  in  equity  against  an  invalid  tax  deed  is  properly  re- 
quired as  a  condition  precedent  to  relief  to  reimburse  the 
purchaser  or  his  grantee  or  assignee.^^  But  where  the  pur- 
chaser under  a  tax  sale  which  is  not  effective  to  pass  title 
proceeds  against  the  owner,  the  owner  may  stand  upon 
his  strict  legal  right  and  defend  his  title  without  tendering 
payment.^^  The  rule  is  that  where  relief  is  sought  from 
the  state  by  an  attempt  to  restrain  an  officer  from  making 
a  deed,  the  amount  of  the  taxes  justly  assessed  must  be 
offered  and  paid  as  a  condition  precedent,  but  it  is  not  so 
where  the  relief  is  sought  from  the  decree  against  a  pur- 
chaser at  a  tax  sale  when  the  deed  conveyed  no  title.^^  The 
rule  is  different  where  the  tax  title  is  merely  irregular  and 
not  void.^^ 

57  Lawrence  v.  Murphy,  45  Utah,  366,  L.  E.  A,  1915C,  492,  123  Pac. 
572,  147  Pac.  903.  258. 

58  Savage  v.  Ash,  86  Wash.  43,  149  62  Moyer  v.  Wilson,  166  Cal.  261, 
Pac.   325;   Eem.   &   Bal.    Codes,   162,  135  Pac.  1125. 

159.  63  Henderson  v.  Ward,  21  Cal.  App. 

59  Parks  V.  Both,  25  Colo.  App.  296,  520,  132  Pac.  470;  Empire  Ranch  & 
137  Pac.  76;  Empire  Ranch  &  Cattle  Cattle  Co.  v.  Webster,  52  Colo.  207, 
Co.  V.  Weldon,  26  Colo.  App.  Ill,  141  121  Pac.  171;  Empire  Ranch  &  Cattle 
Pac.  138.  Co.  V.  Irwin,  23  Colo.  App.  206,  128 

60  Andrew   v.   Reid,   91    Kan.    663,  Pac.  867. 

139  Pac.  489.  64  Oregon  Short  Line  R.  Co.  v.  Hal- 

81  Holland   v.   Hotchkiss,    162    Cal.       lock,  41  Utah,  378,  126  Pac.  394. 
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§  6805.  Power  of — Generally. — The  power  of  eminent 
domain  exists  independent  of  the  constitution  of  the  state, 
it  is  an  incident  of  sovereignty,  and  it  is  unnecessary  that 
the  condemnation  be  for  a  public  purpose  except  as  that 
restriction  is  imposed  by  the  constitution.^  The  right  be- 
longs alone  to  the  state  but  embraces  all  cases  where  by 
authority  of  the  state,  or  for  the  public  good,  an  individual's 
property  is  taken  without  his  consent  for  a  particular  use.^ 
It  is  an  attribute  of  sovereignty,  and  the  constitutional  and 
statutory  provisions  are  merely  limitations  upon  the  exer- 
cise of  the  right.^  The  tendency  of  present  day  legislation 
is  to  extend  the  power  of  eminent  domain,  and  to  allow 
property  to  be  taken  before  the  damage  is  assessed  and 
paid,  where  the  condemnation  is  for  a  public  use.  In  1915 
the  right  was  extended  in  California  to  allow  the  condemna- 
tion of  trees  and  land  along  the  course  of  any  highway  for 
a  distance  of  three  hundred  feet  on  each  side  of  the  center 
of    the  highway.''     The    statutes  as  amended  attempt  to 

1  state  V.  Superior  Court,  77  Wash.  3  Arthur  v.  Board  of  Commrs.,  43 
585,  137  Pac.  994.  Okl.  174,  141  Pac.  1. 

2  State  V.  Superior  Court,  86  Wash.  4  Cal.  Code  Civ.  Proc.  1238,  Amend- 
155,  149  Pac.  652.  ments   1915,  p.  38. 


§  6S05  EMINENT  DOMAIN.  892, 

cover  every  detail  in  procedure  and  should  be  consulted.'^ 
To  enforce  a  special  assessment  for  a  purpose  which  does 
not  confer  a  special  benefit  upon  the  property  is  the  taking 
of  private  property  without  compensation.®  An  order  of 
the  railroad  commission  requiring  local  and  long  distance 
telephone  companies  to  permit  connections  between  the  long 
distance  lines  and  local  lines  of  competing  companies  with- 
out any  provision  for  compensation  is  a  taking  of  property 
without  compensation,  in  violation  of  the  Federal  constitu- 
tion/ A  city  need  not  assess  damages  before  occupying  an 
individual's  property  with  a  sewer-pipe.^  The  destruction 
of  inspected  food  by  a  state  inspector  of  food  tests  is  not 
in  violation  of  the  constitution  prohibiting  the  taking  of 
private  property  for  public  use  without  just  compensa- 
tion.^ Nor  are  special  assessments  for  repairing  sidewalks 
in  violation  of  the  constitution.^"  Where  the  casting 
of  sewage  into  a  stream  amounts  to  a  public  nuisance, 
or  a  taking  of  private  property,  a  municipality  must 
acquire  the  right  by  condemnation.^^  It  is  a  legitimate 
exercise  of  the  police  power  of  the  state  to  cause  the  re- 
moval of  a  dam  structure  which  is  erected  so  as  to  deviate 
materially  from  the  plans  set  forth  as  approved  by  the  state 

5  Cal.   Code   Civ.    Proc,   sec.    1258,  647,  Amendments  1911,  p.  456;  L.  O. 

Amendments   1915,   p.   38;   sec.   1239,  L-  6596,  Amendments  1911,  p.  421. 

Amendments  1913,  p.  1817;  sec.  1240,  6  Pomroy     v.     Board     of     Public 

Amendments  1915,  p.  3157;  sec.  1240a,  Water  Works,  55  Colo.  476,  136  Pac. 

Amendments  1911,  p.  787;  sees.  1241-  ^^• 

1244,    Amendments    1913,    pp.    1820-  ^  ^^""'^^   Telephone   &   Tel.    Co.   v. 

1822;   sec.   1247a,  Amendments   1911,  Eshleman,    166    Cal.    640,    Ann.    Cas. 

p.  791;  sec.  1248,  Amendments  1915,  ^'''^'  ''''  ''  ^-  ^-  ^-  (^-  ^O  652, 
^  '  '  '137   Pac.   1119. 


p.     3160;     sec,     1248a,    Amendments 
1913,  p.  1824;  sec.  1249,  Amendments 


8  St.  Joseph  etc.  Ry.  Co.  v.  City  of 
Hiawatha,  95  Kan.  471,  148  Pac.  744. 
1911,  p.  792;  sec.  1251,  Amendments  9  Colvill     v.     Fox,     51     Mont.     72, 

1915,    p.    3161;    sec.    1255a,    Amend-        L.  R.  A.  1915F,  894,  149  Pac.  496. 
ments  1911,  p.  794;  sees.  1269,  1269a,  10  Shultise  v.  Town  of  Taloga,  42 

Amendments    1915,    pp.    3162,    3163;       Okl.  65,  140  Pac.  1190. 
3   Wash.   Hem.    &    Bal.    Ann.    Codes,  11  Smith    v.    City    of   Siherton,   71 

1913,    Supp.,   sec.   5857-1;    L.   O.  L.       Or.  379,  142  Pac.  609. 
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engineer,^-  the  making  of  an  original  grade  of  a  dedicated 
street  where  the  grading  is  done  wholly  within  the  street,^^ 
or  the  regulation  of  railroad  rates  by  the  state  commission.^'* 
The  power  of  eminent  domain  may  be  delegated  to  cities/^ 
and  also  to  private  corporations  which  have  been  organized 
for  public  sei'\'ice.^^  Although,  under  the  constitution,  con- 
demnation for  private  use  for  certain  purposes  may  be 
authorized,  express  authority  must  be  given  by  the  legis- 
lature." A  railroad  company  may  condemn  land  for 
freight  sheds  or  for  wharves,  and  the  amount  of  sei-vice 
rendered  to  the  public  generally,  is  not  material  in  deter- 
mining whether  the  use  is  public.^^  A  drainage  improve- 
ment district  may  exercise  the  power  of  eminent  domain. ^^ 
The  taking  of  property  for  public  parks  and  boulevards  is 
a  taking  for  public  use.^°  The  code  provision  which  pro- 
hibits the  sale  of  state  land  lying  within  a  national  forest 
reser\'ation  do  not  affect  the  power  of  a  corporation  to  exer- 
cise eminent  domain  to  condemn  such  land  in  accordance 
with  the  provisions  of  the  Code  of  Civil  Procedure,  and  as 
it  is  contrary  to  the  best  interest  of  the  state  for  the  fed- 
eral government  to  withdraw  vast  portions  of  its  territory 
from  settlement  and  private  ownership,  it  is  not  contrary 
to  public  policy  for  state  lands  wliich  are  located  within  the 

12  Big  Horn  Power  Co.  v.  State,  23  perior  Court,  78  Wash.  679,  51  L.  R. 
Wyo.  271,  148  Pac.  1110.  A.  (N.  S.)  987,  139  Pac.  601. 

13  Schuss   V.   City   of   Chehalis,   82  17  Anderson  v.  Smith-Powers  Log- 
Wash.  595,  144  Pac.  916.  ging  Co.,  71  Or.  276,  L.  E.  A.  1916B, 

i-t  State  V.  Publie  Service  Commis-        739,  139  Pac.  736;  Inspiration  Consol. 
sion,  76  Wash.  625,  137  Pac.  132.  Copper  Co.  v.  New  Keystone  Copper 

15  Rosa  V.  City  of  Bandon,  71  Or.       Co.,  16  Ariz.  257,  144  Pac.  277. 

510,  142  Pac.  339;  Town  of  Redmond  18  Vallcjo    etc.    Ry.    Co.    v.    Eeed 

T.   Perrigo,   84   Wash.   407,   146   Pac.  Orchard   Co.,   169   Cal.  545,   147   Pac. 

838;     State    v.    Superior    Court,    86  238;     State    v.    Superior    Court,    S3 

Wash.  410,  150  Pac.  618.  Wash.  445,  145  Pac.  421,  148  Pac.  7. 

16  Deseret  Water,  Oil  &  Irr.  Co.  v.  19  Pierce   County  v.   Thompson,  82 
State,    167    Cal,    147,    138   Pac.    981;  Wash.  440,  144  Pac.  704. 

Crystal  Park  Co.  v.  Morton,  27  Colo.  ^o  City  of  Spokane  v.  Merriam,  SO 

App.  74,  146  Pac.  566;  State  v.  Su-       Wash.  222,  141  Pac.  358. 
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boundaries  of  a  national  forest  reserve  to  be  condemned.^^ 
Under  a  recent  Washington  statute  counties  are  authorized 
to  condemn  land  for  the  establishment  of  federal  army 
posts.^^^  In  Oregon,  smelting  companies  are  authorized  to 
condemn  land  for  the  discharge  and  distribution  of  smoke, 
fumes  and  dust  produced  by  their  operation.^^" 

§  6807.  Jurisdiction. — Condemnation  proceedings  are  in 
rem,  and  jurisdiction  does  not  depend  on  the  disclosed  iden- 
tity of  parties  defendant,  but  on  the  subject  matter,  and 
an  opportunity  to  be  heard  is  the  exercise  of  the  courts  due 
process  on  the  most  effective  notice  possible.^^  The  motive 
with  which  the  proceedings  is  instituted  is  immaterial, 
unless  a  legal  wrong  will  result.^^  A  railroad  company 
may  condemn  land  within  a  city  for  a  depot,  even  though 
it  has  not  yet  acquired  a  franchise  over  the  street.^'*  The 
legislature  may  delegate  to  a  jury  the  power  to  fix  compen- 
sation and  damages.^^  As  against  a  property  owner,  con- 
demnation statutes  will  be  strictly  construed.^ 


26 


§  6809.  Complaint  or  petition. — A  petition  to  condemn  a 
right  of  way  for  a  road  is  sufficient,  though  it  does  not 
allege  that  the  petition  filed  with  the  board  was  signed  by  a 
majority  of  the  voters  of  the  township.^^  A  defect  in  the 
description  in  the  complaint  is  not  fatal,  since  the  decree 

21  Deseret  Water,  Oil  &  Irr.  Co.  v.  Savings  Bank,  24  Cal.  App.  166,  140 
State,  167  Cal.  147,  138  Pac.  981;  Pac.  974;  Vallejo  &  N.  By.  Co.  v. 
Cal.  Pol.  Code,  3408b;  Cal.  Code  Civ.  Reed  Orchard  Co.,  169  Cal.  545,  147 
Proc.  1240,  subd.  2.  Pac.  238. 

2ia  Wash.  Sess.  Laws,  1917,  p.  15.  ^5  Truckee  River   General  Electric 

Co.  V.  Durham,  38  Nev.  311,  149  Pac. 
21b  Laws  1917,  c.  271.  ^^      r^  t^  i        i      oo    w 

'  61;    Cheyenne   v.   Edwards,    22    Wyo. 

22  State  V.  Superior  Court,  80  Wash.       ^^^    ^^^  p^^^  ggg 

417,  141  Pac.  906.  26  City  of  Chehalis  v.  City  of  Cen- 

23  Denver  &  R.  G.  Ry.  Co.  v.  Mills,  tralia,  77  Wash.  673,  138  Pac.  293. 
59   Colo.   198,  Ann.   Cas.   1916E,  985,  27  Okl.     Rev.     Laws     1910,     7553; 
147  Pac.  681.  Board  of  Comnirs.  v.  Day,  46  Okl.  83, 

24  Vallejo  &  N.  Ry.   Co.  v.  Home  147  Pac.  1045. 
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must  give  the  description,  and  the  description  in  the  decree 
is  the  only  essential  one.^^  A  petition  to  condemn  land  for 
garbage  disposal  need  not  allege  that  provision  had  been 
made  for  payment.^^  Where  the  articles  of  incorporation 
of  the  plaintiff  company,  which  are  set  forth  in  the  com- 
plaint, are  sufficiently  broad  to  entitle  it  to  condemn  land, 
it  is  immaterial  that  some  of  the  purposes  enumerated  in 
the  complaint  are  not  in  the  articles.^"  A  complaint  in  a 
suit  to  condemn  water  for  irrigation  purposes  need  not  par- 
ticularly describe  the  boundaries  of  the  territory  to  be 
served.^^  It  has  been  held  that  the  complaint  in  a  proceed- 
ing to  condemn  certain  trees  alleged  to  menace  a  line  for 
conveying  electricity  must  state  that  the  plaintiff  has  a 
right  of  way.^^ 

§  6812.  Parties  defendant. — ^All  parties  who  have  an  in- 
terest in  the  property  should  be  made  parties  to  condemna- 
tion proceedings,  in  the  absence  of  any  statutory  provision 
to  contrary,  including  lessees  and  all  others  who  have 
claims  of  record,^^  and  including  the  receiver  of  a  railroad 
company  whose  property  is  about  to  be  condemned.^* 
Where  a  city  sues  to  determine  damages  from  a  change  in 
street  grade,  it  is  not  necessary  to  join  parties  whom  the  city 
does  not  believe  are  damaged,  they  having  a  right  to  either 
intervene  or  bring  an  original  action.^^ 

28  City  of  Chehalis  v.  City  of  Cen-  Zimmerman,  67  Or.  150,  Ann.  Cas. 
tralia,  77  Wash.  673,  138  Pac.  293.  1915C,  927,  135  Pac.  330. 

29  City  of  Hoquiam  v.  Lenhart,  86  ^^  State  v.  Superior  Court,  80  Wash. 
Wash.  625,  150  Pac.  1196.  417,  141  Pac.  906. 

34  State  V.  Superior  Court,  77 
Wash.  593,  138  Pac.  277;  Rem.  & 
Bal.   Codes,   7771;    Seattle   v.    Seattle 

31  San  Joaquin  &  Kings  River  j^  &  g  r  q^^  gg  ^^sh.  94,  145  Pac. 
Canal  etc.   Co.  v.  J.  Stevinson,   164      54    ii67. 

Cal.  221,  128  Pac.  924.  L,  ^ity  of   Spokane  v.  Onstine,  86 

32  Northwestern     Electric     Co.     t.       Wash.  4,  149  Pac.  1. 


30  Deseret  Water,  Oil  &  Irr.  Co.  v 
State,  167  Cal.  147,  138  Pac.  981. 
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A  party  who  interpleads  in  a  condemnation  proceeding 
must  recover  upon  the  strength  of  his  own  title.^^  If  the 
plaintiff  has  taken  possession  and  the  deiendant  dies  pend- 
ing the  litigation,  his  personal  representatives  rather  than 
his  heirs  are  the  proper  parties.^''^  In  a  suit  to  condemn 
riparian  rights  the  owners  of  riparian  laud  below  the  point 
of  diversion  who  have  no  interest  in  the  particular  land  to 
which  the  right  sought  to  be  condemned  is  attacked,  are 
not  proper  or  necessary  parties.^^  One  who  has  purchased 
property  at  a  tax  sale  may  intervene  and  may  be  made  a 
party,  or  may  voluntarily  come  in  and  have  his  title  estab- 
lished.^^ One  who  claims  an  interest  in  the  award  to  be 
given  may  intervene.^"  An  owner  of  property  for  the 
benefit  of  which  a  condemnation  proceeding  is  being  con- 
ducted by  a  city  has  no  right  to  appear  in  the  trial  of  the 
case  against  the  person  whose  property  is  being  taken, 
that  duty  being  upon  the  city." 

§  6813.  Answer. — In  a  condemnation  proceeding  to  take 
a  street,  an  answer  offering  or  declining  an  issue  on  the 
petition  is  not  necessary .^^  If  the  fact  that  the  petitioner 
is  not  in  possession  of  the  funds  witTi  which  to  pay  for  the 
land  is  any  objection,  it  is  a  matter  of  defense  to  be  raised 
by  answer.'*^ 

§  6814.  Matters  of  practice  —  Generally. — Notice  to  all 
persons  having  any  claim  or  interest  in  the  described  prem- 

36  Phillips  V.  Byrd,  43  Okl.  556,  40  Las  Vegas  &  T.  R.  Co.  v.  Sum- 
143  Pac.  684.  merfield,  35  Nev.  229,  129  Pac.  303. 

37  Dowd  V.  American  Surety  Co.,  69  ^^  j^  ^^  j^  ^^  .o  Wash. 
Or.  418,  139  Pac.  112.  g^.^  ^31  p^^    ,25. 

38  San     Joaquin    &    Kings    River 

Canal  etc.  Co.  v.  Stevinson,  164  Cal.  ^^  City  of  Tacoma  v.  Wetherby,  57 

221,  128  Pac.  924.  "^ash.  295,  106  Pac.  903. 

39  Oregon  Short  Line  R.  Co.  v.  Hal-  is  Territory  v.  Crary,  15  N.  M.  213, 
lock,  41  Utah,  378,  126  Pae.  394.  105  Pac.  986. 
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ises  witliout  naming  any  confers  no  jurisdiction.^^  The 
filing  of  tlie  maps  required  by  statute  is  not  a  condition 
precedent  to  the  condemnation  of  land.^^  An  owner  whose 
land,  according  to  the  description,  extends  to  the  thread  of 
a  stream,  does  not  lose  his  right  to  compensation  for  the 
taking  of  his  riparian  right  merely  because  he  is  unsuc- 
cessful in  establishing  those  rights  upon  another  basis.^* 
Evidence  of  the  defendant's  scheme  for  prospective  recla- 
mation of  certain  land  is  immaterial  where  the  issues  in  the 
complaint  involve  merely  the  riparian  rights/^  Where 
defendant  does  not  state  the  value  of  the  land  and  improve- 
ments separately,  though  requested  to  do  so,  he  cannot 
introduce  evidence  as  to  the  separate  value  of  the  improve- 
ments.^* 

§  6816.  Viewing  premises. — ^Whether  the  jury  may  view 
the  premises  is  a  matter  entirely  within  the  discretion  of 
the  court.*^  Where  one  juror  is  dismissed,  and  another  one 
taken  in  his  place  after  the  premises  have  been  viewed  by 
the  jury,  the  court  may  refuse  to  allow  the  new  juror  to 
go  and  view  the  premises.^" 

§  6818.  Costs. — The  supreme  court  rule  to  the  effect  that 
where  no  direction  is  given  in  an  order  as  to  the  costs  upon 
appeal  the  clerk  should  insert  a  provision  that  the  appellant 
recover  the  costs  upon  reversal,  does  not  apply  to  a  con- 

44  Bruner  v.  Fort  Smith,  &  W.  R.  son,  26  Cal.  App.  274,  147  Pac.  254, 
Co.,  33  Okl.  711,  127  Pac.  700;  Thur-       258. 

man    v.    Multnomah    County,    70    Or.  48  Vallejo   &   N.  Ry.   Co.   v.  Home 

401,  140  Pac.  626,  141  Pac.  1015.  Savings  Bank,  24  Cal.  App.  166,  140 

45  Northwestern  Pacific  Ry.   Co.  v.       Pac.  974. 

Lambert,  166  Cal.  749,  137  Pac.  1116;  '  49  City    of    Scdro-WooUey    v.    Wil- 

Cal.  Civ.  Code,  466.  lard    (City  of  Sedro-Woolley  v.  Led- 

46  State     V,     Superior     Court,     84  erle),  71  Wash.  646,  129  Pac.  372. 
Wash.  252,  146  Pac.  609.  50  Northern  Pacific  R.  Co.  v.  Union 

47  San  Joaquin  &  Kings  River  Lumber  Co.,  76  Wash.  563,  137  Pac. 
Canal  &  Irr.  Co.  v.  James  J.  Steven-  306. 
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demnation  action,  althougli  the  defendants  contested  the 
plaintiff's  right  to  maintain  the  action.-^^  The  general  pro- 
visions of  the  constitution  are  to  the  effect  that  private 
property  shall  not  be  taken  for  public  use  without  just 
compensation  first  being  asked  and  paid,^^  and  therefore  the 
defendant  in  condemnation  should  not  be  taxed  with  plain- 
tiff's costs  on  appeal.^^  Attorney  fees  are  not  included  in 
the  term  "  costs,  "^*  and  cannot  be  allowed  to  the  defendant 
unless  the  action  is  abandoned.^^  Where  the  defendant's 
demands  are  so  unreasonable  as  to  justify  plaintiff  in  liti- 
gating the  question,  the  court  should  not  impose  all  the 
costs  upon  the  plaintiff.^* 

§  6819.  Parties  plaintiff  —  Damages.  —  A  mortgagee 
whose  security  is  impaired  by  the  taking  of  part  of  the 
property  is  entitled  to  compensation  for  his  loss,^^  and  like- 
wise a  lessee  is  entitled  to  compensation  for  any  injury 
suffered  by  him.^^  Where  the  judgment  is  for  only  the 
value  of  the  land  the  fund  may  be  apportioned  between 
the  surviving  claimants  in  an  equitable  manner,  without 
reference  to  any  statute.^^  A  mortgagee  is  not  bound  to 
assert  his  claim  in  a  foreclosure  action.®"    The  claim  of  a 

51  San  Joaquin  &  Kings  Kiver  Cas.  1916E,  985,  147  Pac.  681;  Colo. 
Canal  &  I.  Co.  v.  James  J.  Stevinson,       Rev.  Stats.  1908,  2420,  2456. 

165  Cal.  540,  132  Pae.  1021.  56  Truckee   River   Gen.    EL    Co.    v. 

52  Or.  Const.,   art.   I,  sec.   18;   art.       Durham,   38  Nev.   311,   149   Pac.   61; 


II,  see.  4. 


Town    of    Redmond    v.    Perrigo,    84 

Wash.  407,  146  Pac.  838. 

53  Oregon  Ry.  &  Mav.  Co.  v.  Taffe,  ^^              ^,_  p^^.j^^^    ^j^    ^^    ^-^^^ 

67  Or.  102,  134  Pac.  1024,  135  Pac.  ^^^^^^^   ^^^^^^^   73    ^^^j^_    ^82,    139 

332,  515;   Rawson-Works  Lumber  Co.  p        gjg 

V.  Richardson,  26  Idaho,  37,  141  Pac.  ^^  ^^^^"^  ^  Superior  Court,  80  Wash. 

74 ;  State  v.  Superior  Court,  83  Wash.  ^^^    ^^^  p^^^  ggg^ 

445,  143  Pac.  421,  148  Pac.  7.  ^^  g^^^^  v.'superior  Court,  80  Wash. 

54  Cal.  Code  Civ.  Proe.   1021.  417,  141  Pac.  906;   State  v.  Superior 

55  Cal.  Code  Civ.  Proc.  1255a;  Pa-  Court,  71  Wash.  354,  128  Pac.  648. 
cific  Gas  &  El.  Co.  v.  Chubb,  24  Cal.  60  Gray   v.   Davison    (In   re  Ninth 
App.  265,  141  Pac.  36;  Denver  &  R.  Avenue   North),   78    Wash.    482,    139 
G.  Ry.  Co.  V.  Mills,  59  Colo.  198,  Ann.  Pac.  219. 
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mortgagee  or  a  lessee  is  not  against  the  petitioner  in  con- 
demnation but  against  the  award  or  the  land  owner,  and  he 
may  have  an  apportionment  of  the  award  or  may  sue  the 
land  owner  for  money  had  and  received.^^  The  owner  of 
a  valid  mining  claim  is  entitled  to  an  award  of  a  portion 
of  the  surface  for  a  railroad  right  of  way.*^^  Where  prop- 
erty is  sold  while  the  action  is  pending,  even  under  a 
sheriff's  sale,  the  purchaser  becomes  entitled  to  the  award.^^ 
The  defendant  is  entitled  to  his  compensation  in  money.^^ 

§  6819a.  Injunction  by  owner. — A  private  owner  who 
takes  no  steps  to  prevent  a  traction  company  from  going 
upon  his  land  and  providing  a  public  service  cannot  main- 
tain an  action  to  stop  that  service,  but  may  sue  for  damages 
for  trespass,*^^  and  where  the  city  is  permitted  to  begin  and 
prosecute  the  work  of  changing  a  grade  a  property  owner 
cannot  thereafter  obtain  an  injunction.^®  The  owner  of 
the  lot  abutting  on  an  alley  at  a  point  nine  feet  from  a  rail- 
way switch  track  cannot  wholly  enjoin  its  construction,  but 
may  have  the  track  so  constnicted  as  not  to  interfere  with 
the  usual  travel.®'  Where  a  city  takes  land  for  the  exten- 
sion of  a  street  in  violation  of  the  purpose  for  which  it  was 
held  in  trust,  and  it  results  in  damage  to  adjacent  propertv 
owners,  they  may  prevent  the  injury  by  injunction.®^ 

61  State  V.  Superior  Court,  80  Wash,  64  Von  Richthofen  v.  Bijou  Irr. 
417,  141  Pac.  906.  Dist.,  52  Colo.  527,  125  Pae.  495. 

62  Las  Vegas  &  T.  R.  Co.  v.  Sum-  °^  ^-  ^'  ^^^^^  ^o.  v.  City  of  Santa 
merfield,  35  Nev.  225,  129  Pac.  303.  ^'""'  ^^^  '^'^^-  ^36,  150  Pac.  62. 

66  Thorberg  v.  City  of  Hoquiam,  77 

63  Damon  v.  Ryan,  74  Wasli.  138,       ^^sh.  679,  138  Pac   304. 

Ann.  Ca^.  1915A,  734,  132  Pac.  871;  67  De  Kay  v.  North  Yakima  &  V. 

In  re  Twelfth  Avenue  South,  74  Wash.  i>_  ^q.,  71  Wash.  648,  129  Pac.  574 

132,  Ann.  Cas.  1915A,  730,  132  Pac.  68  Mulvey  v.  W'angenheim,  23  Cal. 

868.  App.  268,  137  Pac.  1106. 
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§  6829.  Relief — Means  of  knowledge. — The  vendee  may 
rely  upon  the  representations  of  his  vendor  where  the  real 
property  is  at  a  distance,  or  where  for  any  other  reason 
the  falsity  of  the  representation  is  not  readily  ascertain- 
able.^ Representations  as  to  past  profits  from  a  business, 
or  as  to  a  fact  which  is  peculiarly  in  the  knowledge  of  the 
owner,  may  be  relied  upon  and  if  false  and  known  to  be 
so  they  constitute  fraud.^  Where  a  party  is  ignorant  of 
alkali  land  and  the  defendant  knowing  the  fact  sells  him 
land  which  is  impregnated  with  alkali,  upon  representation 
that  there  is  no  alkali  in  the  land,  a  recovery  may  be  had 
upon  the  ground  of  fraud  although  the  buyer  examined  the 
land.^  When  men  deal  as  friends  and  one  accepts  as  true 
false  representations  of  the  other,  which,  but  for  the  rela- 
tion of  friendship  would  put  him  upon  inqury,  the  law  will 

1  Wooddy  V.  Benton  Water  Co.,  54  »  Becker  v.  Sunnyside  Land  &  Inv. 
Wash.  124,  132  Am.  St.  Rep.  1102,  Co.,  76  Wash.  685,  136  Pac.  1147; 
102  Pac.  1054;  Godfrey  v.  Olson,  68  Aitken  v.  Ejerkvig,  77  Or.  397,  150 
Wash.  59,  122  Pac.  1014.  Pac.  278. 

2  Dei    Vcccliio    V.    aavelli,    10    OaL 
App.  79,  lUl  Pac.  32. 
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protect  him.'*  Where  the  plaintiff  in  a  suit  to  set  aside  a 
conveyance  for  fraud  has  investigated  for  himself,  or  has 
had  the  means  to  ascertain  the  truth  or  falsity  of  a  rep- 
resentation made  to  him,  his  reliance  upon  such  representa- 
tion, however  false  it  may  have  been,  gives  him  no  ground 
for  complaint.^ 

§  6836.  Opinion  or  facts. — Mere  expressions  of  opinion, 
honestly  made,  are  not  actionable,  but  a  false  statement 
of  an  opinion  or  a  false  opinion  expressed  to  one  entitled 
to  rely  thereon  may  form  the  basis  of  an  action  for  deceit.*' 
A  statement  of  value  of  itself  is  a  mere  matter  of  opinion, 
but  if  made  with  knowledge  of  its  falsity  and  with  an  intent 
to  deceive  it  is  actionable.'^  A  seller's  mere  puffing  state- 
ment as  to  quality  is  ordinarily  an  expression  of  opinion 
which  does  not  constitute  fraud.^ 

§  6840.  Belief  of  plaintiff.— The  representations  of  a 
vendor  as  to  the  value  of  land  which  he  expressly  states  he 
has  never  seen  cannot  be  the  basis  of  an  action  for  dam- 
ages.^ Statements  of  fact  made  recklessly,  without  knowl- 
edge of  their  truth  or  falsity,  and  with  an  intent  to  influence 
a  sale  constitutes  fraud.^^  A  purchaser  may  have  an  action 
against  a  vendor  who  assumes  to  know  concerning  his  title 
and  represents  that  it  is  free  from  encumbrance,  when  as 

4  Gray  v.  Eeeves,  69  Wash.  374,  125  7  Smith  v.  Anderson,  74  Or.  90,  144 
Pac.  162;  Koehler  v.  Jennison,  72  Or.  Pac.  1158;  Winkler  v.  Jerrue,  20  Cal. 
362,  143  Pac.  649.                                            App.  555,  129  Pac.  804. 

5  Power  &  Bro.  v.  Turner,  37  Mont. 
521,  97  Pac.  950. 

6  Phelps  V.  Grady,  168  Cal.  73,  141 
Pac.  928 ;  MacDonald  v.  De  Fremery, 
168  Cal.  189,  142  Pac.  73;  Hazlett  v.  ^  Bunck  v.  McAulay,  84  Wash.  473, 
Wilkin,  42  Okl.  20,  140  Pac.  410;  Ed-       1*7  Pac.  33. 

ward  Barron  Estate  Co.  v.  Woodrufif  lO  Aitken  v.  Bjerkvig,  77  Or.  397, 

Co.,  163  Cal.  561,  42  L.  E.  A.  (N.  S.)  150  Pac.  278;  Agnew  v.  Hackett,  80 

125,  12G  Pac.  351;  Grant  v.  Buschke,  Wash.  236,  141  Pac.  319. 
74  Wash.  257,  133  Pac.  447. 


8  Woods  V.  Nicholas,  92  Kan.  258, 
140  Pac.  862;  Moore  v.  Carrick,  26 
Colo.  App.  97,  140  Pac.  485. 
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a  matter  of  fact  it  is  not,  even  thougli  the  purcliaser  niiglit 
liave  discovered  tlie  fraud  by  making  a  search  of  the  rec- 
ords." One  who  makes  a  representation  as  of  his  own 
knowledge,  without  knowing  whether  it  is  true  or  false,  is 
guilty  of  fraud,  if  it  is  in  fact  false, ^^  Where  a  vendor 
makes  an  honest  mistake  in  pointing  out  the  boundaries  of 
the  land  which  he  is  selling,  and  thereby  deceives  the  pur- 
chaser, the  purchaser  may  rely  upon  those  representations 
and  may  recover  the  damages  sustained.^* 

§  6841.  Fraudulent  concealment. — Fraud  may  be  based 
upon  the  suppression  of  a  material  fact,  and  when  a  confi- 
dential relation  exists,  it  is  the  duty  of  the  person  in 
whom  confidence  is  placed  to  fully  and  fairly  disclose  every 
material  matter  in  his  knowledge  of  which  he  knows  the 
other  is  ignorant,  and  a  failure  to  do  so  makes  him  guilty 
of  fraud,  but  in  the  absence  of  a  confidential  relationship 
there  is  no  obligation  to  volunteer  information  which  is  as 
readily  ascertainable  by  one  as  by  the  other,  so  that  mere 
silence  as  to  matters  not  mentioned  is  not  fraudulent  con- 
cealment.^^ But  when  one  volunteers  infonnation  which 
may  influence  the  conduct  of  the  purchaser,  he  is  bound 
to  disclose  the  whole  truth  and  a  partial  statement  may  be 
fraudulent.^^  If  an  animal  has  any  latent  defects  or  un- 
soundness affecting  his  usefulness  or  salability,  the  seller 
should  make  it  known  and  for  a  failure  to  do  so  is  liable 
in  damages.^^ 

11  Gannon  v.  Hausaman,  42  Okl.  41,  1^,  131  Pac.  449 ;  Arrowsmith  v.  Nel- 
52  L.  R.  A.  (N.  S.)  519,  140  Pac.  407.       ^on,  73  Wash.  658,  132  Pac.  743. 

14  Bacon    v.    Soule,    19    Cal.    App. 

12  Bonelli   v.   Burton,   61   Or.   429,       ^gs    126  Pac    384. 

123  Pac.  37;  Joins  v.  Combs,  38  Okl.  ^^  q^^^^^^  '^    Chappell,  26  Okl.  737, 

380,  132  Pac.  1115;  Grant  v.  Husehke,  ^jq  p^^._  -^Q^g.   ^-^^^^  ^   WLssert,  38 

74  Wash.  257,  133  Pac.  447;  Godfrey  qj^j   g^g^  134  Pac.  62. 

▼.  Olson,  68  Wash.  59,  122  Pac.  1014.  ^^  Clearwater    v.    Forrest,    72    Or. 

13  Bradford   v.   Adams,    73    Wash.  312,  143  Pac.  998. 
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§  6842.  Knowledge  of  plaintiff. — If  a  party  relies  upon 
and  is  deceived  by  the  misrepresentations  of  the  other 
party,  even  though  he  had  an  opportunity  to  learn  the  truth 
by  making  inquiries,  he  may  have  relief,  but  if  he  has  actual 
knowledge  of  the  truth  he  cannot  recover. ^''^  If  he  has  dis- 
covered falsity  in  some  of  the  representations  and  if  the 
means  of  knowledge  are  at  hand  or  may  be  obtained  with 
reasonable  ease,  he  should  ascertain  the  truth  of  the  other 
representations  made.^^  That  one  party  hastens  the  deal 
through,  while  the  other  party  does  not  have  time  to  inves- 
tigate, does  not  establish  trickerj^  to  prevent  investigation.^^ 
"Where  one  has  the  facts  and  the  other  has  not,  and  cannot 
ascertain  them  without  trouble  and  expense,  he  may  rely 
upon  statements  of  the  other  party,  and  especially  upon 
the  seller's  word  as  to  the  amount  of  a  city  assessment  upon 
lots.^®  Where  the  plaintiff,  before  dealing,  hired  an  at- 
torney to  make  an  investigation  for  him  and  relied  upon 
the  advice  of  the  attorney,  he  cannot  claim  that  he  relied 
upon  the  misrepresentations  of  the  other  party,  as  it  is  of 
the  essence  of  the  action  that  plaintiff  must  have  been  de- 
ceived and  must  have  relied  upon  the  other  party's  state- 
ments.^^ One  may  rely  upon  the  other  party's  statement 
as  to  the  quantity  of  land,  even  though  the  falsity  of  the 
statement  might  be  ascertained  by  a  survey  or  a  reference 
to  the  official  plat,-^  or  a  representation  as  to  the  standing 
of  the  maker  of  a  note,  although  the  falsity  might  have 
been  ascertained  by  inquiry .^^  A  purchaser  is  not  precluded 
from  a  recoveiy  for  fraudulent  representation  merely  be- 

17  Maxon-Nowlin  Co.  v.  Norswing,  21  Palmer  v.  Shields,  71  Wash.  463, 
166  Cal.  509,  137  Pae.  240.                          128  Pac.  1051;   Devlin  v.  Moore,  G4 

18  Gratz   V.   Schuler,  25  Cal.   App.       Or.  433,  130  Pac.  35. 

117,  142  Pac.  899.  22  Miller  v.   Wissert,   38   Okl.   808, 

19  Everist  v.  Drake,  26  Colo.  App.  -^24  Pac   62 
273,  143  Pac.  811. 

20  Crawford  v.  Armacost,  85  Wash.  ^3  Pallister  v.  Camenisch,  21  Colo. 
622,  149  Pae.  31;  Borde  v.  Kliigslcy,  App.  79,  121  Pac.  958. 

76  Wash.  6L3,  136  Pac.  1172. 
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cause  lie  consulted  with  or  received  information  from 
others,  unless  such  information  was  of  such  character  as  to 
influence  him  in  the  purchase.^* 

§  6844.  Damage  from  fraud. — The  power  to  cancel  is 
extraordinary  and  will  be  exercised  only  where  the  com- 
plainant, free  from  fraud  himself,  has  been  deceived  to  his 
injury .2^"  Fraud  is  not  actionable  unless  some  injury  re- 
sults, so  that  fraudulent  representation  made  to  a  vendee 
that  a  mortgage  on  land  only  draws  six  per  cent  interest 
does  not  injure  the  vendee  when  he  can  deduct  from  the  first 
payment  the  amount  of  interest.^^  It  must  appear  that  the 
one  complaining  has  been  deprived  of  some  property  or 
right.^^  Where  a  note  is  secured  by  fraud  and  is  negotiated 
to  an  innocent  purchaser,  the  maker  is  damaged  so  as  to 
be  entitled  to  recovery  for  the  fraud  even  before  the  note 
is  due.^^  A  misrepresentation  is  not  actionable  unless  it  is 
a  proximate  and  immediate  cause  of  the  transaction.^^* 

§  6872.  Mistake. — ^A  contract  cannot  be  reformed  to 
make  a  different  contract  from  that  intended,  although 
made  in  ignorance  of  facts,  which,  if  known,  might  have 
prevented  the  making  of  the  contract,^^  but  where  there  is 
a  mutual  mistake,  as  where  the  parties  have  agreed  to  per- 
form the  terms  of  a  contract  and  in  reducing  it  to  writing 
the  language  does  not  express  the  true  agreement,  equity 
will  reform  the  contract.^^    Equity  will  supply  the  date  of 

24  Neher  v.   Hansen,   12   Cal.   App.  27  Hoffman  v.  Toft,  70  Or.  488,  52 
370,  107  Pac.  565;  Simons  v.  Cissna,       L.  R.  A.  (N.  S.)  944,  142  Pac.  365. 
52  Wash.  115,  100  Pac.  200.  27a  Huston    v.    Ohio    etc.    Refining 

24a  Buhler  v.  Loftus   (Mont.),  165       Co.  (Colo.),  165  Pac.  251. 
Pae.  601.  28  Frost    v.    Reagon,   32    Okl.    849, 

25  Winkler  v.  Jerrue,  20  Cal.  App.       124  Pac.  13. 

555,  129  Pac.  804.  29  Herndon  v.  St.  Louis  &  S.  F.  Ry., 

26  Pickthall  V.  Steinfeld,  12  Ariz.  37  Okl.  256,  128  Pac.  727;  Holden 
230,  100  Pac.  779.  v.   Law  Union  &  Rock   Ins.   Co.,   63 
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a  contract  where  it  has  been  omitted,^®  and  any  terms  which 
are  contrary  to  the  common  intention  of  the  parties  will  be 
corrected  or  omitted.^^  The  maker  of  a  note  may  have  it 
reformed  at  the  time  action  is  brought  against  him  for  col- 
lection.^^* The  negligence  of  the  plaintiff  in  making  the 
mistake  is  no  defense  when  not  willfully  or  fraudulently 
made  or  done.^^  If  a  party  applying  for  insurance  states 
the  facts  to  the  agent  who  writes  them  down,  and  the  agent 
fails  by  mistake  to  so  write  the  contract,  the  mistake  is 
mutual,^^  Where  an  agreement  is  to  meet  printed  prices 
to  be  printed  by  a  third  person,  and  it  is  mutually  expected 
that  the  third  party  will  print  prices,  upon  the  failure  of 
the  third  party  to  do  so  the  contract  may  be  reformed  in 
that  respect.^^  A  mistake  may  be  one  of  law  as  to  the  effect 
of  language  used  in  a  contract.^^  Where  a  purchaser  agrees 
to  assume  a  mortgage  but  fraudulently  induces  the  vendor 
to  omit  any  reference  thereto  from  the  deed,  upon  the 
ground  that  it  might  affect  his  credit,  the  deed  may  be  re- 
formed by  inserting  the  omission.^®  An  error  in  the  de- 
scription in  a  deed,  which  could  have  been  discovered  upon 
the  examination  of  the  deed,  does  not  necessarily  charge 
the  grantee  with  laches  in  failing  to  discover  it  so  as  to 
bar  a  suit  for  reformation.^'^ 

To  authorize  a  modification  of  a  contract  on  the  ground 
of  mutuality  of  mistake  it  must  appear  that  the  minds  of 

Or.  253,  127  Pac.  547;   Silbon  v.  Pa-  32  Panhandle   Lumber  Co.   v.   Ran- 

cific  Brewing  &  Malt   Co.,   72   Wash.  cour,  24  Idaho,  603,  135  Pac.  558. 

13,   129  Pac.  581;   Parchen  v.   Chess-  33  Dearborn   v.    Niagara   Fire   Ins. 

man,  49  Mont.  326,  Ann.  Cas.  1916A,  Co.,  17  N.  M.  223,  125  Pac.  606. 

681,  142  Pac.  631,  146  Pac.  469.  34  Cutting  Co.  v.  Peterson,  164  Cal. 

30  Waratah  Oil  Co,  v.  Reward  Oil  44,  127  Pac.  163. 

Ck).,  23  Cal.  App.  638,  139  Pac.  91.  35  Gross    Const.    Co.    v.    Hales,    37 

31  Cleveland  v.  Rankin  (Okl.),  149       Okl.  131,  129  Pac.  28. 

Pac.  1131.  36  Wollan  v.  McKay,  24  Idaho,  691, 

31a  Parchen  v.  Chessman,  49  Mont.  135  Pac.  832. 

326,  Ann.  Cas.   1916A,  681,  142  Pac.  37  Daniolson  v.  Neal,  164  Cal.  748, 

631,  146  Pac.  469.  130  Pac.  716. 
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the  parties  met,  and  that  by  mistake  something  was  either 
fraudulently  or  inadvertently  omitted  or  ambiguously  ex- 
pressed.^''^* 

§  6884.  Fraud,  how  alleged. — An  attempt  to  defraud  is 
a  question  of  fact.  It  may  be  pleaded  in  so  many  words.^'^*' 
The  complaint  should  allege  the  facts  in  positive  and  pre- 
cise language,  and  not  by  way  of  recital,  generality  or  con- 
clusion, that  the  defendant  knew  that  the  representations 
were  untrue  or  that  he  gave  positive  assurance  that  they 
were  true  of  his  own  knowledge,  that  they  were  made  to 
induce  the  plaintiff  to  act,  that  the  plaintiff  was  ignorant 
of  the  fact  and  believed  the  representations  and  acted  upon 
them.^^  A  plaintiff  does  not  show  a  confidential  relation 
between  himself  and  the  defendant,  his  brother,  by  alleging 
that  he  relied  absolutely  upon  the  honesty  and  their  natural 
love  and  affection  without  alleging  facts  which  tend  to  show 
that  they  assumed  a  relation  of  personal  confidence.^*' 
Tangible  facts  must  be  alleged  to  sustain  general  aver- 
ments of  fraud.^'^  Where  the  defendant  introduced  a 
woman  to  the  plaintiff,  who  was  a  broker,  as  a  party  who 
had  property  and  wished  to  borrow  money,  and  the  plain- 
tiff made  a  loan  of  money  to  such  party  for  a  client  and 
subsequently  had  to  make  the  loan  good  to  his  client  be- 
cause the  woman  was  an  impostor,  he  may  recover  against 
defendant  in  fraud  upon  an  allegation  of  such  facts."*^ 

37a  Harding    v.    Robinson     (Cal.),       Pac.  612;  Crandall  Realty  etc.  Co.  v. 

166  Pac.  808.  Tanquary,  23  Colo.  App.  -564,  130  Pac. 

„„^  ^  -,-.„  ,^  1  X         1084;     McFarland    v.    Carlsbad    Hot 

37b  Rossen    V.    ViUanueva     (Cal.),       „     .        ^     .      .         „„  ^      ^„„     . 

Springs  Sanitarium,  68  Or.  530,  Ann. 
166  Pac.  1004.  ^^^    ^^^^^^  ^^^^  ^^^  p_^^    ^09;   Rob- 

38  Kilpatrick  V.  Miller,  55  Colo.  ^^^^^^  ^_  p^^^^  72  q^  599^  ^44  p^^ 
419,  135  Pac.  780;  Buhler  v.  Loftus  ^^g  ^^.^^  ^  Anderson,  74  Or.  90, 
(Mont.),  165  Pac.  601.  ^44  p^^    -^158 

39  Bacon  v.  Soule,  19  Cal.  App.  428,  41  Raser  v.  Moomaw,  78  Wash. 
126  Pac.  384.  653^   5I   l.   R.   A.    (N.   S.)    707,   139 

40  Smith  V.  Stone,  21  Wyo.  62,  128  Pac.  622. 
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§  6889.  Knowledge  and  intent. — A  complaint  in  an 
action  for  fraud  must  allege  that  the  representations  were 
false  and  that  the  defendant  knew  it,"*^  but  an  allegation  of 
implied  knowledge  is  sufficient ;^^  likewise  an  allegation  of 
such  circumstances  that  the  law  will  impute  knowledge.^^ 
An  allegation  that  a  defendant  held  himself  out  as  a  civil 
engineer  thoroughly  conversant  with  water  and  water 
rights  is  not  sufficient  as  an  allegation  that  he  asserted 
that  he  knew  the  matters  as  to  which  he  made  representa- 
tions.^^ A  complaint  which  fails  to  allege  that  the  repre- 
sentations were  made  by  the  defendant  with  knowledge  of 
their  falsity,  or  with  intent  that  plaintiff  should  act  thereon, 
or  with  the  intent  of  inducing  plaintiff  to  enter  into  the  con- 
tract, is  demurrable.'*^  It  must  be  alleged  that  the  pur- 
chaser acted  upon  the  strength  of  the  fraudulent  repre- 
sentation alleged.^^ 

§  6894.  Pleading  —  Action  for  damages. — The  measure 
of  damages  for  fraudulently  inducing  the  compromise  of  a 
disputed  claim  need  not  be  the  full  amount  of  the  claim,  and 
a  complaint  to  recover  such  damages  must  contain  some 
allegation  by  which  the  amount  of  plaintiff's  damage  may 
be  ascertained.^*  Where  the  plaintiff  claims  that  he  was 
damaged  as  the  one  who  paid  the  purchase  price  but  it 
appears  that  title  was  taken  in  the  name  of  his  daughter, 
he  must  affirmatively  plead  such  a  cause  of  action  in  his 
favor  as  will  prevent  a  subsequent  judgment  in  favor  of 
his    daughter.^^     In    an    action    for    damages    because    of 

42  Cobb  V.  Peters,  68  Or.  14,  136  44  Colo.  179,  16  Ann.  Cas.  644,  96 
Pac.  656.  Pac.  820. 

43  Neilson  v.  Masters,  72  Or.  463,  ^,  Kemmercr  v.  Pollard,  15  Idaho, 
133  Pac.  1132.  3^^  gg  ^^^    2O6. 

44  Scribner    v.    Palmer,    81    Wash. 

470    14^  Pac    1166  **  Westerfeld    v.    New    York    Life 

45  Kilpatrick  V.'  Miller,  55  Colo.  ^^^-  Co.,  157  Cal.  339,  107  Pae.  699. 
419,  135  Pac.  780.  ■^^  Lano  v.  Williams,  156  Cal.  269, 

46  Colorado  Springs  Co.   v.  Wight,  104  Pac.  301. 
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fraudulent  representation  in  the  sale  of  corporate  stock, 
it  is  not  necessary  to  allege  that  the  stock  was  of  less  value 
because  of  outstanding  corporate  notes,  that  being  a  con- 
clusion from  the  fact  alleged,  and  it  is  unnecessary  to  allege 
the  value  of  the  stock  when  the  damage  consists  of  the 
amount  of  the  depreciated  value  of  the  stock  resulting  from 
the  liability  of  the  corporation.^"  Where  the  parties  have 
settled  by  agreement  a  transaction  in  which  certain  false 
representations  were  made,  evidence  of  those  representa- 
tions is  not  admissible  as  a  basis  of  the  damages  in  another 
action  for  other  misrepresentations.^^ 

§  6901.  Proof. — The  party  alleging  fraud  has  the  bur- 
den of  proving  the  same  by  a  preponderance  of  evidence.^^ 
Fraud  cannot  be  presumed. ^^ 

That  the  owner  of  land  made  representations  knowing 
them  to  be  untrue,  and  for  the  purpose  of  misleading,  may 
be  shown  by  circumstances  as  well  as  by  direct  proof.^^ 
AVhere  there  is  gross  inadequacy  or  total  want  of  considera- 
tion, slight  evidence  of  fraud  or  undue  influence  will  justify 
the  cancellation  of  a  deed.^^ 

50  Mills  V.  Knudson,  54  Wash.  614,  tie,  163  Cal.  76,  124  Pac.  713 ;  In  re 
103  Pac.  1123.  Yoell's  Estate,  164  Cal.  540,  129  Pac, 

51  BBBSon   V.   Murton,   66   Or.    199,        ^^^'    ^^^'^"^    ^-    ^^'^S^^'    ^3    Idaho, 

133  Pac    340    1189  ^-''  ^^^  ^^'-  ^''  ^*-  ^°^^"  ^  ^-  ^-  ^■ 

133  Pac.  d4U,   ll«y.  ^^     ^    ^^^^^   g^   ^^    ^.^^    ^^2   p^^ 

52  Elwood  V.  Tiemair,  91  Kan.  842,  355.  Shebley  v.  Quatman,  66  Or,  441, 
139   Pae.    362;    King   v.   Howeth,   42       134  Pac.  68, 

Okl.  178,  140  Pac,  1182,  54  Kurt  v.   Cox    (Kan.^,   165   Pac, 

53  Black  V,  Irvin,  76  Or.  561,  149        827, 

Pac.   540;    Allen  v.  Kane,  79   Wash.  55  Marshall  v.  Grayson  (Okl,),  165 

248,   140  Pac.  534  j    SeweU  v.   Chris-       Pae,   86. 
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CHAPTER  CLIV. 
SPECIFIC  PERFORMANCE. 

§  6922.  Adequate  relief — Prosiimption. 

§  6924.  Conditional  contract. 

§  6926.  Contracts  must   be   certain. 

§  6928.  Contracts  must  be  mutual. 

§  6929.  Contracts  must  be  reasonable. 

§  6930a.  Contracts  relating  to  personal  property. 

§  6930b.  Contracts  for  personal  services. 

§  6930c.  Contracts  to  bequeath  property. 

§  6938.  Partial  performance — Imposing  terms. 

§  6942.  Limitations. 

§  6946.  Parol  contract,  when  enforceable. 

§  6948.  Parties. 

§  6963.  Tender. 

§  6965.  Time  of  performance. 

§  6966.  Time,  when  of  the  essence  of  the  contract. 

§  6967.  Time,  effect  of  delay. 

§  6979.  Complaint. 

§  6981.  Part  performance — Plaintiff's  title. 

§  6982.  Rescission  and  offer  to  restore. 

§  6989.  Defense  of  impracticability. 

§  6989a.  Jurisdiction — Venue. 

§  6992.  Decree. 

§  6922.  Adequate  relief  —  Presumption. — Specific  per- 
formance of  a  contract  cannot  be  had  when  damages  will 
afford  a  complete  relief.^  A  purchaser  who  is  in  default 
under  an  agreement  for  the  exchange  of  land  cannot  have 
specific  performance  of  the  contract,  his  remedy  is  by  an 
action  to  rescind  the  contract  and  for  damages.^  The  gen- 
eral presumption  is  that  damages  do  not  afford  an  adequate 
remedy  for  failure  to  perform  a  contract  for  the  sale  or 
exchange  of  land,  and  the  fact  that  the  vendee  may  waive 
the  contract  performance  and  have  damages  does  not  pre- 

1  Morrison   v.  Land,   169   Cal.   580,  2  Kennison  v.  Lundy,  45  Utah,  495, 

147  Pac.  259;   Cal.  Civ.  Code,  3384.  146   Pac.   552. 
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vent  him  from  having  specific  performance.'  One  wlio 
liolds  the  fee  title  and  is  entitled  to  possession  cannot  have 
specific  performance  since  he  has  an  adequate  remedy  in 
ejectment.^  The  right  to  specific  performance  does  not 
turn  upon  the  question  whether  the  contract  relates  to  real 
or  personal  property,  but  solely  upon  the  question  whether 
the  breach  can  be  adequately  compensated  in  damages.^ 
Thus  an  agreement  to  give  a  chattel  mortgage  as  security 
for  rent  to  be  paid  to  the  lessor  may  be  enforced  by  the 
lessor  because  the  value  of  the  security  depends  upon  a 
contingency  which  renders  it  impracticable  to  fix  the  value, 
and  there  is  therefore  no  standard  by  which  to  measure  the 
damages.® 

§  6924.  Conditional  contract. — An  agreement  to  buy 
land  at  a  price  to  be  fixed  by  arbitration  is  not  complete 
until  an  award  has  been  made,  but  after  such  award  it 
may  be  enforced  in  the  same  manner  as  if  the  parties  had 
agreed  upon  the  price.'^  Where  a  contract  provided  that 
it  should  be  void  at  the  option  of  the  plaintiff  unless  a  suit 
to  foreclose  was  settled  by  a  certain  date,  and  such  suit  was 
not  dismissed  until  after  the  date  although  the  money  was 
put  up  to  stay  it  before,  the  contract  cannot  be  enforced.^ 
A  contract  to  make  another  contract  upon  the  performance 
of  certain  conditions  is  enforceable.^  A  lessee  having  en- 
tered into  possession  under  his  lease  which  gives  him  an 
option  to  buy  during  the  term,  having  remained  in  posses- 

3  Berry  v.  Second  Baptist  Church,  6  Shannon  v.  Cavanaugh,  12  Cal. 
37  Okl.  117,  130  Pac.  585;  Cummings       App.   434,   107  Pac.  574. 

V.   Nielson,   42    Utah,    157,    129    Pac.  ^  j^^^^   ^_    Southern    Pac.   Co.,    163 

^19-  Cal.  182,  124  Pac.  817. 

4  Whitney  Co.  v.  Smith,  63  Or.  187, 

126  Pac.  1000;  Eoadman  v.  Harding,  »  Allen  v.  Angus,   69  Or.  494,  133 

63  Or.  122,  126  Pac.  993.  P^c.   1190,   138   Pac.    1074,   139   Pac. 

5  Wait  V.  Kern  River  Mining,  Mill-        721. 

ing  &  Dev.  Co.,  157  Cal.  16,  106  Pac.  »  Noyes   v.    Schlegel,    9    Cal.    App. 

98.  516,  99  Pac.  726. 
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sion  and  made  improvements  will  be  granted  specific  per- 
formance under  his  option.^** 

§  6926.  Contracts  must  be  certain. — Action  does  not  lie 
to  enforce  the  performance  of  a  contract,  or  for  damages 
for  its  breach,  unless  the  contract  is  complete  and  certain," 
It  must  also  be  just  and  fair/^  It  must  be  certain  not  only 
as  to  all  the  material  terms  necessarj^  to  a  complete  legal 
contract,  but  each  one  of  the  terms  must  be  expressed  in  a 
sufficiently  exact  and  definite  manner.^^  If  a  contract  was 
made  through  agents  the  authority  of  the  agents  must  be 
shown. ^^  A  contract  for  the  sale  of  land  must  describe 
the  land  so  that  the  property  may  be  identified  witliout 
resort  to  parol  evidence. ^^  It  need  not  provide  when  the 
conveyance  is  to  be  made,  as  the  grantor  is  bound  to  exe- 
cute the  deed  upon  the  payment  of  the  purchase  price, ^* 
but  the  date  of  maturity  of  a  note  and  mortgage  to  be  exe- 
cuted in  the  future  must  be  fixed  and  ascertainable."  The 
rule  as  to  the  necessary  certainty  of  a  contract  does  not 
apply  in  its  full  extent  to  a  contract  which  has  been  exe- 
cuted in  part  and  which  furnishes  the  means  of  making  it 
certain. ^^  The  uncertainty  of  the  description  in  a  contract 
of  sale  is  cured  by  the  vendor  putting  the  purchaser  in  pos- 
session.^^ Where  land  is  described  as  being  bounded  by 
certain  individuals,  the  recital  obviously  means  that  it  is 

10  Richardson  v.  Harkness,  59  15  Eaton  v.  Wilkins,  163  Cal.  74'2, 
Wash.  474,   110  Pac.  9.                                 127  Pac.  71;  Roadman  v.  Harding,  63 

11  Wineburgh  v.  Gay,  27  Cal.  App.        Or.  122,  126  Pac.  993. 

603,  150  Pac.  1003.  16  Joyce  v.  Tomasini,  168  Cal.  234, 

12  Baumann    v.    Kusian,    164    Cal.        ^42  Pac    67 

582,   44   L.   R.   A.    (N.   S.)    756,   129  ,,  ^^;^^^\.^   ^^^^^^1^   ^g   O^j    g^-^ 

^^«-  ^^^-  148  Pac.   1017. 

13  Riverside    Land    &    Irr.    Co.    v. 

CI  CA   r^  ^       A         jAn    inA  -r,  ^°  Faucett  V.  Northern  Clay  Co.,  84 

Sawyer,  24  Colo.  App.  442,  134  Pac.       ,„  _  j        < 

^Q^^     '  ^^  '  Wash.  382,  146  Pac.  857. 

14  Atwood  V.  Rose,  32  Okl.  355.  122  ^^  Mundy  v.  Irwin,  20  N.  M.  43, 
Pac.  929;   Downing  Tnv.  Co.   v.  Cool-        1*^  Pac.  1080. 

idge,  46  Colo.  345,  104  Pac.  392. 
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bounded  by  the  land  belonging  to  those  individuals,  and  the 
contract  may  be  enforced.^"  Before  a  contract  to  make  a 
will  will  be  enforced,  it  must  appear  that  it  was  fair, 
founded  upon  an  adequate  consideration,  and  definite  as 
to  the  conditions  imposed,  and,  if  the  consideration  was 
personal  services,  the  agreement  for  such  services  must  be 
definite.^^  An  oral  agreement  by  a  sister  to  keep  house  for 
her  brother  during  his  lifetime,  in  consideration  for  which 
she  should  receive  his  land  and  property  upon  his  death,  is 
sufficiently  specific.^^  Want  of  fairness  may  be  a  sufficient 
ground  for  refusing  to  decree  specific  performance,  even 
though  the  same  contract  if  executed  would  not  be  can- 
celed for  want  of  faimess.^^  Where  the  owner  of  land  has 
merely  given  a  broker  authority  to  procure  a  buyer  for  his 
land  a  buyer  so  procured  acquires  no  right  to  specific  per- 
formance against  the  owner.-^  A  greater  degree  of  cer- 
tainty is  required  in  the  contract  than  when  it  is  made  the 
basis  of  an  action  at  law.^^  An  agreement  to  convey  a  part 
of  a  tract  of  land  must  specifically  designate  what  part.^^ 

§  6928.  Contracts  must  be  mutual. — A  written  contract 
need  not  be  signed  by  both  of  the  parties,  as  the  filing  of 
a  suit  for  specific  performance  is  equivalent  to  a  written 
acceptance  of  the  contract  by  the  plaintiff.-^  Where  the 
contract  is  not  such  as  will  enable  the  vendor  to  compel 
the  purchaser  to  pay  the  price,  specific  performance  can- 

20  Joyce  V.  Tomasini,  16S  Cal.  234,  24  Lawson  v.  King,  56  Wash.  15, 
142   Pac.   67;    Hines  v.   Copeland,  23        104  Pac.  1118. 

Cal.  App.  36,  136  Pac.  728.  25  Marsh  v.  Lott,  8  Cal.  App.  384, 

21  Parsons    v.     Cashman,    23     Cal.        qj  ^^^    -^q^ 
App.  298,  137  Pac.  1109,  1111;  Oles 

V.  Wilson,  57  Colo.  246,  141  Pac.  489.  ^^  McMillan   v.   Wright,   56   Wash. 

22  Smith  V.  Cameron,  92  Kan.  652,        114,  105  Pac.  176. 

52  L.  E.  A.   (N.  S.)    1057,  141  Pac.  27  Copple  t.   Aigeltinger,   167  Cal. 

596,  706,  140  Pac.  1073;  Tutt  v.  Davis,  13 

23  Superior  Oil  &  Gns  Co.  v.  Meh-  Cal.  App.  715,  110  Pac.  690;  Flegel 
lin,  25  Okl.  809,  138  Am.  St.  Eep.  v.  Dowling,  54  Or.  40,  19  Ann.  Cas. 
942,  108  Pac.  545.  1159,  102  Pac.  178. 
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not  be  enforced  against  the  vendor  because  of  want  of 
mutuality  in  the  contract,^^  but  the  fact  that  a  purchaser 
is  liable  only  for  liquidated  damages  does  not  affect  his 
right  to  enforce  specific  perf ormance.^^  A  gift  of  soil  from 
a  certain  lot  cannot  be  enforced  by  the  donor  even  after 
the  donee  has  removed  the  top  or  surface  dirt  and  the 
donee  removes  the  dirt  at  his  own  expense.^^  A  vendor 
under  contract  to  convey  a  tract  of  land  which  he  does  not 
own  cannot  be  required  to  specifically  perform.^^  An 
agreement  to  perform  an  act  which  a  party  has  no  power 
lawfully  to  perform  and  require  to  be  done  cannot  be  spe- 
cifically enforced.^^ 

§  6929.  Contracts  must  be  reasonable. — Specific  perform- 
ance will  be  denied  when  the  rights  of  innocent  parties 
have  intervened  so  that  the  enforcement  of  the  contract 
would  be  harsh,  oppressive,  or  unjust  as  to  them,^^  but  a 
foreign  executor  acting  under  testamentary  power  cannot 
resist  the  specific  performance  of  a  contract  to  convey  land 
merely  because  it  has  risen  in  value  since  the  contract  was 
made.^^  It  is  no  defense  that  the  expense  of  performing 
the  contract  of  putting  in  a  private  crossing  over  a  rail- 
road is  much  greater  than  was  anticipated  when  the  con- 
tract was  made.^^  The  specific  performance  of  impossible 
things  will  not  be  decreed,  such  as  the  conveyance  of  a 
fee-title  interest  in  land  where  the  party  does  not  own  such 
interest,^®  but  the  defendant  cannot  set  up  such  a  defense 

28  Brown  v.  Farmers  &  Merchants'  32  Cal.   Civ.   Code,  3390;    Wolff   v. 
Nat.    Bank,    76    Or.    113,    Ann.    Gas.        Cloyne,  156  Cal.  746,  106  Pac.  104. 
1917B    1041    147   Pac.   537.  '^^  Bernard    v.    Benson,    58    Wash. 

„      ,  ..o    TTT     ,  191,  137  Am.  St.  Rep.  1051,  108  Pac. 

29  Wright    V.    Suydam,    72    Wash.        ^^^' 

587,  131  Paxj.  239.  3^  Niquette  v.  Green,  81  Kan.  569, 

30  Denver    Pressed    Brick    Co.    v.       iqq  Pae.  270. 

Le  Fevre,  25  Colo.  App.  304,  138  Pae.  35  Fox    v.     Spokane    International 

434.                                                               .  Ry.  Co.,  26  Idaho,  60,  140  Pac.  1103. 

31  Linchan  v.  Devincense,  170  Cal.  •"!«  Whitnpy    Co.   v.    Smith,    63    Or. 
307,  149  Pac.  584.  187,  126  Pae.  1000. 
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where  the  plaintiff  is  willing  to  accept  the  title  which  de- 
fendant's deed  will  convey,^'''  as  where  the  vendor  has  made 
a  subsequent  contract  of  sale  of  the  same  land  to  another 
party,  and  has  not  fully  divested  himself  of  the  legal  title.^^ 
But  one  purchasing  under  an  executory  contract  from  a 
mortgagor  cannot  enforce  conveyance  after  the  mortgagor 
has  been  foreclosed  of  all  his  interest  in  the  land.^^ 

§  6930a.    Contracts  relating  to  personal  property. — It  is 

to  be  presumed  that  the  breach  of  a  contract  of  sale  of  per- 
sonal property  can  be  compensated  for  in  damages  ;^°  but 
this  presumption  is  disputable,  and  where  adequate  relief 
cannot  be  given,  specific  perfoiTQance  will  be  decreed.*^ 
The  sale  of  standing  timber  may  be  enforced,^^  but  the  sale 
of  nursery  stock  cannot  be  enforced  because  nursery  stock 
can  be  purchased  in  the  open  market,  and  the  damage  suf- 
fered be  compensated  for  in  money.^ 

§  6930b.  Contracts  for  personal  services. — ^A  contract  for 
ordinarj^  personal  ser\'ices  cannot  be  specifically  enforced;^* 
but  where  the  services  to  be  rendered  are  of  a  peculiar 
character,  the  value  of  which  cannot  be  measured  by 
pecuniary  standards,  the  remedy  is  available."*^  A  con- 
tract appointing  an  agent  to  sell  real  estate  and  agreeing 
to  deliver  deeds  therefor  as  sold  is  not  one  which  can  be 
enforced  by  a  decree  of  specific  performance.''^ 

37  Wright  V.  Suydam,  72  Wash.  42  Omaha  Lumber  Co.  v.  Co-opera- 
587,  131  Pac.  239.                                        tive  Inv.  Co.,  55  Colo.  271,  133  Pac. 

38  McGinn  v.  Willey,  24  Cal.  App.        ^^^2. 

303    141  Pac.  49.  '*"  Emirzian  v.  Asato,  23  Cal.  App. 

251,  137  Pac.  1072. 

44  Cal.  Civ.  Code,  3390;  Emirzian 
V.  Asato,  23  Cal.  App.  251,  137  Pac. 
1072. 

40  Cal.  Civ.  Code,  3387.  45  Phillipg  v.  Bishop,  92  Kan.  313, 

41  Gilfallan   v.    Gilfallan,    168    Cal.        140  Pac.  834. 

23.   Ann.   Cas.    1915D,   784,   141   Pac.  ^">  Schilling  v.  Moore,  34  Okl.  155. 

623.  125  Pac.  487;  Baum  v.  Concord  Land 


39  Bennett  v.  United  States  Land, 
Title  etc.  Co.,  16  Ariz.  138,  141  Pac. 
717. 
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§  6030c.  Contracts  to  bequeath  property.— A  promise 
made  for  a  valuable  cousideration  to  make  a  will  in  favor 
of  the  plaintiff  maj^  bo  enforced  after  tlie  deatli  of  the  dece- 
dent/^ and  it  is  enforceable  against  the  heirs  and  executors 
of  the  promisor.''^  A  contract  under  which  land  is  con- 
veyed to  a  mother  for  life,  and  then  to  be  reconveyed  to 
the  grantor,  may  be  specifically  enforced.*^  A  child  who 
has  been  adopted  under  an  agreement  of  the  adopting  party 
to  give  all  of  his  property  to  the  child  may  be  enforced  by 
the  child.^"  A  homestead  cannot  be  conveyed  except  by  a 
conveyance  executed  and  acknowledged  by  both  husband 
and  wife  together,  but  a  parol  gift  of  a  homestead  made 
by  a  husband  and  wife  will  be  specifically  enforced,''  but 
possession  must  have  been  given  to  the  donee  and  the  donee 
must  have  taken  possession  and  made  improvements."' 
Specific  performance  of  an  agreement  to  make  a  bequest 
cannot  be  had  where  an  action  for  damages  will  afford  re- 
lief.^^  The  right  of  an  innocent  third  party  must  not  have 
intervened."^ 

§  6938.  Partial  performance— Imposing  terms.- A  pur- 
chaser from  a  husband  may  have  specific  perfonnance 
against  him  and  receive  an  abatement  in  the  agreed  price 
on  account  of  the  value  of  the  title  which  the  wife  claims,"-*^ 
but  where  the  rights  of  dower  and  curtesy  still  exist,  spe- 

&    Improvement    Co.,    24    Colo.    App.        41,  121  Pac.  1007;  Oles  v.  Wilson,  57 

397,  133  Pac.  760;  JoUiflfe  v.  Steele,       Colo.  246,  141  Pac.  489. 

9  cLl   App.  212,  98  Pac.  544.  51  Kinsell  v.  Thomas,  18  Cal.  App. 

^  ,       ,^         683,   124  Pac.  220. 

47  Carl   V.   Northcutt,   48   Colo.   47,  ^^  ^  ^^   ^^^^^^^    g^   ^^    ^33^ 

108  Pac.  994;   Schoonover  v.  Schoon-  ^^^  ^^^    ^^       ^^^^^^^  ^_  ^arsen,  69 

over,    86    Kan.    487,    38    L.    R.    A.  ^^   ^^      ^^^  ^^^    ^^g^_ 

(N.  S.)   752,  121  Pac.  485.  .3  ^^^^^-^^^  ^.  l^^^^  169  Cal.  580, 

48  Dillon  V.  Gray,  87  Kan.  129,  123  ^^j  ^^^    259. 

Pac.  878.  54  Barry    v.    Beamer,    8    Cal.    App. 

49  Keefe    v.   Keefe,    19    Cal.    App.       200,  96  Pac.  373. 

310,  125  Pac.  929.  54a  Williams   v.   Wessels,    94    Kau. 

50  Furman  v.  Craine,  18  Cal.  App.       71,  145  Pac.  856. 
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cific  performance  of  a  contract  for  the  sale  of  land  executed 
by  the  husband  alone  will  not  be  enforced,  since  the  decree 
would  have  the  effect  of  forcing  the  spouse  to  join  in  the 
deed,  and  equity  would  be  lending  its  aid  for  such  coercion^ 
which  would  in  effect  be  the  making  of  a  new  contract  or 
the  making  of  a  contract  for  the  party  who  did  not  sign.^^ 
Though  an  agreement  describes  a  larger  estate  than  the 
vendor  owns  or  intended  to  convey,  he  may  be  compelled 
to  convey  what  he  has,^^  and  where,  subsequent  to  the  mak- 
ing of  a  contract  of  sale  the  vendor  disposes  of  a  part  of 
the  land,  he  may  still  be  compelled  to  convey  what  he  has 
remaining  making  proper  deduction  in  price." 

§  6942.  Limitations. — A  vendee  in  possession  is  not 
barred  from  suing  for  specific  performance  by  delay  for 
any  period  of  time,  since  his  possession  is  a  continued  as- 
sertion of  his  claim,^^  and  this  right  extends  to  the  admin- 
istrator of  the  estate  of  the  vendee.^^  A  delay  of  two  or 
three  months  before  bringing  action  for  specific  perfonn- 
ance  will  not  bar  the  purchaser,  especially  where  there  has 
been  no  great  fluctuation  in  value,^°  and  it  does  not  ap- 
pear that  the  vendor  has  been  prejudiced  by  the  delay.^^ 
But  where  a  purchaser  out  of  possession  waits  six  years 
before  asserting  title  or  claim  he  is  barred  by  the  stat- 
ute.^^  Where  the  holder  of  an  option  to  buy  made  a  tender 
which  was  repudiated  by  the  owner,  and  then  waited  for 

55  Leo  V.  Deitz,  63  Or.  261,  127  co  Boone  v.  Templeman,  158  Cal. 
Pac.  550.  290,  139  Am.  St.  Kep.  126,  110  Pac. 

56  Bogard  v.  Barhan,  56  Or.  269,  947 .  Tutt  v.  Davis,  13  Cal.  App.  715, 
108  Pac.  214.  110  Pac.  690;  Tacoma  Water  Supply 

5T  Wellington  Realty  Co.  v.  Gilbert,       Co.  v.  Dumermuth,  51  Wash.  609,  99 
24    Colo.    App.    118,    131    Pac.    803;       Pac,  741. 
Riverside  Land  &  Irr.  Co.  v.  Sawyer, 
24  Colo.  App.  442,  134  Pac.  1011. 

58  Wright  V.  Brooks,  47  Mont.  99, 
130  Pac.  968. 

59  Shorett  v.  Kniulscn,  74  Wash.  62  Hopkins  v.  Lewis,  18  Cal.  App. 
448,  133  Pae.  1029.                                      107,  122  Pac.  433. 


61  Boone  v.  Templeman,  158  Cal. 
290,  139  Am.  St.  Rep.  126,  110  Pac. 
947. 
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three  years  during  which  time  the  value  increased  con- 
siderahly,  he  is  barred.^^  The  court  will  consider  whether 
the  lapse  of  time  will  work  any  prejudice  to  a  third  party.^^ 

§  6946.  Pajol  contract,  when  enforceable. — Tlie  enforce- 
ment in  equity  of  a  verbal  contract  for  sale  of  property 
rests  solely  upon  the  theory  that  a  party  entering  into  a 
verbal  agreement  should  not  be  permitted  to  withdraw 
therefrom  and  thereby  defraud  the  adverse  party .^'"^  The 
statute  of  frauds  does  not  bar  an  action  upon  a  parol  agree- 
ment to  keep  house  for  a  brother  in  consideration  of  which 
the  brother  is  to  convey  certain  property  at  his  deatli.^^ 
Specific  performance  of  an  agreement  will  be  enforced  in 
case  of  a  part  performance  by  one  party  ;^'^  as  where  a  wife 
orally  agrees  to  will  her  property  to  her  husband  in  con- 
sideration of  his  conveying  the  property  to  her,^^  or  where 
a  purchaser  takes  possession  and  makes  permanent  im.- 
provements.®^  But  specific  performance  has  been  denied 
even  where  part  performance  has  been  done  by  one  party 
in  the  following  cases:  Where  the  buyer  took  possession  of 
the  land  without  consent  of  the  owner  ;'^"  where  the  vendor 
attempted  to  enforce  the  contract  against  the  vendee  upon 
the  strength  of  his  having  taken  possession  and  promised 

63  Marsh  v.  Lott,  156  Cal.  643,  105  67  Houser  v.  Hobart,  22  Idaho,  735, 
Pac.  968.                                                         43  L.  R.  A.    (N.   S.)    410,   127  Pac. 

64  Parkside    Realty    Co.    v.    Mac- 

Donald,  166  Cal.  426,  137  Pae.  21.  ''  ^^^^°^  ^-   Schoonover,   89   Kan. 

'  388,   131    Pac.   147. 

65  Cal.  Civ.  Code,  1091;  Kinsell  ▼.  69  Zeuske  v.  Zeuske,  62  Or.  46,  124 
Thomas,  18  Cal.  App.  683,  124  Pac.  Pac.  303;  Ferryman  v.  Woodward,  37 
220.  Okl.    792,   133    Pac.    244;    Tonseth   v. 

66  Smith  V.  Cameron,  92  Kan.  652,  Larsen,  69  Or.  387,  138  Pac.  lOSO; 
52  L.  R.  A.  (N.  S.)  1057,  141  Pac.  Milwaukee  Land  Co.  v.  Ruesink,  50 
596;   Taylor  v.  Taylor,  79  Kan.   161,  Mont.  489,  148  Pac.  396. 

99   Pac.    814;    Purcell   v.    Corder,   33  70  Fritz  v.  Mills,  170  Cal.  449,  150 

Okl.  68,  124  Pac.  457;  Kelley  v.  Pac.  375;  Baldridge  v.  Centgraf,  82 
Devin,  65  Or.  211,  132  Pac.  535.  Kan.  240,  108  Pac.  83. 
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to  buy;"  where  the  vendee  who  was  to  assume  a  certain 
mortgage  had  been  in  possession  but  the  vendor  had  con- 
tinued the  mortgage  in  force  ;'^^  where  the  parol  agreement 
was  to  convey  if  the  purchaser  would  pay  the  taxes  and 
assessments  and  he  paid  the  taxes  but  not  the  assessments 
upon  the  debt,  and  the  amount  paid  was  less  than  a  rea- 
sonable rentalJ^  As  a  general  rule,  the  specific  perform- 
ance of  an  oral  contract  for  the  sale  of  land  may  be  decreed 
where  possession  is  taken  with  the  vendor's  knowledge  or 
consent  and  is  followed  by  the  improvement  of  the  prop- 
erty, though  no  part  of  the  purchase  price  has  been  paid.'^ 

§  6948.  Parties. — A  purchaser  of  land,  having  a  writ- 
ten contract  to  buy  from  the  vendee  of  the  owner  of  the 
land,  may  properlj^  bring  an  action  for  specific  perform- 
ance against  both  the  owner  and  his  vendee.'^^  Where  the 
owner  of  land  sold  to  the  vendee  and  received  his  money 
and  the  vendee  was  placed  in  possession,  but  the  vendee 
had  not  received  his  deed,  and  thereupon  the  land  was  sold 
under  execution  against  the  vendor,  such  purchaser  in  pos- 
session may  maintain  an  action  against  the  purchaser  at 
the  execution  sale  for  specific  performance."^®  A  purchaser 
who  has  not  assigned  his  contract,  but  who  has  sold  the 
land  to  another  party  upon  a  different  contract,  is  still  an 
interested  party  so  that  he  may  maintain  an  action  for  spe- 
cific performance  against  the  original  owner  and  vendor." 
In  an  action  for  breach  of  a  loan  contract,  the  public  trus- 
tee who  is  trustee  in  the  deed  is  not  a  necessary  party  but 

71  Baldridge  v.  Centgraf,  82  Kan.       130  Pac.  96S;   Kinsell  v.  Thomas,  18 
-240,  108  Pac.  83.  Cal.  App.  683,  124  Pac.  220. 

ivT-,i      io  r.  1    A         119  ^^  "^^elch  V.  Mcintosh,  89  Kan.  47, 

72  Fntz  V.  Mais,  12  Cal.  App.  113,       ^^^  ^^^  ^^^ 

106  Pac.   725.  -«  r-     ^      n  u     i  .jo    r.       io 

'6  Cantwell   v.   Barker,   62   Or.    12, 

73  Tonseth  v.  Larsen,   69   Or.   387,       i24  Pac.  264. 

138  Pac.  1080.  77  Rittrick   v.    Consolidated    Imple- 

74  Wright  V.  Brooks,  47  Mont.  99,       ment  Co.,  51  Wash.  469,  99  Pac.  303. 
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is  a  proper  party  defendant/^  In  an  action  to  enforce  a 
contract  made  by  the  testator  during  his  lifetime  to  be- 
queath one-third  of  his  property  to  plaintiff,  residuary 
legatees  are  necessaiy  parties,  but  those  receiving  small 
specific  legacies  are  not  necessaiy  but  are  proper  partiesJ** 
A  subsequent  purchaser  of  land  is  the  proper  party  against 
whom  to  enforce  an  oil  or  gas  lease  executed  with  the  prior 
owner.^^  In  Washington,  the  plaintiff  cannot  maintain  an 
action  to  enforce  specific  performance  of  a  contract  to  ex- 
change community  property  where  his  wife  is  neither  a 
party  to  the  contract  nor  to  the  suit.®^ 

§  6963.  Tender. — A  vendor  cannot  enforce  specific  per- 
formance unless  he  has  executed  a  sufficient  deed  as  to  the 
vendee  or  brought  it  into  court,  and  a  deed  executed  in  an- 
other state,  and  not  authenticated  to  have  been  executed 
in  accordance  with  the  laws  of  that  state,  is  not  evidence 
of  performance  by  the  vendor  where  it  does  not  appear  to 
liave  been  executed  in  accordance  with  the  law  of  the 
forum.^^  An  offer  of  payment  of  price  made  upon  condi- 
tions which  are  not  objected  to  is  sufficient  to  authorize  the 
action  of  specific  performance.^^  If  the  title  is  to  pass  upon 
the  payment  of  the  purchase  price,  the  purchaser  must 
accompany  his  application  for  a  deed  with  an  offer  to  pay 
the  balance  due.^^  The  holder  of  an  option,  having  refused 
to  purchase  at  the  price  stipulated,  cannot,  after  a  sale 
to  another,  maintain  a  bill  for  cancellation  of  his  deed 
and  have  specific  performance.^^     Where  an  actual  tender 

78  McKeown  v.  Lawrence,  56  Colo.  82  Knolhoff  v.  Mark,  68  Or.  437, 
106,  136  Pac.  1014.  Ann.  Cas.  1915D,  1229,  136  Pac.  893. 

79  Oles  V.  Wilson,  57  Colo.  246,  141  53  ^^^^^  ^_  ^^^^^.^^  ^gg  ^^j  gg„^ 
Pac.  489.  J47  p^^^    g^^ 

80  Kolaehny  v.  Galbreath,  26  Okl. 

772,   38   L.   K.   A.    (N.    S.)    451,    110  ®*  Bennett  v.  United   States  Land 

Pac.  902;   Copple  v.  Aigeltinger,  167  T.  &  L.  Co.,   16  Ariz.   138,   141   Pac. 

Cal.  706,  140  Pac.  1073.  717. 

81  rhapmnn  v.  Hill,  77  Wash.  475,  8r,  CnmnuTi|TS  v.  Nielson,  46  Utah, 
137   Pae.  1041.  294,  150  Pac.  295. 
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would  have  been  refused  and  the  money  was  in  the  bank 
to  be  paid  over  at  any  time  the  conditions  were  met,  the 
jDurchaser  may  have  a  specific  performance.^®  But  the  rule 
that  proof  of  tender  will  not  be  required  where  it  will  be 
futile  does  not  apply  where  a  contract  thought  to  be  in 
force  has  been  forfeited  according  to  its  terms.^'^  In  Cali- 
fornia, suit  lies  to  enforce  the  performance  of  a  contract  to 
convey  where  a  proper  tender  has  been  made  by  the  plain- 
tiff purchaser  even  though  the  tender  is  not  good  under 
Civil  Code,  section  1500.^^  The  right  of  a  buyer  to  specific 
performance  is  not  barred  by  the  fact  that  on  the  day  fixed 
for  payment  he  did  not  have  money  to  purchase,  where  he 
had  arranged  to  borrow  by  using  the  land  and  other  prop- 
erty as  security,  and  the  title  was  not  marketable  so  that 
he  could  borrow.®^  Where  a  purchaser  agrees  to  give  a 
second  mortgage  as  part  pajonent,  the  agreement  is  sub- 
stantially complied  with  by  a  mortgage  which  is  subject 
to  three  other  mortgages,  where  their  total  amount  is  the 
same  as  that  to  which  the  parties  had  agreed.^*^  If  the 
vendor  denies  the  existence  of  the  agreement,  the  purchaser 
need  not  tender  payment  before  bringing  suit  for  specific 
performance.^^  Where  the  vendor  gives  the  plaintiff  a 
right  to  refuse  the  land  at  a  price  as  low  as  any  other  bona 
fide  offer  for  it,  specific  performance  may  be  had  if  the 
owner  sells  to  another  party  without  having  given  plain- 
tiff the  right,  and  without  any  tender.^^  The  general  rule 
that  repudiation  of  an  executory  contract  by  one  party  re- 
lieves the  corresponding  obligor  from  the  necessity  of  ten- 
dering performance  as  a  prerequisite  to  maintaining  a  suit 

86  McCarty  v.  Helbling,  73  Or,  356,  90  Welch  v,  Mcintosh,  89  Kan.  47, 
144  Pac.  499.                                                 130  Pae.  641. 

87  Boger  V.  Bell,  84  Wash.  131,  146  _,  .  ^  „    .  ,      .„    ^ 
p            g                  '                                              91  Whitney    Co.    v.    Smith,    63    Or. 

^s*fl'  J  ^        n     1      10  r.  1     A         oon         187,     126     Pae.     1000;     Niquette     v. 

88  Peck  V.  Coyle,  19  Cal.  App.  390,  '  _  „    ,'      ^        

125  Pac    1073  t'f         >       ^^^^^^  g^  ^^^    ggg^  ^^g  p^^.    270. 

89  Brown    v.    Eeichliug,    86    Kan.  92  Cummings   v.   Nielson,  42   Utah, 
640,  121  Pac.  1127.                                       157,  129  Pac.  619. 
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to  enforce  specific  perfonnance,  is  not  applicable  to  a  uni- 
lateral contract  giving  an  option  to  purchase  property 
within  a  certain  period,  since  until  the  holder  of  the  option 
accepts  the  offer  contained  therein,  there  is  no  mutuality 
and  no  contract  obligating  the  holder  of  the  option.^^ 

§  6965.  Time  of  performance. — A  court  of  equity  will 
not  compel  specific  performance  of  a  contract  in  favor  of 
one  who  has  not  been  diligent  in  performing  his  obligation 
under  the  contract.®*  A  purchaser's  refusal  to  complete  a 
transaction  until  a  patent  from  the  government  is  issued 
and  recorded  does  not  preclude  him  from  suing  for  specific 
performance  after  notice  to  him  of  the  recording  of  the 
patent,  although  at  the  time  of  his  refusal  the  receiver's 
final  certificate  had  been  issued.®^  An  offer  of  performance 
at  the  time  of  trial,  where  the  other  party  had  repudiated 
the  agreement,  is  sufficient  on  the  part  of  the  plaintiff.^^ 

§  6986.     Time,  when  of  the  essence  of  the  contract. — The 

vendee  under  a  contract  of  sale  in  which  time  is  of  the 
essence  and  who  is  in  default  in  his  payment  may  not  have 
specific  performance  without  showing  some  excuse  of  justi- 
fication for  his  default,®'^  unless  the  vendor  has  by  his  acts 
or  conduct  acquiesced  therein.^* 

§  6967.  Time,  effect  of  delay. — ^If  the  delay  in  complet- 
ing a  contract  for  the  sale  of  real  estate  occurs  witiiout  fault 
of  the  plaintiff,  the  contract  may  be  enforced.^®     The  pur- 

93  Marsh  v.  Lott,  8  Cal,  App,  384,  ^^  Monarch  Portland  Cement  Co.  v. 
97  Pae.  163;  Rude  v.  Levy,  43  Colo.  Washburn,  89  Kan.  874,  13.3  Pac.  156. 
482,  127  Am.  St.  Rep.  123,  24  L.  R.  A.  ®^  Kiefer  v.  Carter  Contracting  etc. 
(N.  S.)    91,  96  Pac.  560.  Co.,    59    Wash.    108,    109    Pae.    332; 

Bcrdinoau   v.    Schock,   21    Colo.   App. 

94  Towner  v.  Blue,   59   Wash.   164,        ^g^    ^^^  p^^    ^^g 

109  Pac.  601;  In  re  Grogan's  Estate,  ^3  ^^^^^^\^  Columbia  Canal   Co., 

38  Mont.  540,  100  Pac.  1044.  ^^  ^^^^    ^^^^  ^32  ^^^    gg^ 

95  McCarty  v.  Helbling,  73  Or.  356,  i>o  Price  v.  Immel,  48  Colo.  163,  109 
144  Pac.  499.                                                  Pac.  941. 
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chaser  must  plead  and  show  some  equitable  ground  for  his 
delay  to  compel  the  vendor  to  perform.^""  Mistake  as  to 
the  time  of  payment  is  an  equitable  defense -/^^  but  where 
the  purchaser's  delay  amounts  to  an  abandonment  of  the 
contract,  there  are  no  equitable  grounds  for  allowing  such 
IDerformance.^"^  Where  a  vendor  receives  payment  with- 
out objection  after  the  time  when  the  contract  is  forfeited 
by  its  terms,  he  thereby  waives  the  default,  and  the  pur- 
chaser upon  tendering  the  price  may  have  specific  per- 
formance.^^^  Where  the  passing  of  the  deed  and  the  pay- 
ment of  the  money  are  concurrent  one  cannot  complain 
because  of  the  lapse  of  time  if  he  has  not  made  tender  him- 
self.^*'* If  the  vendor  waives  objection  to  the  sufficiency 
of  the  tender,  the  vendee  does  not  have  to  prove  the  pay- 
ment of  taxes  under  a  land  contract.^®^  Any  objection  to 
the  amount  of  land  tendered  must  be  made  at  the  time  of 
the  tender.^"^  A  vendor  who  asks  for  and  is  given  more 
time  in  which  to  perfect  his  title  cannot  compel  his  vendee 
to  accept  what  title  he  has  with  a  deduction  for  defects,  but 
the  vendee  may  enforce  by  specific  performance  the  con- 
veyance of  the  complete  title  when  it  is  obtained/^'^  The 
fact  that  a  parol  agreement  to  extend  the  time  of  perform- 
ance is  void  under  the  statute  of  frauds  will  not  preclude 
the  purchaser  from  enforcing  specific  performance,  where 
the  vendor  is  in  default  and  has  waived  the  purchaser's 
delay.^*'^ 

100  Noyes  v.  Sehlegel,  9  Cal.  App.  105  Lucy  v.  Davis,  163  Cal.  611,  126 
516,  99  Pac.  726.                                            Pac.  490. 

101  Haas  v.  Coburn,  22  Idaho,  47,  ^^^  ^^^^     ^^^^^^     ^iv.     Proc.     2076; 

124  Pae.  476.  Smiley  v.  Eead,  163  Cal.  644,  126  Pac. 

102  Collins   V.   Keller,    62    Or.    169,        ^gg 
124   Pac.   681;    Eriekson   v.   Cook,   67 

Wash.  251,  121  Pac.  825.  '°^  P"'^^  ^-   ^'^'^^^>   ^^   ^olo.   1G3, 

103  Berry       v.       Second       Baptist       109  Pac.   941. 

Church,  37  Okl.  117,  130  Pae.  585.  108  McCfeirty    v.    Helbling,    73    Or. 

104  Wright    V.    Suydam,    72    Wash.       356,  144  Pac.  499;   Sparks  v.  Mauk, 
587    131  Pac.  239.  170  Cal.  122,  148  Pac.  926. 
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§  6979.  Complaint. — In  the  complaint  the  plaintiff  may 
allege  due  perfomiance  of  his  part  of  the  contract  in  gen- 
eral terms,^^^  and  likewise  that  he  has  no  adequate  remedy 
at  law,^^*^  and  that  the  consideration  was  adequate."^  But 
it  must  state  facts  showing  that  the  contract  is  equitable 
and  reasonable.^^^  Where  the  property  in  question  is 
personal  property,  there  must  be  an  allegation  that  dam- 
ages will  not  afford  adequate  relief."^  The  complaint 
should  plead  facts  which  show  that  the  contract  is  sup- 
ported by  an  adequate  consideration  and  that  it  is  jusf 
and  reasonable  as  to  the  defendant.^^^  It  need  not  allege 
in  so  rhany  words  that  there  is  an  adequate  consideration 
if  that  fact  appears  from  the  other  allegations;"^  but  an 
allegation  that  the  contract  was  fair,  equitable,  and  rea- 
sonable is  not  sufficient."^  The  complaint  must  also  show 
performance  or  a  willingness  to  perform,""^  and  that  a  ten- 
der was  actually  made  or  would  have  been  useless."^  It 
should  also  describe  the  property  with  such  accuracy  that 
it  can  be  located  by  an  officer  of  the  court."^  The  com- 
plaint must  also  show  that  the  vendor  was  the  owner  at 
the  time  of  the  execution  of  the  contract  or  at  the  time  of 

109  Cal.  Code  Civ.  Proe.  457;  Gil-  234,  142  Pac.  67;  Cal.  Civ.  Code, 
fallan  v.  Gilfallan,  168  Cal.  23,  Ann.  3391;  McEae  v.  Eoss,  170  Cal.  74,  148 
Cas.  1915D,  784,  141  Pac.  623.  Pac.  215;  Minaker  v.  Sunset  Building 

110  Lowery  v.  Cole,  47  Mont.  64,  &  Eeal  Estate  Co.,  25  Cal.  App.  771, 
130  Pac.  410.  145  Pac.  542. 

111  Brown  v.  Town  of  Sabastopol,  115  Boyd  v.  Warden,  163  Cal.  155, 
153  Cal.  704,  19  L.  E.  A.  (N.  S.)  178,  124  Pac.  841. 

96  Pac.  363.  ii6  Smiley   v.   Eead,    163   Cal.   644, 

112  Stiles  V.  Hermosa  Beach  Land  126  Pac.  486;  Walter  G.  Eeese  Co.  v. 
&  W.   Co.,  8   Cal.  App.   352,   97   Pac.        House,  162  Cal.  740,  124  Pac.  442. 

91 ;   Martin  v.  Condrey,  13  Cal.  App.  117  Loeffler  v.  Wright,  13  Cal.  App. 

618,  110  Pac.  457.  224,   109   Pac.  269. 

113  Young  V.  Matthew-Turner  Co.,  US  Long  v,  Needham,  37  Mont. 
168  Cal.  671,  143  Pac.  1029;  Cal.  Civ.  408,  96  Pac.  731. 

Code,    3387;    Omaha   Lumber    Co.    v.  us  Bogard  v.  Barhan,  52  Or.   121, 

Co-operative   Inv.    Co.,   55   Colo.    271,  132   Am.  St.  Eep.  676,  96  Pac.  673; 

133  Pac.   1112.  Burns  v.  Witter,  56  Or.  368,  108  Pac. 

114  Joyce    V.    Tomasini,    168    Cal.  129. 
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• 
the  commencement  of  the  action.^^^  A  supplemental  com- 
plaint may  be  filed  making  the  purchaser  at  execution  sale 
under  a  judgment  against  the  vendor  a  party  defendant, 
and  may  contain  an  allegation  that  such  purchaser  had 
knowledge  of  plaintiff's  claim  under  a  contract  to  pur- 
chase.^^^ 

§  6981.  Part  performance — ^Plaintiff's  title. — The  decree 
should  enforce  the  contract  as  an  entirety,  if  possible,  but 
if  not  possible,  it  may  enforce  it  in  part  and  award  com- 
pensation in  damages  or  a  deduction  in  price. ^^^  In  Ore- 
gon, a  party  cannot  enforce  specific  performance  of"  a  con- 
tract for  the  sale  of  community  property  where  the  wife 
did  not  join  in  the  contract  and  the  purchaser  had  knowl- 
edge that  the  vendor  was  married,^^^  but  the  opposite  rule 
prevails  in  Kansas.^^* 

§  6982.  Rescission  and  offer  to  restore. — Where  the 
plaintiff  purchased  a  drug  stock  from  the  defendant  and 
paid  part  of  the  price,  and  thereafter  repudiated  the  trans- 
action before  title  passed  and  the  defendant  retook  the  pos- 
session of  the  stock,  defendant's  only  right  of  action  is  in 
damages.^^^  One  who  agreed  in  writing  to  sell  land,  and 
afterward  accepted  a  mortgage  in  lieu  of  cash,  cannot  de- 
feat an  action  for  specific  performance  upon  the  ground 
that  the  subsequent  arrangement  was  an  oral  modification 
of  the  contract.^^^  The  rule  requiring  the  vendor  when  he 
elects  to  rescind  to  restore  everything  of  value  received  by 
him,  does  not  apply  to  a  defendant  in  a  suit  for  specific 

120  Morrisey  v,  Strom,  57  Wash.  123  Leo  v.  Deitz,  63  Or.  261,  127 
487,    107   Pac.    191.  Pac.  550. 

121  Cantwell  v.  Barker,  62  Or.  12,  124  Williams  v.  Wessels,  94  Kan. 
124  Pac.  264.  71,  145  Pac.  856. 

122  Riverside  Land  &  Irr.  Co.  v.  125  McCrea  v.  Ford,  24  Colo.  App. 
Sawyer,  24  Colo.  App.  442,  134  Pac.  506,  135  Pac.  465. 

1011;    Wellington   Realty   Co.   v.   Gil-  126  Welch  v.  Mcintosh,  89  Kan.  47, 

bert,  24  Colo.  App.  118,  131  Pac.  803.       130  Pac.  641. 
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performance  by  the  vendee,  where  the  vendor  pleads  an 
abandonment  of  the  contract  and  does  not  set  up  any 
affirmative  equitable  defense.^-'^  Where  the  vendor  has 
given  the  vendee  notice  that  payment  must  be  made  of  the 
deferred  and  delinquent  payments  within  ten  days,  and 
such  payment  is  not  made  and  the  contract  is  declared  at 
an  end,  a  tender  made  by  the  vendee  thereafter  is  too  late, 
even  though  the  vendor  does  not  offer  to  return  the  earnest- 
money  which  had  been  paid.^^^ 

§  6989.  Defense  of  impracticability. — A  court  will  not 
render  a  decree  of  specific  perfoi*mance  where  it  cannot 
compel  peiformance.^^^  A  vendor  will  not  be  denied  his 
right  to  specific  performance  merely  because  he  can  at  the 
time  sell  the  land  upon  the  market  for  the  contract  price.-^^'* 
Where  the  vendor  has  taken  some  property  in  part  pay- 
ment, and  has  acknowledged  receipt  of  a  certain  amount  of 
money  as  representing  the  value  of  the  property  received 
in  trade,  he  cannot  afterward,  in  the  absence  of  fraud,  show 
that  the  sum  specified  in  the  contract,  the  receipt  of  which 
was  acknowledged  by  him,  was  not  the  tender  received. ^^^ 
A  party  may  have  a  contract  reformed  and  specifically  en- 
forced in  the  same  action,  but  in  the  absence  of  any  request 
to  reform  he  cannot  claim  that  there  is  any  misunderstand- 
ing in  the  contract  or  that  it  does  not  represent  the  actual 
agreement. ^^^ 

§  6989a.  Jurisdiction  —  Venue. — A  decree  for  specific 
perfoiTnance  operates  m  yersonmn  and  in  a  limited  and 
qualified  sense  in  rem,  if  the  property  is  within  the  court's 

127  Martin  v.  Spaulding,  40  Ok'-.  130  Waratah  Oil  Co.  v.  Keward  Oil 
191,  137  Pac.  882.  Co.,  23  Cal.  App.  638,  139  Pac.  91. 

128  JoliDson  V.  Lara,  STO  Wash.  368,  131  Boyd  v.  Warden,  163  Cal.  155, 
97  Pac.  231.  124  Pac.  841. 

129  Tropico  Land  &  Imp.  Co.  v.  132  Voight  v.  Fidelity  Inv.  Co.,  49 
Lambourn,  170  Cal.  33,  148  Pac.  206.  AVash.  612,  96  Pae.  162. 
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jurisdiction  and  the  defendant  is  absent.^^'  An  action  to 
enforce  a  contract  to  make  a  will  must  be  brought  in  a  court 
of  original  and  general  equitable  jurisdiction,  as  the  pur- 
pose is  to  impose  a  trust  upon  property  of  the  deceased 
after  payment  of  his  debts.^^* 

§  6992.  Decree. — Where  both  parties  are  in  default  a 
court  of  equity  will  place  them  in  statu  quo}^^  A  money 
payment  cannot  be  required  if  an  action  for  damages  would 
have  afforded  adequate  relief/^®  and  except  where  the  con- 
sideration has  been  paid  by  the  vendee  and  the  vendor  can- 
not convey,  damages  may  be  awarded  to  the  amount  of  the 
value  of  the  land  together  with  interest.^"  In  some  in- 
stances where  specific  performance  and  damages  are  sought 
and  the  contract  is  too  uncertain  to  be  enforced,  the  court 
may  proceed  with  the  cause  as  an  action  for  damages.^^* 
The  decree  for  performance  may  give  the  vendee  judgment 
for  any  money  realized  by  the  vendor  while  holding  the 
legal  title  in  trust.^^^  A  decree  for  specific  performance 
must  not  be  so  entered  as  to  be  an  option  on  behalf  of  either 
party.^^*^  It  may  require  the  vendor  to  execute  a  convey- 
ance within  a  specified  time,  or  in  the  alternative  commit 
him  to  jail  until  the  deed  is  executed."^ 

133  Wait  V.  Kern  River  Mining,  M.  138  Riverside  Land  &  Irr.  Co.  v. 
&  D.  Co.,  157  Cal.  16,  106  Pae.  98.  Sawyer,  24  Colo.  App.  442,  134  Pae. 

134  Oles  V.  Wilson,  57  Colo.  246,  1011;  Winckler  v.  Strickler,  70  Wash. 
141  Pae.  489.  635,  127  Pae.  206. 

135  Francis  v.  Brown,  22  Wyo.  528,  139  McGinn  v,  Willey,  24  Cal.  App. 
145  Pae.  750.  303,  141  Pae.  49. 

13G  Morrison  v.  Land,  169  Cal.  580,  140  Thompson  v.   Burns,   15   Idaho, 

147  Pae.  259.  572,  99  Pae.   111. 

137  Ball  V.  White  (Okl.),  150  Pae.  i^i  Wright    v.    Suydam,    79    Wash. 

901.  550,  140  Pae.  578. 
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CHAPTER  CLV. 

QUO   WARRANTO  — USURPATION   OF   FRANCHISE 

OR  OFFICE. 

§  7020.     The  action  in  general, 

§  7022.     Statutory  quo  warranto. 

§  7027.     Election   contest — Discretion  of  the  court. 

§  7029.     Venue  and  time  to  sue. 

§  7030.     Parties  who  may  sue. 

§  7031.     Parties  defendant — Cities. 

§  7031a.  Parties  defendant,  public  officers. 

§  7031b.  Parties   defendant — Corporations. 

§  7033.     Averments  in   complaint. 

§  7048.     Defenses. 

§  7052.     Burden  of  proof. 

§  7053.     Judgment. 

§  7020.  The  action  in  general. — Quo  warranto  to  try  title 
to  a  public  office  is  not  a  proceeding  against  the  officer  as 
such  but  is  an  inquiry  as  to  whether  he  is  a  lawful  holder 
of  the  office.^  The  ancient  writ  was  in  the  nature  of  a  writ 
of  right  used  by  the  king  against  persons  claiming  or  usurp- 
ing an  office,  while  a  proceeding  by  infoimation  under  the 
present  day  statutes  is  a  prosecution  to  find  the  usurper 
and  oust  him  from  office,  franchise,  or  liberty.^ 

§  7022.  Statutory  quo  warranto. — The  statutes  generally 
abolish  the  writs  of  quo  warranto  as  such  but  the  jurisdic- 
tion and  power  of  the  court  is  not  changed,  and  the  same 
relief  is  obtainable,^  and  the  same  rules  of  procedure  obtain 

1  state  V.  Leib,  17  N.  M.  270,  125  Ann.  Cas.  1914B,  230,  122  Pac.  292; 
Pac.    601;    McKee    v.    Adair    County       L.  0.  L.  363. 

Election  Board,  36  Okl.  258,  128  Pac.  3  State   v.    Port   of   Tillamook,    62 

294.  Or.   332,   Ann.    Cks.    1914C,   483,   124 

2  State  V.  Sengstacken,  61  Or.  455,       Pac.  637 j  L.  0.  L.  363. 
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as  in  other  actions.*  It  is  the  only  proper  remedy  by  which 
a  property  owner  in  an  irrigation  district  may  test  the 
legality  of  the  organization  of  the  district  and  the  right 
of  the  officers  to  act,^  but  mandamus  instead  of  quo  ivar- 
ranto  is  the  proper  remedy  to  compel  election  officers  to 
perform  their  duty  in  counting  ballots  and  making  returiis,^ 
and  the  remedy  for  unlawfully  acting  as  a  corporation  is 
by  quo  warranto  and  not  in  equityJ  The  validity  of  the 
organization  of  a  de  facto  protection  district  can  be  deter- 
mined only  by  quo  warranto  by  consent  of  the  attorney 
general.* 

§  7027.    Election  contest  —  Discretion  of  the  court. — ^In 

addition  to  the  statutory  remedy  for  a  contest  of  election, 
the  extraordinary  remedy  by  quo  warranto  may  be  used  to 
try  the  right  to  office.^  As  a  rule,  permission  to  file  an  in- 
formation rests  in  the  sound  discretion  of  the  court,  at  least 
where  such  request  comes  from  a  private  person.^^ 


§  7029.  Venue  and  time  to  sue. — An  action  to  test  the 
validity  of  an  organization  in  the  county  is  properly 
brought  against  the  persons  acting  in  a  corporate  capacity 
in  the  county  wherein  they  reside  or  may  be  summoned, 
or  in  any  court  of  general  jurisdiction  to  which  they  may 
voluntarily  submit  themselves.^^  In  the  absence  of  any 
special  statutory  limitation,  lapse  of  time  does  not  prevent 


4  state  V.  City  of  Harper,  94  Kan. 
478,  Ann.  Cas.  1917B,  464,  146  Pac. 
1169;  Newhouse  v.  Alexander,  27  Okl. 
46,  Ann,  Cas.  1912B,  674,  30  L.  R.  A. 
(N.  S.)   602,  110  Pac.  1121. 

5  People  V.  Lrockhard,  26  Colo. 
App.  439,  143  Pac.   273. 

6  Territory  v.  Suddith,  15  N.  M. 
728,  110  Pac.  1038. 

"t  Community  Ditches  etc.  Co.  v. 
Tiilarrsa  Community  Ditch,  16  N.  M. 
750,   120  Pac.  301. 


8  Barnes  v.  Board  of  Supervisors, 
13  Cal.  App.  760,  110  Pac.  820. 

9  Little  V.  Davis,  80  Kan.  777,  104 
Pac.  500. 

10  State  V.  Van  Stone,  17  N.  M. 
41,  121  Pa^e.  611;  Canon  City  Labor 
Club  V.  People,  21  Colo.  App.  37,  121 
Pac.  120;  State  v.  Bowden,  80  Kan. 
49,  101  Pac.  654. 

11  Seville  v.  Tolbert  (Okl.),  137 
Pac.  101. 
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the  maintenance  of  the  action  because  it  does  not  run 
against  the  sovereign/^  but  an  action  brought  to  test  the 
right  of  commissioners  to  call  and  hold  an  election  for  the 
incorporation  of  a  town  is  premature,  as  the  test  should 
be  made  after  the  incorporation.^* 

§  7030.  Parties  who  may  sue. — The  attorney  general,  as 
the  legal  rejDresentative  of  the  state,  must  determine  in  the 
first  instance  whether  the  public  office  or  franchise  has  been 
usurped,  and  whether  the  public  welfare  will  be  promoted 
by  the  action  to  oust  the  usurper,  but  he  cannot  by  his  con- 
sent confer  jurisdiction  upon  the  courts  which  they  do  not 
possess. ^^  One  who  has  the  mere  possibility  of  appoint- 
ment to  an  office  cannot  maintain  an  action  to  oust  an  in- 
cumbent officer.^^  A  private  person  must  be  entitled  to  a 
public  office  which  is  unlawfully  held  by  another  before  he 
can  maintain  an  action.^°  Under  the  commission  form  of 
government  or  classified  civil  service,  a  foreman  in  a  water 
construction  department  is  an  officer  of  the  city  and  not  a 
mere  subordinate.^^  The  relator  must  have  a  special  in- 
terest in  the  matter  of  inquiry.^^  The  state  or  district  at- 
torney may  always  institute  an  action  of  quo  warranto  in 
the  name  of  the  state.^^  A  commissioner  of  insurance  may 
also  bring  the  action  to  forfeit  the  charter  of  a  corporation 
without  the  intervention  of  the  county  attorney.-'^    As  a 

12  State  T.  Port  of  Tillamook,  62  17  State  v.  Fassett,  69  Wash.  555, 
Or.   332,  Ann.   Cas.   1914C,  483,   124       125  Pac.  963. 

Pae.    637;    People   v.   City    of   Long  is  People    v.    Lockhard,    26    Colo. 

Beach,  155  Cal.  604,  102  Pac.  664.  ^pp.    439,    143    Pac.    273;    State    v. 

13  People  V.  Garfield  County  Court,  Tularosa  Community  Ditch,  19  N.  M. 
59  Colo.  52,  147  Pac.  329.  352,  143  Pac.  207. 

14  State    Railroad    Commission    y. 

People,    44    Colo.    345,    22    L.    R.    A.  ^^  ^^^*^  ^-  ^^asons  &  Odd  Fellows 

(N.  S.)   810    98  Pac.  7.  Joint    Stock    Assn.,    91    Kan.    9,    136 

15  Urmy  v.  Arnold,  86  Kan.  346,  '^^'^-  ^^^5  State  v.  Mills,  61  Or.  245, 
119  Pac.  1126.  119   ^a°-   ^63. 

16  State  V.  Ryan,  41  Utah,  327,  125  20  State  v.  Hooker,  33  Okl.  522,  126 
Pac.  666.  Pac.    231. 
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general  rule,  a  private  person  must  first  obtain  the  permis- 
sion of  the  attorney  general  or  district  attorney,^^  but  in 
some  jurisdictions  a  private  person  may  maintain  the  action 
without  using  the  name  of  the  state,^"  and  the  court  will 
not  of  itself  raise  any  question  as  to  the  individual's  right.^^ 
Where  there  is  a  union  of  public  and  private  interests,  an 
individual  may  prepare  the  information  in  quo  warranto 
and  ask  the  attorney  general  to  present  it,  and  if  he  refuses 
may  apply  to  the  court  for  an  order  directing  the  attorney 
general  to  bring  the  action.^^  Where  the  statute  author- 
izes an  individual  to  maintain  suit,  he  may  control  the 
action.^^ 

§  7031.  Parties  defendant  —  Cities. — The  validity  of  an 
attempted  annexation  of  territory  to  a  city  is  properly 
tested  by  quo  warranto,^^  and  the  legal  existence  of  a  city 
may  be  tested  in  the  same  manner,^'^  but  where  the  deter- 
mination of  the  county  board  as  to  the  sufficiency  of  the 
petition  for  the  incorporation  of  a  town  is  conclusive,  it 
cannot  be  attacked  by  quo  warranto  except  for  fraud."* 
Where  a  city  has  legally  leased  waterfront  property  it  can- 
not recover  the  same  by  quo  warranto  or  in  any  other 
manner  than  a  private  owner  could.^® 

§  7031a.  Parties  defendant,  public  officers. — The  writ 
lies   to   oust  an  intruder  but   not   to   place  the   rightful 

21  De  Vigil  V.  Stroup,  15  N.  M.  25  state  v.  Eyan,  41  Utah,  327,  125 
544,   110   Pac.   830;    People  v.   Lock-       Pac.  666. 

hard,    26    Colo.    App.    439,    143    Pac.  20  State  v.   Port   of  Tillamook,   62 

273.  Or.    332,   Ann.   Cas.   1914C,   483,    124 

22  State  V.  Boehringer,  16  Ariz.  48,       Pae.  637. 

141  Pac.  126;  State  v.  Baker,  35  Nev.  27  Earlbaro  Tp.  v.  Howard   fOkl.), 

300,  129  Pac.  452.  ^^9  p^^    ,35 

23  State  V.  Tularosa  'Community 
Ditch,  19  N.  M.  352,  143  Pac.  207; 
Canon  City  Labor  Club  v.  People,  21 
Colo.  App.  37,  121  Pac.  120.  ^9  State  v.   Morse,   56   Wash.   654, 

24  State  V.  Ryan,  41  Utah,  327,  125        ^^^  P^<^-  I*''- 
Pac.  666. 


28  state  V.  Holcomb,  95  Kan.  660, 
149  Pac.  684. 
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holder  in  the  position.^"  The  action  is  for  the  protection 
of  the  public,  and  while  the  statutes  provide  that  upon 
refusal  of  the  district  attorney  to  bring  the  action  a  pri- 
vate person  may  do  so  in  the  name  of  the  people,  a  railroad 
company  cannot  maintain  an  action  to  remove  members  of 
a  railroad  commission  for  fear  that  they  may  in  the  future 
make  some  order  injurious  to  its  private  interest.^^  A  com- 
missioner appointed  to  hold  an  election  for  the  incorpora- 
tion of  a  town  does  not  hold  a  public  office  and  cannot  be 
removed  by  the  writ.^^  In  California,  an  officer  who  has 
been  wrongfully  ousted  from  his  position  as  a  member  of 
the  board  of  health  may  apply  for  the  writ  to  establish  his 
right  to  the  office.^^ 

§  7031b.  Parties  defendant  —  Corporations. — Articles  of 
incorporation  may  be  attacked  by  quo  warranto.^^  The 
writ  may  also  be  used  against  a  corporation  the  officers  of 
which  have  mismanaged  its  affairs  and  fraudulently  ob- 
tained an  extension  of  its  charter.^"  The  rights  of  a  com- 
pany to  the  benefits  of  a  contract  made  with  the  board 
of  supervisors  of  a  county  cannot  be  tested  by  a  writ  of 
quo  warranto.^^  For  the  wrongful  assumption  of  corporate 
powers  the  action  should  be  brought  to  oust  particular  per- 
sons, but  if  for  liberties  by  the  corporation  it  must  be 
against  the  corporation  itself.^^ 

§  7033.  Averments  in  complaint. — Where  the  writ  is 
brought  to  oust  certain  officers  because  elected  under  a  void 

30  De  Vigil  V.  Stroup,  15  N.  M.  34  Crystal  Park  Co.  v.  Morton,  27 
544,  110  Pac.  830.  Colo.  App.   74,   146  Pac.   566;    State 

31  State  Eailroad  Commission  t.  v.  Ryan,  41  Utah,  327,  125  Pae.  666. 
People,  44  Colo.  345,  22  L.  R.  A.  35  State  v.  Masons  &  Odd  Fellows 
(N.  S.)  810,  98  Pac.  7.  Joint    Stock    Assn.,    91    Kan.    9,    136 

32  People  V.  Garfield  County  Court,  Pac.  930. 

59  Colo.  52,  147  Pac.  329.  36  Dufficld  v.  Ashurst,  12  Ariz.  360, 

33  Barendt   v.   McCarthy,    160   Cal.        100  Pac.  820. 

080,    lis    Pac.    228;    Cutten    v.    Mc-  37  State    v.     Tularosa     Community 

Carthy,  160  Cal.  809,  118  Pac.  233.  Ditch,  19  N.  M.  352,  143  Pac.  207. 
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act,  it  is  not  necessary  to  allege  that  the  act  is  void  on  the 
ground  that  it  was  a  special  act  which  might  have  been 
covered  by  the  general  law.^* 

§  7048.  Defense. — A  demurrer  to  the  petition  admits  the 
truth  of  the  allegations  properly  pleaded.^^  A  pleading 
which  denies  that  the  corporation  has  increased  its  capital 
stock  puts  the  question  of  such  increase  in  issue.^"  If  the 
action  is  improperly  begun  in  the  name  of  the  attorney 
general,  the  error  can  be  taken  advantage  of  by  demurrer.'*^ 
A  motion  to  quash  an  information  in  the  nature  of  quo  war- 
ranto on  the  ground  that  the  state  has  no  interest  is,  in 
effect,  a  demurrer  to  the  information.*^ 

§  7052.  Burden  of  proof. — While  in  ordinary  civil  ac- 
tions the  burden  of  proof  rests  upon  plaintiff,  the  rule  is 
reversed  in  quo  warranto,  and  the  defendant  claiming  to 
act  under  a  public  franchise  has  the  burden  of  showing  the 
franchise,*^  but  in  Kansas  the  rule  is  different,  and  pre- 
sumptions may  be  invoked  against  the  state  as  readily  as 
against  the  individual  in  an  ordinary  civil  action.** 

§  7053.  Judgment. — The  relief  to  be  granted  does  not 
depend  upon  the  prayer.*^  A  municipal  employee  may 
have  his  own  restoration  to  office  at  the  same  time  the  de- 
fendant is  ousted  from  the  office.*^    The  court  may  give 

38  state  V.  Nelson,  78  Kan.  408,  96  43  State  v.  Port  of  Tillamook,  62 
Pac.  662.                                                            Or.   332,   Ann.   Cas.    1914C,   483,   124 

39  State  V.  Harris,  74  Or.  573,  144       Pac.  63. 

Pac.   109;    State  v.   City  of   Harper,  ^^  g^^^^  ^   ^.^^  ^^  jj^^p^^^  9^  ^^^_ 

94   Kan.  478,  Ann.   Cas.   1917B,  464,  ^^g^  ^^^    ^^^    ^g^^g^  ^g^^   ^^5  p^^_ 

146  Pac.  1169.  jlgg     ^^^    Code  Civ.  Proc.  679. 

40  State  V.  St.  Louis  &  S.  F,  Ry. 

Co.,  81  Kan.  404,   105  Pac.  685.  *^  Canon  City  Labor  Club  v.   Peo- 

41  State  V.  Mills,  61  Or.  245,  119  ple,  21  Colo.  App.  37,  121  Pac.  120. 
Pac.   763.  4C  State  v.  Fassett,  69  Wash.  555, 

42  State   V.   Morse,   56   Wash.   654,  i25  Pac.  963. 
106  Pac.  147. 
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judg-ment  ousting  a  city  from  tlie  exercise  of  such  unwar- 
ranted or  corporate  powers  as  the  permitting  of  persons  to 
sell  liquor  and  keep  a  gambling-house  free  from  prosecu- 
tion and  punishment  upon  the  payment  of  certain  fines.*^ 
Where  the  court  decides  that  the  respondent  is  not  entitled 
to  the  office,  it  usually  holds  that  the  relator  is  a  de  jure 
officer.''^  An  appeal  cannot  be  taken  from  a  judgment  by 
the  relator  alone,  where  the  action  may  be  brought  and 
maintained  only  by  the  attorney  general  in  the  name  of  the 
people/^ 

4T  State  V.  Coffeyvile,  78  Kau.  599,  «  People  v.  Reclamation  District, 

130  Am.  St.  Eep.  386,  97  Pac.  372.  169  Cal.  786,  147  Pac.  1176;  see,  also, 

48  Territory    v.    Mann,    16    N.    M.  Canon  City  Labor  Club  v.  People,  21 

744,  120  Pac.  313.  Colo.  App.  37,  121  Pac.  120. 
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§  7065.  In  general. — Mandamus  will  issue  to  require  the 
performance  of  a  plain,  lawful  duty  in  a  particular  manner 
which  results  from  an  office,  trust  or  station  where  the 
party  seeking  the  relief  has  no  other  remedy.^  It  is  an 
action  at  law.^  Instances  in  which  the  writ  has  been  re- 
fused because  the  applicant  had  some  other  adequate  rem- 
edy are :  To  compel  the  board  of  directors  of  an  irrigation 
district  to  call  an  election  relative  to  a  special  assessment;^ 
to  compel  a  state  controller  to  issue  a  warrant  for  traveling 


1  Puterbaugh  v.  Wadham,  162  Cal.       Irr.  Dist.,  20  Cal.  App.  324,  128  Pac 
611,  123   Pac.   804;    Davies  v.  Board 
of   County    Commrs.,   26    Idaho,    450, 


1010. 

2  Beard  v.  Beard,  66  Or.  512,  133 

Pac.  797    134  Pac    1196. 
143    Pac.    945;    City   of   Shawnee    v.  3 'impe'rial    Land    Co.  'v.    Imperial 

City   of    Tecumseh    (Okl.),    150    Pac.        irr.  Dist.,  26  Cal.  App.  529,  147  Pac- 
890;  Harelson  v.  South  San  Joaquin       593. 
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expenses;*  to  compel  a  gas  company  to  operate  under  cer- 
tain laws;^  to  compel  registration  of  a  transfer  of  corporate 
stock  because  of  tlie  remedy  by  appeal  in  a  suit  in  equity.® 
The  general  rule  that  mandamus  will  not  lie  where  any  other 
remedy  is  provided  is  subject  to  the  qualification  that  it  may 
be  used  where  there  is  no  other  remedy  which  is  equally  con- 
venient, beneficial,  and  effective,  and  especially  if  the  rem- 
edy in  equity  is  of  doubtful  benefit.'^  Mandamus  will  not  be 
granted  in  place  of  the  writ  of  quo  warranto.^  The  remedy 
by  suit  in  equity  is  sufficient  to  compel  a  transfer  of  stock 
upon  corporate  books,^  but  replevin  is  not  an  adequate 
remedy  by  which  to  recover  the  books  and  papers  from  a 
former  secretary  of  a  corporation.^"  Mandamus  cannot  be 
used  in  lieu  of  an  appeal,^^  and  the  fact  that  a  district 
court  in  dismissing  an  appeal  brought  from  the  city  court 
returns  the  records  to  the  city  court  does  not  render  the 
appeal  inadequate.^^  There  being  no  appeal  from  the  de- 
cision of  a  board  of  directors  of  an  irrigation  district  the 
writ  may  be  used  to  compel  the  exclusion  of  land  from  the 

4  state  V.  Eggers,  3G  Nev.  372,  136  lo  Beard  v.  Beard,  66  Or.  512,  133 

Pap.  100;  City  of  Guthrie  v.  Stewart,       Pac.  797,  134  Pac.  1196. 

45  Old.  603,  146  Pac.  585. 

_  ^, ,  ,  TVT  t      1    n        n  "^^  State     V.     Superior     Court,     14 

5  Oklahoma    Natural    Gas    Co.    v.  ^  ' 

ox  X     //M  1  N    Trrt  -D        ATK  Ariz.    126,    125    Pac.    707:    State    v. 

State  (Old.),  150  Pac.  475.  ,      '^„                „         ,         ,.  .  , 

-  c.             -u               TTT    J.  TT               Kaynolds    (State   v.   Second   Judicial 

6  Spana;enDerff    v.    Western  Heavy 

TT     1  ;e   T    n       i««  P  1    OQ^    iQrr       Dist.),   17   N.   M.   282,   127   Pac.   23; 

Hardware  &  I.  Co.,  166  Cal.  284,  135  '^'  '  ' 

.„,,„„  In  re  Von  Klein,  67  Or.  298,  135  Pac. 

Pac.  112/.  '  ' 

7  Ross  V.  Board  of  Education,  18  ^^'^^  ^*^*^  ^-  ^"P^""  ^""^*'  ^^ 
Cal.  App.  222,  122  Pac.  967;  ^^^^^  1^7,  127  Pac.  1107;  State  v. 
Hershey  v.  Reclamation  Dist.,  162  Superior  Court,  74  Wash.  556,  134 
Cal.  401,  122  Pac.  1074;  State  V.  Ray-  ^'''-    ^'^^'    ^lackwell    Lumber   Co.   v. 

n        ,c,.  .  ^i         ;,      T  A-  •  1       Flynn,   27   Idaho,   632,   150   Pac.   42; 

nokls      (State     v.     Second     Judicial  •'      '  '  '  ' 

Dist.),  17  N.  M.  282.  127  Pac.  23.  ^^^^"^  ^-  ^^^°*^'  ^^  ^=^°-  ^^^'  ^^^  ^'"'■ 

8  Roberts  v.  Marshall,  33  Okl.  716,  ^^^5  Spacek  v.  Aubert,  92  Kan.  677, 
,9-  p        r-Qo  141  Pac.  254;  State  v.  District  Court, 

~o  Davidson   v.    Almeda   Mines    Co.,       ^7  Mont.  547,  133  Pac.  679. 
66  Or.  412,  48  L.  R.  A.  (N.  S.)   847,  12  Kyrimes   v.    Kyrimes,    45    Utah, 

134  Pac.  782.  168,  143  Pac.  232. 
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district  where  clearly  it  should  be  excluded.^'  The  issu- 
ance of  the  writ  is  largely  within  the  discretion  of  the 
court.^^  Where  a  default  judgment  has  been  refused  upon 
an  application  in  the  case  upon  the  same  state  of  facts,  a 
court  will  not  command  the  clerk  to  enter  such  default 
upon  application  for  a  writ  of  mandate.^^ 

Before  making  application  for  the  writ,  express  demand 
must  be  made  on  the  defendant  to  perform  the  act  sought 
to  be  enforced.^^* 

§  7066.  County  officers.^In  the  absence  of  fraud  or 
arbitrary  action,  the  decision  of  a  bank  commissioner  in  a 
matter  within  his  jurisdiction  will  not  be  controlled  by 
mandamus. ^^  Any  act  of  a  board  which  is  judicial  in  char- 
acter is  free  from  the  control  of  the  courts  by  mandamus}'^ 
A  court  can  compel  an  officer  to  act  though  it  cannot  con- 
trol the  action  in  any  particular  manner,^^  but  where  no 
discretion  is  left  to  the  officer  the  writ  of  mandamus  will 
control  his  action,^^  as  where  a  sheriff  is  compelled  to  re- 
take property  upon  which  an  execution  has  been  levied,^** 
or  where  a  constable  refuses  to  give  up  property  upon  the 
proper  tender  of  a  bond.^^ 

13  Harelson  v.  South  San  Joaquin  l'^  Prina  v.  Board  of  Supervisors  of 
Irr.  Dist.,  20  Cal.  App.  324,  128  Pac.  Graham  County,  16  Ariz.  252,  143 
1010.  Pac.    567;    State   v.   Pruett,   43   Okl. 

14  People  V.  Murphy,  20  Cal.  App.  '^^^'  1**  ^^^-  ^65. 

398,    129    Pac.    603;    Devlin    v.   Don-  ^^  Blomquist  v.  Board  of  Commrs., 

nelly,  20  Cal.  App.  495,  129  Pac.  607;  25    Idaho,   284,   137   Pac.   174;    Dun- 

McKee     v.     Adair     County     Election  ^^m  v.  Ardery,  43  Okl.  619,  L.  R.  A. 

Board,    36    Okl.    258,    128    Pac.    294;  1915B,   232,   143   Pac.  331;    Ward   v. 

Holland   V.   Superior   Court,   169   Cal.  Holmes,  26  Idaho,  602,  144  Pac.  1104. 

361,  146  Pac.  878.  ^^  ^tate    v.    Eggers,    36    Nev.    364, 

,'          .,                 „     ,            „^    „  ■,  136  Pac.  104;  State  v.  Akers,  92  Kan, 

15  Davidson    v.    Graham,    25    Cal.  ,..     .         ^       -imcT)    no    i^a  -d 

,  ^       ,,„       '  169,  Ann.  Cas.  1916B,  543,  140  Pac. 

App.  484,  144  Pac.  147.  '  ' 

15a  Pfirman  v.  Success  Mining  Co.  20  State  v.  Lamb,  37  Nev.  19,  138 

(Idaho),  166  Pac.  216.  Pac.  907. 

16  Lovett  V.  Lankford  (Okl.),  145  21  Christain  v.  Johnson,  42  OkL 
Pac.  767.  623,  142  Pae.  403. 
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§  7069.  Ministerial  officers. — The  writ  may  issue  to  com- 
pel an  executive  officer  to  perform  a  mere  ministerial  act 
which  the  law  imposes  on  him.^^*  MoAidamus  is  the  appro- 
priate remedy  to  compel  an  auditing  officer  to  issue  war- 
rants for  the  compensation  of  employees  of  a  city  where 
such  auditing  is  a  ministerial  act,^^  and  where  a  claim  has 
been  allowed  by  a  city  council,  the  signing  of  the  warrant 
by  the  mayor  is  a  ministerial  act  which  may  be  enforced 
by  mandamus}^  Mandamus  will  not  lie  to  require  a  bond 
commissioner  to  approve  certain  bonds,^^  but  where  bonds 
have  been  authorized  mandamus  will  lie  to  compel  their 
execution.^^ 

§  7070.  Municipal  corporations. — ^Upon  an  application  for 
a  writ  of  mandamus  to  compel  the  auditor  of  a  city  to  issue 
a  warrant  for  the  salary  of  a  city  employee  it  is  immaterial 
whether  or  not  there  are  funds  in  the  treasury  with  which 
to  pay  the  warrant.^^  The  court  may  deny  a  writ  sought 
to  compel  the  mayor  of  a  city  to  approve  an  ordinance. ^'^ 
Where  a  state  treasurer  is  limited  to  one  class  of  securities 
in  which  he  may  invest  school  funds,  he  may  be  compelled 
by  mandamus  to  exercise  his  discretion  as  to  whether  or 
not  an  investment  shall  be  made.^^  A  controller  cannot  be 
compelled  to  draw  a  warrant  for  the  salary  of  an  exposition 
superintendent  where  there  is  a  remedy  by  action  at  law.^^ 

21a  state  V.  Lyon   (Okl.),  165  Pac.  25  City   of   Portland    v.    Albee,    67 

419.  Or.  221,  135  Pac.  516,  897. 

22  Scott  V.  Boyle,  164  Cal.  321,  128  26  McEvers  v.  Boyle,  25  Cal.  App. 
Pac.  941;  First  National  Bank  v.  476.  144  Pac.  308 ;  AVycoff  v.  Strong, 
Tyler,    21    Cal.    App.    791,    132    Pac.  26  Idaho,  502,  144  Pac.   341. 

1053.  27  Rifkcn  V.  Arnold,  59  Colo.  212, 

23  State  V.   Eitter,   74   Wash.    649,        147  Pac.  681. 

134   Pac.   492;    State   v.   Forsyth,   21  28  State  v.  Marron,  18  N.  M.  426, 

Wyo.  359.  133  Pac.  521;   Jeffreys  v,  50   L.   R,   A.    (N.   S.)    274,   137   Pac. 

Huston,  23  Idaho,  372,  129  Pac.  1065.  845. 

24  In  re  Bonds  of  City  of  Guthrie,  29  State  v.  Cole,  38  Nev.  215,  148 

35  Okl.  494,  130  Pac.  265.  Pac.  551. 
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§  7073.  Corporate  acts. — The  writ  lias  issued  against 
corporations  or  corporate  directors  to  compel  performance 
of  the  following  acts:  The  calling  of  an  annual  stockhold- 
ers' meeting;^*'  the  calling  of  a  special  directors'  meeting ;^^ 
the  granting  of  permission  to  inspect  corporate  records  f^ 
to  compel  an  outgoing  secretary  to  deliver  the  corporate 
books  to  his  successor  f^  to  compel  a  canal  company  to  issue 
water  rights  to  purchasers  of  state  land;^^  to  compel  a 
public  service  corporation  to  perform  its  duty;^^  and  a 
street  railway  company  to  keep  its  track  in  proper  con- 
dition so  as  to  furnish  no  obstacle  to  the  use  of  the  street.'"^** 

§  7076.  Alternative  writ. — When  an  application  is  made 
for  an  alternative  writ,  an  order  staying  the  proceedings 
of  any  court  or  officer  will  not  be  made  unless  due  notice 
shall  have  been  given  to  all  parties  interested  in  the  pro- 
ceedings,^''^ and  an  applicant  for  a  stay  of  proceedings  must 
furnish  evidence  that  such  notice  has  been  given.^®  An 
alternative  writ  of  mandmnus  in  a  proceeding  to  compel 
the  state  treasurer  to  make  an  investment  of  permanent 
school  funds  is  not  broad  enough  to  compel  him  to 
make  a  readvertisement  of  a  sale  or  to  bid  at  such  sale.^** 
Upon  demurrer  the  petition  will  be  assumed  to  state  the 
truth,  unless  the  contrary  appears  from  other  allegations 

30  stabler  v.  El  Dora  Oil  Co.,  27  Bartlesville  Water  Co.  v.  City  of 
Cal.  App.  516,  150  Pac.  643.  Bartlesville     (Okl.),    150    Pac.    118; 

31  Cummings  v.  State  (Okl.),  149  Oklahoma  Natural  Gas  Co.  v.  State 
Pac.  864.  (Okl.).  150  Pac.  475. 

32  Hobbs  V.  Tom  Eeed  Gold  Min-  36  City  of  Emporia  v.  Emporia  Ry, 
ing  Co.,  164  Cal.  497,  43  L.  R.  A.  &  Light  Co.,  92  Kan.  232,  139  Pac. 
(N.  S.)    1112,  129  Pac.  781.  1185. 

33  Beard  v.  Beard,  66  Or.  512,  133  37  Cal.  Supreme  Court  Rule  26,  119 
Pac.  797,  134  Pac.  1196.  Pac.  xiv. 

34  State  V.  Twin  Falls  Canal  Co.,  38  Kaiser  v.  Hancock,  25  Cal.  App. 
21  Idaho,  410,  121  Pac.  1039.  323,  143  Pac.  614. 

35  Rea  V.  Montgomery  Home  Tel.  39  State  v.  Marron.  18  N.  M.  426, 
Co.  (Kansas  City  Long  Distance  Tel.  50  L.  R.  A.  (N.  S.)  274,  137  Pac 
Co.),    87    Kan.    665,    125    Pac.    27;  845. 
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therein,^"    A  demurrer  which  is  filed  upon  the  return  day 
is  filed  in  time.^^ 


§  7077.  Jurisdiction. — A  judge  at  chambers  has  as  full 
power  to  issue  mandamus  as  the  district  court  during 
term.^ 

§  7078.  Time  to  sue. — While  the  court  may  deny  man- 
damus where  there  has  been  any  delay  in  applying  for  it, 
irrespective  of  the  provisions  of  the  statute  of  limitations, 
if  it  is  apparent  that  the  delay  has  not  prejudiced  the 
rights  of  the  adverse  party  and  the  relief  sought  is  un- 
questionable, the  writ  may  issue.^^  A  delay  of  several 
years  in  asking  a  writ  to  compel  the  treasurer  to  refund 
tax  money  does  not  amount  to  laches.^'*  The  writ  cannot 
be  used  to  compel  the  payment  of  a  judgment  which  is 
barred  by  the  statute  of  limitations,^^  nor  can  it  be  had 
to  compel  the  performance  of  any  duty  the  time  for  doing 
which  has  not  yet  expired.'*'^  If  the  applicant  has  not  been 
guilty  of  laches,  the  alternative  writ  will  ordinarily  be 
granted.**^ 

40  Union  Pac.  Life  Ins.  Co.  v.  Fer-  ^^  State  v.  Edwards,  40  Mont.  313, 
guson,  64  Or.  395,  43  L.  E.  A.  (N.  S.)        106  Pac.  703. 

958,    129    Pac.    529,    130    Pac.    978;  ^"^  MacMullan    v.    KeUy,    19    Cal. 

Davidson    v.    Graham,    25    Cal.    App.  ^PP-    ^00-   127    Pac.    819. 

484,     144     Pac.     147;     Crawford     v.  ^^  State  v.  Duncan,  47  Mont.  447, 

School  District,  68  Or.  388,  Ann.  Cas.  l^^   Pac.    109;    Wenner   v.   Board    of 

1915C,  477,  50  L.  R.  A.   (N.  S.)   147,  Education,  25  Okl.  515,  106  Pac.  821. 

137  Pac.  217.  '*^  Nevada      Tax      Commission      v. 

Campbell,  36  Nev.  319,  135  Pac.  609; 

41  Parr    v.    Sexson,    56    Colo.    491,  g^^^^  ^_  Brodigan,  34  Nev.  486,   125 

1-^8      P^°-      768.  p^^         ggg 

42  Rea  V.  Montgomery  Home  Tel.  47  State  v.  Superior  Court,  73 
Co.  (Kansas  City  Long  Distance  Tel.  Wash.  507,  131  Pac.  1136;  State  v. 
Co.),  87  Kan.  665,  125  Pac.  27;  Superior  Court,  74  Wash.  556,  134 
Thompson  v.  State,  25  Okl.  741,  108  Pac.  1 73 ;  Ponnycook  v.  Boyle,  26  Cal. 
Pac.  398.  App.  301,  146  Pac.  895. 
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§  7081.  Party  interested. — The  inliabitants  of  a  city  are 
entitled  to  mandamus  to  compel  a  water  company  to  extend 
its  mains  and  furnish  water  service.^^  A  commissioner  of 
charities  and  corrections  may  upon  her  own  relation  bring 
mandamus  to  compel  county  commissioners  to  pass  on  the 
qualifications  of  a  probation  officer  appointed  by  the  county 
court  and  to  certify  the  same  back  to  the  court.^^  Where 
any  person  may  lay  a  complaint  before  the  district  attorney 
upon  which  it  may  become  his  duty  to  bring  quo  warranto, 
the  complainant  is  the  person  beneficially  interested  who 
may  compel  action  by  mandamus.^^  One  who  is  merely  de- 
sirous of  bidding  at  public  auction  for  certain  bonds  can- 
not have  the  writ  to  compel  their  issue. ^^  Ordinarily,  a 
resident  elector  or  taxpayer  has  no  beneficial  interest  in 
the  passage  of  an  ordinance  to  ratify  or  confirm  a  fran- 
chise, and  cannot  compel  a  city  board  to  act  upon  it.^^  A 
resident  and  taxpayer  of  a  school  district  is  a  party  bene- 
ficially interested  in  the  removal  of  a  schoolhouse  site 
contrary  to  law.^^ 

While  mandamus  is  a  civil  remedy,  the  rule  prevails  in 
most  states  permitting  the  proceedings  to  be  prosecuted  in 
the  name  of  the  state  on  relation.^^  When  the  action  is 
to  enforce  a  private  right  the  proceeding  should  be  entitled 
in  the  name  of  the  individual  himself.^^ 

§  7083.  Parties  defendant. — ^In  a  proceeding  to  compel 
a  board  of  directors  to  act,  the  corporation  for  which  they 

48  Lukrawka  v.  Spring  Valley  53  State  v.  Lyons,  37  Mont.  354, 
Water  Co.,   169   Cal.   318,   Ann.   Cas.       95  Pac.  922 

19]  6D,  277,  146  Pac.  640. 

49  Sullins  V.  State,  33  Okl.  526,  136  "'  ^^'^^^^^  ^'  Coffey,  67  Or.  507, 
p^      ^g-^                                                             135    Pac.    358;    State    v.    Dolley,    82 

^sODuffield  V.  Ashurst,  12  Ariz.  Kan.  533,  108  Pac.  846;  Thompson  v. 
360,  100  Pac.  820.  State,    25    Okl.    741,    108    Pac.    398: 

51  Grabam  v.  Gillett,  156  Cal.  113,        ^^^^^    ^-    ^°^g^^*'    ^^    ^^'^-    ^^'    ^^ 


Pac.  689 
•-5  Sta- 
Cal.  App.  480,  97   Pac.  92.  428,  9SL  Pac.  474. 


103  Pac.  195. 

52  WebstPr    v.    Common    Council,   8  •"■">  State    v.    Caruthers,    1    Okl.    Cr. 
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act  should  be  made  a  party j'^®  and  it  is  proper  to  make 
persons  defendants  from  whom  the  performance  of  no 
duty  is  sought,  but  who  may  be  affected  by  the  judgment.^'^ 
In  an  application  for  a  writ  to  compel  a  state  board  to 
cancel  a  certificate  of  sale  to  a  third  person,  such  third  per- 
son is  an  indispensable  party. ^^  Persons  other  than  the 
original  parties  may  be  properly  made  parties,  where  in- 
terested in  the  matter  or  result.^^  Generally,  the  county 
is  a  proper  but  not  a  necessarj^  party  in  an  action  to  compel 
a  county  officer  to  perform  his  duty.^^  A  qualified  elector 
need  not  show  that  he  is  different  from  the  remainder  of 
the  community  electors  in  order  to  enforce  the  calling  of  a 
special  election."  Where  the  payment  of  public  money 
is  required,  the  petition  must  show  that  there  is  money 
in  the  treasury  with  which  to  pay.^^ 

§  7084.  Notice  of  application. — Mandamus  proceedings 
are  properly  commenced  by  summons  and  complaint  rather 
than  by  motion  and  affidavit.^^  The  character  of  notice  to 
be  served  upon  persons  made  defendants  in  mandamus 
from  whom  no  action  is  required,  but  who  might  be  affected 
by  judgment,  is  immaterial,  so  that  they  are  informed  of 
the  pendency  of  the  action.^* 

§  7086.  Relief  awarded. — The  granting  of  the  writ  is 
largely  within  the  discretion  of  the  court  and  it  should  issue 

56  Board  of  Directors  v.  Wessels,  burg  (Dick),  26  Colo.  App.  150,  141 
58  Colo.  246,  144  Pac.  869.  Pac.  505. 

57  State  V.  Akers,  92  Kan.  169,  61  Conn  v.  City  Council,  17  Cal. 
Ann.  Cas.  1916B,  543,  140  Pac.  637.  App.   705,   121   Pac.   714,   719. 

58  State  V.  Stewart,  50  Mont.  404,  62  State  Commission  v.  Welch,  20 
147  Pac.  276.  Cal.  App.  624,  129  Pac.  974. 

59  Ousley  V.  Curphey,  95  Kan.  254,  63  State  v.  Corgiat,  50  Wash.  95, 
147  Pac.  1110.  96  Pac.  689. 

60  Kansas  City  v.  Stewart,  90  Kan.  64  State  v.  Dolley,  82  Kan.  533, 
846,  136  Pac.  241;  Krier  v,  Walscu-  108   Pac.  846. 
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only  when  necessary  to  protect  substantial  rights.^''  It  will 
be  denied  if  the  claim  is  substantially  doubtful.^®  It  can- 
not be  used  to  compel  the  performance  of  an  act  which 
would  be  wholly  useless  to  the  petitioner,®'^  nor  can  it  be 
used  to  reinstate  a  member  of  a  beneficial  association  be- 
cause of  a  mere  irregular  expulsion  if  he  might  imme- 
diately be  expelled  in  a  regular  manner.*^ 

§  7087.  Petition,  complaint  or  application. — Mandamus 
is  no  longer  a  prerogative  writ  at  common  law,  and  no 
greater  accuracy  in  pleading  is  required  than  in  ordinary 
actions  at  law.®^  The  petition  is  demurrable  where  it  does 
not  contain  allegations  which  show  affirmatively  that  the 
defendant  is  under  a  legal  obligation  to  do  the  thing  de- 
mandedJ^  The  pleading  should  show  that  a  demand  has 
been  made.'^^  A  statement  that  the  action  of  a  board  was 
arbitrary  and  without  cause  is  a  mere  conclusion  or  opin- 
ion.'^^  One  seeking  to  compel  a  clerk  of  court  to  enter  a 
default,  must  show  that  he  made  application  for  the  de- 
fault, and  that  the  defendant  had  not  made  his  answer  and 
that  the  time  had  expired.'^* 

§  7097.  Return. — Where  the  matter  is  submitted  upon 
the  pleading  a  return  to  an  application  for  a  writ  of  man- 
damus must  be  accepted  as  true.'^*    Where  the  alternative 

65  Holland  v.  Superior  Court,  169  70  Board  of  Medical  Examiners  v. 
Cal.  361,  146  Pac.  878;  People  v.  Gulley,  41  Okl.  63,  136  Pac.  1083; 
Murphy,  20  Cal.  App.  398,  129  Pac.  Dunham  v.  Ardery,  43  Okl.  619, 
603.  L.  E.  A.  1915B,  232,  143  Pac.  331. 

66  McKee  v.  Adair  County,  36  Okl.  71  g^ate  v.  Beals,  73  Or.  442,  144 
258,   128   Pac.   294.  p^c.   678. 


72  McRae    v.    Pine,    25    Cal.    App. 
594,  144  Pac.  983. 


67  San  Diego  etc.  E.  Co.  v.  Cali- 
fornia State  Board  of  Equalization, 
164  Cal.  41,  127  Pac.  153. 

68  Neto  V.  Conselho  etc.  Society,  18  ^^  Davidson    v.    Graham,    24    Cal. 
Cal.  App.  234,  122  Pac.  973.                        App.  692,  141  Pac.  834. 

69  Krier  v.  Walsenburg  (Dick),  26  "^  State  v.  Grady,  71  Wash.  1,  127 
Colo.  App.  150,  141  Pac.  505.                   Pac.  305. 
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writ  requires  defendant  to  plead  by  a  certain  time  an 
answer  tendered  on  that  day  after  his  motion  to  quash  has 
been  overruled  is  in  fimeJ^  The  court  should  be  lenient 
in  allowing  an  amended  answer  or  return  to  be  filed  after 
the  first  one  has  been  stricken  out.'^^  The  pleading  of  legal 
conclusions  does  not  make  a  proper  return.'"^  The  answer 
is  not  subject  to  a  general  demur rer."^^ 

8  7100.  Demurrer  to  petition  or  writ.— The  allegations 
of  the  petition  are  taken  as  true  in  decidmg  a  demurrer, 
but  a  general  allegation  cannot  be  taken  as  true  when  the 
other  specific  allegations  show  that  it  is  false.«®  A  re- 
spondent in  mandamus  may  both  demur  and  answer  to  the 
writ.®^ 

§7102.  Judgment.— A  default  judgment  cannot  prop- 
erly be  made  in  a  mandamus  proceeding.^^  Less  relief 
may  be  awarded  than  is  asked  for.** 

§7104.  Violation  of  mandamus.  —  Under  the  express 
terms  of  some  statutes  the  original  writ  must  be  served 
and  not  a  copy,  and  where  a  copy  only  is  served,  disobedi- 
ence of  the  writ  is  not  a  ground  for  punishment  for  con- 

75  Parr  t.  Sexson,  56  Colo.  491,  147,  137  Pac.  217;  Southern  Pac.  Co. 
138   Pac.   768.  ▼•  Siemens,  77  Or.  62,  150  Pac.  290. 

'  ',   ^.      ,  TTT       i„  80  Union  Pac.  Life  Ins.  Co.  v.  Fer- 

76  Board   of  I>irector8  v.  Wessels,  ^^    ^     ^     ^ 

58  Colo.  246,  144  Pac.  869.  g-^^'^^   ^^^^  ^^^  p^^    ^^^^  ^3^  ^^^ 

77  Southern    Pac.    Co.   v.    Siemens,       g^g^ 

77  Or.   62,   150  Pac.  290;    Cook  Ry.  gj  g^^^^     ^      Superior     Court,     52 

Signal  Co.  v.  Buck,  59  Colo.  368,  149  .^^^^^    -^3^  jqq  p^^^  -^^^ 

Pac.  95.  82  Parr    v.    Sexson,    56    Colo.    491, 

78  Jacks  V.  Taylor,  24  Cal.  App.  133  Pac.  768;  Board  of  Directors  v. 
667,  142  Pac.  121.  Wossels,  58  Colo.  246,  144  Pac.  869. 

79  Davidson  v.  Graham,  25  Cal.  83  State  v.  Seattle  Lighting  Co..  60 
App.  484,  144  Pac.  147;  Crawford  .  Wash.  81,  30  L.  R.  A.  (N.  S.)  492, 
V.  School  District,  68  Or.  388.  Ann.  110  Pac.  799;  State  v.  Will.  54  Wash. 
Cas.  1915C,  477,  50  L.  R.  A.   (N.  S.)  453,  103  Pac.  479,  104  Pac.  797. 
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tempt.®^  Where  the  court  had  ordered  the  reinstatement 
of  members  of  the  police  force,  the  action  of  the  mayor  in 
directing  the  chief  of  police  to  disregard  the  order,  as  a 
result  of  which  the  relators  were  subjected  to  petty  annoy- 
ances and  humiliating  treatment,  is  a  contempt  of  the  man- 
date, and  where  the  aldermen  of  the  city  knew  that  the 
court  had  ordered  the  mayor  to  reinstate  certain  policemen 
and  such  aldermen  refused  to  allow  the  salaries  of  the 
officers,  it  is  unnecessary  that  they  should  have  been  par- 
ties to  the  original  proceedings  or  served  with  the  writ 
before  they  can  be  adjudged  guilty  of  contempt,  since  they 
are  not  punished  for  failure  to  do  some  affirmative  act,  but 
for  their  willful  conduct  in  obstructing  the  administration 
of  the  law.^^ 

§  7105a.  Appeal  —  Costs. — The  costs  upon  an  original 
petition  in  the  supreme  court  are  governed  by  the  same 
procedure  as  in  the  circuit  court,  and  the  plaintiff's  filing 
fee,  brief  printing  and  trial  fee  may  be  taxed.^^  It  is  not 
improper  to  render  judgment  for  attorney's  fees  in  a 
mandamus  proceedings  against  a  public  service  corpora- 
tion.®^ A  finding  in  mandamus  on  a  question  of  fact  which 
is  supported  by  evidence  will  not  be  disturbed.^®  Where  a 
writ  of  mandamus  is  granted  which  directs  the  conduct  of 
an  election  upon  certain  matters,  defendants  are  not  enti- 
tled to  a  supersedeas  pending  appeal  by  giving  bond.^^  An 
appeal  lies  from  a  final  judgment  rendered  by  the  court 
at  chambers  upon  a  trial  on  the  merits.^^     Objection  to  a 

84  State  V.  District  Court,  41  Mont.  Co.  (Kansas  City  etc.  Tel.  Co.),  86 
532,  110  Pac.  86.  Kan.  770,  121  Pac.  1111. 

85  State  V.  District  Court,  41  Mont.  88  State  v.  Wards,  69  Wash.  342, 
369,  109  Pae.  434.  124    Pac.    913;    Beard    v.    Beard,    66 

86  Phy  V.  Wright,  75  Or.  428,  146  Or.  512,  133  Pac.  797,  134  Pac.  1196. 
Pac.  138,  147  Pac.  381;  Oregon  89  Cooper  v.  Hindley,  70  Wash. 
Const.,  art.  vii,  sec.  2;  L.  0.  L.  621,  331,  126  Pac.  916. 

624.  90  Delaware   County   v.   Hogan,   33 

87  Nolte  V.  Montgomery  Home  Tel.       Okl.  791,  127  Pac.  492. 
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pleading  cannot  be  raised  on  appeal  where  no  demurrer 
was  interposed  in  the  lower  court.^^  Eegardless  of  the  title 
under  which  it  is  brought,  an  order  requiring  the  prose- 
cuting attorney  to  institute  proceedings  to  determine  by 
what  right  a  corporation  was  about  to  exercise  banking 
functions  is  in  mandamus,  and  is  appealable.^^ 

01  Jacks   V    Taylor,   24   Cal.   App.  ^^  State  v.  Union  Savings  Bank,  86 

667,  142  Pac.  121.  ^^^-  ^^'  ^^^  ^^'-  ^^''  ^^°^-  ^  ^''' 

'  Codes,  1033. 

60 
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CHAPTER  CLVIL 
PEOHIBITION. 

§  7117.  In  general. 

§  7118.  Persons  interested. 

§  7120.  Excess  of  jurisdiction. 

§  7121.  Other  adequate  remedies. 

§  7122.  Certiorari. 

§  7123.  Ministerial  acts. 

§  7126.  Answer. 

§  7129.  Hearing  and  practice. 

§  7132.  Granting  or  refusing  writs. 

§  7133a.  Form  1894a.  Affidavit  on  application  for  •vrrit. 

§  7117.  In  general. — Prohibition  is  an  extraordinary 
judicial  writ  issuing  out  of  a  court  of  superior  jurisdiction 
to  keep  an  inferior  court  within  the  limits  prescribed  for  it.^ 
It  includes  also  the  restraint  of  quasi-judiaisl  acts.^  It 
will  not  lie  to  prevent  a  judge  from  proceeding  in  a  con- 
demnation action  when  the  propriety  of  the  remedy  is 
not  contested.^ 

§  7118.  Persons  interested. — The  writ  is  a  counterpart 
of  the  writ  of  mandate,  but  the  same  degree  of  strictness 
in  regard  to  parties  is  not  required  in  prohibition  as  in 
mandate,  and  a  party  seeking  relief  by  writ  of  prohibition 
need  not  necessarily  be  named  as  a  party  to  the  original 
action ;  he  may  come  in  by  showing  that  he  had  an  interest 
in  the  controversy  and  by  moving  to  set  aside  the  judgment 
affecting  his  interest.^    If  a  stranger  intervenes  in  a  re- 

1  Hirsh  V.  Twyford,  40  Okl.  220,  3  McLean  v.  District  Court,  24 
139  Pac.  313;  State  v.  Medler,  19  Idaho,  441,  Ann.  Cas.  1915D,  542, 
N.   M.   252,   142   Pac.   376;    Atchison        134  Pac.  536. 

etc.  By.  Co.  v.  Love,  29  Okl.  738,  119  ,  ^ronan     v.     District     Court,     15 

^^^-  ^°^-  Idaho.  184,  96  Pac.  768;  Idaho  Rev. 

2  State    V.    Taylor,    54   Wash.    150,       g^.^^^    ^gg^ 

102  Pac.  1029. 
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ceivership  and  submits  Ms  right  therein,  he  is  not  entitled 
to  a  writ  of  prohibition  to  restrain  the  court  from  deter- 
mining those  rights.^  The  riglit  to  maintain  an  action 
concerning  the  eligibility  of  a  candidate  for  election  to 
public  office  is  inherent  in  any  citizen  and  elector,^  but  a 
citizen  taxpayer  without  any  further  interest  cannot  have 
the  writ  to  restrain  the  calling  of  a  grand  jury  alleged  to 
have  been  erroneously  drawn."^  The  members  of  a  board 
of  county  commissioners  having  no  personal  interest  in 
whether  the  district  court  entertains  an  appeal  from  their 
decision  cannot  have  a  writ  of  prohibition.^  One  who  has 
been  deprived  of  his  office  cannot  have  a  writ  of  prohibition 
to  prevent  the  appointment  of  a  successor.^  The  adverse 
party  to  a  cause  in  the  inferior  court  is  a  proper  party 
to  a  proceeding  to  restrain  a  special  judge  from  exer- 
cising jurisdiction  in  such  court.^® 

§  7120.  Excess  of  jurisdiction. — District  and  superior 
courts  have  power  to  issue  writs  of  prohibition  to  inferior 
courts  and  bodies  exercising  judicial  powers.^^  The  writ 
will  issue  only  where  a  tribunal  is  proceeding  without  or 
in  excess  of  jurisdiction,  and  there  is  no  adequate  remedy 
by  appeal  or  by  writ  of  error,  but  the  words  ''in  excess" 
do  not  include  an  error  of  law  or  fact  committed  in  the 
exercise  of  proper  jurisdiction.^^    The  jurisdiction  of  a  jus- 

5  State  V.  McClure,  17  N.  M.  694,  lO  Hirsh  v.  Twyford,  40  Okl.  220, 
Ann.   Cas.   1915B,   1110,  47  L.  R.  A.        139  Pac.  315. 

(N.  S.)    744,  133  Pac.  1063.  "  State  v.  Vaughan,  33   Okl.  384, 

6  State    V.   Howell,   70   Wash.   467,        125  Pac.  899. 

41  L.  E.  A.    (N.   S.)    1119,  126  Pac.  12  State  v.  aifford,  78  Wash.  555, 

954.  139    Pac.    650;    Rem.    &    Bal.    Codes, 

7  State  V.  Main,  62  Wash.  242,  34  1027;  State  v.  Superior  Court,  86 
L.  R.  A.   (N.  S.)  255,  113  Pac.  632.  Wash.   90,   149   Pac.   321;    Borello   v. 

8  State  V.  District  Court,  48  Mont.  Superior  Court,  8  Cal.  App.  215,  96 
477,  138  Pac.  1100.  Pac.   404;    Western   Meat   Co.   v.   Su- 

9  McKaray  v.  Board  of  Trnstoes  of  perior  Court,  9  Cal.  App.  o?S.  99 
Bakrr?ficld,  26  Cal.  App.  315,  146  Pae.  976;  Board  of  Home  Missions 
Pac.  910.  V-  Maughan,  35  Utah,  516,  24  L.  R.  A. 
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tice  court  may  be  attacked  by  prohibition,*^  but  not  in  a 
case  where  the  justice  court  has  merely  erred  in  determin- 
ing that  an  affidavit  before  him  is  a  sufficient  affidavit.^^ 
Instances  wherein  the  writ  has  been  allowed  are:  To  pre- 
vent a  superior  court  from  proceeding  in  a  land  contest 
case;^^  where  a  corporation  commission  orders  a  public 
crossing  to  be  installed  by  a  railroad  company  at  a  point 
where  there  is  no  lawful  highway  ;^^  to  prevent  a  court  from 
receiving  and  using  evidence  in  determining  a  special  pro- 
ceeding in  which  its  decision  is  final,  when  such  evidence 
is  improper  ;^'^  to  prevent  a  district  judge  from  ordering  a 
recount  of  votes  cast  at  a  primary  election  ;^^  to  restrain 
the  enforcement  of  a  sentence  given  by  a  justice  of  the 
peace  ;^^  where  irreparable  injury  is  resulting  from  the 
unauthorized  appointment  of  a  receiver  and  the  injury  is  a 
continuing  one;-^  where  a  court  attempted  to  punish  for 
a  violation  of  a  void  order  made  by  a  referee  ;^^  where  a 
court  had  no  jurisdiction  because  of  want  of  service  upon 
the  necessary  party  f^  where  an  appeal  from  a  justice  court 
had  not  been  perfected  and  the  district  court  proceeded 
with  the  trial  oi  the  case  as  upon  a  perfected  appeal,^^ 
to  restrain  the  court  from  appointing  a  general  adminis- 

(N.    S.)    874,   101    Pae.   581;    Moore  i^  Miller  v.  Superior  Court,  25  Cal. 

V.   Orr,   30    Nev.   458,    98    Pac.   398;  App.   607,   144  Pac.   978. 

Dane   v.  Orr,   30   Nev.   472,  98   Pac.  is  Shelton    v.    McMillan,    43    Okl. 

1135.  486,  143  Pac.  196. 

13  American  Law  Book  Co.  v.  Su-  ^^  Hogan  v.  Superior  Court,  16  Cal. 
perior  Court,  164  Cal.  327,  128  Pac.  ^PP-  ''83,  117  Pac.  947;  Herndon  v. 
921.  Hammond,  28  Okl.  616,  115  Pac.  775. 

1,^.-,  ^  10/-I1A  ^'^  First    Nat.    Bank    v.     Superior 

14  Cassidy  v.  Cannon,  18  Cal.  App.  ^ 

426,   123   Pac.   358,   359.  ^«^^*'  1^  Cal.  App.  335,  107  Pac.  322. 

'  '  21  Cline   V.   Langan,   31    Nev.    239, 

15  Craycroft  v.  Superior  Court,  18        ,q,    p        gcq 

Cal.   App.   781,   124  Pac.    1042.  ,„  p,„,\        *     -c.^.,     ^    ,.  .  ,    ^.  . 

'  ^  '  22  Golden    v.    Fiftn    Judicial    Dist. 

16  St.    Louis   &    S.    F.    Ey.    Co.    v.       Court,  31  Nev.  250,  101  Pac.  1021. 
Corporation  Commission,  35  Okl.  166,  23  State  v.   Third  .Judicial  District 
128  Pac.   496.                                                Court,  36  Utah,  267,  103  Pac.  261. 
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trator  where  an  executor  had  been  appointed.^*  The  writ 
has  been  denied :  Where  an  attempt  was  made  to  stop  an 
action  merely  because  it  was  a  malicious  abuse  or  an  illegal 
use  of  process  ;^^  where  the  apparent  want  of  jurisdiction 
was  supplied  by  an  amendment  to  the  pleading  ;^^  where  the 
proceedings  were  merely  irregular.^''^ 

§  7121.  Other  adequate  remedies. — The  remedy  by 
appeal  is  not  considered  adequate  in  actions  where  the 
court  has  no  jurisdiction.^^  Prohibition  has  been  allowed 
because  of  the  inadequacy  of  other  remedies  in  the  follow- 
ing cases :  The  enforcement  of  a  void  judgment  upon  which 
an  execution  is  about  to  be  levied  ;"^  to  prevent  a  court  from 
enforcing  an  order  for  the  payment  of  temporary  alimony 
by  a  contempt  proceeding  pending  an  appeal.^®  Wliere 
no  appeal  lies  from  a  decree  depriving  an  officer  of  his 
office  for  misconduct,  the  accused  may  resort  to  the  writ  of 
prohibition.^^  An  appeal  from  a  present  peremptory  writ 
of  mandamus  is  not  a  speedy  or  adequate  remedy  so  as 
to  prevent  the  issuance  of  prohibition.^^  The  mere  saving 
of  interest  money  is  not  sufficient  to  warrant  the  use  of  the 
writ.^^  The  existence  of  the  right  of  appeal  does  not  of 
itself  afford  sufficient  grounds  for  refusing  to  grant  the 

24  In  re  Guye  Estate,  54  Wash.  29  Gordon  v.  District  Court,  36 
264,  132  Am.  St.  Rep.  1111,  103  Pac.  Nev.  1,  44  L.  R.  A.  (N.  S.)  1078, 
25.  131   Pac.   134. 

25  Board  of  Home  Missions  t.  30  state  v.  Superior  Court,  74 
Maughan,  35  Utah,  516,  24  L.  R.  A.  Wash.  689,  134  Pac.  178.  Contra,  see 
(N.   S.)    874,   101   Pac.  581.  Spradling  v.  Hudson,  45  Okl.  767,  146 

26  Southern   Pacific   Milling   Co.  v.  Pac.  588. 
Superior  Court,  14  Cal.  App.  240,  111 
Pac.  625. 

27  Busick  V.  Superior  Court,  16  Cal. 
App.  499,  118  Pac.  481;  State  v.  Su-  ^^  State  v.  District  Court,  50  Mont, 
perior  Court,  86  Wash.  90,   149  Pac.  289,  Ann.  Cas.  1917B,  1270,  146  Pae. 


31  Ferguson   v.   Superior  Court,   20 
Cal.  App.  554,  147  Pac.  603. 


321. 


743. 


28  Arfsten    v.    Superior    Court,    20  33  State  v.  Wright,  76  Wash.  383, 

Oal.  App.  269,   128  Pac.  949.  136  Pae.  482. 
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writ  of  prohibition  where  an  appeal  will  afford  an  inade- 
quate remedy.^* 

§  7122.  Certiorari. — Prohibition  ordinarily  will  not  issue 
where  certiorari  lies,  unless  the  applicant  for  prohibition 
will  necessarily  be  injured  if  the  tribunal  sought  to  be  pro- 
hibited is  permitted  to  proceed.^*^ 

§7123.  Ministerial  acts. — The  writ  of  prohibition  will 
not  lie  to  control  or  regulate  the  performance  of  a  minis- 
terial act,  such  as  the  placing  of  the  names  upon  a  primary 
election  ballot,^^  or  the  hearing  of  charges  for  revoking  a 
license  to  practice  within  the  state,^^  or  the  filling  of  a 
vacancy  in  a  city  office  by  the  trustees  of  the  city,"^  but 
it  will  lie  to  restrain  ministerial  oificers,  such  as  county 
commissioners,  from  proceeding  without  or  in  excess  of 
their  jurisdiction,  as  in  the  selling  and  disposing  of  bonds 
wrongfully ,^^  or  where  the  commissioners  have  no  power 
to  act  in  the  matter  of  an  election  recount,^*^  or  where  a 
board  is  unlawfully  reconvening  and  reassessing  property 
which  was  previously  assessed  and  adding  to  the  assess- 
ment already  made  other  property  claimed  to  have  been 
omitted.*^ 

§  7126.  Answer. — ^An  application  for  a  writ  of  prohibi- 
tion may  be  opposed  upon  the  ground  of  laches.^^  The  dis- 
trict court  is  not  restrained  by  prohibition  from  proceeding 

34  State  V.  Medler,  19  N.  M.  252,  38  McKamy  v.  Board  of  Trustees, 
142  Pac.  376.                                                    26  Cal.  App.  315,  146  Pac.  910. 

35  Hill  V.  Superior  Court,  21  Cal.  39  Baker  v.  Gooding  Co.,  25  Idaho, 
App.  424,  131  Pae.  1061.                              506,  138  Pac.  342. 

30  State  V.  Vaughan,  33  Okl.   384,  40  McBride    v.    Griswold,    38    Nev. 

125   Pac.   899;    State   v.   Harmon,  38  56,   146  Pac.   756. 

Mev.  5,  143  Pac.  1183.  ■*!  Prairie  Oil  &  Gas  Co.  v.  Cruce, 

37  Jamieson     v.     State     Board     of  45  Okl.  774,  147  Pac.  152. 

Medical  Examiners,  35  Okl.  685,  130  42  People  v.  District  Court,  54  Colo. 

Pac.  923.  576,  131  Pac.  424. 
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under  an  order  to  show  cause  until  the  claim  that  it  has 
no  jurisdiction  has  first  been  presented  and  determined 
adversely  to  the  applicant  for  the  writ.''^ 

§7129.  Hearing  and  practice.— The  only  inquiries 
which  are  permitted  are  whether  the  inferior  court  is  ex- 
ercising a  judicial  power  not  granted  to  it  or  is  exceeding 
its  jurisdiction,  and  no  inquiry  can  be  had  as  to  the  merits 
of  the  cause,*''  and  where  it  is  sought  to  restrain  a  superior 
court  from  entertaining  an  appeal  from  a  justice  court  be- 
cause the  appeal  has  not  been  legally  perfected,  the  court 
cannot  consider  the  refusal  of  the  superior  court  to  dismiss 
the  appeal  because  of  delay  in  bringing  it  to  trial.''^  A 
consideration  of  the  question  whether  there  are  objections 
or  defenses  to  the  charges  made  would  turn  the  writ  of 
prohibition  into  one  of  error.''^'  A  question  from  the  deter- 
mination of  which  no  practical  relief  can  follow  will  not 
be  considered.^^  Before  a  judge  can  be  prohibited  from 
doing  an  act,  it  must  appear  that  he  is  about  to  do  it,  and 
where  he  denies  in  his  return  that  he  will  do  the  act  com- 
plained of,  the  peremptory  writ  should  not  issue.*^  Upon 
an  application  for  a  writ  to  prohibit  the  state  corporation 
commission  from  taking  jurisdiction  in  the  cause  pending 
before  it,  wherein  the  complaint  states  facts  sufficient  to 
confer  jurisdiction,  it  is  presumed  that  the  commission  will 
act  within  the  jurisdiction  conferred  by  law,  although  the 
principal  relief  asked  for  may  extend  beyond  its  jurisdic- 
tion.*^   A  finding  by  the  lower  court  that  a  party  cannot 

43  State  V.  District  Court,  47  Mont.  47  State  v.  Pitehford,  38  Okl.  264, 
284,   132   Pac.   21.                                           j32  p^^.   9^3 

44  Hirsh  V.   Twyford,  40  Okl.   220, 

139  Pac.  313.  *^  Lewis  v.  Superior  Court,  11  Cal. 

45  Cohen  V.  Connick,  26  Cal.  App.       '^I'P-  ^^^'>  ^^^  ^^"^  '^^^' 

491,  147  Pac.  479.  49  Atchison,  T.  &  S.  F.  By.  Co.  v. 

46  People  V.  First  Judicial  District        Corporation  Commission,  22  Okl.  106, 
Court,  54  Colo.  237,  130  Pac.  324.  98  Pac.  330. 
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be  found  so  that  a  substituted  service  is  warranted,  is  con- 
clusive upon  the  supreme  court  in  prohibition  proceedings 
based  upon  a  claim  that  the  trial  court  had  no  jurisdiction 
to  proceed  with  an  election  contest  because  of  failure  to 
make  service.^" 

§  7132.  Granting  or  refusing  writs. — The  granting  of  a 
writ  of  prohibition  rests  in  the  sound  discretion  of  the 
court,  and  is  not  a  writ  of  right.^^  It  is  to  be  used  with 
great  caution  in  the  furtherance  of  justice  when  none  of 
the  ordinary  remedies  are  available.^^ 

§  7133a.    Affidavit  on  application  for  writ. 
Form  No.  1894a. 
[Title  of  Court  and  Cause.] 

To  the  Honorable  the  Supreme  Court  of  the  State  of  Cali- 
fornia, and  to  F.  M.  Angellotti,  Chief  Justice  Thereof: 

State  of  California, 
County  of ,  ss. 

,  being  duly  sworn,  deposes  and  says: 

1.  That  affiant  is  an  attorney  and  agent  for  the  plaintiff, 
-,  and  has  been  such  agent  for  several  years  next  last 


past  and  such  attorney  for  the  proceedings  herein. 

That  this  affidavit  on  application  for  prohibition  is  made 
by  affiant,  as  such  agent  and  attorney,  for  and  on  behalf 
of  the  plaintiff,  the  corporation  [person]  beneficially  in- 
terested in  these  proceedings;  and  that  the  facts  herein  set 
forth  are  within  the  knowledge  of  affiant. 

2.  That  the  plaintiff,  ,  is  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  California. 

60  Conlan  v.  Superior  Court,  12  Cal.  52  state  v.  Medler,  19  N.  M.  252, 

App.  420,  107  Pac.  577.  142  Pac.  376. 

51  People     V.     District     Court,     54 
Colo.  576,  131  Pac.  424. 
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3.  That  the  defendant, ,  is  the  Judge  of  the  superior 

court  in  and  for  the  county  of  ,  state  of  California, 

and  acting  as  such  since  the day  of ,  and  that  all 

matters  and  things  hereinafter  mentioned  were  had  and 
done  by  said  defendant  judge,  as  the  judge  of  the  superior 

court  in  and  for ;  that  the  other  defendant,  the  superior 

court  of  the  county  of ,  is  the  only  superior  court  in 

the  county  of ,  and  there  is  but  one  judge  of  the  su- 
perior court  in  and  for  said  county  of ,  and  the  said 

judge,  ,  is  the  judge  before  whom  the  action  herein- 
after named  is  pending,  and  the  proceedings  hereinafter 
set  out  were  had. 

4.  That    one  ,    as   plaintiff,    commenced    an    action 

against  said ,  as   defendant,  in   the   superior  court  of 

county,  state  of  California,  by  filing  a  complaint  on 

the day  of ,  with  the  clerk,  which  action  was  num- 
bered   ;  and  that  said  parties  are  the  only  parties  bene- 
ficially interested  therein  and  in  this  proceeding. 

Said  action  was  brought  to    recover  judgment  against 

defendant  therein,  plaintiff  herein,  for  the  sum  of  $ , 

and  interest  thereon  at  the  rate  of ,  and  for  costs  of 

suit. 

5.  That  on  the day  of ,  the  clerk  of  the  superior 

court  in  and  for  the  county  of issued  a  summons  in 

form  and  substance  as  provided  by  the  provisions  of  sec- 
tion 407  of  the  Code  of  Civil  Procedure,  as  amended  March 
2, 1897. 

6.  That  thereafter,  and  on  the  day  of  ,  the 

plaintiff  herein,  defendant  therein,  made  and  filed  a  notice 
of  motion,  motion  and  affidavit  to  dismiss  said  action,  on 
the  ground  that  more  than  three  years  have  elapsed  since 
the  commencement  of  said  action,  and  that  summons  had 
not  been  served  and  return  thereon  made  within  three 
years  after  the  commencement  of  said  action,  or  at  all,  and 
on  the  further  ground  that  no  appearance  had  been  made 
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by  the  defendant  witliin  said  three  years,  or  at  all;  that 
said  notice  of  motion,  motion  and  affidavit,  were  on  the 
said  last-named  date  duly  served  upon  the  plaintiff's  at- 
torneys, which  notice  of  motion,  motion  and  affidavit,  are 
in  the  words  and  figures  as  follows,  to  wit:  [Here  insert.] 

7.  That  the  time  of  hearing  noticed  in  said  notice  of 
motion  was  fixed  for ,  at  ten  o'clock  A.  M. 

8.  That  after  filing  and  service  of  said  notice  of  motion 
[etc.]  to  dismiss  for  want  of  jurisdiction  in  the  court  to 

proceed  any  further,  to  wit,  on  the  day  of ,  and 

eleven  days  after  the  expiration  of  the  three  years  from 
the  commencement  of  said  action  as  aforesaid,  counsel  for 
plaintiff  in  said  action  presented  the  summons  and  return, 
and  demanded  that  the  clerk  file  the  same,  which  he  did, 
although  the  time  for  making  return  thereon  had  expired; 
that  said  summons,  with  the  officer's  certificate  of  service 
and  the  return  of  the  filing  thereon,  of  date ,  are  at- 
tached hereto  and  made  a  part  of  this  affidavit,  and  marked 
"Exhibit  A,"  and  for  the  same  purposes  are  incorporated 
herein  in  full;  that  the  said  summons,  with  the  officer's  cer- 
tificate of  service,  was  delivered  to  counsel  for  plaintiff  in 

said  case  on  or  about  the day  of ,  and  from  said 

date    remained  in    said    counsel's    possession  until  , 

when  it  was  returned  on  said . 

9.  That  the  defendant  therein,  the ,  plaintiff  herein, 

did  not  make  an  appearance  in  said  action  within  the  said 
three  years,  or  at  any  time,  and  has  not  yet  made  an 
appearance  in  said  action. 

10.  That  on  the day  of ,  at  ten  o'clock  A.  M., 

plaintiff  herein,  defendant  in  said  case,  moved  the  court 
to  dismiss  said  action,  and  on  said  motion  it  was  shown 
to  said  court,  and  the  judge  thereof,  that  said  action  was 
commenced  on  the day  of ,  and  summons  as  here- 
inbefore and  hereafter  set  out  was  issued  on  the  day  afore- 
said and  served,  but  no  filing  of  return  thereon  was  made 
within  three  years  after  the  commencement  of  said  action, 
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and  that  tlie  notice  of  motion,  motion  and  affidavit  to  dis- 
miss for  want  of  jurisdiction  were  filed  and  served  on  tlie 

day  of ,  and  that  filing  of  the  return  thereon  of 

said  or  any  summons  was  not  made  until  ,  and  more 

than  three  years  after  the  commencement  of  said  action. 

11.  That  said  motion  was  by  said  court  denied,  and  the 
plaintiff  duly  excepted  thereto,  the  court  and  the  judge  rul- 
ing that  said  court  still  had  jurisdiction  of  said  action, 
and  would  proceed  with  said  action  until  such  proceedings 
were  had  as  would  result  in  a  judgment,  after  usual  pro- 
ceedings and  trial. 

12.  Upon  affiant's  information  and  belief,  he  states  that 
the  defendant  herein  will  hear  and  entertain  any  and  all 
proceedings  preparatory  to  the  trial  of  said  case,  and  try 
and  render  judgment  therein,  and  proceed  to  enforce  such 
judgment;  that  defendant  judge  so  informed  affiant  to  that 
effect,  the  said  defendant  herein  holding  that  the  court 
has  not  lost  jurisdiction  to  further  proceed  and  prosecute 
said  action,  and  holding  that  the  defendants  have  full 
power  and  jurisdiction  to  proceed  with,  hear  and  pass  upon 
any  and  all  proceedings,  and  try  and  decide  and  render 
judgment  in  said  case,  and  will  so  do  unless  prohibited  by 
this  court. 

13.  That  plaintiff  has  no  plain,  speedy  and  adequate 
remedy  in  the  premises,  and  therefore  applies  to  this  the 
supreme  court  for  a  writ  of  prohibition  aforesaid,  directed 

to  said   defendants,  to   wit,  to  the   superior  court  of  

county,  and ,  judge  thereof,  restraining  and  prohibit- 
ing them  from  hearing,  entertaining,  passing  upon,  pro- 
ceeding with,  trying  and  deciding  any  and  all  motions, 
proceedings  and  trials  in  said  action  except  the  motion 
to  dismiss  the  same  aforesaid,  and  that  no  further  proceed- 
ings in  said  action  be  had,  under  and  by  virtue  of  subdivi- 
sion 7  of  section  581  of  the  Code  of  Civil  Procedure  of  the 
state  of  California. 

[Signature.] 
[Jurat.] 
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§  7140.  [Rule  I.]  General  matters  pertaining  to  all  for- 
mal proceedings. 

1.  Correspondence.  All  correspondence  with  the  Com- 
mission shall  be  addressed  ''Railroad  Commission,  833 
Market  Street,  San  Francisco,  California,"  which  is  the 
main  office  of  the  Commission,  or  ''Railroad  Commission, 
BuUard  Block,  Los  Angeles,  California,"  which  is  a  branch 
office  of  the  Commission. 

2.  Form  and  size  of  papers  filed.  All  pleadings  filed 
with  the  Commission  in  formal  proceedings  shall  be 
printed  or  typewritten  on  one  side  of  the  paper  only,  and, 
as  far  as  practicable,  shall  be  upon  paper  8i/^  by  13  inches 
in  size. 

3.  Numbers  assigned  to  proceedings.  The  secretary 
shall  assign  to  each  formal  proceeding  a  number  which  the 
parties  shall,  before  filing,  place  on  all  subsequent  papers 
in  such  proceeding. 

4.  Amendments  to  pleadings.  The  Commission  may,  in 
its  discretion,  allow  any  pleading  to  be  amended  or  cor- 
rected or  any  omission  therein  to  be  supplied. 

5.  Subpoenas.  Subpoenas  requiring  the  attendance  of 
a  witness  from  any  place  in  the  state  to  any  designated 
place  of  hearing  for  the  purpose  of  taking  the  testimony 
of  such  witness  orally  before  the  Commission  or  one  or 
more  Commissioners,  may  be  issued  by  any  Commissioner 
or  the  secretary. 

Subpoenas  for  the  production  of  books,  accounts,  papers, 
waybills  and  other  documents  will  only  be  issued  upon  ap- 
plication in  writing,  stating  as  nearly  as  possible  the  books. 
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accounts,  papers,  waybills  or  other  documents  desired  to 
be  produced. 

6.  Service  of  papers.  Personal  service  of  papers  in  all 
bearings,  investigations  and  formal  proceedings  pending 
before  the  Commission  may  be  made  upon  any  person  upon 
whom  a  summons  may  be  served  in  accordance  with  the 
provisions  of  the  Code  of  Civil  Procedure  of  this  state. 
Service  may  also  be  made  by  mailing  in  a  sealed  envelope, 
registered,  with  postage  prepaid,  addressed  to  any  party 
to  such  hearing,  investigation  or  formal  proceeding  or  to 
any  person  upon  whom  a  summons  may  be  served  in  ac- 
cordance with  the  provisions  of  the  Code  of  Civil  Proce- 
dure. If  service  is  made  by  mailing,  and  an  act  is  to  be 
performed  within  a  specified  time  after  service,  the  time 
for  the  performance  of  the  act  shall  begin  to  run  at  the 
time  the  registered  letter  is  received.  When  any  party  has 
appeared  by  attorney,  service  upon  the  attorney  will  be 
deemed  proper  service  upon  such  party. 

7.  Intervention.  In  any  formal  proceeding,  the  Com- 
mission may  permit  any  corporation,  association,  body 
politic  or  person  to  intervene  and  be  heard. 

§  7141.     [Rule  II.]     Formal  complaints. 

1.  Who  may  complain.  Complaint  may  be  made  by  the 
commission  of  its  own  motion  or  by  any  corporation,  or 
person,  chamber  of  commerce,  board  of  trade,  or  any  civic, 
commercial,  mercantile,  traffic,  agricultural  or  manufactur- 
ing association  or  organization  or  any  body  politic  or  mu- 
nicipal corporation,  by  complaint  in  writing,  setting  forth 
any  act  or  thing  done  or  omitted  to  be  done  by  any  public 
utility  in  violation,  or  claimed  to  be  in  violation,  of  any 
provision  of  law  or  of  any  order  or  rule  of  the  Commission. 
Any  public  utility  shall  have  the  right  to  complain  on  any 
of  the  grounds  upon  which  complaint  may  be  made  by  other 
parties. 
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If  tlie  complaint  is  against  the  reasonableness  of  any  rate 
or  charge  of  any  gas,  electrical,  water  or  telephone  utility, 
the  Commission  cannot  entertain  the  same  unless  it  be 
signed  by  the  mayor  or  the  president  or  the  chairman  of 
the  board  of  trustees  or  a  majority  of  the  council,  com- 
mission, or  other  legislative  body  of  the  city  and  county, 
or  city  or  town,  if  any,  within  which  the  alleged  violation 
occurred,  or  not  less  than  twenty-five  consumers  or  pur- 
chasers or  prospective  consumers  or  purchasers  of  such 
gas,  electricity,  water  or  telephone  service. 

2.  Contents  of  complaint.  Each  complaint  shall  show 
the  venue,  "Before  the  Railroad  Commission  of  the  State 
of  California,"  shall  bear  a  heading  showing  the  name  of 
the  complainant  and  the  name  of  the  defendant  and  shall 
state — 

{a)  The  full  name  and  postoffice  address  of  each  com- 
plainant. 

{h)  The  full  name  and  postoffice  address  of  each  de- 
fendant. 

(c)  Fully  and  clearly  the  specific  act  complained  of,  to- 
gether with  such  other  facts  as  will  give  the  Commission 
and  the  defendant  a  full  understanding  of  the  situation. 
The  complaint  shall  set  forth  definitely  the  exact  relief 
which  is  desired. 

3.  Signature  to  complaint.  The  complaint  shall  be 
signed  by  each  complainant  and  by  the  attorney,  if  any. 
Where  an  attorney  signs  the  complaint,  his  address  shall  be 
given.  Where  the  complainant  is  a  corporation  or  an  asso- 
ciation, the  complaint  may  be  signed  by  an  officer  or  director 
thereof. 

4.  Verification.  Every  complaint  must  be  verified  by 
at  least  one  complainant.  If  the  complainant  is  a  corpora- 
tion or  association,  any  officer  or  director  thereof  may 
verify  the  comi^laint. 
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5.  Number  of  copies.  At  the  time  complainant  files  his 
original  complaint,  be  must  also  file  copies  thereof  equal 
in  number  to  three  more  than  twice  the  number  of  defend- 
ants named  in  the  complaint. 

6.  Procedure  upon  filing  of  complaint.  Upon  the  filing 
of  a  formal  complaint,  the  Commission  shall  immediately 
mail  a  copy  thereof  to  each  defendant.  Tliis  copy  shall 
be  sent  hy  way  of  information  only,  and  each  defendant 
shall  be  allowed  five  days  within  which  to  point  out  to  the 
Commission  in  writing  such  defects  in  the  complaint  as,  in 
the  opinion  of  the  defendant,  require  amendment.  The 
Commission  will  then  give  consideration  to  the  defects,  if 
any,  so  enumerated.  Trivial  defects  shall  be  disregarded. 
Should  the  Commission,  however,  be  of  the  opinion  that 
the  defects  brought  to  its  attention  are  so  vital  that  the 
complaint  should  be  amended,  the  Commission  will  require 
the  complainants  to  amend  the  complaint. 

Wherever  the  Commission  is  of  the  opinion  that  the 
complaint  is  sufficient,  it  shall  formally  serve  a  copy  thereof 
upon  each  defendant,  together  with  an  order  directly  to 
each  defendant,  requiring  that  the  matter  complained  of 
be  satisfied,  or  that  the  complaint  be  answered  in  writing 
within  ten  days  from  the  date  of  service  of  such  order, 
provided  that  the  Commission  may,  in  particular  cases, 
require  the  answer  to  be  filed  within  a  shorter  time. 

7.  Satisfaction  of  complaint.  If  the  defendant  desires 
to  satisfy  the  complaint,  he  may  file  with  the  Commission, 
within  the  time  allowed  for  the  satisfaction  or  answer,  a 
statement  of  the  relief  which  he  is  willing  to  give.  The 
Commission  shall  immediately  forward  a  copy  thereof  to 
the  complainant.  If,  in  his  opinion,  the  satisfaction  meets 
the  complaint,  the  complainant  shall  make  written  request 
to  the  Commission  that  the  complaint  be  dismissed.  If  the 
complainant  is  of  the  opinion  that  the  satisfaction  does 
not  meet  his  complaint,  he  shall  so  notify  the  Commission, 
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whereupon  the  Commission  shall  notify  the  defendant  that 
the  latter  must  answer  the  complaint. 

8.  Answer  to  complaint.  If  satisfaction  be  not  made, 
as  aforesaid,  the  corporation  or  person  complained  of  must, 
within  the  time  specified  in  the  order  or  such  extension 
thereof  as  the  Commission  for  good  cause  shown,  may 
grant,  file  an  answer  to  the  complaint. 

Before  the  answer  may  be  filed,  it  must  be  served  by  the 
defendant  upon  each  complainant  or  his  attorney  and  an 
acknowledgment  or  affidavit  of  such  service  must  be 
attached  to  the  answer. 

The  answer  must  contain  a  specific  denial  of  such  ma- 
terial allegations  of  the  complaint  as  are  controverted  by 
the  defendant  and  also  a  statement  of  any  new  matter  con- 
stituting a  defense.  If  the  answering  party  has  no  infor- 
mation or  belief  upon  the  subject  sufficient  to  enable  him 
to  answer  an  allegation  of  the  complaint,  he  may  so  state 
in  his  answer  and  place  his  denial  upon  that  ground.  The 
filing  of  an  answer  will  not  be  deemed  an  admission  of 
the  sufficiency  of  the  complaint,  but  a  motion  to  dismiss 
may  be  made  at  the  hearing. 

The  answer  must  be  signed  and  verified  by  the  defendant 
filing  the  same.  The  attorney,  if  any,  shall  also  sign  the 
answer  and  must  state  his  address.  If  the  defendant  is  a 
corporation  or  an  association,  the  answer  may  be  signed 
and  verified  by  any  officer  or  director  thereof. 

The  original  answer  must  be  filed  together  with  two 
copies  thereof. 

§  7142.     [Rule  III.]     Formal  applications. 

1.  Definition.  A  formal  application  is  a  formal  pro- 
ceeding in  which  the  authority  of  the  Commission  to  per- 
form an  act  is  requested. 

2.  Contents  of  application.  All  formal  applications 
must  be  by  petition  in    writing.     The  petition  must  set 
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forth  the  full  name  and  postoflice  address  of  the  applicant, 
and  mnst  contain  fully  the  facts  on  whicli  the  application  is 
based,  with  a  request  for  the  order,  authorization,  permis- 
sion or  certificate  desired  and  a  reference  to  the  particular 
provision  of  law  requiring  or  providing  for  the  same. 

The  application  shall  be  signed  by  the  applicant  and  the 
attorney,  if  any.  Where  an  attorney  signs  the  application, 
his  address  shall  be  given. 

3.  Verification.  Every  application  must  be  verified  by 
each  applicant.  If  the  applicant  is  a  corporation  or  asso- 
ciation, any  of&cer  or  director  thereof  may  verify  the  appli- 
cation. 

4.  Number  of  copies.  At  the  time  the  original  appli- 
cation is  filed,  four  additional  copies  must  also  be  filed. 

5.  Articles  of  incorporation.  If  the  applicant  is  a  cor- 
poration, a  certified  copy  of  its  articles  of  incorporation 
shall  be  annexed  to  the  application.  If  applicant's  articles 
of  incorporation  have  already  been  filed  with  the  Commis- 
sion in  some  prior  proceeding,  it  shall  be  sufficient  if  this 
fact  is  stated  in  the  application  and  reference  is  made  to 
the  title  and  number  of  the  prior  proceeding. 

6.  Financial  statement.  Wherever  in  these  rules  it  is 
provided  that  a  financial  statement  shall  be  annexed  to  the 
application,  this  statement  shall  be  prepared  as  of  the  first 
day  of  the  month  in  which  the  application  is  filed  and  shall 
show  the  following  information  in  order: 

(a)  Amount  and  kinds  of  stock  authorized. 

(b)  Amounts  and  kinds  of  stock  issued  and  outstanding. 

(c)  Terms  of  preference  of  preferred  stock,  whether 
cumulative  or  participating,  or  on  dividends  or  assets,  or 
othei*wise. 

{d)  Brief  description  of  each  mortgage  upon  property  of 
applicant,  giving  date  of  execution,  name  of  mortgagor, 
name  of  mortgagee  or  trustee,  amount  of  indebtedness  au- 
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thorized  to  be  secured  thereby,  and  amount  of  indebtednoss 
actually  secured,  together  with  any  sinking  fund  provision. 

(e)  Number  and  amount  of  bonds  authorized,  and  num- 
ber and  amount  issued,  giving  the  name  of  the  public 
utility  which  issued  the  same,  describing  each  class  sepa- 
rately, and  giving  date  of  issue,  par  value,  rate  of  interest, 
date  of  maturity  and  how  secured,  together  with  amount 
of  interest  paid  thereon  during  the  last  fiscal  year. 

(/)  Each  note  outstanding,  giving  date  of  issue,  amount, 
date  of  maturity,  rate  of  interest,  in  whose  favor,  together 
with  amount  of  interest  paid  thereon  during  the  last  fiscal 
year. 

(g)  Other  indebtedness,  giving  same  by  classes  and  de- 
scribing security,  if  any,  with  a  brief  statement  of  the 
devolution  or  assumption  of  any  portion  of  such  indebted- 
ness upon  or  by  any  person  or  corporation  if  the  original 
liability  has  been  transferred,  together  with  amount  of 
interest  paid  thereon  during  the  last  fiscal  year. 

{h)  Rate  and  amount  of  dividends  paid  during  the  five 
previous  fiscal  years,  and  the  amount  of  capital  stock  on 
which  dividends  were  paid  each  year. 

(i)  Detailed  statement  of  earnings  and  expenditures  for 
and  balance  sheet  showing  conditions  at  close  of  the  last 
fiscal  year,  unless  already  filed  with  the  Commission  as 
part  of  the  annual  report,  in  which  case  a  reference  to  the 
filing  should  be  given. 

§  7143.  [Rule  IV.]  Applications  for  authority  to  issue 
stocks,  bonds,  notes  or  other  evidences  of  indebtedness. 

When  application  is  made  by  any  public  utility  for  an 
order  authorizing  the  issue  of  stock  or  stock  certificates,  or 
bonds,  notes  or  otlier  evidences  of  indebtedness  payable  at 
periods  of  more  than  twelve  months  after  the  date  thereof, 
under  the  provisions  of  section  52  of  the  Public  Utilities 
Act— 
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1.  The  petition,  in  addition  to  the  requirements  of  Eule 
III,  shall  state : 

(a)  A  general  description  of  applicant's  property  and 
the  field  of  its  operation,  including  an  inventory  or  ap- 
praisal in  detail  of  its  property  and  equipment,  together 
with  a  statement  of  the  original  cost  of  the  same  and  the 
cost  to  applicant.  If  it  is  impossible  to  state  the  original 
cost,  the  facts  creating  such  impossibility  shall  be  stated. 

{b)  The  amount  and  kind  of  stock,  if  any,  which  the  pub- 
lic utility  desires  to  issue,  and,  if  preferred,  the  nature  and 
extent  of  the  preference;  the  amount  of  bonds,  notes  or 
other  evidences  of  indebtedness,  if  any,  which  the  public 
utilitj^  desires  to  issue,  with  terms,  rate  of  interest,  and 
whether  and  how  to  be  secured. 

(c)  The  use  to  which  the  capital  to  be  secured  by  the 
issue  of  such  stock  or  stock  certificates,  or  bonds,  notes  or 
other  evidences  of  indebtedness  is  to  be  put,  with  a  definite 
statement  of  how  much  is  to  be  used  severally  for  the  ac- 
quisition of  property,  the  construction,  completion,  exten- 
sion or  improvement  of  facilities,  the  improvement  of  ser- 
vice, the  maintenance  of  service,  the  discharge  or  refunding 
of  obligations,  and  the  reimbursement  of  moneys  actually 
expended  from  income  or  from  any  other  moneys  in  the 
treasury,  as  provided  by  section  52  of  the  Public  Utilities 
Act. 

{d)  The  property  in  detail  which  is  to  be  acquired,  with 
its  value,  a  detailed  description  of  the  contemplated  con- 
struction, completion,  extension  or  improvement  of  facili- 
ties set  forth  in  such  a  manner  that  an  estimate  of  cost  may 
be  made,  a  statement  of  the  character  of  the  improvement 
of  service  proposed,  and  of  the  reasons  why  the  service 
should  be  maintained  from  its  capital.  Wliether  any  con- 
tracts have  been  made  for  the  acquisition  of  such  property, 
or  for  such  construction,  completion,  extension  or  improve- 
ment of  facilities,  or  for  the  reimbursement  of  expenditures, 
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or  for  the  disposition  of  any  of  the  stock  or  stock  certifi- 
cates, or  bonds,  notes  or  other  evidences  of  indebtedness 
which  it  is  proposed  to  issue  or  the  proceeds  thereof,  and 
if  any  contracts  have  been  made,  copies  thereof  shall  be 
annexed  to  the  petition. 

(e)  If  it  is  proposed  to  discharge  or  refund  obligations 
or  to  reimburse  moneys  actually  expended,  a  statement  of 
the  nature  and  description  of  such  obligations  and  expendi- 
tures, including  the  par  value  of  the  obligations,  and  the 
amount  for  which  they  were  actually  sold  and  the  applica- 
tion of  the  proceeds  and  of  the  moneys  expended,  showing 
when,  to  whom  and  for  what  paid  or  applied.  If  notes 
are  to  be  refunded,  the  petition  must  show  the  date,  amount, 
term,  rate  of  interest  and  payee  of  each  and  the  purpose  for 
which  their  proceeds  were  expended. 

(/)  Such  other  facts  as  may  be  pertinent  to  the  appli- 
cation. 

2.     With  the  petition  must  be  filed : 

(a)  Copy  of  articles  of  incorporation  (Rule  III-5). 

(b)  Financial  statement  (Rule  III-6). 

(c)  Copy  of  trust  deeds  or  mortgages,  if  any. 

(d)  Maps  and  plans  of  the  proposed  property  and  con- 
struction together  with  detailed  estimates  in  such  form  that 
they  can  be  checked  over  by  the  Commission's  engineering 
department.  Estimates  for  proposed  steam  or  electric 
railroads  shall  be  submitted  upon  blanks,  which  will  be  fur- 
nished by  the  Commission. 

§  7144.  [Rule  V.]  Application  to  sell,  lease,  mortgage 
or  otherwise  encumber  public  utility  property. 

When  application  is  made  by  a  railroad  corporation, 
street  railroad  corporation,  pipe-line  corporation,  gas  cor- 
poration, electrical  corporation,  telephone  coi-poration,  tele- 
graph corporation  or  water  cor]-)oration  for  an  order  au- 
thorizing the  sale,  lease,  assignment,  mortgage  or  other 
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disposition  of  the  whole  or  any  part  of  its  property  neces- 
sary or  useful  in  the  performance  of  its  duties  to  the  public, 
or  any  franchise  or  permit,  or  any  right  thereunder,  or  by 
any  means  whatsoever,  direct  or  indirect,  the  merger  or  con- 
solidation of  its  property,  franchises  or  permits,  or  any  part 
thereof,  with  any  other  public  utility,  in  the  cases  specified 
in  section  51  (a)  of  the  Public  Utilities  Act. 

1.  The  petition  must  be  made  by  all  the  parties  to  the 
proposed  transaction,  and,  in  addition  to  the  requirements 
of  Rule  III,  must  show: 

(a)  In  detail  the  reasons  upon  the  part  of  each  appli- 
cant for  entering  into  the  proposed  sale,  lease,  assignment, 
mortgage  or  other  disposition  of  such  property,  franchise 
or  permit  and  all  the  facts  warranting  the  same  and  show- 
ing that  it  is  for  the  benefit  of  the  public  service. 

(b)  Detailed  description  of  the  property  to  be  sold, 
leased,  mortgaged  or  otherwise  encumbered,  together  with 
the  original  cost  to  applicant  and  present  value  thereof. 

2.  With  the  petition  shall  be  filed : 

(a)  Copy  of  articles  of  incorporation  of  each  applicant 
(Rule  III-5). 

(b)  Financial  statement  of  each  applicant  (Rule  III-6). 

(c)  Copy  of  proposed  deed  of  sale,  lease,  mortgage  or 
other  encumbrance,  or  contract  or  agreement  for  the  same, 
if  any. 

§  7145.  [Rule  VI.]  Applications  for  certificates  of 
public  convenience  and  necessity. 

1.  New  construction  or  extension.  When  application  is 
made,  under  section  50  (a)  of  the  Public  Utilities  Act,  by 
any  new  public  utility  for  a  certificate  that  the  present  or 
future  public  convenience  or  necessity  require  or  will  re- 
quire said  utility  to  begin  the  construction  of  its  plant  or 
system,  or  by  an  existing  public  utility  for  a  certificate  that 
present  or  future  public  convenience  or  necessity  require. 
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or  will  require,  the  construction  of  a  proposed  extension 
into  territory  now  served  by  a  public  utility  of  like  cbar- 
acter,  the  applicant  in  addition  to  complying  with  the  pro- 
visions of  Rule  III  shall  submit  the  following  data,  either 
in  the  application  or  as  exhibits  attached  thereto : 

(a)  Copy  of  articles  of  incorporation  (Rule  III-5). 

(b)  The  facts  showing  that  the  proposed  new  construc- 
tion is  or  will  be  required  by  public  convenience  and 
necessity. 

(c)  Copies  of  franchises  or  permits  from  the  proper  pub- 
lic authority  necessary  for  the  proposed  new  construction 
or  extension. 

(d)  A  full  description  of  the  proposed  location,  route  or 
routes  of  the  new  construction  or  extension,  including  a 
description  of  the  manner  in  which  the  same  will  be  con- 
structed, and  also  the  names  of  all  public  utilities,  corpo- 
rations, or  persons  with  whom  the  proposed  new  construc- 
tion or  extension  is  likely  to  compete. 

(e)  A  map  to  suitable  scale  shall  be  furnished  showing 
the  location  or  route  of  the  proposed  new  construction  or 
extension  with  its  relation  to  other  public  utilities  with 
which  the  same  is  likely  to  compete. 

(/)  Applicant  shall  furnish  all  such  other  data  as  are 
necessary  to  a  complete  understanding  of  the  situation. 

(g)  The  manner  in  detail  in  which  it  is  proposed  to 
finance  the  new  construction  or  extension. 

2.  Exercise  of  franchise  rights.  When  application  is 
made  under  section  50  (b)  of  the  Public  Utilities  Act  by 
any  public  utility  for  a  certificate  that  public  convenience 
and  necessity  require  the  exercise  of  a  right  or  privilege 
granted  to  applicant  under  a  franchise  or  permit,  the  appli- 
cant, in  addition  to  complying  with  the  provisions  of  Rule 
III,  shall  submit  the  following  data,  either  in  the  applica- 
tion or  attached  thereto  as  exhibits : 
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(a)  Copy  of  articles  of  incorporation  (Rule  III-5). 

(h)  The  facts  showing  that  the  exercise  of  the  right  or 
privilege  secured  by  the  franchise  or  permit  is  required  by 
public  convenience  or  necessity. 

(c)  Copy  of  the  franchise  or  permit  containing  the  right 
or  privilege  which  applicant  desires  to  exercise. 

{d)  A  map  to  suitable  scale  showing  the  streets,  avenues 
and  all  other  places  and  property  in  or  upon  or  along  which 
it  is  proposed  to  exercise  such  franchise  or  permit,  together 
with  the  relation  of  applicant  to  other  utilities  with  which 
it  is  likely  to  compete. 

3.  Approval  of  wharf  franchises.  Applications  for 
approval  of  wharf  franchises  under  the  provisions  of  chap- 
ter 557  of  the  Statutes  of  1913,  amending  section  2906  of 
the  Political  Code,  shall  be  under  the  provisions  of  section 
2  of  this  rule  and  shall  be  accompanied  by  copies  of  the 
application  to  the  board  of  supervisors  and  of  the  ordi- 
nance granting  the  franchise. 

4.  Exercise  of  rights  of  franchise  not  yet  secured.  If 
a  public  utility  desires  a  certificate  declaring  that  public 
convenience  and  necessity  require  or  will  require  the  exer- 
cise of  a  right  or  privilege  under  a  franchise  or  permit, 
which  applicant  contemplates  securing,  but  which  has  not 
yet  been  granted  to  it,  such  public  utility  may  file  an  appli- 
cation, under  section  50  (c)  of  the  Public  Utilities  Act,  for 
an  order  preliminary  to  the  issue  of  the  certificate.  This 
application  shall  set  forth  the  information  required  by  sec- 
tion 2  of  this  rule,  except  that  a  copy  of  the  application  for 
the  franchise  or  permit  shall  be  filed  instead  of  the  fran- 
chise or  permit.  The  Commission  may,  in  its  discretion, 
make  an  order  declaring  that  it  will  thereafter  upon  appli- 
cation issue  the  desired  certificate  upon  such  terms  and 
conditions  as  it  may  designate  after  the  public  utility  has 
obtained  the  contemplated  franchise  or  permit.  When  the 
franchise  or  permit  has  been  granted,  the  public  utility 
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shall  make  application  for  the  certificate,  attaching  to  snch 
application  a  copy  of  the  franchise  or  permit,  and  the  Com- 
mission will  thereupon  issue  such  certificate. 

§7146.  [Rule  VII.]  Applications  for  authority  to  in- 
crease rates. 

When  application  is  made  by  any  public  utility  to  raise 
any  rate,  fare,  toll,  rental  or  charge,  or  so  to  alter  any 
classification,  contract,  practice,  rule  or  regulation  as  to 
result  in  an  increase  in  any  rate,  fare,  toll,  rental  or  charge, 
applicant,  in  addition  to  complying  with  the  provisions  of 
Eule  III,  shall  submit  the  following  data  either  in  the  appli- 
cation or  attached  thereto  as  exhibits : 

1.  Copy  of  articles  of  incorporation  (Eule  III-5). 

2.  Financial  statement  (Eule  III-6). 

3.  A  schedule  of  the  present  rates,  fares,  tolls,  rentals  or 
charges  in  effect,  and  the  increases  which  it  is  desired  to 
make. 

4.  A  description  of  applicant's  property,  together  with 
an  inventory  or  appraisal  in  detail  of  the  same,  including 
a  statement  of  the  original  cost  of  the  property,  and  the 
cost  thereof  to  applicant. 

5.  A  statement  in  full  of  the  reason  why  the  increase  is 
desired  so  that  the  Commission  may  clearly  see  the  justifi- 
cation therefor. 

§  7147.  [Rule  VIII.]  Application  to  construct,  alter  or 
abolish  railroad  crossings. 

When  application  is  made  for  the  construction,  altera- 
tion or  abolition  of  crossings  (1)  of  public  roads,  highways 
or  streets  by  railroads,  or  (2)  of  railroads  by  public  roads, 
highways  or  streets,  or  (3)  of  railroads  by  railroads,  or 
(4)  of  railroads  by  street  railroads,  or  (5)  of  street  rail- 
roads by  railroads,  or  (6)  of  public  roads  or  highways  by 
street  railroads,  or  (7)  of  street  railroads  by  public  roads 
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or  highways,  under  the  provisions  of  section  43  of  the  Pub- 
lic Utilities  Act,  applicant,  in  addition  to  complying  with 
the  provisions  of  Eule  III,  shall  submit  the  following  data 
either  in  the  application  or  as  exhibits  attached  thereto : 

1.  Copy  of  articles  of  incorporation  (Rule  III-5). 

2.  If  the  crossing  is  to  be  constructed  by  a  railroad 
within  the  limits  of  an  incorporated  city  or  town,  there 
shall  be  attached  to  the  application  a  certified  copy  of  the 
franchise  or  portion  thereof,  which  gives  to  the  railroad 
the  right  to  cross  the  highway  in  question. 

3.  Map  on  scale  of  not  less  than  two  hmidred  feet  per 
inch,  showing  accurately  the  location  of  all  tracks,  build- 
ings, structures,  property  lines,  streets  and  roads  in  the 
vicinity  of  the  proposed  crossing;  also  profiles  showing 
ground  lines  and  proposed  grade  lines  of  approaches  on 
such  public  roads,  highways  or  streets,  railroads  or  street 
railroads  as  may  be  affected  by  the  proposed  crossing.  In 
case  of  a  contemplated  crossing  of  a  railroad  by  a  railroad, 
the  profile  of  each  railroad  shall  show  the  customary  in- 
formation for  not  less  than  one  (1)  mile  on  each  side  of  the 
proposed  crossing. 

4.  Such  safety  device  or  other  protection,  if  any,  as  the 
applicant  may  believe  should  be  installed,  with  detailed  in- 
formation concerning  the  same. 

5.  If  the  crossing  is  a  grade,  a  statement  should  be  made 
showing  why  a  separation  of  grades  is  not  practicable  un- 
der the  circumstances. 

6.  If  the  crossing  is  constructed  over  the  tracks  of  an- 
other railroad,  the  contract  between  the  two  companies 
covering  the  crossing  shall  be  filed. 

7.  If  the  proposed  crossing  is  over  a  state  highway,  that 
fact  should  be  stated  in  the  petition  and  shown  on  the  map. 

When  application  is  made  for  permission  to  construct  a 
public  highway  over  a  railroad  crossing,  the  application 
must  be  made  by  the  proper  municipal  or  county  authori- 
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ties.  If,  in  addition  to  the  information  above  specified, 
there  is  attached  to  the  application  a  copy  of  an  easement 
granted  by  the  railroad  to  the  proper  public  authority 
covering  the  crossing  in  question,  or  some  other  evidence 
which  shows  that  the  railroad  company  is  willing  that  the 
crossing  shall  be  constructed,  the  Commission  may  pos- 
sibly be  in  a  position  to  grant  the  application  ex  parte  with- 
out the  necessity  of  a  hearing. 

§  7148.     [Rule  IX.]     Other  applications. 

Applications  relating  to  matters  over  which  the  Com- 
mission has  jurisdiction  and  which  are  not  covered  by  any 
of  the  preceding  rules,  shall  be  drafted  in  accordance  with 
the  form  prescribed  in  Rule  III  and  shall  set  forth  all  the 
information  necessary  to  a  full  understanding  of  the  case. 

§  7149.     [Rule  X.]     Hearings  and  rehearings. 

1.  When  hearings  tvill  he  given.  Except  as  otherwise 
determined  in  specific  cases,  the  Commission  will  grant  a 
hearing  in  the  following  classes  of  cases : 

{a)  When  an  order  to  satisfy  a  complaint  or  to  make 
answer  thereto  has  been  made  and  the  corporation  or  per- 
son complained  of  has  not  satisfied  the  cause  of  complaint 
(Rule  II-7,  8). 

(b)  When  application  has  been  made  in  a  formal  pro- 
ceeding. 

2.  Notice  of  place  of  hearing.  Notice  of  the  day  and 
hour  of  the  hearing  in  a  formal  case  shall  be  served  at  least 
ten  days  before  the  time  set  therefor,  unless  the  Commis- 
sion shall  find  that  public  necessity  requires  the  hearing  to 
be  heard  at  an  earlier  date.  Hearings  upon  formal  appli- 
cations shall  be  set  as  deemed  necessary  by  the  Commission. 

3.  Publication  of  notice.  In  formal  applications  the 
Commission  may,  in  its  discretion,  give  all  other  coipora- 
tions  or  persons  who  may  be  affected  thereby,  an  opportu- 
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nity  to  be  heard  either  by  service  upon  them  of  a  copy  of 
the  petition  or  by  publication  of  the  substance  thereof,  at 
the  expense  of  applicant,  for  such  length  of  time  and  in 
such  newspaper  or  newspapers  as  the  Commission  may 
designate.  In  such  cases  the  form  of  notice  shall  be  pre- 
pared by  the  Secretary  of  the  Commission  and  a  proof  of 
the  publication  thereof  must  be  filed  at  or  before  the 
hearing. 

4.  Stipulation  as  to  facts.  The  parties  to  any  proceed- 
ing or  investigation  before  the  Commission  may,  by  stipu- 
lation in  writing,  filed  with  the  Commission  or  entered  in 
the  record,  agree  upon  the  facts,  or  any  portion  thereof, 
involved  in  the  controversy,  which  stipulation  shall  be  re- 
garded and  used  as  evidence  at  the  hearing.  It  is  desirable 
that  the  facts  be  thus  agreed  upon  whenever  practicable. 
The  Commission  may,  in  such  cases,  require  such- additional 
evidence  as  it  may  deem  necessary. 

5.  Procedure  at  hearings.  Witnesses  will  be  examined 
orally  and  under  oath  before  the  Commission  or  a  Commis- 
sioner unless  the  facts  are  stipulated  or  the  Commission  or 
Commissioner  otherwise  orders. 

The  complainant  must  establish  the  facts  upon  which  he 
bases  his  complaint,  unless  the  defendant  admits  the  same 
or  fails  to  answer  the  comiDlaint.  The  defendant  must 
likewise  give  evidence  of  the  facts  alleged  in  the  answer, 
unless  admitted  by  the  complainant,  and  must  fully  disclose 
its  defense  at  the  hearing.  In  case  of  failure  to  answer, 
the  Commission  will  take  such  proof  of  the  facts  as  may  be 
deemed  proper  and  reasonable  and  make  such  order  thereon 
as  the  circumstances  of  the  case  may  require. 

If  documentary  evidence  is  offered,  the  Commission,  in 
lieu  of  requiring  the  originals  to  be  filed  may,  in  its  discre- 
tion, accept  certified,  or  otlierwise  authenticated,  copies  of 
such  documents  or  such  portions  of  the  same  as  may  be 
relevant,  or  may  require  such  evidence  to  be  transcribed  as 
part  of  the  record. 
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6.  Investigations  on  Commission's  own  motio^n.  The 
Commission  may  at  any  time,  of  its  own  motion,  make  in- 
vestigations and  order  hearings  into  any  act  or  thing  done 
or  omitted  to  be  done  by  any  public  utility,  which  the  Com- 
mission may  believe  is  in  violation  of  any  provision  of  law 
or  of  any  order  or  rule  of  the  Commission.  It  may  also, 
through  its  own  experts  or  employees,  or  otherwise,  secure 
such  evidence  as  it  may  consider  necessary  or  desirable  in 
any  formal  proceeding  in  addition  to  the  evidence  pre- 
sented by  the  parties. 

7.  Rehearings.  Any  party  to  a  formal  proceeding  or 
any  stockholder  or  bondholder  or  other  party,  pecuniarily 
interested  in  the  public  utility  affected,  may  apply  for  a 
rehearing  as  to  any  matters  determined  by  the  Commission 
and  specified  in  the  application  for  the  rehearing,  and  the 
Commission  may  grant  and  hold  such  rehearing  on  said 
matters,  if  in  its  judgment  sufficient  reason  therefor  be 
made  to  appear.  Such  application  shall  set  forth  specifi- 
cally the  ground  or  grounds  on  which  the  applicant  con- 
siders the  Commission's  decision  or  order  to  be  unlawful 
or  erroneous.  Rehearings  must  be  asked  for  before  the 
effective  date  of  the  decision  or  order  complained  of.  In 
further  respects,  rehearings  will  be  governed  by  the  pro- 
visions of  section  66  of  the  Public  Utilities  Act. 

§  7150.     [Rule  XI.]     Additional  information. 

Additional  information  with  reference  to  formal  pro- 
ceedings may  be  secured  by  applying  to  the  Commission's 
secretary  (Eule  I). 

§  7151.     [Rule  XII.]     Deviations  from  rules. 

In  special  cases,  for  good  cause  shown,  the  Commission 
may  permit  deviations  from  these  rules  in  so  far  as  it  may 
find  compliance  therewith  to  be  impossible  or  impracticable. 
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§  7152.     [Rule  XIII.]     Amendment  of  rules. 
The  rules  may  be  amended  at  any  time  by  the  Commis- 
sion. 

§  7153.     [Rule  XIV.]    Forms. 

The  following  forms  should  be  followed,  in  so  far  as 
possible: 

1.  Formal  Complaint. 

2.  Order  to  Satisfy  or  Answer  a  Complaint. 

3.  Answer. 

4.  Notice  of  Hearing  on  Complaint. 

5.  Formal  Application. 

6.  Published  Notice  of  Hearing  on  Application. 

§  7154.    Form  of  formal  complaint. 

Form  No.  1901. 

Before  the  Eailroad  Commission  of  the  State  of  California. 

No. . 

[To  be  inserted  by  the  secretary  of  the  Commission.] 

[Insert  name  of  each  complainant],     "n 

Complainant, 
vs. 
[Insert  name  of  each  defendant] , 

Defendant.  J 

COMPLAINT. 

The  complaint  of  [here  insert  full  name  of  each  com- 
plainant] respectfully  shows: 

(1)  That  [here  state  occupation  and  postoffice  address 
of  each  complainant]. 

(2)  That  [here  insert  full  name,  occupation  and  post- 
office  address  of  each  defendant]. 

(3)  That  [here  insert  fully  and  clearly  the  specific  act 
or  thing  complained  of,  together  with  such  facts  as  aru 
necessary  to  give  a  full  understanding  of  the  situation]. 
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Wherefore,  complainant  asks  [here  state  specifically  the 
relief  desired]. 
Dated  at ,  California,  this day  of ,  191^. 


[Name  of  each  complainant.] 


[Name  and  address  of  attorney,  if  any.] 

State  of  California, 

County  of ss. 

[Insert  name  of  one  complainant],  being  first  duly  sworn, 
deposes  and  says :  that  he  is  the  complainant  in  the  action 
entitled  as  above ;  that  he  has  read  the  f  oreo^oing  complaint 
and  knows  the  contents  thereof;  and  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  matters  which  are 
therein  stated  on  information  or  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 


Subscribed  and  sworn  to  before  me,  this day  of 

191—. 


Notary  Public  in  and  for  the  County  of  ,  State  of 

California. 

§  7155.    rorm  of  order  to  satisfy  or  answer  a  complaint. 
Form  No.  1902. 
Before  the  Railroad  Commission  of  the  State  of  California. 

No. . 

[To  be  inserted  by  the  secretary  of  the  Commission.] 

,  ^ 

Complainant, 
vs. 


Defendant. 
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ORDER  TO  SATISFY  OR  ANSWER. 
To  [here  insert  name  and  address  of  defendant] : 

You  are  hereby  notified  that  a  complaint  has  been  filed 
in  the  action  entitled  as  above  against  you  as  defendant, 
and  you  are  hereby  ordered  to  satisfy  the  matters  therein 
complained  of  or  to  answer  said  complaint  in  writing 
within  ten  (10)  days  from  the  service  upon  you  of  this 
order  and  the  copy  of  said  complaint  which  is  hereunto 
attached. 

By  order  of  the  Railroad  Commission. 

Dated  at  San  Francisco,  California,  this day  of , 

191—. 

[Railroad  Commission  Seal.] 


Secretary   Railroad    Commission    of   the    State    of    Cali- 
fornia. 

§  7156.    Form  of  answer  to  formal  complaint. 

Form  No.  1903. 

Before  the  Railroad  Commission  of  the  State  of  California. 

No.  . 

[To  be  inserted  by  the  secretary  of  the  Commission.] 

[Insert  name  of  each  complainant],    "^ 

Complainant, 
vs. 
[Insert  name  of  each  defendant], 

Defendant.  -^ 

ANSWER. 
The  above-named  defendant,  for  answer  to  the  complaint 

in  this  proceeding,  respectfully  states: 

(1)  That  [here  follow  specific  denials  of  such  material 
allegations  of  the  complaint  as  are  controverted  by  the  de- 
fendant and  also  a  statement  of  any  new  matter  constitut- 
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ing  a  defense.     Continue  numbering  eacli  succeeding  para- 
graph]. 

Wherefore,  the  defendant  prays  that    the  complaint  be 
dismissed  [or  other  appropriate  prayer]. 


[Name  of  defendant.] 


[Name  and  address  of  attorney,  if  any.] 

State  of  California, 
County  of ,  ss. 

[Insert  name  of  defendant],  being  first  duly  sworn,  de- 
poses and  says:  that  he  is  the  defendant  in  the  action  en- 
titled as  above;  that  he  has  read  the  foregoing  answer 
and  knows  the  contents  thereof;  and  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  matters  which  are 
therein  stated  on  information  or  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true. 


Subscribed  and  sworn  to  before  me,  this day  of 

191—. 


Notary  Public  in  and  for  the  County  of ,  State  of  Cali- 
fornia. 

§  7156a.    Form  of  notice  of  hearing  on  complaint. 

Form  No.  1904. 
Before  the  Railroad  Commission  of  the  State  of  California. 

No.  . 

[To  be  inserted  by  the  secretary  of  the  Commission.] 

Complainant, 

vs. 

Defendant. 

62 
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NOTICE  OF  HEARING. 

To  [here  insert  name  of  party  to  be  notified] : 

You  and  each  of  you  are  hereby  notified  that  the  Rail- 
road Commission  of  the  state  of  California  has  set  the 

above-entitled  case  for  hearing  before  Commissioner 

on  [day  of  week]  the  [day   of   month]  day   of  [name  of 

month],  191 — ,  at o'clock  —  M.,  at  [here  insert  place 

of  hearing],  at  which  time  and  place  you  will  be  given 
an  opportunity  to  be  heard. 

By  order  of  the  Railroad  Commission. 

Dated  at  San  Francisco,  California,  this day  of , 

191—. 

[Railroad  Commission  Seal.] 


Secretary  Railroad  Commission  of  the  State  of  Cali- 
fornia. 

§  7157.    Form  of  formal  application. 

Form  No.  1905. 

Before  the  Railroad  Commission  of  the  State  of  California. 

No. . 

[To  be  inserted  by  the  secretary  of  the  Commission.] 

In  the  Matter  of  the  Application  of  [here  insert  name  of 
each  applicant]  for  [here  insert  desired  order,  au- 
thorization, permission  or  certificate,  thus:  "order  au- 
thorizing issue  of  stock  and  bonds"]. 

APPLICATION. 

The  petition  of  [here  insert  name  of  each  applicant]  re- 
spectfully'' shows: 

1.  That  applicant  is  engaged  in  the  business  of  [here 
insert  nature  of  business  and  territorial  extent  thereof]. 

2.  That  the  postoffice  address  of  each  applicant  is . 
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3.  That  [here  insert  fully  and  clearly  the  facts  required 
by  these  rules,  and  any  additional  facts  which  the  api^li- 
cant  desires  to  state]. 

Wherefore,  applicant  asks  that  the  Railroad  Commission 
of  the  state  of  California  make  its  order  authorizing  ap- 
plicant to  [here  state  specifically  the  action  which  the  ap- 
plicant desires  the  Railroad  Commission  to  take]. 

Dated  at j  California,  this day  of ,  191 — . 


[Name  of  each  applicant.] 


[Name  and  address  of  attorney,  if  any.] 

State  of  California, 

County  of ,  ss. 

[Insert  name  of  applicant],  being  first  duly  sworn,  de- 
poses and  says:  that  he  is  the  applicant  in  the  proceeding 
entitled  as  above;  that  he  has  read  the  foregoing  applica- 
tion and  knows  the  contents  thereof;  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  matters  which 
are  therein  stated  on  information  or  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true. 


Subscribed  and  sworn  to  before  me,  this day  of 

191—. 


Notary   Public  in  and  for   the   County   of ,  State  of 

California. 
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§  7158.  Form  of  published  notice  of  heai'ing  on  appli- 
cation. 

Form  No.  1906. 

Before  the  Eailroad  Commission  of  the  State  of  California. 

No.  . 

[To  be  inserted  by  the  secretary  of  the  Commission.] 

In  the  Matter  of  the  Application  of  [here  insert  name  of 
applicant]  for  [here  insert  desired  order,  authoriza- 
tion, permission  or  certificate]. 

NOTICE  OF  HEAEING. 

Notice  is  hereby  given  that  the  application  of  [name  of 
applicant  in  full]  for  the  [approval,  determination,  con- 
sent, permission,  certificate  or  authorization]  of  the  Rail- 
road Commission  of  the  state  of  California  to  [here  state 
nature  of  consent  asked]  will  be  heard  before  Commis- 
sioner   on  [day  of  week],  the  [day  of  month],  day  of 

[name  of  month],  191 — ,  at  o'clock  —  M..,  at  [here 

insert  place  of  hearing],  at  which  time  all  persons  inter- 
ested may  appear  and  be  heard. 

By  order  of  the  Railroad  Commission. 

Dated  at  San  Francisco,  California,  this day  of , 

191—. 


Secretary   Railroad    Commission    of    the   State    of    Cali- 
fornia. 
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SUGGESTIONS  FOR  FORMS  IN  ADDITION  TO  THOSE 
PRESCRIBED  BY  RULES  OF  COMMISSION. 

§  7159.    Application  for  order  authorizing  issue  of  bonds. 

Form  No.  1907. 

Before  the  Railroad  Commission  of  the  State  of  California. 

Application  No.  . 

In  the  Matter  of  the  Application  of for  an  Order  Au- 
thorizing the  Issue  of  Bonds. 
The  application  of  the respectfully  shows: 

1.  [Here  state  where  principal  place  of  business  located; 
also  postoffice  address  and  nature  of  applicant's  business.] 

2.  [Description  of  properties.] 

3.  That  the  organization  of  your  petitioner  was  the  re- 
sult of  a  consolidation  of  several  properties  in  the  

and  embracing  the  counties  above  enumerated,  the  original 

company  being  the  operating  in  and  about  the  city 

of in county;  that  the  last-named  company  was 

succeeded  by  the which  extended  in  its  operations  as 

far  south  as in county  and  as  far as 

in  county;  that  during  the  year  the  ac- 
quired the  properties  of  the and  its  subsidiaries,  and 

also  the  gas,  electric  and  railway  system  in and  sur- 
rounding territory  known  as  the  and  .     These 

properties  were  acquired  subject  to  their  then  indebted- 
ness, in  consideration  of  $ in  stock  of  the . 

4.  The  sum  of  $ has  been  expended  by  the  corpora- 
tion in  betterments,  $ of  which  amount  was    raised 

from  the  sale  of  bonds,  and  during  the  two  years  prior  to 

the  organization  of  your  petitioner  the  sum  of  $ was 

expended  in  betterments  to  the  properties  purchased,  of 

which  sum  $ was  secured  from  the  proceeds  of  bond 

sales. 
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5.  That  the  following  is  a  statement  of  the  financial 
condition  of  your  petitioner  as  defined  in  Rule  III,  6,  of  your 
rules,  and  shown  by  the  records  of  your  petitioner  on  the 
day  of ,  to  wit: 

(a)  Amount  and  kinds  of  stock  authorized: 

[Amount  of  each.] 

(b)  Amount  and  kinds  of  stock  issued  and  outstanding: 

[Amount  of  each.] 

(c)  Terms  of  preference  of  all  preferred  stock,  whether 

cumulative  or  participating,  or  on  dividends  or  as- 
sets, or  otherwise. 

[State  briefly.] 

(d)  Brief  description  of  each  mortgage  upon  property  of 

applicant,  giving  date  of  execution,  name  of  mort- 
gagor, name  of  mortgagee  or  trustee,  amount  of  in- 
debtedness authorized  to  be  secured  thereby,  and 
amount  of  indebtedness  actually  secured. 

Description.  Date.  Mortgagor.  Tnistea. 

[These  may  be  tabulated.] 

Indebtedness    authorized.    Indebtedness    actually  se- 
cured. 
[Also  tabulate,  referring  to  each  by  number.] 

(e)  The  number  and  amount  of  bonds  authorized  and  re- 

served, giving  name  of  public  utility  that  reserved 
same,  describing  each  class  separately,  giving  date 
of  issue,  par  value,  date  of  interest,  date  of  maturity 
and  how  secured. 

No.  and  Amount  of    Issued  With  Date  of      Par        Eate       Date  of        How 
Bonds  Autk.  Public.         Issue.     Value,    of  Int.  Maturity.  Secured. 

[Tabulate.] 

(f)  Other  indebtedness,  giving  same  by    classes  and  de- 

scribing security,  if  any,  with  a  brief  statement  of 
the  devolution  or  assumption  of  any  portion  of  such 
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indebtedness  upon  or  by  any  corporation  or  person, 
if  the  original  liability  has  been  transferred. 
Floating  debt  is  as  follows : 

Accruals   ($ ) 

Notes  Payable ($ ) 

Accts.  Payable,  etc ($ ) 

Total ($ ) 

(g)  Amount  of  interest  paid  during  previous  fiscal  year 
and  rate  thereof,  with  amount  paid  at  each  rate,  if 
ditferent  rates  were  paid,  upon  each  issue  of  indebt- 
edness: 

[State  gross  amount  paid  on  each  issue.] 
(h)  Rate  and  amount  of  dividends  paid  during  five  pre- 
vious fiscal  years  and  the  amount  of  capital  stock 
on  which  dividends  were  paid  each  year. 
[Give  rate  and  amount  for  each  year.] 
(i)  Detailed  statement  of  earnings  and  expenditures  and 
balance    sheet    showing    conditions  at  the  close  of 
your  petitioner's  last  fiscal  year. 
[Set  forth,  or  if  already  filed  as  part  of  annual  report  so 

state.] 

6.  [Set  forth  if  possible;  or.  That  it  is  impossible  for 
your  petitioner  to  state  the  original  cost  of  the  properties 
now  owned  by  your  petitioner  for  the  reason  that  ail  of 
said  properties  were  purchased  from  concerns  which  had 
been  operating  prior  to  such  purchase  for  varying  periods 
of  time,  and  your  petitioner  has  not  been  able  to  ascertain 
the  actual  cost  of  such  properties  to  the  original  owners 
thereof.] 

7.  That  5'our  petitioner  desires  the  authorization  of  your 

Commission  to  dispose  of  bonds  to  the    amount  of  $ 

under  the  terms  of  that  certain    mortgage  and  deed  of 

trust  executed  by  your  petitioner  to  the as  of  the • 

day  of ;  said  bonds  to  be  part  of  the  series ,  first 
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and  refunding  mortgage  gold  bonds  dated  — — ,  and  pay- 
able   ,  with  interest  payable  semi-annually  on  the 


days  of and of  each  year,  at  the  rate  of per 

cent  per  annum,  as  provided  in  said  mortgage  and  deed  of 
trust.     Under    the    terms  of    said    mortgage  and  deed  of 

trust  (section ,  article ),  it  is  provided  that  bonds 

can  be  issued  only  when  the  earnings  for  the  year  ending 
months  prior  to  the  application  therefor  to  the  trus- 
tee have  been  twice  the  amount  necessary  to  pay  the  in- 
terest on  all  bonds  outstanding,  together  with  that  on 
bonds  which  it  is  proposed  to  issue.  At  the  present  time 
the  earnings  of  the  corporation  do  not  warrant  the  issu- 
ance of  bonds  to  the  amount  of  more  than  $ ,  but  it 

is  estimated  that  by  the  end  of  the  present  year  at  least 

$ of  bonds  may  be  certified  under  the    terms  of  said 

mortgage  and  deed  of  trust,  and  that  the  remaining 
amount  will  be  issuable  in  the  first  three  or  four  months 

of  the  year .    Your  petitioner   therefore    desires  the 

authorization  of  your  Commission  to  issue  bonds  as  such 
issue  may  be  permissible  under  the  terms  of  said  mortgage 
and  deed  of  trust. 

8.  That  the  use  to  which  the  capital  to  be  secured  by 
the  issue  of  such  bonds  is  to  be  put  is  the  discharge  or 
refunding  of  obligations  of  your  petitioner  as  far  as  the 
same  may  be  so  discharged  or  refunded. 

9.  That  the  following  is  a  statement  of  the  nature  and 
description  of  such  obligations,  showing  the  respective 
dates  when  the  same  were  contracted,  the  name  of  the 
creditor,  the  amounts  respectively  due  thereon,  and  the 
rate  of  interest  payable  on  each,  your  petitioner  having 
actually  received  the  amounts  stated  as  the  principal  sums 
of  said  obligations,  to  wit: 

[Give  brief  description  of  each,  under  headings  indicated.] 

Date.  Name.  Amount.  Bate  of  Interest. 

10.  That  the  following  is  a  statement  in  detail  of  the 
purposes  to  which  the  money  realized  from  said  obligations 


985         PKACTICE  BEFORE  CALIFORNIA  R.  E.  COMMISSION.       §  7159 

has  been  applied,  the  total  amount  of  said  expenditures 
over  and  above  the  total  amount  of  the  indebtedness  above 
set  forth  having  been  made  from  the  income  of  petitioner, 
to  wit: 

[Itemize  jobs  and  amount  expended  on  each.] 

11.  That  no  contracts  have  been  made  for  the  reim- 
bursement of  said  expenditures  or  for  the  disposition  of 
any  of  the  bonds  which  it  is  proposed  to  issue  under  the 
authorization  prayed  for. 

12.  That  none  of  the  outstanding  stock  or  stock  certi- 
ficates or  bonds,  notes  or  other  evidences  of  indebtedness 
of  your  petitioner  have  been  issued  or  used  in  capitalizing 
the  right  to  be  a  corporation,  or  any  franchise  or  permit, 
or  the  right  to  own,  operate  or  enjoy  any  such  franchise 
or  permit,  or  any  contract  for  consolidation  or  lease. 

13.  That  your  petitioner  has  not  as  yet  caused  any  pro- 
ceedings to  be  taken  at  any  meeting  of  the  board  of  di- 
rectors of  your  petitioner  authorizing  the  issue  of  any  of 
said  bonds  other  than  the  authorization  contained  in  the 
mortgage  and  deed  of  trust  hereinbefore  referred  to  as 

having  been  given  to ,  a  copy  of  which  said  mortgage 

and  deed  of  trust  is  filed  with  this  petition  and  marked 
''Exhibit ." 

14.  That  a  list  of  the  certificates  of  stock  of  your  peti- 
tioner outstanding,  together  with  the  number  of  shares  of 
stock  represented  by  each  certificate,  certified  by  the  sec- 
retary of  your  petitioner,  is  filed  herewith  and  marked 
"Exhibit ";  that  a  certified  copy  of  the  articles  of  in- 
corporation of  your  petitioner  is  now  on  file  with  your 
Commission  in  connection  with  a  petition  for  a  certificate  of 
public  convenience  and  necessity  heretofore,  to  wit,  ou  or 
about  the ,  filed  with  your  Commission  and  numbered 


Wherefore,  your  petitioner  prays  that  an  order  be  made 
authorizing  the  issuance  of  the    bonds    hereinbefore  de- 
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scribed,  upon  such  terms  and  under  such  conditions  as  your 
Commission  may  deem  reasonable  and  necessary. 

[Signature.] 

[Attorney's  name  and  address.] 

[Verification.] 

§  7160.    Application  for  authority  to  renew  notes. 

Form  No.  1908. 

Before  the  Railroad  Commission  of  the  State  of  California. 

Application  No.  ^. 

In  the  Matter  of  the  Application  of for  an  Order  Au- 
thorizing the  Renewal  of  Certain  Notes. 

respectfully  represents : 

1.  That  at  the  date  hereof  the  matters  and  things  re- 
quired to  be  stated  by  the  Public  Utilities  Act  of  the  state 
of  California  and  by  the  rules  of  your  Commission  are  as 

set  forth  in  Application  No. ,  heretofore  filed  with  your 

Commission. 

2.  That  applicant  has  at  the  present  time  outstanding 
promissory  notes  maturing  as  follows,  to  wit: 

Payee.  Date.  Amount.        Int.  Rate.       Maturity. 

3.  That  it  will  be  necessary  for  applicant  to  renew  said 
notes  at  maturity  for  an  additional  period  not  exceeding 
one  year  from  their  respective  dates  of  maturity. 

4.  That  the  money  secured  by  the  original  issue  of  said 
notes  was  used  by  applicant  for  the  acquisition  of  property 
and  for  the  construction,  extension  and  improvement  of 
its  facilities  and  service,  and  that  the  purposes  for  which 
said  money  was  used  were  not  in  whole  or  in  part  reason- 
ably chargeable  to  operating  expenses  or  income. 

Wlierefore,  applicant  prays  that  an  order  be  made  au- 
thorizing the  renewal  of  said  promissory  notes,  pursuant 
to  the  provisions  of  section  52b  of  the  Public  Utilities  Act, 
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for  such  terms  respectively  as  applicant  deems  advisable, 
without  the  further  order  of  your  Commission,  provided 
that  the  aggregate  of  the  terms  of  said  renewal  notes  shall 
not  exceed  one  year  from  the  date  of  said  order. 

[Signature.] 

[Attorney's  name  and  address.] 

[Verification.] 

§  7161.    Application  for  authority  to  sell  and  purchase 
property. 

Form  No.  1909. 

Before  the  Kailroad  Commission  of  the  State  of  California. 

Application  No. . 

In  the  Matter  of  the  Application  of for  an  Order  Au- 
thorizing It  to  Sell  Its  Electrical  Plant  and  System 
at to  ,  and  of  the  Latter  Company  to  Pur- 
chase the  Same. 

The  petition  of and  of respectfully  shows: 

[After  alleging  matters  required  by  rules  and  as  set  forth 
in  Form  No.  1907.] 

1.  That  said  now  owns  and  operates  an  electrical 

system  in  the  city  of and  in  certain  territory  adjacent 

thereto;  that  said  company  is  also  engaged  in  other  lines 
of  business  none  of  which  are  of  a  public  utility  character; 
that  it  desires  to  sell  its  said  electric  system  and  business 

to  said which  is  engaged  exclusively  in  the  electrical 

business;  that  the  value  of  said  electrical  system  and  busi- 
ness is  not  less  than  $ ;  that  the  parties  to  this  pro- 
ceeding have  agreed  upon  that  amount  as  the  purchase 
price  of  said  properties.  That  a  detailed  valuation  of  said 
electrical  system  is  hereunto  attached,  made  a  part  hereof 
and  marked  Exhibit  " ." 

2.  [Set  forth  facts  showing  sale  will  be  for  benefit  of 
public  service.] 
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3.  That  a  certified  copy  of  the  articles  of  incorporation 
of  each  of  the  petitioners  named  in  this  application  has 
heretofore  been  filed  with  the  Eailroad  Commission;  that 

financial    statements    of    the  and  are    attached 

hereto  and  marked  Exhibits  " "  and  " ,"  respec- 
tively. 

4.  That  it  is  proposed,  if  this  application  is  granted,  to 
provide  for  conveyance  of  said  property  by  a  deed  and  bill 
of  sale  in  the  usual  form,  such  instrument  to  describe  the 
property  to  be  conveyed  in  the  same  manner  as  said  prop- 
erty is  described  in  Exhibit  " "  hereto  attached. 

Wherefore,  petitioners  ask  that  the  Railroad  Commission 
of  the  state  of  California  make  its  order  authorizing  the 

sale  and  purchase  of  said  properties  for  the  sum  of  $ , 

as  hereinabove  set  forth. 

Dated  this day  of . 

[Signatures.] 

[Attoraey's  name.] 

[Verifications.] 

§  7162.  Protest  against  granting  authority  to  sell  and 
purchase. 

Form  No.  1910. 

Before  the  Railroad  Commission  of  the  State  of  California. 
Application  No.  . 

In  the  Matter  of  the  Application  of for  an  Order  Au- 
thorizing It  to  Sell  Its  Electrical  Plant  and  System 

at to ,  and  of  the  Latter  Company  to  Purchase 

the  Same. 

PROTEST  OP . 

Comes  now  the  and  protests  against  the  granting 

of  the  authorization  prayed  for  in  the  application  on  file 

herein,  and  as  grounds  for  such  protest  alleges  as  follows: 

1.  That  protestant  is  a  corporation  engaged  in  the  same 

business  as  applicant ,  to  wit,  in  the  generation,  dis- 
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tribution  and  sale  of  electric  power  and  energy  for  public 
use. 

2.  That  protestant  is  engaged  in  said    business  in  the 

counties  of  ,  under   franchise    duly    granted    by  the 

boards  of  supervisors  of  said  counties  respectively,  the 
franchise  under  which  protestant  carries  on  said  business 

in  the  county  of having  been  granted  by  the  board  of 

supervisors  of  said  county  to  applicant ,  by  ordinance 

No. of  the  county  of ,  on ,  and  having  been 

assigned  by  said  applicant  to  protestant by  an  instru- 
ment bearing  date ;  that  said  last-mentioned  franchise 

is  the  only  franchise  under  and  by  virtue  of  which  electric 
power  and  energy  is  being  distributed  and  sold  to  the 
public  in  said  county  of . 

3.  That  in  the    instrument    assigning  said  franchise  to 

protestant   herein    the    applicant  reserved   from  the 

operation  of  said  assignment  tlie  territory  embraced  in  a 
parallelogram,  the  sides  of  which  run  due  north,  south, 
east  and  west,  and  are  described  as  follows,  to  wit: 
[Insert  description.]  And  that  under  and  by  virtue  of 
said  reservation,  said  applicant,  for  many  years  last  past, 
has  been  and  now  is  serving  electric  power  and  energy  to 
the  public  within  the  territory  above  described. 

4.  That  for  many  years  last  past  the  protestant,  by  vir- 
tue of  the  franchise  assigned  to  it  as  aforesaid,  has  been, 
and  now  is,  selling  and  distributing  electric  power  and 
energy  to  the  public  for  industrial,  agricultural,  domestic 

and  lighting  purposes  in  the  said  county  of ;  and,  save 

as  to  the  territory  reserved  by  applicant as  above  set 

forth,  is  the  only  public  utility  of  like  character  serving 
electric  power  and  energy  to  the  public  in  said  county 
of . 

5.  That  ever  since  the  grant  of  said  franchise  to  it  said 

applicant  ,  for  the  purpose  of  serving  electric  power 

and  energy  to  the  public  within  the  territory  reserved  and 
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excepted  from  tlie  assignment  as  aforesaid,  has  purchased 
from  protestant  or  its  predecessors  all  of  the  power  and 
energy  necessary  for  such  service,  and  continuously  since 
the  commencement  of  its  said  operations  has  been  under 
contract  to  purchase  said  power  and  energy  from  protestant 
or  its  predecessors;  and  that  there  is  now  in  force  and 
effect  a  contract  whereby  protestant  agrees  to  furnish  to 
said  applicant,  and  said  applicant  agrees  to  purchase  from 
the  protestant,  all  of  the  power  and  energy  necessary  for 
service  by  said  applicant,  a  copy  of  said  contract  being 
attached  hereto,  marked  Exhibit  ''A"  and  made  a  part 
of  this  protest. 

6,  That  for  many  years  prior  to  the  actual  assignment 
of  said  franchise  to  protestant  as  above  set  forth,  it  was 
understood  and  agreed  between  said  applicant  and  the  pred- 
ecessors in  interest  of  the  protestant  that  applicant  should 
develop  its  business  within  the  territory  above  described 
as  being  reserved  from  said  assignment,  and  that  the  prede- 
cessors in  interest  of  protestant  should  develop  a  market 
for  power  and  energy  elsewhere  throughout  said  county  of 

,  and  ever  since  said  understanding  was  entered  into, 

said  parties  have  acted  in  accordance  therewith,  and  that 
as  a  result  of  such  understanding,  and  the  later  assignment 
to  it  of  said  franchise,  protestant  has  developed  and  is 
developing  a  profitable  business  in  the   sale  of    electric 

power  and  energy  in  said  county  of  ,  and  that  there 

still  remains  a  large  territory  in  said  county  of ,  ad- 
jacent to  tlie    tenitory    now  being    served  by  applicant 

,  not  now  served  with  electric  power,  but  within  which 

it  is  reasonably  to  be  expected  a  market  for  electric  power 
and  energy  will  shortly  be  developed  and  created. 

7.  That  immediately  after  the  grant  to  it  of  the  fran- 
chise   above    mentioned    the    applicant  commenced 

operations  thereunder  in  the  territory  now  served  by  it 
with  electric  power,  and  largely  as  a  result  of  the  opera- 
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tions  of  said  applicant  in  said  territory  the  same  has  been 
developed  and  built  up;  that  the  business  of  said  applicant 
in  the  sale  and  distribution  of  electric  power  and  energy 
has  steadily  increased,  and  is  still  increasing  and  at  the 
present  time  protestant  receives  from  said  applicant  on 
account  of  the  purchase  price  of  power  furnished  to  said 

applicant    a    gross    sum    approximating    $ annually, 

which  sum  represents  nearly  per  cent  of  the  total 

gross  revenue  of  protestant  from  its  electric  business. 

8.  That  for  the  purpose  of  delivering  electric  power  and 
energy  to  said  applicant  ,  protestant  and  its  prede- 
cessors in    interest    have    constructed    transmission  lines 

from  substations  at  a  distance  from  the    city  of  ,  at 

which  city  said  power  is  received,  at  a  cost  considerably 
in  excess  of  $ — — ,  and  if  the  authorization  of  this  Com- 
mission is  granted  to  applicant to  purchase  the  system 

of  the  applicant  as  prayed,  the    protestant  will  not 

only  be  deprived  immediately  of  a  gross  earning  approxi- 
mating the  sum  of  $ annually  as  aforesaid,  but  will  be 

obliged  to  lose  a  considerable  portion  of  its  investment  in 
said  transmission  lines. 

9.  That  if  said  authorization  be  granted,  and  said  appli- 
cant   be  permitted  to  serve  the  territory  hitherto  and 

now  served  by  the  applicant ,  it  will  place  said  appli- 
cant   in  a  position  to  develop  its  business  in  territory 

to  which  protestant  looks  for  business  necessary  to  main- 
tain the  earnings  contemplated  by  this  Commission  in  de- 
cision No.  ,  by  which  decision  and  the  order  based 

thereon  the  rates  to  be  charged  by  protestant  for  electric 
power  were  materially  reduced. 

10.  That  protestant  is  willing,  and  hereby  offers,  to  pur- 
chase the  electrical  plant  and  system  of  the  applicant 

at  and  for  such  price  as  the  applicant has  agreed  or 

will  agree  to  pay  therefor,  or  at  such  other  price  as  may  be 
found  to  be  reasonable  by  this  Commission  j  and  as  evi- 
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dence  of  its  good  faith  in  that  regard  has  deposited  with 

the bank  of ,  at ,  the  sum  of  $ ,  in  gold 

coin,  to  be  applied  on  the  purchase  price  of  said  electrical 
plant  and  system,  said  sum  to  be  forfeited  by  protestant, 

and  by  said  bank  paid  over  to  said  applicant ,  in  the 

event  that  said  applicant  is  granted  authority  to  sell  said 
plant  and  system  to  protestant  herein,  and  the  protestant 
shall  fail  to  purchase  the  same. 

Wherefore,  the  protestant  prays  for  an  order  of  this  Com- 
mission denying  to  the  applicant authority  to  purchase 

said  plant  and  system,  and  granting  to  protestant  author- 
ity to  purchase  the  same  upon  like  terms  and  conditions 
as  have  been  agreed  upon  by  and  between  the  applicants 
herein. 

[Signature.] 

[Attorney's  name.] 

[Verification.] 

§  7163.  Complaint  by  one  public  utility  against  another 
threatening  to  invade  territory  already  served. 

Fonn  No.  1911. 
[Title  of  Commission  and  Cause.] 

The  complainant  complains  of  defendant  and  alleges  as 
follows: 

1.  That  the  complainant  is,  and  at  all  the  times  herein 
mentioned  was,  a  corporation  duly  organized  and  existing 

under  the  laws  of  the  state  of ,  and  having  its  principal 

place  of  business  in  the  city  of ,  county  of ,  in  said 

state,  and  that ,  in  said  city  of is  the  postoffico 

address  of  said  complainant. 

2.  That  a  certified  copy  of  the  articles  of  incorporation  of 
eaid  complainant  was  filed  with  your  commission  in  con- 
nection with  application  No.  ,  and  marked  Exhibit 

** "  therein. 
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3.  That  the  complainant  and  the  defendant  (a  like  corpo- 
ration) are  organized  for  the  plumose  of,  and  are  carrying 
on,  the  business,  among  other  things,  of  selling^  and  fur- 
nishing natural  gas  to  cities,  towns,  villages,  private  cor- 
porations and  individuals  in  the  state  of  ,  and  par- 
ticularly in  the  counties  of in  said  state,  and  each  of 

said  corporations  is  a  public  utility  within  the  meaning  of 
the  Public  Utilities  Act  of  the  state  of . 

4.  That  the  defendant  is  now  and  for  a  long  time  prior 
hereto  has  been,  engaged  in  the  business  of  selling  and  fur- 
nishing natural  gas  for  domestic  and  manufacturing  pur- 
poses in  the  counties  of and  in  various  cities  and  towns 

in  said  counties,  including and in  the  county  of 

,  and in  the  county  of ,  and  is  engaged  at  the 

present  time  in  extending  a  high-pressure  trunk  line  for 
the  transmission  of  natural  gas  to  the  territory  immedi- 
ately adjoining  the  city  of ,  intended,  as  complainant  is 

informed  and  believes,  to  be  used  by  defendant  for  the  ser- 
vice of  natural  gas  in  said  territory,  said  trunk  line  having 
been  completed  to  a  point  approximately  three  miles  from 
said  city;  and  as  complainant  is  informed  and  believes  and 
therefore  alleges,  defendant  is  purchasing  or  producing 
natural  gas  in  addition  to  that  used  in  supplying  the  terri- 
tory now  served  by  defendant,  sufficient  to  supply  with 
natural  gas  all  of  the  territory  now  served  with  artificial 
gas  by  the  complainant,  as  aforesaid;  and  complainant  fur- 
ther alleges  that  said  high-pressure  trunk  line  of  the  de- 
fendant, when  completed,  will  be  sufficient  in  size  and  capa- 
city to  supply  with  natural  gas  all  of  the  territor}^  now 
being  sensed  by  defendant,  together  with  all  of  the  terri- 
tory now  served  with  artificial  gas  by  the  complainant. 

5.  That  the  complainant  is  now  engaged  in  the  business 
of  furnishing,  and  is  actually  furnishing  artificial  gas  for 

domestic  and  other  purposes  to  the  city  of  ,  in  said 

county  of ,  and  the  inhabitants  thereof,  and  certain  in- 

63 
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habitants  of  the  territory  immediately  adjacent  to  and  con- 
stituting the  suburbs  of  said  city  of ,  and  for  that  pur- 
pose has  installed  and  in  actual  use  a  system  of  main  and 
distributing  pipe-lines  installed  and  constructed  under 
proper  legal  authority. 

6.  That  the  territory  above  referred  to  as  being  supplied 
with  artificial  gas  by  complainant,  is  not  served  with  either 
natural  or  artificial  gas  for  any  purpose  by  any  other  pub- 
lic utility  of  like  character,  and  said  territory  is  now  fully 
covered  by  the  plant  and  system  of  complainant. 

7.  That  with  the  object  of  increasing  the  efficiency  of  its 
gas  serv^ice  to  the  city  of and  the  territory  immedi- 
ately adjacent  thereto,  and  the  inhabitants  thereof,  and  de- 
creasing the  cost  to  the  users  of  gas  in  the  territory  now 
served  by  it,  complainant  desires  and  proposes  to  supply 
natural  gas  to  its  said  consumers  in  lieu  of  the  artificial 
gas  now  being  furnished  to  said  consumers  for  domestic 
and  manufacturing  purposes,  and  to  that  end  has  requested 
defendant  to  fix  a  rate  at  which  the  defendant  would  de- 
liver natural  gas  to  complainant  at  the  city  limits  of  the 
city  of  ,  but  defendant  has  failed,  neglected  and  re- 
fused and  does  now  fail,  neglect  and  refuse  to  indicate  to 
complainant  any  rate  at  which  it  will  sell  gas  for  the  pur- 
poses aforesaid  to  complainant. 

8.  That  unless  the  defendant  does  furnish  and  deliver 
natural  gas  to  the  complainant  at  or  near  the  city  limits  of 

the  city  of to  be  delivered  by  the  complainant  to  its 

consumers  in  the  said  city  of  and  the  territory  ad- 
jacent thereto,  it  will  be  necessary  for  complainant  in  order 
to  furnish  and  supply  natural  gas,  as  aforesaid,  to  either 
make  use  of  the  said  high-pressure  trunk  line  of  the  de- 
fendant, for  the  purpose  of  transmitting  and  conducting 
natural  gas  to  said  territory,  or  to  itself  construct  a  high- 
pressure  trunk  line  from  the  same  source  of  supply  to  the 

said  city  of ,  which  said  construction  will  involve  great 

and  unnecessary  cost  and  expense  to  complainant. 
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9.  That  defciidant  has  applied  to  the  proper  legislative 

authorities  of  tlie  said  city  of for  a  franchise  to  lay 

mains  and  pipes  in  the  streets  and  alleys  of  said  city  for 
the  purpose  of  supplying  said  city  and  its  inhabitants  with 
natural  gas,  and  complainant  is  informed  and  believes  and 
therefore  alleges  that  tlie  defendant  proposes  to,  and  will, 
if  said  franchise  is  granted,  proceed  at  once  to  lay  and  con- 
struct mains  and  pipes  in  the  said  city  of ,  and  in  the 

territory  adjacent  to  said  city  now  served  by  complainant 
regardless  of  the  provisions  of  the  Public  Utilities  Act  of 
the  state  of ,  and  without  first  procuring  from  the  Rail- 
road Commission  of  the  state  of a  certificate  of  public 

convenience  and  necessity  provided  for  in  section  50  of  said 
act. 

10.  Complainant  further  alleges  that  public  convenience 
and  necessity  will  be  serv^ed  by  the  use  by  complainant  of 
said  high-pressure  trunk  line  of  defendant  for  the  pui^^ose 

of  transmitting  from  the  oil  fields  in  the  county  of 

,  gas  belonging  to  the  complainant  and  intended  to  be 

used  by  the  complainant  in  supplying  with  natural  gas  the 

said  city  of  and  the  territory  adjacent  thereto,  and 

that  such  use  will  not  result  in  irreparable  injury  to  the 
defendant  or  any  user  or  consumer  of  natural  gas  supplied 
therefrom  or  to  any  part  or  portion  of  the  other  equipment 
of  the  defendant  used  in  connection  therewith,  or  in  any 
substantial  detriment  to  the  service  now  furnished  by  the 
defendant. 

Wherefore,  com.plainant  prays  that  your  Commission, 
after  a  hearing  according  to  law,  make  its  order  requiring 
the  defendant  to  furnish  natural  gas  to  the  complainant  for 
the  purposes  aforesaid,  at  a  rate  or  rates,  and  upon  such 
teiTus  and  conditions  as  your  Commission  shall  deem  rea- 
sonable, as  provided  in  section  35  of  the  Public  Utilities 
Act;  or  that  in  lieu  of  sucli  order  your  Commission  order 
that  the  complainant  be  permitted  by  defendant  to  use  the 
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high-pressure  tnink  line  of  the  defendant  for  the  purpose 
of  transmitting  natural  gas  owned  by  the  complainant  to 

the  said  city  of and  the  territory  adjacent  thereto,  and 

fix  a  reasonable  compensation  and  reasonable  terms  and 
conditions  for  such  joint  use,  as  provided  in  section  41  of 
said  act. 

[Signature.] 

[Attorney's  name  and  address.] 

[Verification.] 

§  7164.    Answer  to  complaint  next  preceding. 
Form  No.  1912. 
[Title  of  Commission  and  Cause.] 

The  above-named  defendant,  for  answer  to  the  complaint 
in  this  proceeding,  respectfully  states: 

1.  Defendant  objects  to  and  protests  against  any  hear- 
ing by  the  Railroad  Commission  of  the  state  of  California 
on  the  complaint  of  complainant  herein,  heretofore  filed 
herein,  or  any  of  the  matters  referred  to,  or  any  of  the  alle- 
gations contained  therein,  and  against  the  making  of  any 
order  whatsoever  by  said  commission  on,  or  in  any  way 
connected  with,  said  complaint,  or  with  any  of  the  matters 
referred  to  or  any  of  the  allegations  contained  therein;  and 
defendant  further  objects  to  and  protests  against  the  mak- 
ing of  any  order  directing  that  said  defendant  shall  sell  any 
natural  gas  or  any  commodity  or  property  whatsoever  of 
defendant  to  said  complainant,  or  determining  any  matters 
or  questions  whatsoever  in  relation  to  any  such  sale. 

Defendant  alleges  as  to  the  grounds  of  each  and  every 
of  such  objections  and  protests,  as  aforesaid,  among  other 
things,  that  said  complainant  has  no  authority,  right  or 
capacity  to  file  or  present  any  such  complaint,  and  also  that 
the  remedy  sought  by  said  complainant  in  this  action  is 
not  within  the  purview  of  the  Public  Utilities  Act  of  the 
state  of  California,  approved  ,  and  acts  amendatory 
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thereof,  under  and  pursuant  to  which  the  said  complaint 
purports  to  be  filed,  or  of  any  law  of  the  state  of  California; 
and  said  defendant  further  alleges,  as  to  the  grounds  of 
such  objections  and  protests,  that  said  Public  Utilities  Act 
and  acts  amendatory  thereof  is  in  conflict  with  and  in  vio- 
lation of  the  constitution  of  the  state  of  California  and  of 
the  constitution  of  the  United  States,  and  is  wholly  null 
and  void,  and  particularly  that  said  Public  Utilities  Act  is 
in  violation  of  and  in  conflict  with  sections  13,  14  and  16  of 
article  I  of  the  constitution  of  the  state  of  California,  and 
is  also  in  violation  of  and  in  conflict  with  section  10  of 
article  I  of  the  constitution  of  the  United  States,  and  of 
section  1  of  article  XIV  of  the  amendments  to  the  constitu- 
tion of  the  United  States. 

Defendant  alleges  that  it  conducts  the  business  of  selling 
natural  gas  as  set  forth  in  said  complaint,  and  as  herein- 
after set  forth  in  this  answer,  pursuant  to  authority 
granted  it  therefor  by  the  state  of  California,  and  defend- 
ant alleges  that  any  order  entered  in  the  above-entitled  pro- 
ceeding directing  any  sale  of  its  natural  gas  commodity  to 
the  complainant,  or  of  any  property  whatsoever  belonging 
to  said  defendant,  to  be  sold  to  said  complainant,  or  any 
order  determining  any  matter  or  question  whatsoever  in 
relation  to  any  such  sale,  or  any  order  entered  in  said  ac- 
tion of  any  kind  whatsoever,  will  deny  to  defendant  the 
equal  protection  of  the  law  and  the  right  to  trial  by  jury, 
and  will  deprive  defendant  of  its  property  without  due 
process  of  law,  and  will  be  a  taking  of  the  property  of  de- 
fendant without  paying  just  compensation  therefor,  and 
will  be  in  conflict  with  and  in  violation  of  sections  7,  13 
and  14  of  article  I  of  the  constitution  of  the  state  of  Cali- 
fornia, and  also  in  violation  of  and  in  conflict  with  section 
10  of  article  I  of  the  constitution  of  the  United  States,  and 
of  section  1  of  article  XIV  of  the  amendments  to  the  con- 
stitution of  the  United  States. 
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Defendant  alleges  that  the  Railroad  Commission  of  the 
state  of  California  has  no  jurisdiction,  right  or  anthority 
to  proceed  with  any  investigation  of  said  complaint  filed 
herein,  or  any  of  the  matters  referred  to,  or  any  of  the  alle- 
gations contained,  therein,  and  that  said  Railroad  Commis- 
sion of  the  state  of  California  is  without  jurisdiction,  right 
or  authority  to  take  any  proceeding  upon  said  complaint, 
or  make  any  order  with  relation  to  any  of  the  matters  re- 
ferred to,  or  any  of  the  allegations  contained,  therein. 

Defendant,  without  waiving  but  insisting  on  its  afore- 
said objection  and  protest,  further  states: 

2.  That  defendant  has  no  information  or  belief  as  to 
whether  or  not  complainant  is  or^^-anized  for  the  purpose 
and  is  carrying  on  the  business  of  selling  and  furnishing 
natural  gas  to  cities,  towns,  villages,  private  corporations 
and  individuals  in  the  state  of  California,  and  particularly 

in  the  counties  of ,  and  basing  its  denial  on  said  ground, 

denies  that  said  complainant  is  organized  for  the  purpose 
and  is  carrying  on  the  business  of  selling  and  furnishing 
natural  gas  to  cities,  towns,  villages,  private  corporations 
and  individuals  in  the  state  of  California  and  particularly  in 
the  coimties  of in  said  state,  or  is  organized  for  the  pur- 
pose of  or  is  carrying  on  the  business  of  selling  or  furnish- 
ing natural  gas  to  cities  or  towns  or  villages  or  private  cor- 
porations or  individuals  or  any  thereof,  or  at  all,  in  the 

state  of  California,  or  in  the  counties  of or ,  in 

said  state  or  elsewhere,  or  at  all. 

And  in  this  connection,  defendant  alleges  that  it  has  not 
at  any  time,  and  does  not  now,  sell  natural  gas  to  any  city, 
town,  village,  private  corporation  or  individual,  in  the  state 
of  California,  or  elsewhere,  for  the  purposes  of  resale,  but 
only  sells  said  gas  to  consumers  of  the  same. 

3.  Admits  the  allegations  of  paragraph  V  of  said  com- 
plaint, except  that  said  defendant  denies  that  said  com- 
plainant is  completely  furnishing  the  city  of or  its  in- 
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habitants  witli  artificial  or  other  gas;  and  said  defendant 
alleges  in  this  connection  that  said  complainant  is  not  giv- 
ing satisfactory  or  adequate  ser^nce  of  gas  to  said  city  or 
the  inhabitants  thereof;  and  said  defendant  further  denies, 
on  information  and  belief,  that  said  complainant  is  actu- 
ally or  at  all  furnishing  artificial  or  other  gas  to  the  inhab- 
itants, or  any  thereof,  in  the  territory  immediately  adjacent 

to  or  constituting  the  suburbs  of  said  city  of ;  further, 

said  defendant  has  no  information  or  belief  as  to  whether 
or  not  said  complainant  has  installed  and  in  actual  use  in 
said  territory  mentioned  a  system  of  main  and  distributing 
pipe-lines  installed  and  constructed  under  proper  legal  au- 
thority, and  basing  its  denial  on  that  ground  denies  that 
said  complainant  has  installed  or  in  actual  use  a  system  of 
main  or  distributing  pipe-lines  or  a  system  of  any  kind  in- 
stalled or  constructed  under  proper  legal  authority,  or  un- 
der any  authority  or  at  all. 

4.  Denies  that  the  territory  referred  to  in  said  complaint 
is  now  or  ever  has  been  fully  covered  by  the  plant  and  sys- 
tem, or  plant  or  system,  of  complainant. 

5.  Admits  that  complainant  has  requested  defendant  to 
fix  a  rate  at  which  defendant  will  deliver  natural  gas  to 

complainant  at  the  city  limits  of  the  city  of ,  and  that 

defendant  has  refused  to  do  so;  but  as  to  the  object  of  said 
complainant  in  requesting  defendant  to  fix  said  rate,  this 
defendant  has  no  information  or  belief,  and  basing  its 
denial  on  that  ground,  denies  that  the  objects  of  said  com- 
plainant in  so  requesting  defendant  to  fix  said  rate  are 
those  set  forth  in  paragraph  VII  of  said  complaint,  to  wit, 
of  increasing  the  efficiency  of  its  gas  service  in  the  city  of 

^  or  in  the  territory  immediately  adjacent  thereto,  or 

the  inhabitants  thereof,  or  decreasing  the  cost  to  the  users 
of  gas  in  the  territory  now  sensed  by  it. 

6.  Defendant  has  no  knowledge  or  information  concern- 
ing the  allegations  set  forth  in  paragraph  VIII  of  said  com- 
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plaint,  and  basing  its  denial  on  that  ground,  denies  tliat 
unless  said  defendant  does  furnish  and  deliver  natural  gas 
to  the  complainant  at  or  near  the  city  limits  of  the  city  of 

to  be  delivered  by  complainant  to  its  consumers  in 

said  city  of and  the  territory  adjacent  thereto,  it  will 

be  necessary  for  complainant,  in  order  to  furnish  and 
supply  natural  gas,  as  aforesaid,  to  either  make  use  of  said 
high-pressure  trunk  line  of  the  defendant  for  the  purpose 
of  transmitting  and  conducting  natural  gas  to  said  terri- 
tory, or  to  itself  construct  a  high-pressure  trunk  line  from 

the  same  source  of  supply  to  the  said  city  of ,  which 

said  construction  will  involve  great  and  unnecessary  cost 
and  expense  to  complainant,  or  that  unless  defendant  does 
furnish  and  deliver,  or  furnish  or  deliver,  natural  gas  to 

the  complainant  at  or  near  the  city  limits  of  the  city  of 

to  be  delivered  by  the  complainant  to  its  consumers  in  the 

said  city  of and  the  territory  adjacent  thereto,  or  the 

said  city  of or  the  territory  adjacent  thereto,  it  will 

be  necessary  for  complainant,  in  order  to  furnish  and 
supply,  or  furnish  or  supply  natural  gas  as  aforesaid,  to 
either  make  use  of  said  high-pressure  trunk  line  of  the  de- 
fendant for  the  purpose  of  transmitting  and  conducting,  or 
transmitting  or  conducting  natural  gas  to  said  territory,  or 
to  itself  construct  a  high-pressure  trunk  line  from  the  same 
source  of  supply  to  the  said  city  of ,  or  that  said  con- 
struction will  involve  great  and  unnecessary  cost  and  ex- 
pense, or  great  or  unnecessary  cost  or  expense  to  complain- 
ant. And  in  this  connection,  said  defendant  alleges  that 
said  complainant  has  no  authority  or  right  to  make  use  of 
said  high-pressure  trunk  line  of  the  defendant  for  the  pur- 
poses mentioned  in  said  paragraph  VIII  of  said  complaint. 
7.  Defendant  admits  that  it  has  applied  to  the  proper 

legislative  authorities  of  the  city  of for  a  franchise  to 

lay  mains  and  pipes  in  the  streets  and  alleys  of  said  city, 
for  the  purpose  of  supplying  said  city  and  its  inhabitants 
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with  natural  gas.  With  reference  to  the  other  allegations 
of  said  complaint,  contained  in  paragraph  IX  thereof,  and 
based  upon  information  and  belief,  defendant  denies  that 
if  said  franchise  is  granted  it  will  proceed  to  lay  and  con- 
struct mains  and  pipes,  or  proceed  to  lay  or  construct  mains 
or  pipes  in  said  city,  or  adjacent  territory,  or  any  thereof, 
now  served  by  complainant,  regardless  of  the  provisions  of 
the  Public  Utilities  Act  of  the  state  of  California,  or  with- 
out first  procuring  from  the  Railroad  Commission  of  the 
state  of  California  a  certificate  of  public  convenience  and 
necessity,  as  provided  in  section  50  of  said  act. 

And  in  this  connection,  defendant  alleges  that  it  has 
already  applied  to  said  commission  for  a  preliminary^  order 
to  the  effect  that  if  said  franchise  is  granted  to  defendant, 
said  Railroad  Commission  of  the  state  of  California  will 
thereafter  issue  to  said  defendant  a  certificate  of  public 
convenience  and  necessity  in  conformity  with  said  Public 
Utilities  Act. 

8.  Defendant  denies  that  public  convenience  and  neces- 
sity will  be  served  by  the  use  by  complainant  of  said  high- 
pressure  trunk  line  of  defendant  for  the  purpose  of  trans- 
mitting from  the oil  fields,  in  the  county  of ,  gas 

belonging  to  the  complainant  and  intended  to  be  used  by 
the  complainant  in  supplying  with  natural  gas  the  city  of 
and  the  territory  adjacent  thereto,  or  that  public  con- 
venience and  necessity,  or  public  convenience  or  necessity 
will  be  served  by  the  use  by  complainant  of  said  high-pres- 
sure trunk  line  of  defendant,  or  any  thereof,  for  the  purpose 

of  transmitting  from  the  oil  fields  in  the  county  of 

,  or  elsewhere,  gas  belonging  to  the  complainant  and 

intended  to  be  used  by  the  complainant,  or  gas  belonging 
to  the  complainant,  or  intended  to  be  used  by  the  complain- 
ant, in  supplying  with  natural  or  other  gas  the  said  city  of 

,  or  any  city,  and  the  territory  adjacent  thereto,  or  the 

territory  adjacent  thereto,  or  any  thereof. 
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Defendant  further  denies  that  such  use  will  not  result  in 
irreparable  injury  to  the  defendant,  or  any  user  or  con- 
sumer of  natural  gas  supplied  therefrom,  or  to  any  part  or 
portion  of  the  other  equipment  of  the  defendant  used  in 
connection  therewith,  or  in  any  substantial  detriment  to  the 
service  now  furnished  by  the  defendant,  or  that  such  use 
will  not  result  in  irreparable  injury  to  the  defendant  or  any 
user  or  consumer  of  natural  gas  supplied  therefrom,  or  to 
any  part  or  portion  of  the  other  equipm^ent  of  the  defend- 
ant used  in  connection  therewith,  or  in  any  substantial 
detriment  to  the  service  now  furnished  by  the  defendant, 
and  in  this  connection  defendant  alleges  that  such  use  of 
said  high-pressure  trunk  line  of  said  defendant  will  result 
in  irreparable  injury  to  the  defendant,  owner  thereof,  and 
will  result  in  substantial  detriment  to  the  gas  service  now 

rendered  by  this  defendant  to  the  inhabitants  of and 

counties. 

Further  answering  the  complaint  herein,  defendant 
alleges  that  said  complainant  and  defendant  are  corpora- 
tions of  the  state  of  California,  and  operating  therein;  thp 
former  engaged  in  the  business  of  selling  artificial  gas  to 

the  city  of ,  and  some  of  the  inhabitants  thereof,  but 

not  completely  or  adequately  serving  said  territory;  that 
the  latter  is  engaged  in  the  business  of  selling  natural  gas 

to  the  city  of ,  and  to  the  inhabitants  thereof,  and  also 

selling  such  gas  in  other  parts  of county  and  in  the 

county  of . 

That  defendant  has  heretofore  commenced  the  construc- 
tion of  a  main  pipe-line  from  said  city  of  — — ,  in  

county,  to  the  city  of ,  in county.  That  the  pur- 
pose of  defendant  in  constructing  said  line  is  to  conduct  its 
natural  gas  commodity  from  its  sources  of  supply  to  the 
said  city  of for  sale  to  the  city  of and  the  inhab- 
itants thereof.  That  said  defendant  has  expended  a  large 
amount  of  money  in  the  construction  of  its  said  main  pipe- 
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line,  and  has  heretofore  made  application  to  the  city  of 


for  a  franchise  to  build  its  distribution  system  in  said  city 
for  the  pui^ose  of  supplying  said  city  and  its  inhabitants 
with  said  commodity  for  light,  fuel,  heat  and  power  pur- 
poses and  such  other  purposes  as  the  same  may  be  utilized 
for,  and  to  the  Railroad  Commission  of  the  state  of  Cali- 
fornia for  a  preliminary  order  that  said  commission  will 
issue  a  certificate  of  public  convenience  and  necessity  when 

and  if  said  franchise  is  obtained  from  the  city  of by 

defendant. 

That  if  said  franchise  is  secured  by  said  defendant  in 
said  city,  and  if  said  certificate  of  convenience  and  neces- 
sity is  issued  by  the  said  Railroad  Commission,  defendant 
will  use  its  said  main  pipe-line  above  referred  to  in  con- 
veying natural  gas  to  the  city  limits  of  the  city  of  , 

and  will  construct  a  distributing  system  for  the  convey- 
ance of  said  gas  to  its  consumers  in  the  city  of ,  and 

will  give  complete  and  satisfactory  service  of  natural  gas 
in  said  territory,  to  wit,  the  city  of ,  and  to  its  inhab- 
itants. 

That  if  said  Railroad  Commission  should  make  an  order 
in  this  case  requiring  defendant  to  furnish  its  natural  gas 

commodity  to  said  complainant  at  the  city  limits  of , 

at  a  rate  or  rates  to  be  fixed  by  said  commission  and  on 
such  terms  and  conditions  as  said  commission  shall  deem 
reasonable,  defendant  will  be  required  to  deliver  to  said 
complainant  the  actual  property  which  it  has  for  sale,  and 
by  the  sale  of  which  under  retail  conditions  it  relies  for  any 
profit  its  business  produces.  That  if  said  commission  make 
such  order,  complainant  will  resell  said  commodity  at  a 

profit  to  itself  in  the  city  of  ,   and   defendant  will 

thereby  be  deprived  of  its  property  without  proper  com- 
pensation and  will  be  deprived  of  its  right  to  dispose  of  its 
own  commodity  or  property  to  the  best  advantage  to  itself. 

That  under  the  Public  Utilities  Act  of  the  state  of  Cali- 
fornia the  Railroad  Commission  of  the  state  of  California 
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lias  no  jurisdiction,  right  or  authority  to  take  the  com- 
modity of  defendant,  which  is  its  property  to  sell,  and  give 
it  to  complainant  or  any  person  or  corporation  for  any  price 
or  at  any  rate  or  rates  to  be  fixed,  or  on  any  terms  or  con- 
ditions reasonable  or  otherwise. 

Further,  if  said  Railroad  Commission  should  make  an 
order  in  this  case  permitting  complainant  to  use  the  high- 
pressure  trunk  line  of  the  defendant  for  the  purpose  of 
transmitting  natural  gas  owned  by  complainant  to  the  city 
of and  the  territory  adjacent  thereto,  and  fix  the  com- 
pensation, terms  and  conditions  for  such  use  of  said  line 
by  said  complainant,  said  defendant  will  be  forced  to  en- 
tirely abandon  its  said  equipment  beyond  the  city  of 

to  the  use  of  said  complainant,  and  said  use  by  said  com- 
plainant will  result  in  irreparable  injury  to  defendant 
herein,  the  owner  thereof,  and  in  substantial  detriment  to 
the  service  by  defendant  to  its  other  consumers. 

Wherefore,  the  defendant  prays  that  the  complaint  be 
dismissed. 

[Signature.] 

[Attorney's  name  and  address.] 

[Verification.] 

§  7165.  Application  for  order  preliminary  to  issuance  of 
certificate  of  public  convenience  and  necessity.  (If  fran- 
chise already  secured,  vary  accordingly  and  pray  for  cer- 
tificate.) 

Form  No.  1913. 

Before  the  Railroad  Commission  of  the  State  of  California. 

Application  No. . 

In  the  Matter  of  the  Application  of ,  a  Corporation, 

for  an  Order  Preliminary  to  the  Issuance  of  a  Certifi- 
cate of  Public  Convenience  and  Necessity  Allowing 
Said  Company  to  Exercise  Rights  and  Privileges 
Under  a  Franchise  to  be  Secured. 
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The  petition  of respectfully  shows: 

1.  That  applicant  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  state  of  California  and  having  its  principal 

place  of  business  in  the  city  of ,  county  of ,  state 

of  California,  which  is  also  the  postoffice  address  of  said 
applicant. 

2.  That  a  certified  copy  of  the  articles  of  incorporation 
as  amended  of  said  applicant  have  already  been  filed  with 
said  commission  in  an  application  heretofore  made  by  it 
for  an  order  authorizing  the  issuance  of  bonds,  said  appli- 
cation being  No. and  dated . 

That  said  applicant  is  in  the  business  of  furnishing  nat- 
ural gas  obtained  from  the oil  fields  to  the  counties  of 

and  ,  and  to  the  inhabitants  thereof,  for  light, 

heat,  fuel  and  power  purposes. 

3.  That  said  applicant,  since  the  year ,  has  been  en- 
gaged in  the  business  of  selling  and  distributing  natural 
gas  in  the  northern  part  of county. 

That  on  ,  the  board  of  supervisors  of  county 

duly  granted,  in  accordance  with  law,  to ,  and  his  as- 
signs, a  franchise  for  the  period  of  fifty  years  to  furnish 
and  sell  to  the  said  county  and  the  inhabitants  thereof  nat- 
ural and  artificial  gas  for  light,  heat,  fuel,  power  and  such 
other  purposes  as  the  same  can  or  may  be  utilized  for,  and 
for  transportation  of  same  the  right  to  construct,  maintain 
and  repair  pipe-lines  and  to  operate  and  maintain  telegraph 
and  telephone  lines  to  be  used  in  connection  therewith  over, 
across,  under  and  along  the  public  ways,  roads  and  high- 
ways of  the  said  county  of . 

That  this  applicant  acquired  said  franchise  by  assign- 
ment, and  operating  thereunder  and  pursuant  thereto  com- 
menced the  distribution  of  gas  in  the  county  of in , 

19 — ^  and  at  all  times  since  said  date  has  been  engaged  in 
said  business  of  supplying  the  inhabitants  of  said  county 
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with  said  commodity  under  said  franchise;  and  in  this  con- 
nection said  applicant  refers  to  applications  made  by  it  to 
this  Honorable  Commission,  which  said  applications  are 
numbered and ,  and  were  acted  upon  by  said  com- 
mission on . 

4.  That  upon applicant  applied  to  the  city  council 

of  the  city  of for  a  franchise  to  furnish  and  sell  to  the 

city  of and  the  inhabitants  thereof  natural  and  artifi- 
cial gas  for  light,  heat,  fuel,  power  ard  such  other  pur- 
poses as  the  same  can  and  may  be  utilized  for.  A  certified 
copy  of  the  application  is  attached  to  the  original  hereof 
and  marked  Exhibit  " , "  and  copies  thereof  are  at- 
tached to  each  copy  of  this  application  as  such  exhibit. 

That  pursuant  to  such  application,  said  city  council,  by 
appropriate  resolution,  caused  said  franchise  to  be  adver- 
tised for  sale.  A  certified  copy  of  the  notice  of  sale  of  said 
franchise  is  annexed  to  the  original  hereof  and  marked 

Exhibit  ^^ ,"  and  that  copies  of  said  notice  are  annexed 

to  the  copies  hereof  as  such  exhibit.  It  is  the  intention  of 
the  applicant  herein  to  bid  for  and  to  purchase  said  fran- 
chise in  its  own  name. 

5.  That  the  exercise  of  the  right  or  privilege  to  furnish 

and  sell  gas  to  the  city  of and  the  inhabitants  thereof 

under  such  franchise,  when  secured,  is  required  by  public 
convenience  and  necessity  for  the  following  reasons: 

(1)  That  the  city  of is  a  municipal  corporation  hav- 
ing a  population  of  approximately  six  thousand  inhab- 
itants, and  is  a  thriving  and  growing  municipality  and  the 
county  seat  of county. 

(2)  That  applicant,  upon  entering  county,  evi- 
denced and  declared  its  intention  of  distributing  natural 
gas  to  the  inhabitants  of  county  including  those  re- 
siding within  the  corporate  limits  of  the  city  of ,  and 

that  the  city  of is  within  the  territory  rightfully  eu- 
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titled  to  enjoy  the  use  of  natural  gas,  and  said  city  is  noi 
now  serA^ed  with  such  gas. 

(3)  That  the  high-pressure  trunk  line  of  the  applicant  is 

now  within  approximately miles  of  said  city  of  — - 

and  is  being  constructed  towards  said  city  by  this  appli- 
cant. 

(4)  That  applicant  has  been  urged  for  a  long  time  past 
to  introduce  its  service  into  said  city,  as  is  shown  by  certi- 
fied copy  of  petition  of  citizens  of  said  city  annexed  hereto 
and  marked  Exhibit  " ." 

(5)  That  applicant  is  informed  and  believes,  and  on  such 
information  and  belief  alleges,  that  said  city  for  a  long 
time  past  has  not  been  and  is  not  now  being  completely  or 
adequately  served  with  gas,  natural  or  artificial,  by  any 

existing  utility.     That is,  and  for  some  time  past  has 

been,  serving,  to  some  extent,  said  city  and  certain  of  its 
inhabitants  with  manufactured  gas,  but  that  its  service  is 
inadequate  and  unsatisfactory,  and  that  it  is  not  com- 
pletely or  adequately  supplying  said  city  and  its  inhabit- 
ants with  said  commodity  at  the  present  time. 

(6)  That  the  distribution  of  natural  gas  is  competitive 
with  the  distribution  of  electricity,  and  that  the  public  in- 
terest demands  the  service  and  sale  of  these  commodities 
by  separate  and  competing  utilities. 

(7)  That  applicant  is  financially  able  to  undertake  and 
complete,  without  delay,  the  construction  of  an  adequate 

distribution  system  in  the  city  of for  the  purpose  of 

distributing  natural  gas  to  said  city  and  the  inhabitants 
thereof,  and  if  granted  the  certificate  hereby  applied  for, 
and  the  franchise  above  mentioned,  can  and  will  furnish  to 
said  city  and  its  inhabitants  adequate  and  complete  ser- 
vice with  natural  gas. 

(8)  No   map   has   yet   been   prepared   showing   streets, 

avenues  and  other  places  in  the  said  city  of  upon, 

along  and  under  which  it  is  proposed  to  exercise  said  fran- 
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cliise,  for  the  reason  that  applicant  has  not  yet  planned  in 
detail  a  distribution  sj^stem  for  said  city,  and  for  the  addi- 
tional reason  that  it  is  the  intention  of  applicant  to  con- 
struct mains  along  every  street,  alley  and  highway  within 
said  city  where  sufficient  numher  of  consumers  can  be  ob- 
tained to  justify  the  laying  of  such  mains. 

Wherefore,  applicant  asks  that  the  Railroad  Commis- 
sion of  the  state  of  California  make  an  order  preliminary^ 
to  the  issuance  of  a  certificate  of  public  convenience  and 
necessity,  as  provided  in  the  Public  Utilities  Act,  section  50. 

[Signature.] 

[Attorney's  name  and  address.] 

[Verification.] 

§  7166.  Protest  against  application  for  order  prelim- 
inary to  certificate  of  public  convenience  and  necessity. 

Form  No.  1914. 

Before  the  Eailroad  Commission  of  the  State  of  California. 

In  the  Matter  of  the  Application  of ,  a  Corporation, 

for  an  Ord^er  Preliminary  to  the  Issuance  of  a  Certifi- 
cate of  Public  Convenience  and  Necessity  Allowing 
Said  Company  to  Exercise  Rights  and  Privileges 
Under  a  Franchise  to  be  Secured. 

ANSWER  AND  PROTEST. 

Comes  now  ,  hereinafter  referred  to  as  protestant, 

and  protests  against  the  granting  of  the  application  of 

on  file  herein,  and  for  answer  to  said  application,  and  as 
ground  for  said  protest,  alleges  as  follows: 

1.  That  protestant  is  and  at  all  the  times  herein  men- 
tioned was  a  corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of ,  having  its  principal  place 

of  business  in  the  city  of ,  county  of ,  state  of , 

and  that is  the  postoffice  address  of  said  protestant. 
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2.  That  a  certified  copy  of  the  second  amended  articles 
of  incorporation  of  said  protestant  was  filed  with  your 

commission  in  connection  with  application  No.  ,  and 

marked  Exhibit  " "  therein. 

3.  That  protestant  was  organized  as  a  corporation  for 
the  purpose,  among  other  things,  of  selling  and  furnishing 
natural  gas  to  cities,  towns,  villages,  private  corporations 
and  individuals  in  the  state  of ,  and  is  engaged  in  busi- 
ness in  the  western  portion  of  the  county  of ,  and  in 

the  counties  of ,  in  said  state. 

4.  The  protestant  has  no  information  or  belief  sufficient 
to  enable  it  to  answer  that  portion  of  paragraph  5  (2)  of 
said  application  concerning  the  intention  of  said  applicant 
to  distribute  natural  gas  to  the  inhabitants  of  the  city  of 

,  and  placing  its  denial  upon  that  ground,  denies  that 

applicant,  upon  entering county,  or  at  any  other  time 

prior  to  the  month  of ,  evidenced  or  declared  its  inten- 
tion of  distributing  natural  gas  to  the  inhabitants  of  the 

city  of ,  independently  of  protestant  herein;  and  in  that 

regard  protestant,  admitting  that  the  city  of is  within 

the  territory  rightfully  entitled  to  enjoy  the  use  of  natural 
gas,  and  that  said  city  is  not  now  serv^ed  with  such  gas, 
alleges  the  fact  to  be  that  for  a  period  of  more  than  two 
years  prior  to  the  filing  of  the  application  herein  protestant 
has  been  negotiating  in  good  faith  with  said  applicant  to 

the  end  that  the  said  city  of  ,  and  the  inhabitants 

thereof,  should  be  served  with  natural  gas  by  either  appli- 
cant or  protestant,  and  in  that  regard  protestant  further 
alleges  the  fact  to  be  that  such  negotiations  were  initiated 
by  protestant,  and  were  persistently  carried  on  by  protest- 
ant until  the  month  of ,  during  which  month  it  became 

apparent  to  protestant  that  it  would  be  impossible  to  reach 
the  end  sought  by  agreement  with  said  applicant. 

5.  That  immediately  thereafter,  to  wit,  on  the day 

of ,  protestant  proposed  to  applicant  that  protestant 
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purchase  from  applicant  natural  gas  sufficient  to  supply 

fully  the  needs  of  the  city  of and  its  inhabitants,  and 

requested  applicant  to  state  to  protestant  the  price  or  price  5 
at  which  applicant  would  sell  said  gas  to  protestant,  but 
applicant  ever  since  such  request  has  failed  and  refused  to 
state  any  price  at  which  it  would  sell  gas  to  protestant  for 
the  purpose  aforesaid. 

6.  That  thereafter  and  prior  to  the  filing  of  the  applica- 
tion herein,  protestant  filed  with  your  commission  its  appli- 
cation for  an  order  requiring ,  applicant  herein,  to  fur- 
nish natural  gas  to  the  protestant  for  the  purposes  afore- 
said at  a  rate  or  rates  and  upon  such  terms  and  conditions 
as  said  commission  should  deem  reasonable,  said  case  being 

numbered  and  entitled  " ,  complainant,  vs. , 

defendant." 

7.  That  the  present  plant  and  system  for  the  manufac- 
ture and  distribution  of  artificial  gas  in  the  city  of 

was  acquired  by  protestant  during  the  mouth  of ,  and 

that  said  plant  and  system  at  the  time  of  its  acquisition 
was  fairly  adequate  for  the  purpose  of  supplying  artificial 
gas  to  the  said  city  and  its  inhabitants. 

8.  That  it  has  been  the  desire  and  intention  of  protestant 
ever  since  the  acquisition  of  said  plant  and  system  to  fur- 
nish natural  gas  to  the  said  city  of and  its  inhabitants, 

and  to  adapt  said  plant  and  system  to  such  use  as  far  as 
possible;  and  to  that  end  protestant,  during  the  month  of 
,  entered  into  with  applicant  the  negotiations  herein- 
before referred  to,  said  negotiations  being  initiated  by  a 
request  from  protestant  to  applicant  for  a  price  or  prices 
at  which  natural  gas  would  be  delivered  by  applicant  to 

protestant  at  or  near  the  city  of  in  said  county  of 

,  said  gas  to  be  thence  piped  by  protestant  to  said  city 

of  for  distribution  to  said  city  and  its  inhabitants; 

that  following  unsuccessful  efforts  on  the  part  of  protest- 
ant to  so  secure  natural  gas  from  applicant  negotiations 
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were  continued  between  applicant  and  protestant  down  to 
and  including  the  month  of  ;  such  negotiations  con- 
templating at  various  times  during  said  period  the  pur- 
chase of  natural  gas  at  wholesale  from  applicant,  and  also 
the  lease  of  protestant 's  plant  and  system  to  applicant,  and 
also  the  sale  to  applicant  of  said  plant  and  system;  but  not- 
withstanding protestant  participated  in  such  negotiations 
in  good  faith,  and,  in  the  earnest  desire  to  co-operate  with 
applicant  in  securing  a  supply  of  natural  gas  for  the  said 

city  of ,  and  the  inhabitants  of  said  city,  protestant, 

without  any  fault  whatsoever  on  its  own  part,  has  been  un- 
able to  conclude  negotiations  with  applicant  upon  any  of 
the  lines  hereinbefore  referred  to. 

9.  That  while  said  negotiations  were  pending,  and  par- 
ticularly during  the  months  of  and  ,  applicant 

prosecuted  the  work  of  extending  its  high-pressure  trunk 

line  for  the  transportation  of  gas  from  the oil  fields  in 

county  to  the  city  of ,  and  on  the day  of 

filed  its  application  herein  for  a  certificate  of  public  con- 
venience and  necessity  allowing  applicant  to  exercise  rights 
and  privileges  under  a  franchise  to  be  secured  from  said 
city  of inconsistent  with  and  in  disregard  of  the  nego- 
tiations theretofore  earned  on  between  applicant  and 
protestant. 

10.  That  pending  negotiations  hereinbefore  referred  to, 
and  in  the  belief  that  applicant  was  negotiating  in  good 
faith  with  protestant,  protestant  made  no  effort  to  increase 
the  capacity  of  its  said  plant  and  system  as  an  artificial 
gas  plant  and  system,  but  protestant  did,  during  all  of  said 
period,  make  diligent  and  earnest  efforts  to  improve  the 
service  of  artificial  gas  to  tlie  said  city  and  its  inhabitants, 
and  in  this  regard  protestant  alleges  that  if,  as  set  forth  in 
the  application  on  file  herein,  there  is  any  reason  for  com- 
plaint upon  the  part  of  the  inhabitants  of  the  city  of 

concerning  the  adequacy  of  the  protestant 's  artificial  gas 
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service  in  said  city,  it  is  due  solely  and  only  to  the  delay 
incident  to  said  negotiations  and  the  failure  of  the  parties 
thereto  to  reach  an  agreement. 

11.  Protestant  denies  that  the  distribution  of  natural  gas 
is  competitive  with  the  distribution  of  electricity,  or  that 
the  public  interest  demands  the  service  and  sale  of  these 
commodities  by  separate  and  competing  utilities. 

12.  Protestant  further  alleges  that  the  plant  and  system 
now  used  by  it  in  furnishing  artificial  gas  to  the  city  of 
and  its  inhabitants  can  be  used,  and  protestant  in- 
tends to  use  the  same  in  the  distribution  of  natural  gae  in 
said  city;  and  that  when  so  used  said  plant  and  system  will 
completely  and  adequately  supply  said  city  and  the  inhab- 
itants thereof  with  natural  gas. 

13.  That  if  applicant  is  permitted  to  exercise  in  said  city 

of said  franchise  to  distribute  natural  gas  in  said  city, 

protestant  will  be  forced  to  abandon  the  plant  and  system 
now  used  by  it  in  the  furnishing  of  artificial  gas  within  said 
city  and  intended  to  be  used  by  protestant  in  supplying 
natural  gas  as  aforesaid,  and  the  exercise  of  said  franchise 
by  applicant  will  result  in  irreparable  injury  to  protestant 
herein  and  substantial  detriment  to  the  consumers  of  gas 
within  said  city  of . 

14.  That  protestant  has  invested  in  said  plant  and  sys- 
tem a  sum  in  excess  of  $ ,  and  that  if  applicant  is  per- 
mitted by  your  commission  to  exercise  said  franchise  within 
said  city,  the  sum  so  invested  will  be  wholly  lost  to  protest- 
ant, and  without  any  advantage  whatsoever  to  the  said  city 
of or  the  inhabitants  thereof. 

Wherefore,  protestant  prays  that  the  application  of 

herein  be  denied. 

[Signature.] 
[Attorney's  name  and  address.] 
[Verification.] 
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§7167.  Complaint  against  public  utility  for  charging 
unreasonable  rates  and  alleging  unreasonable  practices. 

Form  No.  1915. 
[Title  of  Commission  and  Cause.] 
The  plaintiff  complains  and  alleges: 

1.  That  the  plaintiff  is  a  civic  association  comprising 
business  people  and  persons  and  property  owners  and  per- 
sons organized  for  the  improvement  of  the  city  of ,  and 

for  the  purpose  of  creating  better  economic  conditions 
therein;  that  the  members  of  said  association  comprise 
over  one  hundred  individuals  and  persons  who  are  the  ac- 
tual users  within  the  said  city  of of  electric  power  for 

lighting  and  heating  purposes. 

2.  That  the  defendants  herein  are  each  of  them  corpora- 
tions organized  and  doing  business  within  the  city  of 

and  among  other  things  are  engaged  in  the  business  of 
selling  electricity  for  lighting,  heating  and  other  purposes 
to  the  residents  of  the  said  city  of . 

3.  That  the  said  defendants  are  now  and  for  a  long  time 
past,  have  been  charging  for  the  said  electricity  so  furnished 
to  the  residents  of  the  city  of ,  an  unreasonable  and  ex- 
tortionate rate. 

4.  That  said  defendants  are  enforcing  rates  that  are 
discriminatoiy. 

5.  That  said  defendants  have  not  adopted,  nor  are  they 
enforcing,  any  uniform  system  of  charges. 

6.  That  the  said  defendants  have  adopted  and  are  en- 
forcing their  own  rules  and  regulations  without  reference  to 
reasonableness,  fairness,  public  necessity  or  convenience, 
and  that  the  rules  and  regulations  so  being  enforced  by 
the  said  defendants  are  unreasonable,  discriminatory  and 
arbitrary. 

7.  That  said  defendants  are  compelling  customers  to 
make  a  deposit  of  money  with  said  defendants  as  a  condi- 
tion, before  the  said  defendants  will  make  any  connection, 
or  deliver  any  electricity  to  consumer. 
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8.  That  meter  rates  for  power  charged  by  the  said  de- 
fendants are  unreasonable,  extortionate  and  discriminatory. 

9.  That  the  rates  for  electricity  furnished  for  electric 
signs  are  unreasonable,  extortionate  and  discriminatory. 

10.  That  the  voltage  of  the  said  electric  current  is  vari- 
able and  causes  electric  lamps  to  burn  and  black  and  in- 
creases the  bills  for  current. 

11.  That  the  said  defendants  have  a  rule  charging  an  ex- 
tortionate and  unreasonable  amount,  when  a  meter  stops 
and  does  not  register  the  current. 

12.  That  the  minimum  upon  which  charges  are  based  is 
unreasonable,  extortionate  and  discriminatory. 

13.  That  the  said  defendants  arbitrarily  refuse  to  make 
connections  and  furnish  electric  power  to  consumers  within 
«aid  city. 

14.  That  the  said  defendants  arbitrarily  are  compelling 
and  forcing  the  consumers  of  electricity  within  the  said 

city  of to  construct  boxes  for  the  alleged  purpose  of 

protecting  meters  for  the  said  defendants  and  are  compel- 
ling the  said  consumers  to  pay  from to  dollars 

for  the  boxes  so  constructed. 

Wherefore,  plaintiff  prays  that  the  rates  and  rules  and 
regulations  of  the  said  defendants  be  investigated  and  that 
a  reasonable  system  of  rates  be  prescribed,  and  that  reason- 
able rules  and  regulations  be  ordered  to  be  obeyed  by  the 
said    defendants    in    distributing    and    selling    electricity 

within  the  said  city  of . 

[Signature.] 

[Attorney's  name  and  address.] 

[Verification.] 
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§  7168,  Answer  denying  that  defendants'  rates  or  prac- 
tices are  unreasonable. 

Form  No.  1916. 

[Title  of  Commission  and  Cause.] 

Come  now  the  defendants  above  named  and  answer  the 
complaint  of  the  plaintiff,  and  deny  and  allege  as  follows: 

1.  Deny  that  the  defendants,  or  either  of  the  defendants, 
are  now  or  have  at  any  other  time  been,  charging  to  the 
residents  of  the  city  of an  unreasonable  or  extortion- 
ate rate  for  electric  power  furnished  to  said  residents,  but, 
on  the  contrary,  allege  that  the  rates  so  charged  by  the  de- 
fendants are  reasonable  and  do  not  exceed  an  amount  neces- 
sary to  enable  the  defendants  to  realize  a  reasonable  and 
proper  return  on  the  value  of  the  property  used  and  useful 
in  the  service  rendered  by  the  defendants. 

2.  Deny  that  the  defendants  are  enforcing  rates  that  are 
discriminatory,  and  in  that  regard  defendants  allege  that 
they  are,  and  have  been  during  all  of  the  times  mentioned 

in  said  complaint,  enforcing  in  and  about  the  city  of 

the  rates  set  out  in  the  schedules  filed  by  the  defendants 
with  the  Railroad  Commission. 

3.  Deny  that  the  defendants  have  not  adopted  nor  are 
they  enforcing  any  uniform  system  of  charges;  but,  on  the 
contrary,  the  defendants  allege  that  they  have  adopted  and 
are  enforcing  the  uniform  system  of  charges  set  forth  in  the 
schedules  above  referred  to. 

Deny  that  the  defendants,  or  either  of  the  defendants, 
are  enforcing  any  rule  or  regulation  without  reference 
to  reasonableness  or  fairness  or  public  necessity  or  con- 
venience, and  deny  that  the  rules  or  regulations  enforced 
by  the  defendants  are  unreasonable  or  discriminatory  or 
arbitrary. 

5.  Admit  that  the  defendants  require  consumers  to  de- 
posit with  the  defendants  by  way  of  service  deposit  certain 
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sums  of  money  according  to  the  service  required ;  but  deny 
that  such  requirement  results  in  any  unfair  exaction  or  bur- 
den upon  the  consumer;  and  in  this  behalf  the  defendants 
allege  that  the  requirement  of  such  service  deposits  tends 
to  minimize  the  number  of  uncollected  accounts  from  con- 
sumers, and  by  reason  of  the  elimination  of  the  loss  attend- 
ant upon  such  uncollected  accounts  the  exaction  of  such 
charge  results  in  a  benefit  to  the  body  of  the  defendants' 
consumers. 

6.  Deny  that  the  motor  rates  for  power  charged  by  the 
defendants,  or  either  of  them,  are  unreasonable  or  extor- 
tionate or  discriminatory. 

7.  Deny  that  the  rates  for  electricity  furnished  for  elec- 
tric signs  are  unreasonable,  extortionate  or  discriminatory, 
and  deny  that  the  defendants '  rating  for  signs  is  arbitrary 
or  in  actual  results  shows  that  some  signs  are  rated  too 
high,  or  that  there  is  any  discrimination  in  the  actual  use 
of  electric  current  for  signs ;  and  in  this  behalf  defendants 
admit  that  the  charge  for  electric  current  used  in  signs  is 

based  on  a  minimum  demand  of  $ per  kilowatt,  and 

that  such  charge  is  made  whether  said  sign  is  actually  used 
or  not;  but  defendants  aver  that  such  charge  is  reasonable, 
and  is  in  fact  a  minimum  charge  made  for  electric  current 
otherwise  used  and  charged  for  by  the  defendants  at  the 
rate  charged  for  current  used  in  residences. 

8.  Deny  that  the  voltage  on  the  system  of  the  defendants 
is  variable  to  any  greater  extent  or  degree  than  is  to  be 
found  or  reasonably  expected  in  operating  an  electric  light- 
ing and  power  system  such  as  that  operated  by  the  defend- 
ants, and  that  there  is  no  unusual  variation  in  such  voltage 
excepting  in  the  case  of  unavoidable  accident  or  injuiy  to 
the  defendants'  lines  or  system. 

9.  Deny  that  the  defendants  are  arbitrarily  causing  con- 
sumers to  construct  meter-boxes  at  a  cost  from to 

dollars  each,  or  at  any  other  cost;  and  in  this  regard  the 
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defendants  allege  that  they  require  of  consumers  that 
meter-boxes  be  installed  in  boxes  at  points  easily  accessible 
for  the  reading  of  the  meters  contained  therein;  that  the 
installation  of  such  a  box  is  only  required  of  a  consumer 
as  a  device  is  installed  and  that  the  cost  of  such  installa- 
tion does  not  exceed  $ ,  and  that  the  defendants  do  not 

require,  and  have  not  required,  the  change  of  any  installa- 
tion in  order  to  provide  for  such  boxes;  and  the  defendants 

aver  that  they  have  in  use  in  the  city  of approximately 

meters,  and  that  such  requirement  is  reasonable  and 

tends  to  a  reduction  of  the  cost  of  reading  the  consumers' 
meters  and  lessens  the  danger  of  injury  to  consumers  and 
property,  in  that  it  requires  such  installation  on  the  out- 
side of  the  building  or  premises  served. 

10.  Deny  that  the  defendants,  or  either  of  the  defend- 
ants, have  any  rule  charging  an  extortionate  or  reasonable 
amount  when  a  meter  stops  and  does  not  register  the  cur- 
rent passing  through  the  same,  and  deny  that  the  charge 
made  in  such  case  by  the  defendants  or  either  of  the  de- 
fendants, is  made  arbitrarily  or  is  based  upon  the  highest 
month's  bill  during  the  previous  year,  but  in  this  regard 
the  defendants  allege  that  when  such  stoppage  of  a  meter 
occurs  and  the  current  passing  through  such  meter  does 
not  register,  the  defendants  make  an  honest  effort  to  arrive 
at  a  fair  charge  to  be  made  during  the  period  when  the 
meter  so  failed  to  register  and  in  so  doing  as  far  as  pos- 
sible average  a  number  of  months  immediately  preceding 
the  period  of  stoppage,  but  in  no  case  adopt  the  highest 
month's  bill  as  the  basis  for  such  charge. 

11.  Deny  that  the  minimum  upon  which  charges  are 
based  is  unreasonable  or  extortionate  or  discriminatoiy. 

12.  Deny  that  the  defendants,  or  either  of  the  defendants, 
arbitrarily  refuse  to  make  connections  or  furnish  electric 
power  to  consumers  within  the  said  city  of . 

13.  Deny  that  the  flat  rate  of  cents  per  kilowatt 

hour  charged  by  the  defendants  is  extortionate  or  unrea- 
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sonable,  and  in  tliat  regard  defendants  allege  that  actual 
tests  covering  a  considerable  period  of  time  have  demon- 
strated to  the  defendants  that  no  householders  in  the  city 

of use  the  maximum hours  fixed  for  said  rate  of 

cents  per  kilowatt  hour,  and  that  therefore  it  has  been 

and  is  impracticable  to  get  maximum  demand  readings 
which  would  reduce  the  charge  to  householders  in  the  said 

city  of below  the  said  rate  of cents  per  kilowatt 

hour. 

14,  Deny  that  any  rates  of  charge  by  the  defendants,  or 
either  of  the  defendants,  are  made  by  any  arbitrary 
method,  or  that  as  a  result  of  the  method  of  rating  used 
by  the  defendants  two  persons  using  the  same  amount  of 
current  during  a  given  month  will  pay  different  sums  for 
current  used,  and  deny  that  any  charge  made  by  the  de- 
fendants, or  either  of  them,  is  figured  from  an  arbitrary 
basis;  and  in  this  regard  the  defendants  allege  that  all* 
charges  made  are  based  upon  actual  meter  readings  and 
are  in  accordance  with  the  schedule  of  rates  hereinbefore 
referred  to. 

15.  Deny  that  the  system  of  rating  or  the  meters  used  by 

the  defendants  in  said  city  of  result  in  a  consumer 

being  unable  to  determine  the  amount  of  his  bill,  or  to 
check  the  accuracy  of  the  bills  rendered  by  the  defendants, 
or  force  him  to  accept  the  figures  furnished  by  the  defend- 
ants, and  in  this  regard  the  defendants  allege  that  at  all 
of  the  times  mentioned  in  said  complaint  the  defendants 
have  been  and  are  now  willing  to  and  desirous  of  inform- 
ing and  instructing  consumers  in  the  matter  of  such  meter 
readings  in  order  that  a  consumer  may  be  able  to  deter- 
mine the  amount  of  electrical  energy  being  used  by  him, 
and  the  defendants  aver  that  any  consumer,  with  such  in- 
struction and  information  as  he  may  readily  obtain  from 
the  offices  of  the  defendants,  should  be  able  to  determine 
exactly  the  amount  of  electrical  energy  being  used  and  con- 
sumed by  him  at  any  time. 
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Wherefore,  the  defendants  pray  that  the  plaintiff  take 
nothing  by  reason  of  said  complaint,  and  that  your  com- 
mission make  and  enter  its  order  approving  the  rates  and 

practices  of  the  defendants  in  and  about  the  city  of . 

[Signatures.] 

[Attorney's  name  and  address.] 

[Verification.] 

§  7169.  Application  by  public  utility  for  order  ascer- 
taining and  fixing  just  and  reasonable  rates. 

Form  No.  1917. 

Before  the  Railroad  Commission  of  the  State  of  California. 

Application  No. . 

In  the  Matter  of  the  Application  of for  an  Order  As- 
certaining and  Fixing  Just  and  Reasonable  Rates  to 
be  Charged  by  it  for  Electric  Power. 

The  application  of respectfully  shows: 

1.  That  applicant  is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of 
California  for  the  purpose,  among  other  things,  of  gene- 
rating and  selling  to  the  public  electric  power  for  agri- 
cultural, domestic,  manufacturing  and  lighting  purposes, 
all  as  shown  by  a  certified  copy  of  the  articles  of  incorpora- 
tion of  applicant  filed  herewith  and  marked  "Exhibit  A." 

2.  That  applicant's  principal  place  of  business  is  in  the 

city  of ,  county  of ,  state  of ,  and  its  postoffice 

address  is ,  in  said  city  of . 

3.  That  the  electric  power  produced  by  applicant  is  gene- 
rated by  means  of  hydro-electric  and  steam  plants  situated 

in  the  county  of ,  in  said  state  of ,  and  is  distiib- 

uted  by  applicant  for  the  purposes  aforesaid  to  consumers 

in  said  counties  and  also  in  the  counties  of  ,  in  said 

state. 
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4.  That  a  complete  schedule  of  all  rates  charged  by  appli- 
cant for  electric  power  in  the  territory  served  by  it  is  on 
file  with  your  commission,  together  with  forms  of  all  stand- 
ard contracts  entered  into  between  applicant  and  consum- 
ers relating  to  the  sale  and  delivery  of  such  power. 

5.  That  there  are  now  pending  before  your  commission 
the  following  cases,  involving  inquiries  as  to  the  reason- 
ableness of  applicant's  rates  for  electric  power  furnished 
for  certain  purposes  in  certain  portions  of  the  territoiy 

served  by  applicant  with  electric  power;  to  wit,  vs. 

,  No. ; vs. ,  No ; 

6.  That  applicant  is  now  engaged  in  the  preparation,  for 
presentation  to  your  commission  at  the  hearing  of  said 
cases,  of  a  full  and  complete  inventory  and  appraisement 
of  the  properties  used  by  it  in  the  services  aforesaid. 

7.  That  it  will  be  to  the  advantage  of  all  classes  of  con- 
sumers to  whom  applicant  is  furnishing  electric  power,  as 
well  as  to  applicant  itself,  if  your  commission,  in  connec- 
tion with  the  cases  above  mentioned,  or  independently  as 
your  commission  may  deem  advisable,  will  investigate  and 
adjust  all  of  applicant's  charges  for  electric  power  fur- 
nished for  any  purpose  throughout  the  entire  territory 
served  by  applicant. 

Wherefore,  applicant  prays  that  a  hearing  be  had  before 
your  commission  for  the  purpose  of  ascertaining  and  fix- 
ing and  classifying  just  and  reasonable  rates  to  be  charged 
and  collected  for  electric  power  furnished  by  applicant 
throughout  the  entire  territory  served  by  it. 

[Signature.] 

[Attorney's  name  and  address.] 

[Verification.] 
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§  7170.  Petition  for  writ  of  review  by  supreme  court  of 
order  of  Railroad  Commission. 

Form  No.  1918. 
In  the  Supreme  Court  of  the  State  of  California. 

,  Petitioner, 

vs. 
,  as  Members  of,  and  Constituting  the  Eailroad  Com- 
mission of  the  State  of  California, 

Eespondents. 

To  the  Honorable,  the  Supreme  Court  of  the  State  of  Cali- 
fornia: 
The  petition  of respectfully  represents: 

1.  That  at  all  of  the  times  herein  mentioned  your  peti- 
tioner was,  and  it  now  is,  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Cali- 
fornia. 

2.  That  at  all  of  the  times  herein  mentioned  the  re- 
spondents above  named  were,  and  they  now  are,  the  duly 
appointed,  qualified  and  acting  members  of,  and  constitute 
the  Railroad  Commission  of  the  state  of  California. 

3.  That  on  the day  of , filed  with  the  re- 
spondents a  complaint  against  petitioner,  a  copy  of  which 
is  hereto  annexed  marked  "Exhibit ,"  and  hereby  spe- 
cially referred  to  and  made  a  part  hereof. 

4.  That  on  the  day  of  ,  your  petitioner  filed 

with  respondents  its  answer  to  the  said  complaint  of , 

a  copy  of  which  answer  is  hereto  annexed,  marked  "Exhibit 

,"  and  hereby  specially  referred  to  and  made  a  part 

hereof. 

5.  That  on  the day  of , and  certain  other 

complainants,    filed    with    the    respondents    a    complaint 
against  petitioner,   a  copy   of  which   is   hereto   annexed, 

marked  "Exhibit  ,"  and  hereby  specially  referred  to 

and  made  a  part  hereof. 
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6.  That  on  the  day  of  ,  your  petitioner  filed 

with  respondents  its  answer  to  said  complaint  of ,  and 

others,  a  copy  of  which  answer  is  hereto  annexed,  marked 

"Exhibit ,"  and  hereby  expressly  referred  to  and  made 

a  part  hereof. 

7.  That  on  the da}--  of , ,  and  certain  other 

complainants,  filed  with  the  respondents  a  complaint 
against  petitioner,   a  copy   of   which   is   hereto   annexed, 

marked  ''Exhibit ,"  and  hereby  specially  referred  to 

and  made  a  part  hereof. 

8.  That  on  the  day  of  ,  your  petitioner  filed 

with  respondents  its  answer  to  said  complaint  of ,  and 

others,  a  copy  of  which  answer  is  hereto  annexed,  marked 

' '  Exhibit , ' '  and  hereby  specially  referred  to  and  made 

a  part  hereof. 

9.  That  on  the day  of , ,  and  certain  other 

complainants,  filed  with  respondents  a  complaint  against 
petitioner,  a  copy  of  which  is  hereto  annexed,  marked  "Ex- 
hibit   ,"  and  hereby  specially  referred  to  and  made  a 

part  hereof. 

10.  That  on  the  day  of ,  your  petitioner  filed 

with  respondents  its  answer  to  the  said  complaint  of , 

and  others,  a  copy  of  which  is  hereto  annexed,  marked 

"Exhibit , "  and  hereby  specially  referred  to  and  made 

a  part  hereof. 

11.  That  on  the day  of  ,  your  petitioner  filed 

with  respondents  an  application  for  an  order  ascertaining 
and  fixing  just  and  reasonable  rates  to  be  charged  by  peti- 
tioner for  electric  power,  a  copy  of  which  application  is 
hereto  annexed,  marked  "Exhibit ,"  and  hereby  spe- 
cially referred  to  and  made  a  part  hereof. 

12.  That  thereafter  respondents  fixed  a  time  and  place 
for  the  hearing  of  said  complaints  and  applications,  for 
which  purpose  all  of  said  matters  were  consolidated,  and 
at  which  time  and  place  evidence  was  introduced  by  all 
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parties,  and  the  matters  involved  in  said  complaints  and 
application  were  by  respondents,  taken  under  advisement, 
to  be  submitted  when  briefs  should  be  filed  by  the  parties. 
That  thereafter  briefs  were  filed  by  the  parties  and  on  the 

day  of ,  respondents  rendered  tlicir  decision  nr.d 

made  their  order  upon  the  said  complaints  and  application, 
a  copy  of  which  decision  and  order  is  hereto  annexed, 

marked  "Exhibit ,"  and  hereby  specially  referred  to 

and  made  a  part  hereof. 

13.  That  on  the  day  of ,  your  petitioner  filed 

with  respondents  its  application  for  a  rehearing  of  the 

order  made  by  respondents  on  the  day  of  ,  as 

aforesaid,  a  copy  of  which  application  is  hereto  annexed, 

marked  ''Exhibit ,"  and  hereby  specially  referred  to 

and  made  a  part  hereof. 

14.  That  on  the  day  of  ,  respondents  denied 

petitioner  said  application  for  a  rehearing,  a  copy  of  which 
said  order  denying  said  application  for  a  rehearing  is 
hereto  annexed,  marked  "Exhibit ,"  and  hereby  spe- 
cially referred  to  and  made  a  part  hereof. 

15.  That  the  said  order  and  decision  of  respondents  made 

on  the day  of ,  as  aforesaid,  were  erroneous  and 

unlawful,  and  in  making  the  same  the  respondents  did  not 
regularly  pursue  their  authority;  that  said  order  and  de- 
cision violate  the  rights  of  your  petitioner  under  the  con- 
stitution of  the  United  States,  and  more  particularly  its 
rights  under  section  1  of  article  XIV  of  the  amendments 
thereto;  and  that  said  order  and  decision  violate  the  rights 
of  your  petitioner  under  the  constitution  of  the  state  of 
California,  and  more  particularly  its  rights  under  sections 
13  and  14  of  article  I  thereof;  that  in  making  the  said  order 
and  decision  respondents  exceeded  their  jurisdiction,  and 
there  is  no  appeal  nor  any  plain,  speedy  and  adequate  rem- 
edy j  that  said  order  and  decision  are  erroneous  and  unlaw- 
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ful  for  each  of  the  grounds  stated  in  petitioner's  said  appli- 
cation for  a  rehearing. 

16.  That  it  is  proper  that  a  writ  of  review  issue  origi- 
nally out  of  this  court  to  review  the  said  order  and  deci- 
sion of  respondents,  inasmuch  as  it  is  provided  by  section 
67  of  the  Public  Utilities  Act  that  no  court  except  this  court 
shall  have  jurisdiction  to  review,  reverse,  correct  or  annul 
any  order  or  decision  of  respondents  as  members  of  and 
constituting  the  Eailroad  Commission  of  the  state  of 
California. 

Wherefore,  your  petitioner  prays  that  a  writ  of  review 
issue  out  of  this  court  commanding  the  respondents  to  cer- 
tify to  this  court  on  a  day  named  in  such  writ,  a  full  and 
complete  record  of  all  of  the  proceedings  leading  up  to  the 

making  of  said  order  and  decision  dated  ,  and  that 

upon  the  return  of  such  writ  said  order  and  decision  of  re- 
spondents be  reversed,  vacated  and  annulled,  and  for  such 
other  and  further  relief  as  may  be  meet  in  the  premises. 

,  Attorneys  for  Petitioner. 

[Verification.] 
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ABATEIMENT. 

Defense  of  foreign  statute  in  tort  action  (Form),  S  602. 
Of  action,  §§460-473. 

Nuisances,  jurisdiction  for,  §  4350. 

Prostitution  as  nuisance,  §  4343a. 
Plea  in,  waived  by  answer,  §  462. 

ABSTBACT. 

Of  title,  §  5725a. 

ABUSE. 

Of  process,  §  1064. 

ACCEPTANCE. 

Of  bills  of  exchange,  §§  5282,  5283,  5284a. 
Of  goods,  effect  of,  §  4591. 

ACCOMMODATION. 

Acceptor,  §  5283. 

Indorsement  of  note,  §§  5410-5415. 

Indorser  as  surety,  §§  5410-5415. 

ACCOUNTING. 

Of  receiver,  §  3115. 

On  dissolution  of  partnership,  §  3738. 

ACCOUNTS. 

Actions   on,   §§  4440-4464. 

Demand  for  items  of,  §§  2296-2301. 

Items,  when  required,  §  4440. 

Mutual,  open  and  current,  when,  §  4441. 

Rendered,  when  an  account  stated,  §  4449a. 

Stated,  how,  §§  4149,  4449a. 

Opening  of,  §  4451. 

Pleading  of,  §  4451a. 
Statute  of  limitations  as  defense,  §  4464. 

ACKNOWLEDGMENT. 

01  chattel  mortgage,  §  5986a. 
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ACTIONS, 

Affecting  land,  venue  of,  §  9S5. 

Against  joint  debtors,  §  3462. 

Against  public  nuisance,  §  4344, 

Another  pending,  as  defense,  §  460. 

At  law,  in  general,  §  4.  ' 

Based  on  fraud  or  mistake,  §§  GS29-6901. 

Between  partners,  §  3712. 

By  or  against  infants,  §  3350. 

Stockholders  of  a  corporation,  §  3516. 

Tenants  in  commoD,  §  3459. 
Commencement  of,  §§  3a,  87a. 
Consolidation  of,   §§  195,  195a. 
Divisions  of,  §  4. 
For  goods  sold  and  delivered,  §§  4534-4547a. 

Money  had  and  received,  §§  5039-5076. 

Money  loaned,  §§  5074,  5076. 

Money  paid,   §  5097. 

Services,  work  and  labor,  §§5147-5168. 

Torts  against  husband,   §  3543. 
Forms  for  transfer  of,  from  state  to  federal  court  (Forms),  §§  1034-1044. 
Forms  of,   §§  8r-91. 
Frivolous,  not  considered,  §  3. 
For  specific  performance,  §§  6922-6992. 

Use  and  occupation,  §§  6638,  6671. 
In  general,   §  3. 
In  partition,  §§  6126-61S1. 
Joinder  of  causes,  §§  189-202. 

When  affect  all  parties,  §  192. 
Kotice  of  motion  to  consolidate  (Form),  §  859. 
On  accounts,  §§  4440—4464. 

Awards,  §§  4503-4509. 

Bonds,  §§4833-4958. 

Builders'  contracts,  §§  5646-5656. 

Contracts  for  sale  of  chattels,  §§  4576-4633. 

Promissory  notes  and  certificates  of  deposit,  §§  5359-5521. 

Stock  subscriptions,  §  3493. 

Statutes   and  judgment,   §§  5583-5631. 

Warranties  of  titles,  §§  4657a-4687. 

Charter-parties,   §§  5664-5673. 

Pledged  chose  in  action,  §  6012a. 
Parties   to,   §§  7-66. 

Submitting   controversy  without,   §  2350. 
To  foreclose  a  mortgage,  §  5S48. 

Quiet  title,  when  lies,  §  6193. 
Transitory,   §  984. 
Where  cause  arises,  §  987. 
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ADMINISTB  A.TION. 

By  a  receiver,  §§  3095-3099. 

ADMINISTRATOR. 

As  party,  §§  3323-3338. 

Costs  allowed  in  action  against,  §  333S'. 

When  a  necessary  party  in  foreclosure,  §  5856. 

ADMISSIONS. 

By  failure  to  deny,  §  428. 

To  reply  to  affirmative  defense,  §§  723,  724. 

Tender,  what,  §  2361. 
Effect  of,  on  findings,  §  1167. 
In   arswer,   §  427. 

ADVERSE  POSSESSION. 

Evi']ence  of  title,  §§  6304,  6305. 
What  is,  §  6229. 

ATFIDAVIT. 

For  arrest,  §§  2465,  2466,  2467. 

Attachment,   §§  2642-2646. 

Change  of  venue,  judge  disqualified,  §  997. 

Continuance,  §§  1134,  1137a,  1137b. 

Costs,   §  1495. 

Discharge  of  attachment,  §  2691. 

Order  of  publication  of  summons,  §  1074. 

Vacation  of  judgment,  §  1437. 
Form  of  for  publication  of  summons  (Form),  §  1085a, 
Insufficient  for  replevin,  §  2541. 
Of  mailing  copy  of  summons  to  defendant,  §  1077. 

Merits  for  change  of  venue,  §  995. 

Nonresidence,  for  change  of  venue  (Form),  §  1010. 

Nonresidence,  for  change  of  venue,  by  attorney  (Form),  §  1010a. 

Prejudice,  or  local  influence,  form  of  (Form),  §  1037. 

Service  of  summons,  what  to  show,  §  1092. 
On  information,  when  defective,  §  2467. 
Or  complaint  for  contempt  of  court,  §  2417. 
Resisting  motion  for  change  of  venue,  §  998. 
To  chattel  mortgage,  §  5986a. 

AGENCY. 

Liability  of  principal  for  false  imprisonment,  §  3842. 
Distinguished  from  sale,  §  ailoa. 
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AGENT. 

Husband  for  wife,   §  3577. 
Insurance,  authority  of,  §  4738. 
Liability  of  on  negotiable  paper,  §  5256. 

AGEE3MENT. 

To  arbitrate,  effect  of,  §§  2312,  2323. 
Compromise,  §§  2345-2348a. 

ALIMONY. 

Pendente  lite,  §  3643. 

Without  divorce,  §§  3644,  3645. 

ALLEGATIONS. 

In  condemnation  suit,   §  6814. 

Ordinary  language,  §§  91,  94. 
Must  be  direct,  §§  89,  94. 
Of  conditions  precedent  to  suit  on  policy,  §  4734. 

Conversion,    §  4047. 

Corporate  existence,  §  3478. 
That  defen^dant  claims  some  interest,  §  5S87. 
To  quiet  title,   §  6205. 

alte:ration. 

Of  builders'  contract,  effect  of.  §  5656. 

ALTERNATIVE  METHOD  OF  APPEAL. 
Briefs  under,   §  1870. 
Form  of  notice   (Form),  §  1794a. 
Notice,  §  1754. 

Perfecting  the  record,  §  1864. 
Transcript  on,  §  1844a. 

ALTERNATIVE  WRIT  OF. 
Mandarrms,  §  7076. 

AMENDED  COMPLAINT. 
Effect  of,  §  800. 
Time  to  answer,  §  803. 

AMENDED  PLEADINGS. 

In  replevin,  §  2566. 

AMENDMENTS,  §§  785--830. 
After  trial,  §  796. 
At  trial,  §§  793-795. 
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AMENDMENTS   (Continiipd). 
By  leave  of  court,  §  791. 
Joining  cause  of  action,  what  are,  §  788a. 
Manner  of  making,   §  792. 

Notice  of  motion  for  permission  (Form),  §  843. 
Notice  of  motion  to  amend  complaint  (Form),  §  842. 
Of  affidavit  for  attachment,  §2646. 

Answer,   §  805. 

Complaint  in  forcible  entry  and  unlawful  deftainer,  §  6477. 
Not  required  on  intervention,  §  58. 

Demurrer,   §  241. 

Errors  in  record  on  appeal,  §  1869. 

Erroneous  judgment,  §  1539. 

Findings,  §  11S6. 

Informal  answers,  §  824. 

Instructions,   §  1242. 

Judgment,  §§  1535-1542. 

Pleadings  after  remittitur,  §  1952. 

On  appeal  from  justice  court,  §  1969, 

Summons  and  return,  §  1088. 

Transcript  on  appeal,  §  1858. 

Verdict,  §  1251. 

Verification,  §  804. 
To  motion  for  new  trial,  §§  1623-1631. 
To  correct  mistake,   §  807. 

Show  true  name,  §  106. 

Consecutive  Sections. 
In  general,  §  785. 
Changing  cause  of  action,  §  78Sa. 
Amendments  by  leave  of  court,  §  791. 
Manner  of  amending,   §  792. 
Amendments  at  trial,  §  793. 
Amendments  to  conform  to  proofs,  §  795. 
Amendment  after  trial,  §  79f). 
Amendment  of  complaint,  §  799. 
Effect  of  amended  complaint,  §  800. 
Amended  complaint,  time  to  answer,  §  803, 
Amendment  of  verification,  §  S04. 
Amendment  to  answer,  §  805. 
Relief  from  mistake,  §  807. 
Eight  to  answer  araendcl  pleadings,  §  812. 
Irrelevant  pleading  defined,  §  815. 
What  pleadings  may  be  stricken  out,  §  817. 
Election  between  counts,   §  818. 
Statement  in  motion,  §  819. 
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AMENDMENTS   (Continued). 
Ambiguous  answer,  §  821. 
Informal  answers,  §  824, 
Sham  defenses,  how  tested,  §  827. 
\^Tiat  may  be  strielcen  out  of  answer,  §  830. 
Notice  of  motion  to  amend  complaint  by  striking  out  eoplaintiffs  and 

making  them  defendants   (Form  No.  248),   §  S-J2. 
Notice  of  motion  for  leave  to  amend  (Form  No.  249),  §  843. 
Notice  of  motion  to  strike  out  irrelevant  or  redundant  matter   (Form 

No.  251),  §  845. 
Notice  of  motion  to  require  plaintiff  to  elect  between  several  counts  of 

complaint,  in  certain  cases  (Form  No.  253),  §  847. 
Notice  of  motion  for  leave  to  correct  fictitious  name   (Form  No.  258), 

§852. 
Notice  of  motion  to  amend  complaint  by  adding  defendant  (Form  No. 

261),  §855. 
Notice  of  motion  to  consolidate  actions  (Form  No.  265),  §  S'59. 

ANNEXATION. 

Of  territory,  city  party  defendant,  §  7031. 

ANSWER. 

Admissions  in,   §  427. 

Amendment    to,    §  805. 

Denial  for  want  of  information  or  belief,  §§  406,  473. 

Denial  on  information  or  belief,  §  467. 

Failure  to  deny,  admission,  §  428. 

Form  of,  pleading  foreign  statute  (Form),  §  602. 

Oeneral  denial,  §§  407-428. 

Informal,  amendment  of,  §  824. 

In  general,  §§  385-406. 

Mandamus,  §  7097. 

Partition,  §  6172. 

Quo  warranto,  §  7048. 
Jurisdiction,  want  of,  plea  of  (Form).  §623. 
Mode  of  pleading  inconsistent  defense.-.,  §  389, 
Motion  to  strike  out,  when  granted,  §  830. 
Negative  pregnant,  what  is,  §  417. 
Nev/  matter,  §§  460-473. 
Not  verified,  judgment  granted,  §  1456. 
Reply  to,  necessary  allegations,  §§  744-747. 

When  unnecessary,  §  749. 
Sham  defense  stricken  out,  when,  §  827. 
Special,  in  quiet  title,  §  6251. 
Sufficient  reply  to,  §  730. 
Time  for,  §  388. 
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ANSWER   (Continued). 

To  amended  complaint,  §  803. 
To  amended  pleadings,  right  of,  §  812. 
To  complaint  in  condemnation,  §  6813. 

In  foreclosure,  §§  5912,  5994. 
To  the  merits,  on  motion  to  vacate  default.  §  1431. 

Objections  not  appearing  on  face  of  complaint,  §  387. 

Petition  for  writ  of  prohibition,  §  7126. 

Return  of  habeas  corpus,  §  2392. 

Supplemental  pleadings,  §  782. 
tinder  the  codes,  §  386. 

APPEAIiABLE  DECREES,  §  1691. 

APPEALABLE  ORDERS,  §§  1696-1710. 
On  attachment,  §  1698. 

APPEAL. 

Alternative  method,  notice,  §  1754. 

Perfecting  the  record,  §  1864. 
Amendment  of  errors  in  record,  §  1869. 

Pleadings  after,  §  1952. 

Pleadings  on,  §  1969. 

Transcript.  §  1858. 
Amount  in  controversy,  governing,  §  1726. 
Assignment  of  errors,  §§  1909-1916. 
As  to  matters  in  the  discretion  of  the  court,  §  1903. 
Bill  of  exceptions,  §§  1823-1840. 

Filing,  statement  of,  §  1829. 

Necessity  of,  §  1840. 
Briefs,  filing  and  striking  out,  §  1873. 

Purpose  and  form,  §§  1871,  1S72. 

Under  alternative  method,  §  1870. 
Conflict  of  evidence,  §  1924, 
Oosts  on,  §§  1507,  1894. 

Granting  new  trial,  §  1509. 

Judgment  being  sustained  in  part,  §  1508. 

Reversal,  §  1510. 
Demurrer  overruled,  when  considered  on  appeal,  §  1916. 
Etfect  of,  §  1751. 
Errors  considered,  §§  1868-1885,  18S7-1916. 

In  admissions  of  evidence,  §  1911. 

In  instructions,  §  1913. 
Equitable  relief  after  expiration  of  time  for,  §  1536. 
FDing  and  serving  notice  of,  §  1755. 

Statement,  §  1810. 
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APPEAL  (Continued). 

Piling  of  notice,  §  1765. 
Transcript,  §  1845. 
Findings  contrary  to  law  and  evidence,  §  1912. 
From  decision  on  habeas  corpus,  §  2396. 

Decree  in  unlawful  detainer  action,  §  6520. 
Decree  of  divorce,  §  3664. 
Default  judgment,  includes  what,  §  18S9. 
Intermediate  courts,  §§  16S2,  1683. 
Judgment  for  costs,  §  1688. 
Judgment  in  mandamus,  §  7105a. 
Judgment  on  award,  §  2324a. 
Justice  courts,  §§  1962-1985. 
Bond  on,  §§  1976,  1977. 
Costs,  §  1507a. 
Dismissal  of,  §  1985. 
Effect  of,  §  1984. 
Filing  of  notice,  §§  1973-1975. 
How  taken,  §  1963. 
Statement  on,  §  1972. 
Sufficiency  of  undertaking,  §  1981. 
When  lies,  §  1962. 
Nonsuit,  §  1493. 
Order  for  new  trial,  §  1707. 
Special  proceedings,  §  1692. 
Superior  court  to  supreme  court,  §§  1675-1960, 
"What  judgments,  in  California,  §  16S4. 
In  Idaho,  §  1684b. 
In  Nevada,  §  1684a. 
In  New  Mexico,  §  1684d. 
In  Oregon,  §  16S4c. 
Grounds  for,  §  1675. 
Harmless  error,  §  1922. 
Hearing  and  briefs,  §§  1868-1885. 
Judgment,  how  modified  on,  §  1930. 
When  affirmed,  §  1929. 
When  reversed  on,  §  1931. 
Jurisdiction  of,  §  974. 

Upper  court  after  remittitur,  §  1960. 
Legal  presumptions,  §  1926. 
New  undertaking,  §  1779. 
None  from  judgment  by  consent,  §  1687. 
Notice  of.  New  Mexico  practice,  §  1747b. 
Oregon  practice,  §  1747a. 
Under  alternative  method  (Form).  §  1794a. 
Parties  who  may,  §§  1735,  17^6,  1738,  1739. 
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APPEAL  (Cont;miO(^). 

Perfecting,  §§  1749-1 794a. 

Proof  of  service  of  notice,  §  1764. 

Principles  of  determination,  §§  1917-1948, 

Questions  in  review,  §  1893. 

Recall  of  remittitur,  §  1959. 

Eehcaring  on,  §§  1943,  1916.  1947. 

When  not  granted,  §  1948. 
Eeinstatement  of,  §  1884. 
Remittitur  on,  §§  1950-1960. 
Eeview  of  instructions,  §  1901. 

Findings,  §  1900. 
Rulings  of  court,  consideration  of.  §  1908, 
Service,  how  and  when  made,  §  1757. 
Service  of  transcript,  §  1846. 
Service  on  coparties,  §  1761. 
Statement  on,  §§  1803-1821. 

As  bill  of  exceptions,  §§  1825-1827. 

Authentication  of,  §  1812. 

Correcting,  §  1814. 

Time  for  settlement  of,  §  1821. 
Stay  of  execution  on,  §  1750. 
Successive  and  cross-appeals,  §  1C80. 
Sufficiency  of  notice,  §§  1767-1770. 
Time  for,  §  1730. 

Serving  notice  of,  §  1762. 
Transcript  on,  §§  1844-1864. 
Transcript,  alternative  method,  §  1844a. 

In  Idaho,  Washington,  §  1844c. 
Oregon,  §  1844b. 
Undertaking  on,  §§  1772-1788. 

Amount  of,  §§  1772-1774. 
Waiver  of  irregularity  on,  §  1766a. 

Objections,  §  1910. 
What  transcript  must  contain,  §  1847. 
Where  findings  are  omitted,  §  1899. 
When  dismissed,  §§  1879,  1882,  1883,  1884. 
When  judgment  for  costs  is  considered  on,  §  1894. 
When  judgment  will  not  be  reversed,  §§  1917,  1921,  1922,  1924,  1925. 
When  statement  unnecessary, .§  1805. 
Who  exempt  from  undertaking,  §  1788. 

Consecutive  Sections. 

Grounds  for  appeal,  §  1675. 

Successive  appeals,  cross-appeals,  §  16S0. 

Appeal  vs.  writ  of  error,  §  IdSl. 
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APPEAL  (Continnod). 

On  appeal  from  the  intermediate  courts,  §  1682. 
Decisions  of  interm^ediate  courts,  §  1683. 
Appealable  judgments,  California  practice,  §  1684. 

In  Nevada,  §  1684a. 

In  Idaho,  §  1684b. 

In  Oregon,  §  16S4c. 

New  Mexico  practice,  §  1684d. 
Consent,  §  1687. 
Costs,  §  1688. 

Special  proceedings,  §  1692. 
Appealable  decrees,  §  1694. 
Nonappealable  decrees,  §  1695. 

Appealable  orders  before  and  after  judgment,  §  1696. 
Attachment,  §  1698. 
Decree,  setting  aside,  §  1701. 
New  trial,  §  1707. 

Special  orders  after  judgment,  §  1710. 
Void  order,  §  1725. 

Amount  or  value  in  controversy,  §  1726. 
Time  within  which  to  appeal,  §  1730. 
Who  may  appeal,  §  1735. 
Parties  or  persons  injured,  §  1736. 
Parties  to  the  record,  §  1738. 
Substituted  party,  §  1739. 
Perfecting  appeals,  §  1747. 
The  same,  Oregon  practice,  §  1747a. 

New  Mexico,  §  1747b. 
Supersedeas  or  stay  of  proceedings,  §  1750. 
Effect  of  appeal,  §  1751. 
Piling  notice,  alternative  method,  §  1754. 
Piling  and  serving  notice,  §  1755. 
Service,  how  and  when  made,  §  1757. 

On  adverse  party,  §  1760. 

On  coparties,  §  1761. 
Time  for  service,  §  1762, 
Proof  of  service,  §  1764. 
Filing  of  notice,  §  1765. 
Waiver  of  irregularity,  §  1766a. 
The  sufficiency  of  notice,  §  1767. 
Contents  of  notice,  §  1770. 
Amount  of  undertaking,  §  1772. 
Deposit  in  court,  §  1774. 
Delivery  of  bond,  §  1775. 
Filing  new  undertaking,  §  1779. 
Who  exempt  from  undertaking,  §  17S8. 
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APPEAL  (CoTitinno(^). 

Notice  of  appeal  under  alternative  method  (Form  No.  493a),  §  1794a. 

In  general,  §  1803. 

When  statement  unnecessary,  §  1S05. 

What  statement  shall  contain,  §  1806. 

Filing  and  serving  statement,  §  1810. 

Authentication  of  statement,  §  1812. 

Correcting  statement,  §  1S14. 

Time  for  settlement,  §  1821. 

Bill  of  exceptions,  §  1823. 

In  Nevada,  §  1823a. 
Statement  as  bill  of  exceptions,  §  1825. 
What  a  bill  of  exceptions  should  contain,  §  1827. 
riling  and  settlement  of  bill  of  exceptions,  §  1829. 
Exceptions  to  evidence,  §  1837. 

To  rulings,  §  1S40. 
The  transcript,  §  1844. 

Alternative  method,  §  lSJ4a. 
Transcript  in  Oregon,  §  1844b. 
The  same,  Idaho,  Washington,  §  1844c. 
Filing  transcript,  §  1845. 
Service  of  transcript,  §  1846. 
What  the  transcript  must  contain,  §  1847. 
Amendment  of  transcript,  §  1858. 
Alternative  method  of  perfecting  the  record,  §  1864. 
Hearing  of  appeal,  §  1868. 
Errors  in  the  record,  how  amended,  §  1869. 
Briefs  under  alternative  method  of  appeal,  §  1S70. 
Briefs,  purpose  and  form,  §  1871. 
The  same,  specification  of  errors,  §  1872. 
Briefs,  filing  and  striking  out,  §  1873. 
Dismissal  of  appeal,  §  1879. 

Effect  of,  §  1882. 

Procedure, §  1883. 
Reinstatement,  §  1884. 
What  will  be  reviewed,  §  1885. 
Errors  in  law,  §  18S7. 

Rulings  on  evidence,  §  1888. 
From  final  judgment,  §  1889. 
vrhat  will  not  be  reviewed,  §  1893. 
Costs,  §  1894. 

Facts,  questions  of,  §  1897. 
Findings,  omission  of,  §  1899. 
Findings,  review  of  generally,  §  1900. 
Instructions,  §  1901. 
Matters  in  the  discretion  of  the  court,  §  1903. 
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APPEAL  (Contimicd). 
Eulings,  §  1906. 
Assignment  of  errors,  §  1909. 
Waiver  of  objections,  §  1910. 
Evidence,  §  1911. 
Findings,  §  1912. 
Instructions,  §  1913. 
Pleadings,  §  1916. 
In  general,  §  1917. 
Error  in  pleading,  §  1921. 
Harmless  error  in  general,  §  1922. 
Kule  as  to  conflict  of  evidence,  §  1924. 
Wrong  reasoning,  §  1925. 
Legal  presumptions,  §  1926. 
When  judgment  will  be  affirmed,  §  1929. 
Modification  of  judgment,  §  1930. 
Keversal  of  judgment,  §  1931. 
Rehearing,  §  1943. 
Practice  on  rehearing,  §  1946. 
Hearing,  when  granted,  §  1947. 
The  same,  when  not  granted,  §  1948. 
In  general,  §  1950. 

Amendment  of  pleadings  after  remittitv/r,  §  1952. 
Law  of  the  case,  §  1954. 
Proceedings  after  remittitur,  §  1955. 
Eestitution,  §  1957. 
Recall  of  remittitur,  §  1959. 
Jurisdiction  of  appellate  court  after  remittitur,  §  1960. 

APPEARANCE,  §§  1101-1103. 
By  attorney,  §  1102. 
Defined,  §  1101. 

Entry  of,  form  of  (Form),  §  1034, 
Of  garnishee,  effect  of,  §  2768. 
Personal,  when,  §  1101a. 
rime  for,  §  1049. 

ARBITRATION. 

And  award,  §§  2309-2324a. 

Effect  of  agreement  for,  §§  2312,  2323» 

ARBITRATORS. 

Duty  of,  §  2310. 

ARGUMENT. 

Of  case,  §  1158'. 
Counsel,  §§  1231,  1233. 
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AEREST. 

Affidavit  for,  §§  2465,  2466,  2467. 

And  bail,  §§  2449-247S. 

Of  debtor,  when  may  be  had,  §  2131. 

Defendant  about  to  leave  state,  §§  2452,  2452a. 
Order  for,  §  2478. 

ASSAULT. 

And  battery,  §§  37S5-3817. 

Complaint  on,  §  3797. 

Effect  of  general  denial,  §  3817. 

Exemplary  and  modified  damages,  §§  3802-3809. 
Defined,  §  3785. 

ASSESSMZiNTS. 

Actions  to  cancel,  §  6704. 

Liens,  foreclosure  of,  §§  6086-6104. 

ASSIGNEES. 

And  devisees  as  parties,  §§  3270-3292. 

As  parties  in  interest,  §  3291. 

Of  promissory  note,  defense  against,  §  5435. 

ASSIGNMENT. 

Allegations  of,  §  3292. 

As  to  use  and  occupation,  §  5783. 

Form  of  necessary,  §  3273. 

Of  counterclaim,  effect  of,  §  629. 

Priority  of,  §  3278. 

"What  may  not  be  transferred  by,  §  3270. 

ATTACHMENT,  §§  2613-2793. 

Beginning  of  liability  of  garnishee,  §  2762. 

Bond,  damages,  suit  on,  §§  2741-2743. 

Consideration  for  undertaking  for  delivery,  §  2734. 

Discharge  of  garnishee,  §  2783. 

Effect  of  appearance  of  garnishee,  §  2768. 

Garnishee,  liability  of,  §  2761. 

Garnishment  vs.  other  claims,  §  2765. 

Injunction  against  abuse  of,  §  2971. 

Issuing  writ  of  garnishment,  §  2793. 

Judgment  against  garnisliee,  when  rendered,  §  2791. 

Jurisdiction  of  garnishee,  §§  2770-2773. 

Labor  claim  by  third  person,  §  2720. 

Lien, §§  2070-2675. 

Motion  to  discharge,  §§  2690,  269S,  2701. 
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ATTACHMENT  (Continncd). 

No  waiver  of  mechanic's  lien,  §  6064. 

Order  on,  when  appealable,  §  1698. 

Parties  liable  on  bond,  §§  2731-2733. 

Persons  liable  to  garnishment,  §g  27-52,  2754,  2755, 

Refused,  debt  secured,  §  2617. 

Release  of  property,  §§  2686-2690. 

Sureties  on  delivery  bond,  §§  2731-2733. 
Return  of  writ,  §§  2682-268-1. 
■     Service  of  writ,  §§  2658-26G3. 

Statement  of  amount  in  writ,  §  2656. 
Waiver  of  defects  in,  §  2657, 
What  may  not  be  attached,  §§  2626-2630. 
When  judgment  is  in  rem,  §  2711. 
Wrongful,  as  a  malicious  prosecution,  §  3879. 
Wrongful,  complaint  on,  §  2746. 

Consecutive  Sections. 
In  general,  §  2613. 
Jurisdiction,  §  2615. 

When  attachment  is  or  is  not  authorized,  on  contract,  §  2615. 
The  same,  on  contract,  no  security  given,  §  2617. 

In  suits  in  equity,  §  2618. 
Attachment  will  lie  in  case  of  fraud,  §  2625. 
Property  that  may  or  may  not  be  attached,  §  2626. 
The  same,  property  in  custody  of  the  law,  §  2630. 
Affidavit  for  attachment,  what  to  contain,  §  2642. 

Amendments,  §  2646. 
Undertaking,  to  whom  payable,  §  2651. 
Writ  of  attachment,  statement  of  amount,  §  2656. 
The  waiver  of  defects,  §  2657. 
Service  of  writ,  §  2658. 
Service  on  real  estate,  §  2663. 
Beginning  of  the  lien,  §  2670. 
General  effect  of  the  lien,  §  2671. 
Attachment,  other  claims,  §  2675. 
Return,  what  to  contain,  §  2682. 
Conclusiveness  of  the  return,  §  2684. 
Release  of  attached  property  by  giving  bond,  §  26S6. 
Discharge  of  attachment,  §  2690. 
The  same,  motion  on  affidavit,  §  2691. 
Discharge  of  attachment,  burden  of  proof,  §  2698. 
When  writ  will  be  discharged  for  irre^fului-ity,  j  :i704. 
Final  judgment  for  plaintiff,  §  2711. 
Satisfaction  of  judgment,  §  2712. 
Claim  of  third  person,  parties,  §  2720. 
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ATTACHMENT  (Continued). 

Release  of  sureties  on  delivery  bond  of  defendant,  §  2731. 
Suit  on  bond,  parties,  §  2733. 
Consideration  of  the  undertaking,  §  2734. 
Suit  on  bond,  defense,  §  2741. 

Measure  of  damages.  §  2743. 
Wrongful  attachment,  pleading  and  defense,  §  2746. 
Garnishment,  §  2751. 
Persons  liable  to  garnishment,  §  2752. 

Mortgagees,  §  2754. 

Public  officials,  §  2755. 
Extent  of  liability  of  garnishee,  §  2761. 
Beginning  of  the  liability  of  garnishee,  §  2762. 
Notice  and  liability  of  garnishee,  §  276:1. 
Priorities  between  garnishment  and  other  claims,  §  2765, 
Appearance  of  garnishee,  §  2768. 
Jurisdiction  in  general,  §  2770. 
Writ  or  summons  of  garnishment,  §  2773. 
Defense  of  garnishee,  §  27S1. 
Discharge  of  garnishee,  §  2783. 

Evidence,  presumption  and  burden  of  proof,  §  2787. 
Judgment  against   the   garnishee,  §  2791. 
Quashing  writ  of  garnishment,  §  2793. 

ATTORNEY. 

Absence  or  death  of,  ground  for  continuance,  §  1137a, 

Affidavit  by,  for  change  of  venue  (Form),  §  1010a. 

Appearance  by,  §  1102. 

Argument  by,  §  1231. 

Authority  of  to  appear  for  party,  §  1103. 

Fee  allowed  in  foreclosure  of  assessment  lien,  §  6102a. 

As  costs,  §  1496. 

As  damages  on  dissolution  of  injunction,  §  3009. 

In  divorce  actions,  §  3543a. 

On  foreclosure  of  mortgage,  §  5840. 
Chattel  mortgage,  §  5997. 

Unconstitutional,  on  foreclosure  of  mechanic's  lien,  §  6077, 

When  not  recoverable  against  minor,  §  3366. 
Reading  law  to  jury,  §  1233. 
Verification  by,  §  165. 

In  absence  of  party,  §  176. 

AVOIDANCE. 

Matters  in,  plea  of,  §  465. 

66 
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AWARDS,  §§  4503-4509. 

Conclusive,  when,  §  2309. 
Invalid,  when,  §§  2313,  2324a. 

BAGGAGE. 

Possession  of,  §  3230. 

BAIL. 

Arrest  and,  §§  2449-2478. 
Bond,  consideration  for,  §  4848. 
Eight  to,  §  2365. 

BAILMENT,  §§'  3148-3177. 

Charter-parties,  §§  5664-5673. 
Demand  necessary,  §  3153. 
For  mutual  benefit,  §  3148b. 

Sole  benefit  of  bailor,  §  3148a. 
Negligence  of  bailee,  proof  of,  §  3176, 

BAB. 

Pleas  in,  §  463. 

BENEFICIARIES. 

Of  life  policy,  interest  of,  when  vested,  §  4760. 
Under  mutual  insurance,  §  4785. 

BILL  OF  EXCEPTIONS,  §§  1823-1840. 
For  new  trial,  §  1591. 
Necessity  of,  §  1840. 
In  Nevada,  §  lS23a. 
Distinguished  from   statement,  §§  1825-1827, 

BILL  OF  LADING,  §  3207d. 

BILL  OF  PARTICULARS. 

Statement  of  account,  §§  2296-2301. 

BILL  OF  SALE. 

Distinguished   from  chattel  mortgage,  §  5982. 

BILLS  AND  NOTES,  §§  5237-5521. 

Joint  and  several  liability  on,  §  5262. 

BILLS  OF  EXCHANGE. 

Acceptance  of,  §§  5282,  5283,  5284a. 
Definition  of,  §  5267. 
Effect  of  nonaeeeptancc  of,  §  5284a. 
Who  may  recover  on,  §  5272. 
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BOND. 

Consideration  for  bail,  §  4848. 

For  attachment,  suit  on,  §§  2741-2743. 

In  replevin,  §  2544. 

Liability  on,  §§  2583,  2586. 
Of  indemnity,  time  to  sue  on,  §  4916. 

Public  officer,  extent  of  liability  of  sureties,  §  3441, 
On  appeal,  delivery  of,  §  1775. 

Justification  of  sureties,  §  1980. 

In  unlawful  detainer  action,  §  6520. 

Liability  on,  §  1979. 
Removal  of  action  to  federal  court  (Form),  §  1038. 

BOYCOTT. 

Injunction  to  restrain,  §  2853. 

BREACH  OF  PROMISE. 

Married  man  liable,  when,  §  5700. 

Of  marriage,  actions  on,  §§  5694-5705. 

BRIEFS. 

Filing  and  striking  out  on  appeal,  §  1873. 
On  appeal,  purpose  and  form,  §§  1871,  1872. 

BUILDER'S  CONTRACTS,  §§  5646-5656. 

Terms  of,  §  5655. 

BURDEN  OF  PROOF. 

For  discharge  of  attachment,  §  2698. 
In  ejectment,  §  6367. 

Malicious  prosecution  actions,  §  3897. 
Of  warranty,  §  4669. 

Possession  as  presumption  of  ownership,  §  5521. 
Qvo  warranto,  §  7052. 

In  repleviu,  §  2568. 

Showing  a  deed  to  be  a  mortgage,  §  5835. 
To  quiet  title,  §  6254. 

CALIFORNIA  PRACTICE^ 

Granting  of  injunction,  §  2829a. 
New  trials,  §  1554. 

CAPTION. 

Of  complaint,  §  102. 

CARRIERS. 

Bill  of  lading,  §  3207d. 

Complaint  against  for  injury,  §  3221. 
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CAREIESS  (Continued). 

Delivery  made  by,  §  4581. 
Elevators  as,  §  3248. 
Liability  for  baggage,  §  3230. 

Delay,  §  3207b. 
Liability  of  connecting,  §  3216. 
Limitations  on  liability  of,  §  3207e. 
Proof  of  damages  by,  §  3207c. 

CASE. 

Submitted  without  action,  §  2350. 

CAUSE  OF  ACTION. 

Amendment,  joining,  §  788a. 
Divisions,  §  4. 

Motion  for  separate  statement,  §  S19. 
Splitting,  §§  218-221. 

CAVEAT  EMPTOR. 

Doctrine  applies  in  sale  under  trust  deed,  §  6123. 
Eule,  §  4G72. 

CEKTAllNTY. 

Of  allegations,  §  90. 

Motion  for  greater,  when  denied,  §  821. 

CEETIFICATK 

Of  title,  §  5725. 

Sale  of  real  property  under  execution,  §  2066. 
Deposit,  actions  on,  §§  5359-5521. 

CERTIORARI. 

Defined,  §  1993. 

Distinguished  from  appeal,  §  2000. 

Distinguished  from  prohibition,  §  7122. 

Dismissal  of  writ  of,  §  2013. 

Form  of  writ  from  federal  to  state  court  (Form),  §  1044. 

Matters  considered  on,  §  2015. 

Xot  to  review  action  of  taxing  board,  §  6704. 

Or  writ  of  review,  §§  1993-2015. 

Parties,  who  may  be,  §  2006. 

Petition  in,  §§  2004,  2006-2008. 

CHALLENGE. 

Of  jurors,  §§  1200.  1202. 

CHANCE  VERDICT,  §  1252. 
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CHANGE  OF  NAME. 

Of  a  corporation,  §  3507. 

CHAKGE  OF  VENUE,  §§  900-lOlOa. 

CHARTEI^-P  ARTIES. 

Actions  on,  §§  5664-5673. 

CHATTEL  MORTGAGE. 

Appoiutment  of  receiver,  §  599G. 

Complaint  in  foreclosure,  §  5992. 

Defined,  §  59S0. 

Distingnishecl  from  bill  of  sale,  §  5982. 

E'ffect  of  sale  under,  §  6000. 

Execution  of,  §§  5986-5986a. 

Foreclosure  of,  §§  5980-6000. 

Priority  of  lien,  §  5984. 

Sale  under,  §  5989. 

What  property  may  be  mortgaged,  §  5981, 

CHILD. 

Payment  for  services  of,  §  5161. 

CHILDREN. 

Custody  of,  §  3660. 

CITIES. 

Parties  defendant  in  election  contest,  wlien,  §  70ol. 

CITIZENSHIP. 

Diverse,  form  for  change  to  federal  court  because  of  (Form),  §  1039. 

CITY  OFFICIALS. 

Injunction  against,  §  29G3. 

CLAIM. 

Of  third  person  for  attached  property,  §  2675. 

CLAIM  AND  DELIVERY,  §§  2527-25S6. 
Demand,  when  necessary,  §  2531. 
Findings  and  judgment,  §§  2577,  2578. 
Issues  and  proof,  §§  2567,  2568,  2569,  2575. 
Jurisdiction  of  parties,  §  2537. 
Measure  of  damages  iu,  §§  2571,  2572,  2574. 

Consecutive  Sections. 

In  general,  §  2527. 

Title  and  right  of  plaintiff  to  the  property,  §  2529. 
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CliAIM  AND  DELIVERY  CContinned). 
Possession  of  defendant,  §  2530. 
Demand  unnecessary,  §  2531. 
Defenses,  §  2534. 

Jurisdiction  of  tbe  persons,  §  25G7. 
Insufficient  affidavit,  §  2541. 
Bond  or  undertaking,  §  2544. 
Complaint,  §  2560. 

Complaint,  title  and  right  of  plaintiff  to  possession,  §  256L 
Reply,  cross-complaint,  §  2565. 
Amended  pleadings,  §  2566. 
Issues  and  proof,  §  2567. 
Burden  of  proof,  §  2568. 
Admissibility  of  evidence,  §  2569. 
Damages,  measure  of,  §  2571. 
Damage,  detention  of  property,  §  2572. 
Damages,  costs  and  expenses,  §  2574.. 
Trial  of  issues,  §  2575. 
Verdict  and  findings,  §  2577. 
Judgment,  §  2578. 

Satisfaction  of  tlie  judgment,  §  2580. 
Appeal  and  error,  §  2582. 
Liability  on  bonds  and  undertaking,  §  2583. 
Suit  on  the  bond,  pleading  and  evidence,  §  258C. 

CLAIMS. 

Against  estates,  presentation  of,  §§  3326,  3328, 

CLERK. 

Entering  of  judgment  by,  §  1372. 

CLOUD  ON  TITLE,  §  6210. 

COLLATERAL  ATTACK. 

On  divorce  decree,  §  3652. 
On  judgment,  §§  1541,  1542, 

COLLATERAL  SECURITY, 

Action  on,  §  G012a. 

COLOR  OF  TITLE. 

What  is  in  ejectment  action,  §  6270. 

COLORADO  PRACTICE^ 

Jury  required  in  divorce  action,  §  3G59. 

COMMENCEMENT  OF  ACTIONS,  §  87a. 
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COMMISSION". 

To  take  deposition,  §  2239. 

COMMON  COUNT. 

Actions  for  money  paid,  §  5097. 
Money  had  and  received.  §§  ."039-5076. 

COMMON  CAERIERS,  §§  3207a-3248. 

Consecutive  Sections. 

Delivery  by  carrier,  §  3207a. 

Liability  for  delay,  §  3207b. 

Proof  of  damages,  §  3207c. 

Bill  of  lading,  §  3207d. 

Limitation  of  liability,  §  3207e. 

Connecting  carriers,  §  3216. 

Pleading  injury, §  3221. 

Baggage,  what  is,  liability  for,  §  3230. 

Telegrams,  measure  of  damages,  §  3243. 

Elevators,  §  3248. 

Complaint  for  damages  for  negligence  of  railway  company  at  crossing, 

(Form  No.  87Ia),  §  3261a. 
Complaint  for  injuries  to  stock  caused  by  neglect  of  railway  company  to 

fence  (Form  No.  S71b),  §  3261b. 
Complaint  for  damages  for  wanton  killing  of  stock   (Form   No.  871c), 

§  3261c. 

COMMUNITY  PROPERTY,  §  3560a. 
Burden  of  proof  as  to,  §  3560c. 

Eights  of  divorced  parties  before  final  decree,  §  3663. 
What  law  governs,  §  3560b. 

COMPENSATION. 

Of  receiver,  §  3116. 

COMPLAINT. 

A^J'iiist  estates,  presentation   alleged,  §  3332. 
Alleging  corporate  existence,  §§  3474-3478. 

Partnership,  §  3740. 

Residence  of  corporation,  §  3485. 
Amending  pleadings  to  conform  to  proof,  §  795. 
Amendment,  to  join  cause  of  action,  what  is,  §  78Sa. 

Allowed  to,  §  799. 
By  assignee,  §  3292. 

Guardian  of  incompetent  person,  §  3387. 

Subcon tractor, §  6040. 
Caption  of,  §  102. 
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COMPLAINT  (Continued). 

Common  count,  money  had  and  received,  §  5041. 

Departure  from  in  reply,  what  is,  §  731. 

Does  not  restrict  judgment  in  quo  warranto,  §  7053. 

Effect  of  amendmert,  §  800. 

Entirety  of  cause  of  action  under,  §  220. 

For  death  by  negligence,  §  4197. 

For  divorce  on  ground  of  adultery  (Form),  §  3680. 

Conviction  for  felony  (Form),  §  S684. 

Desertion  (Form),  §  36S3. 

Drunkenness  (Form),  §  3G00. 

Extreme  cruelty  (Form),  §  3686. 

WillfuJ  neglect  (Form),  §§  368S,  3689. 
Injunction,  §§  2839,  2840,  2842. 

Mandamus  writ,  §  7087. 

Specific  performance,  §  6979. 

Use  and  occupation,  §  6638. 

Wrongful  attachment,  §  2746. 
In  action  for  malicious  prosecution,  §  3881. 

On  replevin  bond,  §  2586. 

On  assault  and  battery,  §  3797. 
In  claim  and  delivery,  §§  2560,  2561. 

Condemnation  proceedings,  §  6809. 

Forcible  entry  and  unlawful  detainer,  §§  6470,  6477. 

Foreclosure  of  chattel  mortgage,  §  5992. 

Ejectment,  §  6286. 

Quo  warranto,  §  7033. 

Trespass,  §  6559. 
Not  any  anticipated  defense,  §  235. 
Notice  of  motion  to  amend  (Form),  §  842. 
On  foreclosure  of  mortgage,  §  5851. 

Foreign  statute,  §  5631. 

Judgments,  §§  5588,  5589. 

Life  policy  of  insurance,  §  4787. 

Policy  of  insurance,  §  4733. 

Promissory  note,  §  5377. 
Pleading  consideration  for  negotiable  paper,  §  5237. 
Prayer  of,  §  110. 

Suflacieut  averments  of  false  imprisonment,  §  3844. 
Supplemental,  when  allowed,  §  774. 
Time  to  answer  amended,  §  803. 
To  foreclose  mechanic's  lien,  §  6054. 

Street  assessment  lien,  §  6090. 
To  quiet  title,  §§  6203,  6205,  6247. 

Set  aside  tax  sale,  §  6790. 
Verified,  affect  of,  §  157. 
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COMPROMISE,  §§  2345-234Ra. 
Consideration  for,  §  2346. 

CONCEALMENT. 

When  fraudulent,  §  6841. 

CONCLUSIONS  OF  LAW. 

Attached  by  special  demurrer,  §  2-13. 
What  arc,  §§  95,  97. 

CONCLUSIVENESS  OF  JUDGMENT,  §§  1517--1522. 
On  indemnity  bond,  §  4930. 

CONCLUSIVENESS  OF  RETURN. 
Of  writ  of  certiorari,  §  2012. 
Return  of  service,  §§  1091,  1092. 

CONCURRENT  JURISDICTION,  §  973. 

CONDEMNATION  PROCEEDINGS,  ?§  6805-6819a. 

CONDITIONAL  GUARANTY. 
When,  §  4702. 

CONDITIONAL  SALES,  §§  4593,  4395.  4597. 

Recording  of  contract,  when  necessary,  §  4597. 

CONDONATION. 

And  connivance,  as  defense  in  divorce  action,  §  3675. 
Defense  in  divorce  action,  §  3675. 

CONFESSION. 

And  avoidance,  §  465. 

Of  judgment,  §§  1458-1472. 

CONFLICT. 

Of  laws  as  to  community  property,  §  3560b. 

CONNECTING  CARRIERS,  §  3216. 

CONSIDERATION. 

Pailure  of  as  defense,  §  4547a. 

Por  accommodation  indorsement,  §  5253. 

Compromise,  §  2346. 

Delivery  bond  in  attachment,  §  2734. 

Guaranty,  §  4704. 
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CONSIDERATIOIT  (Continned). 
Indemnity  bond,  §  4848. 
Note,  how  alleged,  §  5237. 
Illegal  for  note,  wbeu,  §  5361. 

CONSOLIDATION  OF  ACTIONS,  §U95,  I95a. 
Notice  of  motion  for  (Form),  §  859. 

CONSTRUCTION. 

Of  findings,  §  1187. 
Pleadings,  §  85. 
Instructions,  §  1241, 
Verdict,  §§  1268b,  1273, 

CONTEMPT  OF  COURT,  §§  2415-2478. 
Affidavit  for,  §  2417. 
Notice  necessary,  §  2430. 
Refusal  to  pay  money,  §  2429. 
Violation  of  order,  §  2421. 
When  order  conclusive,  §  2425. 

CONTINUANCE. 

Affidavit  for,  §  1134. 
Of  trial,  §  1133. 
Prevented,  how,  §  1141. 

CONTRACT. 

Acceptance  by  architect,  §  5646. 

Alterations  of  builders,  §  5656. 

Attachment  on,  §§  2616,  2617. 

Certain,  may  be  enforced,  §  6926. 

Conditional,  how  enforceable,  §  6924. 

Decree  for  performance  of,  §  6992. 

Executory,  tender  necessary,  §  6963, 

For  a  deed,  title  necessary,  §  5725. 

For  personal  service,  when  enforced,  §  6930b. 

Impracticable,  defense  of,  §  69S9. 

Joint  and  several,  defendants,  §  34. 

Mutual,  may  be  enforced,  §  6928. 

Notice  of  rescission,  §  5734. 

Of  bailment,  when  special,  §  3177. 

Indemnity,  when  implied,  §  4847a. 

Labor,  performance,  quantum  meruit,  §  5167, 
Pleading  performance,  §  5168. 

Mutual  benefit  insurance,  §  4781. 
Amendment  of,  §  4783. 

Sale,  rescission  of,  §  45S3. 
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CONTRACT  (Continued). 

Part  performance,  plaintiff's  title,  §  6981. 
Performed  in  part,  terms  imposed,  §  6938. 
Eeasonable,  may  be  enforced,  §  G929. 
Eeformed  and  enforced,  joinder,  §  189. 
Rescission  and  offer  to  restore,  §  6982. 
Several  causes  on,  when,  §  220. 
Terms  of  building,  §  5655. 
Time  for,  §  6965. 

To  make  a  will,  how  enforced,  §  6930c. 
Verbal,  when  enforceable,  §  6946. 
When  time  is  of  the  essence,  §  5737. 

Consecutive  Sections. 

Sale  distinguished  from  exchange  or  option,  §  5713a. 

Allegations  of  seisin  in  fee,  §  5714. 

Demand  and  refusal,  §  5716. 

Description  of  property,  §  5717. 

Interpretation  of  contract,  §  5718. 

Vendor's  lien,  §  5719a. 

Waiver  of  lien,  §  5719b. 

Title,  §  5724. 

Encumbrances  and  liens,  §  5725. 

Abstract  of  title,  §  5725a, 

Marketable  title,  §  5726. 

Delivery  or  tender,  §  5729. 

Rights  of  vendee,  §  5730. 

Time  for  rescission,  §  5730a. 

Payment  and  delivery,  mutual  agreements,  §  5732. 

Notice  of  rescission,  §  5734. 

Time  of  the  essence  of  the  contract,  §  5737. 

Defense  of  defective  title.  §  5738, 

Possession  as  notice,  §  5741. 

Record  notice,  §  5741a. 

Sufficient  notice,  §  5743. 

CONTRIBUTORY  NEGLIGENCE. 

In  use  of  elevator,  §  3248. 

CONVERSION,  §§  4045-4095. 

Demand,  when  necessary,  §  4048. 

Measure  of  damages  for,  §§  4057,  4095,  4095a,  4095b. 

Sufficient  allegations  of,  §  4047. 

CORPORATIONS. 

Allegation  of  residence.  §  o4S-". 
Alleging  existence  of,  §§  3474-4378. 
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COEPOEATIONS  (Continued). 
As  parties,  §§  3474-3516. 
Change  of  name  of,  §  3507. 
Dissolution  of,  §§  3508,  3509. 
Effect  of  dissolution,  §  3508a. 

Foreign,  rights  and  liabilities  of,  §§  3475,  3475a, 
Foreign,  service  on,  §  3477. 
Liability  for  torts,  §  3482. 

Of  stockholders,  how  enforced,  §§  3486a,  3487. 
Liability  of  directors  of,  §  3486. 
Parties  defendant  in  quo  warranto,  §  7031b, 
Suit  by  stockholders  for,  §  3516. 
When  subject  to  mandamus,  §§  7070,  7073. 

Consecutive  Sections. 

Existence  of  corporations,  §  3474. 

Eights  and  liabilities  of  foreign  corporation?,  §  3475. 

Eights  of  foreign  corporations  engaged  in  interstate  business,  §  3475a. 

Actions  against  foreign  corporations,  §  3476. 

Service  of  process  upon  corporations,  §  3477. 

Allegations  of  corporate  existence,  §  3478. 

Corporation's  liability  for  torts,  §  3482. 

Allegation  of  residence,  §  3485. 

Liability  of  directors,  §  3486. 

The  liability  of  stockholders  for  the  debts  of  the  corporation,  §  3486a, 

Stockholders'  liability,  how  enforced,  §  3487. 

On  subscriptions,  §  3489. 
Suits  to  recover  subscriptions,  §  3483. 
Change  of  name,  §  3507. 
Dissolution,  §  350S'. 

Effect  of,  §  3508a, 
Trustees  or  receivers,  appointment  of,  §  3509. 
Suits  by  stockholders,  §  3516. 

Complaint — By  corporation  for  an  accounting  and  for  relief  for  viola- 
tion of  trust  (Form  No.  963a),  §  3535a. 

By  minority  stockholders  prosecuted  for  the  use  and  benefit  of  the 
corporation  (Form  No.  936b),  §  3535b. 

For  conversion  of  stocks  and  bonds  (Form  No.  936c),  §  3535c. 

COSTS. 

Affidavit,  memorandum  for,  §  1495. 
Allowed  foreclosure  of  mechanic's  lien,  §  6077, 
In  condemnation  suit,  §  6818. 

Eeplcvin,  §  2574, 
On  claims  against  estates,  §  3338. 
Appeal,  when  considered,  §  1S94. 
As  part  of  judgment,  §  1501. 
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COSTS  (Cortinnefl). 

Attorney  fees  as,  §  1496. 

Bond  on  appeal  from  justice  court,  §§  1976,  1977. 

Discretion  of  court  as  to,  §  149S. 

In  foreclosure  of  assessment  lien,  §  (J102a. 

Judgment  for,  §§  1494-1514. 

Appeal  from,  §  1688. 
Of  partition,  §  6177. 

Eeceivership,  §§  3116-3118. 
On  appeal,  §  1507. 

From  justice  court,  §  1507a. 

In  viandaiiias,  §  7105a. 
On  dissolution  of  partnership,  §  3771. 

Granting  new  trial,  §  1509. 

Judgment  affirmed  in  part,  §  1508. 

Eeversal  of  judgment,  §  1510. 
Retaxing  of,  §  1497. 
Security  for,  §  1514. 
When  denied,  §  1494. 
Witness'  fees,  §  1496a. 

COUNTERCLAIM,  §§  626-632. 
Breach  of  warranty,  §  4687. 

Distinguished  from  cross-complaint,  §§  626,  628. 
Distinguished  from  setoff,  §  627. 
Effect  of  assignment,  §  629. 
Insolvency  of  plaintiff,  as  ground  for,  §  632. 
Of  unliquidated  demand,  §  631. 
Reply  not  required  to,  §  727. 

COURTS. 

Appellate,  discretion  of  as  to  costs,  §  1507. 

Deposit  in,  how  made,  §  314G. 

Discretion  of  in  granting  injunction,  §  2829. 

Extraterritorial  jurisdiction  of,  §  976. 

Jurisdiction  of,  effect  on  judgment,  §  1362. 

Judicial  notice  not  taken  of  foreign  laws  or  records,  §§  2283,  2284. 

Jurisdiction  of  justice,  §§  977-9Sla. 

Of  limited  jurisdiction,  §  970. 

Of  state,  jurisdiction,  §  975. 

Power  of  after  motion  for  change  of  venue,  §  1000. 

To  change  venue,  §  990. 
Power  to  grant  new  trial,  §§  1549-1551. 
Power  of  to  modify  referee's  report,  §  1312. 
Trial  by,  §§  115 7-1  IS 7. 
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COVENANTS,  §§  57G0-5799. 

As  to  use  and  occupation,  §  5783. 
Running  with  land,  §  5774a. 

CBEDITOR'S  SUITS,  §§  2148-2196. 

CEEDITOES. 

Consent  of  court  to  sue  a  receiver,  §  3107. 

CSOSS-COMPIAINT. 

Distinguished  from  counterclaim,  §§  626,  628. 

For  breach  of  warranty  not  allowed  in  foreclosure  action,  §  5918. 

In  quiet  title  action,  §  6247. 

In  replevin, §  2565. 

Not  for  damages  on  injunction,  §  3015. 

Relation  to  complaint,  §  656. 

CUSTODY  OF  CHILDREN. 

Of  divorced  parties,  §  3660. 

CUSTODY  OF  THE  LAW. 

Property  in  may  not  be  attached,  §  2630. 

DAMAGES. 

Actions  for,  where  tried,  §  984. 
Allowed  for  false  imprisonment,  §  3848. 

In  action  on  undertakings,  §  4835. 

Condemnation  suit,  §  6819. 

Unlawful  detainer  actions.  §  6489. 
As  bar  to  specific  performance,  §  6922. 
By  carriers,  proof  of,  §  3207e. 
Excessive,  ground  for  new  trial,  §  1609. 
Exemplary,  when  allowed,  assault  and  battery,  §  3S02. 
For  breach  of  warranty,  §  4073. 

Warranty,  measure  of,  §  46S3. 
For  conversion,  exemplary,  §  4095b. 

Measure  of,  §§  4057-4095a,  409.5b. 
For  fraudulent  representations,  §  6894. 

Loss  of  baggage,  §  3230. 

Malicious  prosecution,  §  3877. 

Slander,  exemplary,  when  allowed,  §  3923. 
Special  must  be  alleged,  §  3922. 

"Wrongful  foreclosure,  §  6000. 
From  fraud,  §  6844. 

Negligence,  §§  4262,  4291a. 
Inadequate,  ground  for  new  trial,  §  1613. 
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DAMAGES  (Coiitinuca). 

Measure  of  for  death,  §  4199a. 

In  replevin,  §§  2571,  2572,  2574. 

On  breach  of  covenant  of  seisin,  §  57GS. 

Telegrams  missent,  §  3243. 
Modification  of  assault  and  battery,  §  3S09. 
Negligence,  measure  of,  §  4262. 

On  dissolution  of  injunction,  §§  3008,  3009,  3011,  3015. 
Personal  injury,  §§  4190-4199b. 
Quantum  meruit  for  labor,  §  5105. 
Testimony  of  attending  physician,  §  4innb. 
To  person  and  property  joined  in  same  action,  §  202. 
When  trebled  for  trespass,  §  6563. 

DEATH. 

By  negligence,  action  for,  §§  4190-4193. 
Of  party,  effect  of,  §  61. 

DEBT. 

When  due,  §4536. 

DEBTORS. 

Joint,  actions  against,  §  3462. 

DEBTS. 

Of  a  partnership,  what  are,  §  3727. 

DECREE. 

Appealable,  §  1694. 

Collateral  attack  on,  §  1541. 

Entering  of,  §  1366. 

In  ejectment,  §  6431. 

Interlocutory  in  divorce,   §  3648. 

Nonappealable,  §  1695. 

Of  divorce,  collateral  attack  on,  §  3652. 

Defined  (Form),  §  1389. 

Effect  of  in  foreign  state,  §  3654. 

Interlocutory  (Form),  §  1390. 
Of  foreclosure,  §  5930. 

Of  mechanic's  lien,  §  6079. 
Of  partition,  §  6181. 

Of  restitution  of  premises,  §  6518. 

Of  specific  performance,  §  6992. 
Quieting  title,  effect  of,  §§  C243-6255. 
Setting  aside  default,  v?hen  appealable,  §  1701. 
To  foreclose  vendor's  lien,  §  6027. 
Upon  referee's  report,  §§  1306,  1313. 
When  action  lies  on,  §  5583. 
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DEED. 

As  mortgage,  §  5832. 

Disaffirmance  of  by  infants,  §  3356. 

Is  prima  facie  evidence  of  title,  §  6274. 
01  sheriff,  §  2071. 

Trust,  foreclosure  under,  §§  6107-6125. 

Recitals  prima  facie  evidence,  §  6123. 
Partition  by,  §  6132. 
Tender  of,  §  2358b. 

DEFAULT. 

Answer  to  merits,  on  motion  to  vacatp.  §  1431, 

Decree  opening,  when  appealable,  §  171)1. 

Effect  of,  §  1417. 

Entry  of,  §  1418. 

Excuse  for,  §  1441. 

Grounds  for  setting  aside,  §  1425. 

In  payment  of  installment,  eft'ect  of,  §  5850, 

Waiver  of,  §  5732. 
Judgment,  against  whom  entered,  §  1415. 

Counter-affidavits,  on  vacating,  §  1437, 
Error  in,  how  corrected,  §  1420. 

Hearing  of  motion  to  vacate,  §  1434. 

Motion  to  vacate,  §  1429. 

Notice  of  motion  to  open  (Form),  §  941, 

Proof  required  for,  §  1414. 

Vacated  on  terms,  §  1435. 

When  authorized,  §  1409. 
Pleadings  necessary,  to  sustain,  §  1413. 
Belief  granted  on,  §  1422, 

What  admits  and  cures,  §  1410. 

Consecutive  Sections. 

Default,  when  authorized,  §  1409. 

What  admits  and  cures,  §  1410. 
Process  to  sustain  default  judgment,  §  1412. 
Pleadings  to  sustain  default  judgment,  §  1413, 
Proof  required  on  default,  §  1414. 
Against  whom  entered,  §  1415. 
Effect  of  default,  §  1417. 
Entry  of  default,   §  1418. 
Errors,   how   reviewed,   §  1420. 
Eelief  granted,  §  1422. 

Setting  aside  judgment,  grounds  of,  §  1425. 
Jurisdiction,   §  1428. 
Motion,  when  to  be  made,  §  1429. 
Answer  to  the  merits,  §  1431. 
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DEFAUIjT  (Continnod). 

Motion,  hearing  on,  §  1434, 
On  terms,   §  1435. 
Counter-affidavits,  §  1437, 
Excuse  for  default,  §  1441. 

DEFENDANT. 

In  actions  for  nuisances,  §  4358. 

Condemnation  proceedings,  §  6812. 

Ejectment,  §  6284. 
In   mandamus,   §  7083. 
Mailing  copy  of  summons  to,  §  1077. 

Order  of  court  requiring  payment  on  supplementary  proceedings,  §  2123. 
Eesidence  of,  effect  of,  §  988. 
When  jointly  liable,  §§  31,  34. 

DEFENSE. 

Against  action  on  nuisance,  §  4358a. 

Allegation  of  in  foreclosure,  §  5912. 

Alteration  of  builder's  contract,  §  5656. 

Anticipating  in  complaint,  §  235. 

Cross-complaint,  §  656. 

Failure  of  consideration,  §  4547a. 

General  denial  of  assault  and  battery,  §  3S17. 

Inconsistent,  how  to  plead,  §  389. 

In  forcible  entry  suits,  title  none,  §  6506. 

Malicious     prosecution     actions,     probable     cause,     legal     advice, 
§§  3888-3896. 
Interpleader,   §  698. 
Of  breach  of  warranty,  §  4687. 

Compromise,  pleading,  §  2348a. 

Duress,  §  5480. 

Equal  equities  in  quiet  title  action,  §  6244. 

Fraud  in  action  on  insurance  policy,  §  4790. 

Illegal  contract  of  sale,  §  4633. 

Impracticability   of   contract,   §  6989. 

Laches,  in  prohibition  suit,  §  7126. 

Nonpresentment  of  note,  §  5465. 

Eescission  of  contract,  §  6982. 

Subsequently   acquired   title,   no   avail   in   ejectment,    §  6333. 

Sureties  on  attachment  bond,  §  2741. 

Title  in  trespass,  §  6581. 

Unreasonable  delay  in  presentation  of  note,  §  5469. 
Setoff  of  improvements  in  ejectment,  §  6406. 
Special,  reply  necessary,  §  724. 
67 
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DEFENSE   (Continued). 

Statute  of  limitations,  account  stated,  §  4464. 

Against  assignee  of  promissory  note,  §  5435. 

Answer  in  general,  §§  385-406. 

Discharge  of  surety  on  bond,  §  495S. 

General  denial,  §§407-428. 

In  actions  for  money  had  and  received,  §  5060. 

Ejectment,   §  6300. 

Replevin,  §  2534. 
Few  matter,  §§  460-473. 
Of  a  garnishee,  §  2781. 
To  action  for  breacli  of  promise,  §  5705. 

DEFICIENCY  JUDGMENT,  §  5932. 

On  foreclosure  of  chattel  mortgage,  §  5997a, 
Against  contractor,  §  6080. 

DEFINITIONS. 

Accommodation  indorser,   §  4833. 

Account  stated,  §§  4449-4449a. 

Appearance,  §  1101. 

Assault,   §  3785. 

Attachment,   §  2613. 

Bailment,  §  3148. 

Bills  of  exchange,  §  5267. 

Certiorari,   §  1993. 

Charter-party  contract,  §§  5664,  5669. 

Chattel  mortgage,  §  5980. 

Compromise,    §  2345. 

Conclusions  of  law,  §§  95,  97. 

Conversion,  §  4045. 

Creditor's  suit,  §  2148. 

Delivery,   §  4576. 

Deposition,   §  2226. 

Desertion,  §  3603. 

Eminent  domain,  §  6805. 

Extreme  cruelty,  §  3606. 

False  imprisonment,  §  3839. 

Garnishment,    §  2751. 

Goods  sold  and  delivered,  §  4534. 

Guaranty,   §  4697. 

Habeas  corpus,  §  2363. 

Habitual  intemperance,  §  3616. 

Implied  warranty,  §  4659. 

Indemnity,   §  4833. 

Indorser,  §4833. 
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DEFnilTTONS  (Cortiniipcl). 
Irrelevant  pleading,  §  815. 

Joint  tenants  and  tenants  in  common,  §  3456, 
Judgment,   §  13G1. 
Jurisdiction,   §  96S'. 

Labor  liens,  §  6037.  ^ 

Libel  and   slander,  §  3905. 
Malice  in  assault  and  battery,  §  3791. 
Mandamus,  §  7065. 
Money  had  and  received,  §  5039. 
Mutual  benefit  insurance  societies,  §  4780. 
Mutual,  open  and  current  accounts,  §  4441, 
Negative  pregnant,  §  417. 
New   trial,    §  1546. 
Nuisance,  §  4332. 
Partnership,   §  3720. 
Pleadings,  §  83. 
Pledge,  §  6006. 
Prohibition  writ,  §  7117, 
Public  officers,  §  3398a. 
Quo  warranto,  %  7020. 
Receivership,  §  3075, 
Replevin,    §  2527. 
Same  transaction,  §  191, 
Tender,  §  2358. 
Trespass,  §  6533. 
Vendor's   lien,   §  6022. 
Venue,   §  982. 
Warranty,  §  4657a. 
Willful   neglect,    §3613. 

DELIVERY. 

By  carrier,  §§  3207a,  4581. 
Defined,  §  4576. 

For  items  of  account,  §§  2296-2301. 
Mutuality  of  in  counterclaim,  §  630. 
Of  note,  §  5370. 
On  bailee  for  property,  §  3153. 
Stated  in  claim  of  mechanic's  lien,  §  6071. 
When  necessary  for  replevin,  S  2531. 
In  action  for  conversion,  §  4048. 
Admifs  what,  §  240. 
Amended  how,  §  241. 
And  answer,  §  236. 

Causes  not  separately  stated  (Form),  §  370a. 
Effect  of,  §  239. 
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DELIVERY  (Continiiccl). 

Error  in  overruling,  consideration  of  on  appeal,  §  1916, 

General,  §  247, 

Grounds  for,  §  238. 

Joint,  effect  of,  §  249. 

Scope  of  inquiry,  §  239b. 

Several  grounds,  form  for  (Form),  §  373. 

Special,  §  248. 

The,  §§  236-373. 

To  complaint  in  qiio  warranto,  §  7048. 

Petition  for  writ  of  mandamus,  §  7100. 

Consecutive  Sections. 
Introductory,  §  236. 
Grounds  for  demurrer,  §  238. 
Effect  of  demurrer,  §  239. 
Hearing  on  demurrer,  §  239a. 

Scope  of  inquiry,  §  239b. 
What  a  demurrer  admits,  §  240. 
Sufficiency  of  demurrer,  §  241. 
General  demurrer,  §  247. 
Special   demurrer,   §  248. 
Joint  demurrer,  §  249. 
On  ground  of  causes  of  action  not  separately  stated  (Form  No.  73a), 

§370a. 
Several  grounds  of  demurrer  (Form  No.  76),  §  373. 
By  articles,  §  412. 
For  lack  of  information  or  belief,  form  of  (Form),  §  406. 

For  want  of  information  or  belief,  §  473. 
General,  §§407-428. 
On  information  and  belief,   §  467, 

DEPARTURE. 

From  complaint,  in  reply,  §  731. 

DEPOSIT. 

For  safekeeping,  §  314S'. 
In  court,  how  made,  §  3146. 

In  lieu  of  appeal  upon,  §  1774, 

DEPOSITIONS. 

Admissibility  of,  §  2232. 

Certificate  of  commissioner,  §  2252. 

Bond  on  appeal,  §  1976. 

Defined,  §  2226. 

Notice  of  taking,  §  2237. 
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DErOSITTOlTS   (ConHTiiiorl). 

Objections  to,  how  made,  §  2254. 
Subpoena  of  witness,  §§  2242,  2245. 

Consecutive  Sections. 

Deposition  defined,  §  2226. 

Manner  of  taking,  in  Oregon,  §  2227. 

When  may  be  taken,  §  2228. 

Before  whom  taken,  §  2229. 

How  taken,  §  2231. 

When  admissible,  §  2232. 

Notice,  §2237. 

Commissions,  what  to  contain,  §  2239. 

Subpoena,  or  notice  under  commission,  §2249, 

Disobedience  of  subpoena,  §  2245. 

Certificate  of  commissioner,  §  2252. 

Objections,  waiver,  §  2254. 

DESCRIPTION. 

Necessary  in  ejectment,  §  6276. 
Of  land,  when  defective,  §  5717. 

DESERTION. 

Defined,  §  3603. 

DEVISEES. 

As  parties,  §§  3270-3292. 

DISCHARGE. 

Of  guarantor,  §  4720. 

The  garnishee,  §  2783. 

DISCOVERY. 

Or  inspection  of  books,  §§  2277-2291. 

DISCRETION. 

Judgment  of,  §  1476. 
Notice  of  motion  for  (Form),  §  936. 
Of  appellate  court,  as  to  costs  on  appeal,  §  1507. 
Court  as  to  amendments,  §  791. 

As  to  costs.  §  149S. 

In  election  contests,  §  7027. 

In  granting  injunction,  §  2S29. 

In  granting  new  trial.  §§  1549-1551. 

In  granting  writ  of  prohibition,  §  7132. 

In  ordering  further  statement  of  account,  §  2299. 
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DISCRETION  (Continued). 

In  setting  aside  judgment,  §  1540. 
Effect  of  on  appeal,  §  1903. 

DISMISSAL. 

Of  appeal,  §§  1S79,  1882,  1883,  1884. 

From  justice  court,   §  1985. 
Of  writ  of  certiorari,  §  2013. 

DISSOLUTION. 

Of  corporation,  §§  350S,  3509. 
Partnership,   §§  3738-3771. 

DIVORCE,  §§  3592-3709. 

Alimony  pendente  lite,  §  3643. 

Without,  §§3644,  3645. 
Allowance  of  alimonv  in  Nevada  and  Oregon,  §§  3645a,  3645b. 
Appeal  from  decree  of,  §  3664. 
Attorney  fees  allowed,   §  3643a. 
Complaint  for  on  ground  of  conviction  for  felony  (Form),  §  3684. 

Drunkenness  (Form),  §  3690. 

Willful  neglect  (Form),  §§  3688,  3689. 

Adultery  (Form),  §  3680. 

Desertion  (Form),  §  3683. 

Extreme  cruelty   (Form),   §  3686. 
Condonation  and  connivance,   §  3675. 
Custody  of  children,  §  3660. 
Desertion  defined,  §§  3503-3604. 
Disposition  of  community  property,   §  3646. 
Execution  on  decree  of,  §  3653. 
Final  decree  of  (Form),  §1389. 
Findings,  form  of  (Form),  §§  1190,  1190a. 
For  extreme  cruelty,  §  3606. 

Habitual   intemperance,    §  3616. 

Willful  neglect,   §  3613. 
Granted  in  foreign  state,  §  3654. 
Injunction  to  conserve  the  property,  §  3601. 
Interlocutory  decree,  §  3648. 
Interlocutory  decree  (Form),  §§  1390,  3709. 
Jurisdiction  of  action,  §§3633,  3633a. 

How  affected  by  residence,  §  3672. 
Modification  of  decree,  §§  3650,  3651. 
Nature  of  action,  §  3592. 
Necessary  averments,  §  3642. 
Eccrimination,   §  3671. 
Eights  of  parties  after,  §  3663. 
Verdict   of  jury,   §  3659. 
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DIVORCE  (Continncd). 

Consecutive  Sections. 

Nature  of  divorce  action,  §  3592. 
Grounds,  §  3596. 
Injunction,  §  3601. 
Desertion,  what  is,  §  3603. 
Extreme  cruelty,  §  3606. 
Willful  neglect.  §  3613. 
Habitual  intemperance,  §  3616. 
Jurisdiction,  §  3633. 

For  a  personal  judgment,  §  3633a. 
Averments  generally,  §  3642. 
Alimony,  pendente  lite,  §  3643. 
Attorney  fees,   §  3643a. 
Alimony  without  divorce,  §  3644. 
Permanent   support,   §  3645. 
Alimony  in  Nevada,   §  3645a. 
Alimony  in  Oregon,  §  3645b. 
Transfer  of  property,  §  3646. 
Interlocutory  decree,  §  3648. 
Modification  of  judgment,  §  3650. 
Vacating  judgment,   §  3651. 
Collateral  attack,  §  3652. 
Enforcing  the  judgment,  §  3653. 
Divorce  gi-anted  in  a  foreign  state,  §  3654. 
Verdict  of  jury,  §  3659. 
Custody  of  children,  §  3660. 
Eights  of  divorced  parties,  §  3663. 
Appeal,  §  3664. 
Eecrimination,   §  3671. 
Eesidenee,  §  3672. 

Condonation  and  connivance,  §  3675. 

Complaint  for  divorce  on  ground  of  adultery  (Form  No.  980),  §3680. 
On  ground  of  desertion   (Form  No.  9S3),   §3683. 
Conviction  for  felony  (Form  No.  984),  §3684. 
Extreme  cruelty   (Form  No.  986),  §  SGSiJ. 

Willful    neglect,   having   ability   to    provide    (Form    No.    988), 
§  3688. 

Failure  by  reason  of  idleness,  etc.  (Form  No.  989),  §  3689. 
Habitual  drunkenness  (Form  No.  990),  §  3690. 
Interlocutory  decree  (Form  No.  1009),  §3709. 

DOCKETING  OF  JUDGMENT,  §  1371. 

DOCUMENTARY  EVIDENCR 
Testimony  of,  §  1348. 
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DOMICILE. 

Affecting  jurisdiction  in  divorce  action,  §  3672. 

DRAFT. 

Effect  of  nonacceptance  of,  §  5284a. 
Promise  to  exchange,  §  5282. 

DUE. 

^Hien  debt  is,  §  4536. 

EASEMENTS. 

Title  to,  quieted  when,  §  6197. 

EJECTMENT,   §§  6269-6432. 

As  bar  to  specific  performance,  §  6922. 

By  joint  tenant,  extent  of,  §  3458. 

Complaint  for,  §  6286. 

May  not  be  joined  to  specific  performance  suit,  §  788a. 

Distinguished  from  quiet  title,  §  6198. 

Consecutive  Sections. 

Nature  of  ejectment,  §  6269. 
Color  of  title,  §  6270. 
Deed  as  evidence  of  title,  §  6274. 
Description  of  premises,  §  6276. 
Parties   defendant,   §  6284. 
The   complaint,    §  6286. 
Mortgaged  land,  §  6300. 
Possession  by  plaintiff,  §  6304. 

Defendant,   §  6305. 
property  in  another,  §  6308. 
Rent  and  profits,  §  6310. 
Tax  titles,  §  6323. 
Title  subsequently  acquired,  §  6333. 
Presumption  of  title,  §  6367. 
Claim  of  easement,  §  6400. 
Improvements,  setoff,  §  6406. 
Judgment,  §  6431. 

Execution,  writ  of  possession,  §  6432. 

Complaint — For  use  and  occupation   (Form  No.  1737a),  §  6438a. 
By  owner  of  undivided  interest  (Form  No.  1737b),  §  6438b. 
Homestead  entryman  (Form  No.  1737c),  §  643Sc. 

ELECTION. 

Ballots,  placing  names  on  cannot  be  prohibited,  §  7123. 
Between  counts,  notice  of  motion  for  (i'orm),  §  847. 
To  compel  (Form),  §  943. 
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ELECTION  (Continuod). 
Contests,  §  7027. 

Who  may  sue,  §  7030. 
Injunction  against  taking  office,  §  2970. 
Eecount,  order  for,  not  appealable,  §  1692. 

ELEVATORS. 

As  carriers,  §  324&. 

EMINENT  DOMAIN,  §§  fi805-6819a. 
For  what  allowed,  §  6805. 

EMPLOYEE. 

Injunction  against,  publishing  secrets,  §  2948. 

ENTRY. 

Of  default,  §  1418. 

EQUITABLE  ASSIGNMENT,  §  3273. 

EQUITABLE  DEFENSES. 

Setoff,  §  632. 

EQUITABLE  RELIEF. 

After  time  for  appeal,  §  1536. 

EQUITABLE  TITLE,  S  5724. 

EQUITIES. 

Equal,  defense  of,  §  6244. 

EQUITY. 

Cases  tried  by  court,  §  1157. 
Of  redemption,  sale  of,  §  2077. 
May  correct  mistakes,  §  6872. 
Relief  from  fraud,  §  6840. 

After  time  for  appeal  expires,  §  1536. 
When  may  not  correct  unjust  assessments,  §  6704. 

ERROR. 

In  default  judgment,  how  reviewed,  §  1420. 

Form  not  sufficient  in  habeas  corpus,  §  2375. 

Instructions,  §§  1238,  1245. 

Instructions,  when  cured,  §  1245. 
When  harmless,  §  1922. 

Substantial,  §  1917. 
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EEPvOR  (Continuod). 

Writ  of  vs.  appeal,  §  1681. 
Assignment  of,  on  appeal,  §§  1909-1916. 
In  law,  §  1887. 

Ruling  on  evidence,  §  1888. 
Specification  of  on  new  trial,  §  1620. 

ESTATES. 

Claims  against,  how  presented,  §§  3326,  332S. 

Which  need  not  be  presented,  §  3328. 
Complaint  on  claims  against,  §  3332. 

ESTOPPEL. 

Against  owner  placing  personal  property  in  hands  of  mortgagor,  §  5993. 
From  enforcing  contract,  by  third  party,  §  6929. 
Persons  bound  by  a  judgment,  §  1517a. 
To  claim,  separate  property,  when,  §  3566a. 
Deny  partnership,  §  3718. 

EVIDENCE. 

Admissibility  of  depositions,  §  2232. 

In  replevin,  §§  2569,  2575. 
Burden  of  proof  in  garnishment,  §  2787. 
Conflicting,  not  considered  on  appeal,  §  1897. 
Documentary,  §  1348. 
Effect  of  conflict  of,  §  1924. 
Errors  in  admission  of,  §  1911. 

Euling  on,  §  1888. 
Exceptions  to,  §  1837. 

Admission  of,  §§  1347-1352. 

When  should  be  taken,  §  1353. 
Inspection  of  documents,  §§  2277-2291. 
Insufficiency  of,  §  1350. 

New  trial  granted,  §  1622. 
Introduction  of,  §  1159. 
Necessary  to  an  award,  §  2313. 

Newly  discovered  as  ground  for  new  trial,  §§  1585-1588. 
Of  foreign  state  laws  and  records,  §  2283. 

Negligence  of  bailee,  §  3176. 

Malicious  prosecution,  §  3S97. 

Money  loaned,  §  5076. 

Ees  adjudicata,  §  1522. 

Title,  deed  prima  facie  as,  §  6274. 

In  ejectment,  §  6367. 

Warranty,  §  4669. 
Parol  admissible  to  extend  contract  of  sale,  §  5718. 
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EVIDENCE  (rontiniipd). 

Physical  examination  of  party,  §  2279. 
Pospossion  as  evidence  of  ownership,  §  5521. 
Secondary  of  lost  papers,  §§  2288,  2290. 
Special  exception  to,  when,  §  1352. 
Taken  by  deposition,  §§  2226-2254. 
Testimony  of  attending  physician,  §  4199b. 
To  prove  that  a  deed  is  a  mortgage,  §  5835. 
Witnesses  for,  §§  1210-1227. 

EXCEPTIONS,  §§  1345-1360. 

To  admission  of  evidence,  §§  1347-1352. 
Evidence,  §  1837. 
Evidence,  v?hen  made,  §  1353. 
Instructions,  must  be  specific,  §  1360. 
Rulings,  §  1840. 
Must  be  taken  at  the  trial,  §  1608. 

EXCHANGE. 

Bill?  of,  §§  5267-5284a. 
Distinguished  from  sale,  §  5713a. 

EXECUTORS  AND  ADMINISTRATORS. 

As  parties,  §§  3323-3338. 

EXECUTION,  §§  2031-2092. 

Against  the  body  of  debtor,  when  granted,  §  213I4 

Alleging  assistance  of,  in  creditor's  suit,  §  2152. 

Effect  of  levy  of,  §§  2034,  2035. 

For  use  and  occupation,  §  6671. 

Homestead  exempted,  when,  §  2044a. 

Household  furniture  exempt,  §  2044. 

How  executed,  §  2042. 

Levied,  §  2035. 
In  ejectment,  §  G432. 
Irregular  issuance  of,  §  2033. 
Levy  on  property  held  in  trust,  §§  2192-2196. 
Liability  of  garnishee  on,  §  2126. 
Life  insurance  policy,  when  exempt  from,  §  2045. 
On  decree  of  divorce,  §  3653. 
Personal  right  of  exemption,  §  2043. 
Proceedings  supplementary  to,  §§  2118-2131. 
Return  of  sheriff,  §§  2030-2038. 
Sale,  after  death  of  debtor,  §  3328. 

Redemption  after,  §  2075. 

Under  how  conducted,  §§  2062,  2066,  2070. 
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EXECUTION   (Continued). 
Sheriff's  deed,  §  2071. 
Stay  of,  for  possession  of  premises,  §  6519. 

In  Nevada,  §  2039. 

In  replevin. §  2582. 

On  appeal,  §  1750. 
Teams,  when  exempt,  §  2046. 
When  issued,  §§  2031-2040. 

Consecutive  Sections. 

Enforcement  of  judgment,  §  2031. 
Irregular  issuance,  §  2033. 
Levy,  effect  of,  §  2034. 

How  made,  §  2035. 
Keturn  of  sheriff,  §  2036. 

Conclusive,  §  203S. 
Stay  of  execution,  §  2039. 
When  execution  may  issue,  §  2040. 
Who  may  issue,  §  2041. 
Writ,  how  executed,  §  2042. 

Exemption  from  execution,  personal  right,  §  2043. 
Household  furniture,  §  2044. 
Homesteads,  §  2044a. 
L'if  e  insurance  policy,  §  2045. 
Teams,  teamsters,  etc.,  §  2046. 
Sale  under  execution,  how  conducted,  §  2062. 
Notice  of  sale,  §  20C3. 
Eeal  property,  certificate  of  sale,  §  20G6. 
Setting  aside  sale,  §  2070. 
Sheriff's  deed,  §  2071. 
Title  acquired  by  sale,  §  2072. 
Eedemption  after  sale,  §  2075. 
Sale  of  equity  of  redemption,  §  2077. 
Who  may  redeem,  §  2080. 
Effect  of  redemption,  §  2081. 
Writ  of  assistance,  §  2084. 

Execution,  when  writ  of  is  functus  officio,  §  2092. 
Who  may  issue,  §  2041. 

Redeem  from  sale  under,  §  2080. 
Writ  of  assistance,  §  2084. 

EXEMPLARY  DAMAGES. 

For  malicious  prosecution,  §  3878. 

Slander,  §  3923. 
When   allowed,  breach   of  promise  actions,  §  5698. 
When  allowed  in  assault  and  battery,  §  3802. 
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EXEMPTION. 

From  exopiition,  personal   right,  §  2043. 
Homesteads,  §  2044a. 
Household  furniture,  §  2044. 

EX  PARTE. 

Application  for  a  receiver,  §  3082. 

EXTRADITION",  §  2384. 

EXTREME  CRUELTY. 
Defined,  §  3606. 

FACTS. 

Conflicting,  not  considered  on  appeal,  §  1897. 
Essential,  only,  to  be  plead,  §  98. 
How  found,  by  court,  §  1164. 

FALSE  IMPRISONMENT,  §§  38:^0-3854. 
Pleading  justification  of,  §  3854. 
Who  liable  for,  §  3849. 

FALSE  REPRESENTATIONS. 

Effect  of  plaintiff's  knowledge,  §  6842. 

FEDERAL  COURTS. 

Bond  on  removal  from  state  court  (Form).  §  1038. 
Change  to,  affidavit  of  prejudice  for,  §  1037. 
Change  to  because  of  citizenship,  form  for  (Form),  §  1039. 
Form  of  entry  of  appearance  (Form),  §  1034. 

Petition  for  transfer  from  state  court  (Form),  §§  1035,  1036. 
Forms  for  transfer  of  actions  from  said  court  (Form),  §§  1034-1044. 
Notice  of  petition  for  removal  to   (Foiin),  §  1042. 
Order  for  removal  to   (Form),  §  1043. 
Writ  of  certiorari  to  state  court,  form  of  (Form),  §  1054. 

F.EE  TITLE. 

"When  lien  of  mortgage  merges  in,  §  5891. 

FEES. 

When  required  in  habeas  corpus,  §  2369. 

FICTITIOUS  NAME. 

Notice  of  motion  for  leave  to  correct   (Form),  §  S52. 
Of  partnership,  right  to  sue  in,  §  3725. 
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FILING. 

And  serving  statement  on  appeal,  §  1810. 
Of  notice  of  appeal,  §  1765. 
Statement  of  bill  of  exceptions,  §  1829. 
Transcript  on  appeal,  §  lS-45. 

FINAL  DECREE. 

Of  divorce  (Form),  §  1389. 
Partition,  §  6181. 

FINDINGS. 

Amendment  of,  §  1186. 

Appeal,  errors  considered,  §  1912. 

Effect  of,  omission  of  on  appeal,  §  1899. 

How  construed,  §  1187. 

Inconsistent,  effect  of,  §  1179. 

In  divorce  action  (Form),  §§  1190,  1190a. 

Replevin,  §  2577. 
Notice  of  presentation  of  (Form),  §  1195a. 
Not  necessary,  §  1169. 
Of  fact  and  conclusions  of  law,  §§  1160,  1164. 

Contrary   to   admissions,  §  1167, 

Proposed,  notice  of,  §  1160a. 
Of  referee,  §  1304. 
Review  of,  generally,  §  1900. 
Test  of  sufficiency,  §  1183. 
Waiver  of,  §  1185. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER,  §§  6453-6520. 
Form  of  summons  in   (Form),  §  1072. 

FORECLOSURE. 

Against  dead  mortgagor  of  no  effect,  §  5866. 
Decree  of,  §  5931. 

Of  chattel  mortgage,  answer,  §  5994. 
Attorney  fees,  §  5997. 
Deficiency  judgment,  §  5997a. 
Not  barred  by  unlawful  detainer  action,  §  5991. 
Of  mechanics'   and   materialmen's  liens,  §§  6037-6080. 
Mortgage,  action  to  redeem,  §  5952. 
Answer,  §  5912. 

Appointment  of  receiver,  §  5867. 
Attorney's  fee,  §  5840. 
Debt  due  in  installments,  §  5850. 
Deficiency  judgment,  §  5932. 
Jurisdiction  of  the  laud,  §  5854. 
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FORECLOSUBE    (Continued). 

Necessary  parties,  §  5856. 
On  real  property,  §§  5830-6012a, 
Eents  and  profits,  §§  5943-5947. 
Securing  separate  debts,  §  5876. 
Substituted  parties,  §  5861. 
Pledges,  §§  6006-6012a. 
Street  assessment  liens,  §§  G086-6104 
Vendor's  lien,  §§  6022-6027. 
Eedemption  of  property,  §§  5945-5952. 
Sale,  assessment  lien,  §  6103. 

Possession  of  premises,  §  5938. 
Under  trust  deed,  §§  6107-6125. 
Vacating  of,  §  5941. 
Statute  of  limitations,  5878. 

Consecutive  Sections. 

Mortgage  defined,  §  5830. 

Deed  as  mortgage,  §  5832. 

Burden  of  proof,  §  5835. 

Attorney  fees,  §  5840. 

Priority  of  lien,  §  5842. 

Notice  of  mortgage  lien,  §  5842a. 

Liability  of  purchaser,  §  5844. 

Action  for  foreclosure,  §  5848. 

Debt  falling  due  by  installments,  §  5850. 

Jurisdiction,  situs  of  the  mortgaged  property,  §  5854. 

Necessary  parties,  §  5856. 

Substituted  parties,  §  5861. 

Claims  against  estate,  §  5866. 

Receiver,  §  5867. 

Injunction,  §  5868. 

Separate  debts  secured  by  one  mortgage,  §  5878. 

Statute  of  limitations,  §  5S78. 

Complaint,  §  5881. 

Allegation  that  defendant  claims  some  interest,  §  5887. 

Merger  of  mortgage  lien  with  the  fee  title,  §  5891. 

Answer,  §  5912. 

Cross-complaint,  §  5918. 

Tender,  §  5923. 

Decree  of  foreclosure,  §  5930. 

Effect  of  decree, §  5931. 

Deficiency  judgment,  §  5932. 

Possession  of  premises,  §  5938. 

Title  acquired  by  sale,  §  5939. 

Vacating  sale,  §  5941. 
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rORECLOSUEE   (Continued). 
Kents  and  profits,  §  5943. 
Redemption,  §  5945. 
Time  for  redemption,  §  5946. 
Who  may  redeem,  §  5947. 
Compensation  for  improvements,  §  5949, 
Tender  of  redemption,  §  5950. 
Action  to  redeem,  §  5952. 

FOREIGN  CORPORATIONS. 

Actions  against,  §  3476. 

FOREIGN  LAW. 

Pleading,  in  defense  (Form),  §  602. 

FOREIGN  STATE. 

Effect  of  decree  of  divorce  in, §  3654. 
Laws  and  records,  evidence  of,  §  2283. 

FOREIGN  STATUTES. 

How  pleaded,  §  5631. 

FORM. 

And  sufficiency  of  return  of  summons,  §  1087. 

FORMS.     (For  forms  in  particular  proceedings,  see  specific  titles.) 
Of  promissory  notes,  §  5375. 

FRAUD. 

And  duress,  ground  to  vacate  compromise,  §  2348. 

And   mistake,   action  on,  §§  6829-6901. 

As  defense  against  claim  for  insurance,  §  4790. 

To  note,  §  5508. 
As  ground  for  opening  account  stated,  §  4451. 
Belief  of  one  defrauded,  §§  6S40,  6842. 
Damage  from,  §  6844. 
Damages,  how  pleaded,  §  6894. 
How  alleged,  §  6884. 
Impeachment  of  judgment  for,  §  1538. 
Of  sheriff,  bidding  at  his  own  sale,  §  6103. 
Opinion  vs.  facts,  §  6836. 
Proof  of,  §  6901. 
When  attachment  will  issue  for,  §  2625. 

FRAUDULENT  CONCEALMENT,  §  6841. 
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FRA-DDULElSrr  INTENT. 

Implied,  when,  §  6889. 

FRAUDULENT  SALES. 

Personal  property,  §  4612. 

FUGITIVE  FKOM  JUSTICE. 
Extradition  of,  §  2384. 

GARNISHEE. 

Defenses  of,  §  2781. 
Judgment  against,  §  2791. 
Liability  of  on  execution,  §  2126. 

GARNISHMENT. 

Assigning  writ  of,  §  2793. 
Beginning  of  liability,  §§  2762,  2763. 
Defined,  §  2751. 
Of  mortgagee,  §  2754. 

Public  officials,  §  2755. 

GENERAL  DENIAL. 

Effect  of,  in  assault  and  battery  action,  §  3817. 
To  claim  for  insurance,  §  4791. 

GOODS  SOLD  AND  DELIVERED,  §§  4534-4547a. 
Defense  of  failure  of  consideration,  §  4547a. 

GUARANTIES,  §§  4697-4720- 

GUARANTY. 

Conditional,  when,  §  4702. 
Consideration  for,  §  4704. 
Defined,  §  4697. 

Liability,  when  limited,  §  4711. 
Notice  of  acceptance,  §  4712. 
Notice  of  debt  required,  §  4839, 
Relief  of  guarantor,  §  4720. 
When  conditional,  §  4703. 

GUARDIAN. 

Ad  litem,  how  appointed,  §  3352. 

Power  of,  §  33r)4. 
Of  ini  ompetent,  appointment  of,  §  3376. 
68 
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HABEAS  COHPTTS,  §§  2363-2396. 

Appeal,  §  2396. 

Constitutional  right  of,  §  2387. 

Discharge  on,  when,  §  2376. 

Fees  in,  §  2369. 

For  custody  of  infants,  §  2385. 

Hearing  on,  §§  2377,  2378. 

Jurisdiction  in,  §§  2380-2382. 

Matters  not  considered,  §  2379. 

Petition  for  writ,  §  2367. 

Eearrest,  §  2386. 

Kemand  on,  §§  2389,  2390. 

Repeated  applications,  §  2372. 

Eestraint  necessary,  §  2366. 

Consecutive  Sections. 
In  general,  §  2363. 
Right  of  bail,  §  2365. 
Restraint  necessary, §  2366. 
Application,  petition,  §  2367. 
Fees,  §  2369. 

Repeated  applications,  §  2372. 
Defects  of  form,  §  2375. 
Discharge,  §  2376. 
Hearing  on  habeas  coifus,  §  2377. 
Matters  considered,  §  2378. 
Not  considered,  §  2379. 
Jurisdiction  of  the  supreme  court,  §  2380. 
State  courts,  §  2381. 
Conflict  of,  §  2382. 

Extradition,  §  2384. 

Custody  of  infants,  §  2385. 

Rearrests,  §  2386. 

Refusal  to  grant,  §  2387. 

Remanded,  §  2389. 

Return  of  writ,  §  2390. 

Answer  to  return,  §  2392. 

Appeal,  §  2396. 

HEARING. 

Before  arbitrators,  §  2311. 
Edbeas  corpus,  §§  2377,  2378. 

Motion  to  vacate  default,  §  1434. 
Of  motion  for  change  of  venue,  §  999. 
On  demurrer,  §  239a. 
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HIEE. 

Contract  of,  as  'bailment,  §  3148. 

HOLIDAYS. 

Effect  of  on  tender,  §  2362a. 

HOMESTEADS. 

Exempt  from  execution,  §  2044a. 

HOUSE  OF  PROSTITUTION. 
As  nuisance,  §  4343a. 

HUSBAFD. 

As  agent  of  wife,  §  3577. 

Liability  of  for  family  expenses,  §  3542. 

Goods  furnished  to  wife,  §  3538. 

Torts,  §  3543. 
May  quiet  title  to  community  property,  §  6202. 
Separate  property  of,  §  3560. 

Consecutive  Sections. 

Against  husband  for  goods  furnished  to  wife,  §  3538. 

Expenses  of  the  family,  §  3542. 

Actions  for  tort,  §  3543. 

Separate  property  of  the  husband,  §  3560. 

Community  property,  §  3560a. 

"What  law  governs,  §  3560b. 
The  same,  burden  of  proof,  §  3560c. 
Presumptions  as  to  separate  property,  §  3562. 
Separate  property  of  the  wife,  §  3566. 
The  same,  estoppel  to  claim,  §  o566a. 
When  wife  may  sue  alone,  §  3569. 
Husband  as  agent  of  wife,  §  3577. 

HUSEAND  AND  WIFE. 

As  parties,  §§  3538-3577. 

Burden  of  proof  as  to  community  property,  §  3560c. 

Community  property,  §  3560a,  3560b. 

Presumptions  as  to  separate   property,  §§  3562-3566. 

"When   estopped  to   claim  separate   property,  §  3566a. 

"V\'hen  wife  may  sue  alone,  §  3569. 

IDAHO. 

Joinder  of  cause  in,  §  lS9a. 
Service  of  summons  in,  §  1069c. 
Transcript  on  appeal  in,  §  lS44c. 
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IMPLIED  CONTRACT. 
Of  indemnity,  §  4847a. 

IMPLIED  INTENT. 

And  knowledge,  §  6889. 

IMPLIED  PROlVnSE. 

To  pay  for  labor,  §  5147. 

IMPBISONME.NT. 

False,  §§  3839-3854. 

IMPHOVEMENTS. 

Allowance  for  in  partition,  §  6137. 
Liens  for,  on  foreclosure  of  vendor's  lien,  §  6027. 
Eedemption  of  mortgaged  property,  §  5949, 
No  setoff  in  ejectment,  §  6310. 
Setoff  in  ejectment,  §  6406. 
Street,  liens  for,  §§  6086-6104. 

INCONSISTENT  DEFENSES. 

Allegation,  when  required,  §  818. 
How  pleaded,  §  3S9. 

INCONSISTENT  FINDINGS. 
Effect  of,  §  1179. 

INCiraiBIlANCES,  §  5725. 

Allowance  for  in  partition,  §  6161. 
Eestriction  as  to  use  and  ocenpation,  §  5783. 
"When  a  breach  of  covenant,  §  5771. 

INDEMNITY. 

Bonds,  actions  on,  §§  4833-4958. 

Damages  allowed,  §  4835. 
Conclusiveness  of  judgment,  §  4930. 
Defense  of  discharge  of  surety,  §  4953- 
When  contracted  by,  §  4847a. 

INDORSEMENT. 

Eifeet  of  on  non-negotiable  note,  §  5415, 
Of  note,  §  5372. 

INFANTS. 

As  parties,  §§  43,  3350-3366. 
Disaffirmance  of  settlement  by,  §  3356. 
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INF/. NTS   (Continned). 

Habeas  corpus,  for  custody  of.  §  2385. 
Of  divorced  parties,  custody  of,  §  3GG0. 
Payment  for  services  of,  §  5161. 
Eights  of  in  partition,  §  6165. 
"When  liable  for  attorney  fee,  §  3366, 

nTFORMATION. 

And  belief,  affidavit  on,  defective  when,  §  24G7. 

Verification  on,  §  168. 

Denial  on,  §  467. 
Or  belief,  denial  for  want  of,  §  473. 

Form  of  answer  (Form),  §  406. 

INHERITANCE  TAXES. 

How  collected,  §  6726. 

INJUNCTION,  §§2819-3015. 

Against  abuse  of  process,  §  2971. 

Committing  waste,  §  2926. 

Condemnation  suit,  §  6S19a. 

Diversion  of  water,  §  2905. 

Public  officers,  §§  2965,  2968-2970. 

Publication  of  secrets,  §  2946. 

Trespass,  §  2920. 
Complaint  for,  §§  2S39,  2840,  2S42. 
Damages  on  dissolution  of,  §§  3008,  3009,  3011,  3015. 
Discretion  of  court  in  granting,  §§  2829,  2829a. 
Distinguished  from  mandamus,  §  7065. 
Effect  of  judgment  on,  §  3001. 
Final  decree,  service,  when  necessary,  §  3003. 
Grounds  for  dissolution  of,  §  2985. 
Inadequate  remedy  at  law,  §  2837. 
In  divorce  actions,  §  3601. 

Foreclosure  of  mortg.ige,  §  5SGS. 
Not  granted  for  anticipated  or  trivial  injury,  §  2834, 
On  insolvency  of  defendant,  §  2835. 
Parties  to  suit,  §  2843. 
Punishment  for  violation  of,  §  3004, 
Time  when  may  be  granted,  §  2978. 
To  prevent  other  suits,  §  2S36. 

Restrain  boycott,  §  2853. 

Collection  of  taxes,  §  6767a. 
Violation  of  contract,  §  2851. 
Lease,  §  2854. 
Violation  of,  contempt,  §  2421. 
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INJUIICTION   (Continued). 

When  not  granted,  §§  2832,  2834,  2835. 
When  wrongful,  §  3007, 

Consecutive  Sections. 
Defined,  §  2819. 

Preliminary  or  interlocutory  injunction,  §  2820. 
Mandatory  injunction,  §  2822. 
Continued,  §  2823. 

Injunction,  when  granted,  discretion  of  the  court,  §  2829. 
The  same,  California  practice,  §  2829a. 

When  injunction  will  not  be  granted,  othor  remedies,  §  2832. 
Grounds,  anticipated  and  trivial  injury,  §  2S34. 

Insolvency  of  defendant,  §  2835. 

To  prevent  other  suits,  §  2836. 

Inadequate  remedy  at  law,  §  2837. 
Complaint,  §  2839. 

Averments  of  complaint,  verification,  §  2840. 
Insufficient  complaint,  §  2842. 
Parties  to  the  injunction,  §  2843. 
Notice  to  be  given,  §  2850. 
To  restrain  violation  of  contract,  §  2851. 
Kestraint  of  trade,  boycott,  §  2853. 
To  restrain  violation  of  lease,  §  2854. 
Against  diversion  of  water,  obstructions  by  dams,  §  2905. 

Trespass,  §  2920. 

Committing  waste,  injury  irreparable,  §  2926. 

Publication  of  a  secret,  §  2946. 

Public  officers,  §  2965. 

City  officials,  §  2968. 

School  districts.  §  2969. 

Taking  office,  elections,  §  2970. 

Abuse  of  process,  §  2971. 
When  injunction  may  be  granted,  §  2978. 
Grounds  for  dissolution,  §  29S5. 
.Judgment,  effect  of,  §  3001. 
Service  and  enforcement  of  decree,  §  3003. 
Violation  and  punishment,  §  3004. 
Wrongful  injunction,  §  3007. 
Damages  on  dissolution,  §  3008. 

Attorney's  fees,  §  3009. 

Measure  of,  §  3011. 

Defenses,  §  3015. 

INirUENDO. 

In  action  for  libel,  pleading  of,  §  3925. 
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INSANE  PERSONS. 

As  parties,  §§  3376-3387. 
Contracts  voidable,  §  3383. 

INSOLVENCY. 

Of  defendant,  when  ground  for  injnni"tion,  §  2835. 
Party  as  ground  for  setoff,  §  632. 

INSPECTION. 

Of  books,  extent  of,  §  2278. 

Order  for,  §  2301. 
Of  documents,  §§  2277-2291. 

INSTALLMENT  DEBT. 

When  may  be  sued  on.  i^  5850t 

INSTRUCTION. 

Appeal,  consideration  of  on,  §  1901. 
Errors  in  considered  on  appeal,  §  1913. 
Exception  must  be  specific,  §  1360. 
To  jury,  §§  1234-1245. 
In  writing,  §  1237a. 

INSUFFICIENCY  OF  EVIDENCE,  §  1350. 

INSUFFICIENT  REPLY,  §  747. 

INSURABLE  INTEREST. 

What  is,  §  4731. 

insu:rance,  §§  4731-4791. 

Amendment  of  mutual  benefit  contracts.  5  4783, 
Authority  of  agents,  §  4738. 

Beneficiaries  under  mutual  benefit  societies,  §  4785. 
Complaint  on  life  policy,  §  4787. 

Policy  of,  §  4733. 
Conditions  precedent  to  suit,  §  4734. 
Defense,  general  denial,  §  4791. 

Of  fraud  and  false  swearing,  §  4790. 
Effect  of  change  of  title,  §  4716. 

Of  misrepresentations,  §  4745. 
For  life,  defense,  §  4756. 
Mutual  benefit  societies,  §§  47S0-4787. 
Parol  policy,  §  4741. 

Suspension  and  expulsion  of  members  of  mutual  benefit  societies,  §  4784. 
Time  in  which  to  sue,  §  4736. 
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INSURANCE   (ContiHUGd). 

Venue  and  time  to  sue,  §  4736. 
Vested  interest  of  beneficiary,  §  4760. 

Consecutive  Sections. 

Insurance,  insurable  interest,  §  4731. 
The  complaint,  §  4733. 
Conditions  precedent  to  suit,  §  4734. 
Time  in  which  to  sue,  §  4736, 
Agents,  §  4738. 
Parol  policy,  §  4741. 
Misrepresentations,  §  4745. 
Change  of  titles  or  interest,  5  4746. 
Life  insurance  policy,  defense.  §  47-56. 

Vested  interest  of  beneficiary,  §  4760. 
Mutual  benefit  insurance,  insurance  societies,  §  4780. 

The  contract,  §  4781. 

Amendments,  §  4783. 

Suspension  and  expulsion,  §  4784. 
The  same,  beneficiaries,  §  4785. 
The  same,  venue,  time  to  sue,  §  4786. 
The  same,  complaint,  §  4787. 
Fraud  and  false  swearing,  §  4790. 
General  denial,  §  4791. 

INTEMPERANCE . 

Habitual,  divorce  for,  §  3616. 

INTENT  AND  MEANING. 
Of  libel,  pleading,  §  3929. 

INTEREST. 

Real  party,  in,  §§  11,  12. 

Stopped  by  tender,  §  2361. 

When  allowed  in  ejectment,  §  6310. 

INTERLOCUTORY  DECREE. 

Of  divorce  (Form),  §§  1390,  3709. 

INTERLOCUTORY  INJUNCTION,  §  2820. 

INTERPLEADER,  §  698. 

INTERPRETATION  OF  COMPROMISE,  §  2347. 

INTERSTATE  BUSINESS, 

Eights  of  corporations  in,  §  3475a. 
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INTEEVENTION,  §§  58,  698. 

In  suit  to  foreclose  mechanic's  lien,  §  6059. 

IRRELEVANT  PLEADING. 

Defined,  §  815. 

IRRELEVANT  TESTIMONY,  §  1349. 

ISSUES,  §§  1124,  1125. 

And  proof,  in  replevin,  §  2567. 

ITEMS  OF  ACCOUNT. 

Necessary  to  set  out,  §§  2297,  229S". 
Order  for,  statement  of,  §  2299. 
When  required,  §  4440. 

JOINDER. 

Of  actions  affecting  all  parties,  §  192. 

Contract  and  tort,  §  190. 
Of  causes,  §§  189-202, 

In  Idaho,  §  189a. 

Injuries  to  person  and  property,  §  202. 
Of  plaintiffs,  §§  17-19. 

Issues,  §  1125. 

JOINT  AND  SEVERAL  JUDGMENTS,  §  1365. 

JOINT  AND  SEVERAL  LIABILITY. 

Of  drawers  and  makers  of  bills  and  notes,  §  52G2. 

JOINT  DEBTORS. 

Actions  against,  §  3462. 
Summons  against  (Form),  §  3469. 

JOINT  DEMURRER,  §  249. 

JOINT  PLEA. 

In  abatement,  §  461. 

JOINT  TENANTS. 

As  parties,  §§  3356-3459. 

JOINT  VERDICT,  §  1262. 

JUDGE. 

Disqualified,  affidavit  for  change  of  venue,  §  997. 


1082  INDEX. 

JUDGMENTS. 

Actions  on,  §§  5583-5631. 
Against  garnishee,  §  2791. 
Appealable,  §  1G94. 
Appeal  from,  in  mandamus,  §  7105a. 
As  to  existence  of  partnership,  when  a  bar,  §  3770. 
By  confession,  §§  1458-1472. 
Consent,  §  1472. 

No  appeal,  §  1687. 
Default,  §§  1409-1441. 

Excuse  for,  §  1441. 

Grounds  for  setting  aside,  §  1425. 

Motion  to  vacate,  §  1429. 

Motion  to  vacate,  with  answer  to  merits,  §  1431. 

Notice  of  motion  to  open  (Form),  §  941. 

Process  necessary,  §  1412. 

Eelief  granted,  §  1422. 

Vacation  of  on  terms,  §  1435. 

When  appealable,  §  1701. 

When  authorized,  §  1409. 
Complaint  on,  §  5588. 
Conclusiveness  of,  §§  1517-1522, 

Action  on  undertakings,  §  4930. 
Collateral  attack  on,  §§  1541,  1542. 
Costs  as  part  of,  §  1501. 
Debtors,  by  default,  §  1415. 
Default,  appeal  from,  includes  what,  §  1889. 
Defense  of  no  jurisdiction  in  action  on,  §  5600. 
Deficiency,  none  against  estate  if  claim  not  presented.  §  3330. 
Deficiency,  on  foreclosure  of  chattel  mortgage,  §  5997a. 
Defined,  §  1361. 
Docketing  of,  §  1371. 
Effect  of  on  injunction,  §  3001. 
Entering  of,  §  1366. 
Erroneous,  amendment  of,  §  1539. 
Final,  jurisdiction  for  in  divorce,  §  3633a. 
Follows  allegation  and  proof,  §  1364. 
For  costs,  §§  1494-1514. 

When  appealable,  §  1688. 
For  possession,  in  unlawful  detainer  action,  §  6518. 

Of  personal  property,  §  2578. 
Use  and  occupation,  §  GG71. 
Foreign  complaint  on,  §  5589. 
Former,  proof  of,  §  1522. 
How  modified  on  appeal,  §  1930. 
Impeachment  of,  for  fraud,  §  1538. 
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JXTDGINTENTS  (Continuofl). 
In  general,  §§  13Cl-i:;90. 

Mandamus,  §  7102. 

Violation  of,  §  7104. 

Quiet  title,  who  bound  by,  §  6243. 

Quo  warranto.  §  70o3. 

Bern,  attached  property,  §  2711. 
On  vendor's  lien,  §  6027. 
Joint  and  several,  §  106.3. 
Jurisdiction  of  court,  §  1362. 
Lien  of,  §  1377. 

Limitations  of  actions  on,  §  5597. 
Ministerial  act  of  clerk,  as  to,  §  1372. 
Modified  on  motion  for  new  trial,  §  1640. 
Nonappealable.  §  1695. 
Nunc  pro  tuhc,  §  1367. 
Of  dismissal  and  nonsuit,  §§  1476-1493. 

Dismissal,  notice  of  motion  for  (Form),  §  938, 

Ejectment,  §  6431. 

Foreclosure  of  mechanic's  lien,  §  6079. 

Specific  performance,  §  6992. 
On  award,  appeal  from,  §  2324a. 

Confession,  when  set  aside,  §  1467. 

Defective  pleadings,  §  1448. 

Pleadings,  §§  1447-1456. 

Answer  not  verified,  §  1456. 
Notice  of  motion  for  (Form),  §  935. 
Personal  vs.  contractor,  §  6080. 
Persons  bound  by,  §  1517a. 
Petition  to  vacate,  where  filed,  §  1540. 
Pleading  former,  as  bar,  §  1521. 
Pleadings  necessary  to  sustain  default,  §  1413. 
Priority  of  lien  of,  §  1378. 
Property  subject  to  lien  of,  §  1383. 
Quieting  title,  when  void,  §  6255. 
Eelease  of,  §  1384. 
Reversed,  costs,  §  1510. 
Revival  of,  §  1387. 
Roll,  §  1367. 

Satisfaction  of,  effect  on  attached  property,  §  2712. 
Satisfaction  of,  in  replevin,  §  2580. 
Suit  on,  notice  of  motion  for  (Form),  §  937. 
To  abate  a  nuisance,  §  4406. 
Upon  awards,  §  4503. 
Vacating  and  amending,  §§  1535-1542. 
Validity  of,  presumed  when,  §  1545. 
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JUDGTCENTS   (Continuea'). 

"When  affirmed  on  appeal,  §  1929. 
Appealable,  §  1684. 
Binding  upon  a  covenantor,  §  5799. 
Deficiency  judgment  may  be  had,  §  5848, 
Eerersed  on  appeal,  §  1931. 
Satisfied  by  execution,  §§  1385,  1386. 
Wrongful,  vacated  in  equity,  §  1536. 

Consecutive  Sections. 

Jurisdiction  of  court,  §  1362. 

Pinal  judgment,  §  1363. 

Judgment  must  follow  allegations  and  proofs,  §  1364. 

Joint  and  several  judgment,  §  1365. 

Entering  judgment,  §  136(3. 

Judgment  nunc  pro  tunc,  §  1367. 

Judgment-roll,  §  1369. 

Docketing  judgment,  §  1371. 

Entry  by  clerk,  §  1372. 

Lien  of  judgment,  §  1377. 

Priorities  of  judgment,  §  1378. 

Property  subject  to  lien,  §  1383. 

Satisfaction  of  judgment  by  lien  under  execution,  §  1385 

Satisfaction  by  part  payment,  §  1386. 

Kevival  of  judgment,  §  1387. 

Final  decree  of  divorce  (Form  No.  443),  §  1389. 

JUDICIAL  ACTS. 

Prohibited,  when,  §  7129. 

JUDICIAL  NOTICE. 

Not  taken  of  foreign  laws,  §§  2283,  2284. 

JURISDICTION,  §§  968-981a, 

After  appeal  from  justice  court,  §  1984. 

Eeversal  of  judgment,  §  2119. 
Alone  considered  in  ceriwrari,  §  2015. 
Amount  involved,  §  977. 
And  venue,  §§  982-989. 
Appearance  of  garnishee,  §  2768. 
Appellate,  §  974. 

Certiorari,  as  to  subject  matter,  §§  1995-1999. 
Conflict  of,  in  habeas  corpus,  §  2382. 
Courts  of  record,  in  habeas  corpus,  §§  2381,  2382. 
Defense  of  in  action  on  judgment,  §  5600. 
Defined,  §  968. 
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JURISDICTION  (Contimied). 
Extraterritorial,  §  976. 
For  attachment,  §§  2015,  2618,  2625. 
General  vs.  limited,  §§  9G9,  970. 
In  contempt  of  court,  §  2422. 

Divorce  actions,  residence  effecting,  §  3672. 

Eminent  domain,  §  6807. 

Mandamus,  §  7077. 

Suit  for  writ  of  prohibition,  §  7120. 
Of  actions  for  divorce,  §  3633. 

Actions  for  use  and  occupation,  §  6638. 

Appellate  court  after  remittitur,  §  1960. 

Court,  after  motion  for  Change  of  venue,  §  1000. 
Effect  of  on  judgment,  §  1362. 

Garnishee,  §§  2770-2773. 

Justice  court,  statement  of  pleading  not  conclusive,  §  980. 

Parties,  in  replevin,  §  2537. 

Person,  §  968a, 

Person,  by  service  of  summons,  §§  1046-1072b. 

Specific  performance  suit,  §  6989a. 

State  courts,  §  975. 

Subject  matter,  §  968b. 

Supreme  court,  in  haieas  corpus,  §  2380. 

The  person,  when  conclusive  with  service  by  publication,  §  1081. 
On  foreclosure  of  mortgage,  §  5854. 
Only  question  on  habeas  corpus,  §  2363. 
Plea  of  want  of,  form   (Form),  §  623. 
Special,  in  arbitration,  §  2314. 
To  abate  nuisance,  §  4350. 

Appoint  a  receiver,  §  3080. 

Order  a  deposit  in  court,  §  3146. 

Set  aside  default  judgment,  §  1428. 

Sue  a  receiver,  effect  of  consent,  §  3107. 
Want  of,  effect  of  on  appeal  from  justice  court,  §  1967. 
"When  concurrent,  §  973. 

JURORS, 

Chlllenges  to,  §§  1200,  1202. 

JURY. 

Amendment  of  verdict  of,  §  1251. 

Conduct  of,  §  1246. 

Impaneling,  §  1197. 

Instructions  to,  §§  1234-1245. 

Misconduct  of,  grounds  for  new   trial,  §  1576. 
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JUEY  (Contiimod). 

Eeading  law  to,  when,  §  1233. 
Trial,  §§  1197-1273. 
Verdict  when  set  aside,  §  1264. 
Viewing  premises,  §  1249. 
When,  §  6816. 

JUSTICE  COURTS. 

Appeals  from,  §§  1962-1985. 

Dismissal   of,  §  1985. 
Bond  on  appeal  from,  §§  1976,  1977. 
Costs  on  appeal  from,  §  1507a. 
Effect  of  appeal  from,  §  1984. 
Form  of  summons  in   (Form),  §  1071, 
Issuance  of  summons,  §  1053. 
Jurisdiction  of,  §§  977-981a. 
Notice  of  appeal  from,  §§  1973-1975. 
Statement  on  appeal  from,  §  1972. 
Who  may  issue  execution  on  judgment  from,  §  204L 

JUSTIFICATION. 

For  false  imprisonment,  how  pleaded,  §  3854. 

Libelous  utterance,  §  3977. 
Of  sureties  on  appeal  bond,  §  1980. 

LABOR. 

Actions  for,  §§  5147-5168. 

Claim  against  defendant  in  attachment,  §  2720. 

In  receivership,  §  3105. 
Contract,  performance,  quantum  meruit,  §  5167, 

Pleading  performance  of,  §  5168. 
For  which  lien  is  given,  §  6038. 
Implied  promise  to  pay  for,  §  5147. 
Liens,  definition  of,  §  6037. 

LACHBS. 

After  discovery  of  mistake,  §  6872. 

In  applying  for  writ  of  certiorari,  §  2008. 

LAND. 

Actions  affecting,  venue  of,  §  985. 

Injunction  by,  §  2854. 

Liability  of,  for  nuisance,  §  4358a. 

LANDLORD  AND   TENANT. 

Notice   to   quit,  §  ('i-^Oo. 

Unlawful  detainer  actions,  g§  6153,  6520. 
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LAW  OF  FOEEIGN  STATE. 

Proof  of,  §  2283. 

Of  the  case  after  appeal.  §  1954, 

Reading  of,  to  jury,  §  1233. 

LEASE. 

Injunction  to  restrain  violation  of,  §  2835. 

LEGAL  PRESUMPTIONS,  §  1926. 

LIABILITY. 

Carriers,  §  3207e. 

Garnishee,  §  2761. 

Partners,  §  3719. 

Purchaser  of  mortgaged  property.  §  5844. 

Third  parties  in  supplementary  proceedings,  §  2126. 
On  appeal  bond,  §  1979. 

Bond  in  replevin,  §  2583. 

LIBEL  AND   SLANDER,  §§  3905-3978. 

Necessary  averments  of,  §§  3913,  3914,  3922,  3925,  3929,  3934. 

Defined,  §  3905. 

Innuendo,   how  pleaded,  §  3923. 

Justification  for,  §§  3977,  3978. 

Pleading  intent  and  meaning,  §  3929. 

Privileged  communication  as  defense,  §  3976. 

Consecutive  Sections. 

Libel  and  slander  defined.  §  3905. 

Capacity  must  be  averred,  §  3913. 

Malice,  how  averred,  §  3914. 

Special  damages  must  be  alleged,  §  3922. 

Exemplary  damages,  §  3923. 

Innuendo,  §  3925. 

Libelous  intent  and  meaning,  §  3929, 

Averments  in  complaint,  §  3934. 

Slander  of  title,  §  3969. 

Privileged  communications,  §  3976. 

Justification,  §  3977. 

And  mitigation,  §  3978. 

LIENS,  §  5725. 

Allowed  for  share  in  partition.  §  6137. 

For  improvements,  complaint  to  foreclose,  §  6090. 

Street  work,  foreclosure  of,  §§  60S6-6104. 
Not  a  vested  right,  §  1. 
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LIENS   (Continued). 

Of  attachment,  beginning  of,  §  2663. 

Effect  of,  §§  2671-2675. 
Chattel  mortgage,  priority,  §  5984. 
Creditor,  how  made  specific,  §  2167. 
Judgments,  §  1377. 

Priority  of,  §  1378. 

Property  subject  to,  §  1383. 

When  satisfied  by  execution,  §§  1385,  1386. 
Mechanics  and  materialmen,  foreclosure  of,  §§  6037-6080. 

Complaint  to  foreclose,  §  6054. 

Priority  of,  §  6065. 
Mortgage  vs.  mechanic's  lien,  §  5842. 

Notice  of,  §  5842a. 
Pledgee,  waiver  of,  §  6009a» 
Vendor,  §  5719a. 

When  waived,  §  6027. 

LIFE  INSURANCE. 

Defenses,  §  4756. 

Policy  exempt  from  execution,  when,  §  2045. 

Vested  interest  of  beneficiary,  §  4760. 

LIMITATIONS. 

Foreign  statute,  form  of  plea  (Form),  §  602. 
None  on  time  to  sell  under  trust  deed,  §  6112. 
Of  liability  of  guarantor,  §  4711. 
On  actions  on  judgments,  §  5597. 

Time  to  sue  on  life  policy,  §  4786. 
Indemnity  bond,  §  4916. 
Statute  of,  as  to  mechanics'  liens,  §  6048. 

Claims  against  incompetents,  §  3378. 

In  specific  performance  suits,  §  6942. 

New  promise,  §  5231, 

To  quiet  title,  §  6219. 

On  foreclosure,  §  5S78. 
Time  in  which  to  sue  for  insurance,  §  4736, 

LIMITED  JURISDICTION,  §  970. 
Motion,  §  977. 

LIS  PENDENS. 

Effect  of  filing,  §§  1107,  1108. 

LOAN. 

As  bailment,  §  3148. 
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MALICE. 

Defined  in  assault  and  battery,  §  3791. 

IIow  averred,  §  o914. 

In  false  imprisonment,  §  3S41. 

Necessary  in  malicious  prosecution,  §  3888.  i 

MALICIOUS   PROSECUTION,  §§  3S73-3897. 
Burden  of  proof  of,  §  3897. 
When  action  will  lie,  §  3873. 

MANDAMUS,  §§  7065-7105a. 

Distinguished  from  injunction  and  quo  warranto,  §  70fi5. 
Writ,  violation  of,  §  7104. 

Consecutive  Sections. 
In  general,  §  7065. 
County  officers,  §  7066. 
Ministerial  officers,  §  7069. 
Municipal  corporation,  §  7070. 
Corporate  acts,  §  7073. 
Alternative  writ,  §  7076. 
Jurisdiction,  §  7077. 
Time  to  sue,  §  7078. 
Party  interested, §  7081. 
Parties  defendant,  §  7083. 
Notice  of  application,  §  7084. 
Relief  awarded,  §  7086. 
Petition,  complaint  or  application,  §  7087. 
Return, §  7097. 

Demurrer  to  petition  or  writ,  §  7100. 
Judgment,  §  7102. 
Violation  of  mandamus,  §  7104. 
Appeal,  costs,  §  7105a. 

MARKETABLE  TITLE. 

What  is,  §§  5725,  5726. 

MARRIAGE. 

Grounds  for  annulment,  §  3596. 

Promise  of,  actions  on  breach  of,  §§  5694-5705. 

MARRIED  MAN. 

When  liable  for  breach  of  promise  to  marry,  §  57C0. 

McENERNEY  ACT. 

QuietincT  title  under,  §  6202a. 
69 
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aiEASUEE  OF  DAMAGES. 

For  conversion,  §§4057-4095a,  4095b. 
Death,  §  4199a. 

MECHAl^CS'  AND  MATERIALMEN'S   LIENS. 

Costs  allowed,  §  6077. 
Foreclosure  of,  §§  6037-6080. 
Notice  to  owner,  §  6046. 
Not  waived  by  attachment,  §  6064. 
Proof  necessary, §  607oa. 
Statement  of  demand,  §  6071. 
Verification  of  claim,  §  6072. 

Consecutive  Sections. 
In  general,  §  6037. 
Alteration  in  building,  §  6038. 
Complaint  by  subcontractor,  §  6040. 
Notice  to  the  owner,  §  6046. 
Limitations,  §  6048. 
Complaint,  §  6054, 
Parties  intervening,  §  6059. 
Personal  actions,  §  6064. 
Priority,  §  6065. 
Statement  of  demand,  §  6071, 
Verification,  §  6072. 
Trial,  §  6075a. 
Costs  and  expenses,  §  6077. 
Judgment  or  decree,  §  6079. 
Personal  judgment,  §  6080. 

IWEMORANDUM. 
Of  costs,  §  1495. 

MERGER. 

Of  mortgage  in  judgment,  §  5993. 
Lien  with  the  fee  title,  §  5891. 

MERITS. 

Pleading  on,  waives  plea  in  abatement,  §  462. 

MINISTERIAL  ACTS. 

Prohibited,  when,  §§  7123,  7129. 

MINISTERIAL  OFFICERS. 

Subject  to  'mandamus,  §  7069. 
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MINORS. 

Guardian  ad  litem  for,  §§  3352-3354. 
Habeas  corpus  for  custody  of,  §  2385. 

MnrrJTES  OF  THE  COURT. 

New  trial  on  motion  on,  §  1592. 

MISJOINDER. 

Of  causes,  §  192. 

Parties  not  bound,  §  56. 

MISREPRESENTATIONS. 

Effect  of,  in  insurance  policy,  §  4745. 

MISTAKE. 

Actions  on,  §§  6829-6901. 

As  ground  for  opening  account  stated,  §  4451. 

Defined,  §  6872. 

Belief  from,  by  amendment,  §  807. 

MODIFICATION. 

Of  damages  for  conversion,  §  4058. 
Libel,  §  3978. 
Decree  of  divorce,  §§  3650,  3651. 
Divorce  decree,  §§  3650,  3651. 
Instructions,  §  1242. 

MONEY  HAD  AND  RECEIVED. 

Action  ex  contractu,  §  87. 
Actions  for,  §§  5039-5076. 
When  action  lies,  §  5043. 

MONEY  LOANED. 

Actions  for,  §§  5074-5976. 
Evidence  of,  §  5076. 

MONEY  PAID. 

Actions  for,  §  5097. 

MOOT  QUESTIONS. 
Not  considered,  §  3. 

MORTGAGE. 

Appointment  of  receiver,  §  5867. 

Attorney  fees  allowed  on  foreclosure,  §  5840. 

Complaint  in  foreclosure,  §  5881. 
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MORTGAGE   (Continued). 

Deeroe  of  foreclosure,  §  5931. 
Defined,  §  5830. 

Injunction  in  foreclosure,  §  5868. 
In  possession  not  barred  by  time,  §  6793. 
Lien,  when  merged  in  fee  title,  §  5891. 
Of  personal  property, §  5981. 
On  real  property,  foreclosure  of,  §§  5830-601 2a. 
Presentation  of  claim  of  against  estate,  §  3330. 
Priority  of  lien,  §  5842. 

Redemption   of   property  after  foreclosure,  §§  5945-5952. 
Eelease  of  by  administrator,  §  5866. 
Eents  and  profits  during  foreclosure,  §  5943. 
Sale  under,  title  acquired,  §  5939. 
Securing  separate  debts,  §  5876. 
Tender  of  payment,  §  5923. 
Vacating  of  sale  under,  §  5941. 
Distinguished  from  deed,  §  5832. 
When  assumed  by  purchaser,  §  5844. 
No  bar  to  attachment,  §  2617. 

MORTGAGEE. 

In  possession  not  barred  by  time,  §  6793. 

MOTION. 

For  change  of  venue,  change  of  (Form),  §  1006. 
Hearing  of,  §  999. 
Discharge  of  attachment,  §  2691. 
Judgment  on  pleadings,  §  1447a. 
Judgment   on  pleadings,   notice   of   (Form),  §  935. 
Leave  to  correct  fictitious  name,  notice  of   (Form),  §  852. 
More  time  to   answer,  notice  of   (Form),  §  871. 
New  trial,  how  amended,  §§  1623-1631. 

Notice  of  (Form),  §  1650. 
Nonsuit,  §§  1486,  1487. 

Effect  of,  §  1489. 
Permission  to  amend,  notice  of  (Form),  §  843. 

Sue  a  receiver,  notice  of  (Form),  §  938. 
Separate  statement  of  causes,  §  819. 
Notice  of,  to  amend  complaint   (Form),  §  842. 
On  statement  for  new  trial,  §  1590. 
To  consolidate  actions,  notice  of   (Form),  §  859. 

Open  default  judgment,  notice  of   (Form),  §  941. 
Require  election  between  counts,  notice  of   (Form),  §  847. 
Strike  out,  notice  of  (Form),  §  845. 
When  granted,  §  830. 
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MOTION  (Conf'rMO({). 

Sue  on  judgment,  notice  of  (Form),  §  937. 
Vacate  default  judgment,   §  1429. 
Hearing  on,   §  1434. 

MULTIPLICITY  OF  SUITS. 

Injunction  against,  §  2836. 

MUNICIPAL  CORPORATIONS. 

When  subject  to  mandamus,  §  7070. 

MUTUAL  BENEFIT  INSURANCE,  §§  4780-4787. 
Beneficiaries,  §  47S5. 
Suspension  and  expulsion,   §  4784. 

MUTUAL,  OPEN  AND  CURRENT  ACCOUNTS,  §  4441. 

MUTUALITY  OF  CONTRACT,  §  G92S. 

MUTUALITY  OF  COUNTERCLAIM,  §  630. 

NAME. 

Mistaken,  stricken  out  by  amendment,  §  106. 
Of  corporation,  change  of,  §  3507. 
Substitution  of  true,  §  66. 

NEGATIVE  PREGNANT,  §  417. 

NEGLIGENCE. 

Causing  death,  action  on,  §§  4190-4193. 

Personal  injury,   §§  4190-4199b. 
Complaint  for  death  by,  §  4197. 
Damages  from,  §§4262,  4291a. 
Measure  of  damages  for  death  by,  §  4199a. 
Of  bailee,  burden  of  proof  of,  §§  3176,  3177. 

Common  carrier,  §§  3207a-3230. 

Lessee  of  vessels,  §  5673. 

Telegraph  company,  §  3243. 
Pleading  damages  from,  §  4291a. 
Testimony  of  attending  physician,  §  4199b. 

NEGOTIABILITY  OF  PROMISSORY  NOTE,  §  5386. 

NEGOTIABLE  PAPER,  §§  5237-5521. 

Joint  and  several  liability  on,   §  5262. 
Signed  by  agent,  §  5256. 
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NEVADA. 

Bill  of  exceptions  in,  §  1S23. 

Joinder  of  causes  in,  §  189a. 

Practice,  allowance  of  alimony  in,  §  3645a. 

Arrest  and  bail,   §  2452a. 

In,  use  of  reply,  §  731a. 

On  return  of  summons,  §  1086. 
Service  of  summons  in,  §  1089a. 
Special  verdict  in,  §  1268a. 
Use  of  general  denial  in,  §  412. 

NEW  MATTER. 

As  defense,  §§  460-473. 

NEW  TRIAL. 

Application  for,  §  1554. 
Bill  of  exceptions  for,  §  1591. 
Costs  on  granting,  §  1509. 
Exceptions  must  be  taken,  §  1608. 
Granted  on  ground  of  insufficient  evidence,  §  1622. 
Irregularity,  §  1565. 
Misconduct  of  jury,  §  1576. 
Party,  §  1557. 
In  general,  §§  1546-1650. 
Modification  of  judgment,   §  1640. 
Motion  for,  how  amended,  §§  1623-1631. 

On  statement,  when,   §  1590. 
Notice  for,  how  given,  §  1556. 
Intention  of,  §  1555. 
Intention  to  move  for  (Form),  §  1650. 
On  court's  own  motion,  §  1547. 

Grounds  of  excessive  damages,  §  1609. 
Inadequate  damages,   §  1611".. 
Newly  discovered  evidence,  §§  1585-1588. 
Surprise,  §  1578. 
Impeaching  verdict,   §  1577. 
Minutes  of  the  court,  §  1592. 
Order  for,  when  appealable,  §  1707. 
Specification  of  errors  on,  §  1620. 
Statutory — Oregon,  Idaho,  §  1548. 
Verdict  against  law,  §  1621. 

NONJOINDER. 

How  waived,  §  36. 

NONREBIDENCE. 

Afiadavit  of  for  change  of  venue  (Form),  §  1010. 
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NONSUIT. 

Nature  of,  §  14S6. 

Effect  of  motion  for,  §  1489. 
Reviewed  on  appeal,  §  1493. 
Wheu  granted,  §  148S. 

NOTICE. 

And  liability  of  garnishee,  §  2763. 

By  one  in  possession,  §  5741. 

For  motion  of  dismissal   (Form),  §936. 

New  trial,  how  given,  §  1556. 
From  records,   §  5741a. 
Of  action  pending,  §§  1107,  1108. 
Accepting  guarantor,  §  4712. 
Appeal,  filing  of  in  alternative  method,  §  1754. 
From  justice  court,  §§  1973-1975. 
How  served,  §§  1757-1760. 
Sufficiency,  §§  1767-1770. 
Under  alternative  method  (Form),  §  1794a. 
Application  for  injunction,   §  2850. 
Breach  of  covenant,  §  5761. 
Fraud  or  mistake,  §  6S29. 

Intention  to  move  for  new  trial  (Form),  §1650. 
Mortgage  lien,  §  5842a. 
Motion  for  change  of  venue  (Form),  §  lOOG. 

Extension  of  time  to  answer  (Form),  §  871. 
Judgment  on  pleadings   (Form),   §  935.  , 

Leave  to  amend   (Form),  §  843. 

Correct  fictitious  name   (Form),   §  852. 
Order  permitting  survey  of  land   (Form),  §  914. 
Permission  to  sue  a  receiver  (Form),  §  938. 
Substitution  of  executor  (Form),  §  77. 
To  amend  by  adding  defendant  (Form),  §  855. 

Joining  coplaintiff  to  defendants   (Form),   §  S42. 
Compel  election  between  counts  (Form),  §  943. 
Consolidate  actions  (Form),  §  859. 
Open  default   (Form),  §941. 
Require  election  between  counts  (Form),  §  847. 
Eevive  action  against  representatives   of   deceased   defendant 

(Form),  §  954. 
Strike  out  (Form),  §  845. 
Substitute   officers   successors    (Form),   §  951. 
Sue  on  judgment  in  the  same  court   (Form),  §937. 
Petition  and  bond  for  removal  to  Federal  court  (Form),  §  1042. 
Presentation  of  findings  (Form),  §  1195a. 
Bescission,  §  5734. 
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NOTICE  (Continued). 

Sale  under  trust  deed.  §  6121. 

Taking  deposition,  §  2237. 

Trial,   §  1132. 

Proposed  findings,  §  1160a. 
Necessary,  mavdamus  suit,  §  7084. 
Eequired  in  condemnation  suit,   §  6814. 
Service  of  writ  of  certiorari,  §  2007. 
To  guarantor  of  debt,  §  4839. 

Owner,  lien  of  mechanic,  §  6046. 

Tenant  to   quit,   §  6495. 

Vendee,  when  sufficient,   §  5743. 

NUISANCE,  §§4332-4406. 
Defined,   §  4332. 
Damages  allowed,  §  4353. 
House  of  prostitution  as,  §  4343a. 
Judgment  on,   §  4406. 
Jurisdiction  over,  §  4350. 
Parties  to  action,  §§  4356-4368. 
Public,  when  action  lies,  §  4344, 
When  private,   §  4340. 
Public,  §4343. 

Consecutive  Sections, 

Nuisance  defined,  §  4332. 
Private  nuisance,  §  4340. 
Public  nuisance,   §  4343. 

Souses  of  prostitution,  abatement  of  as  nuisance,  §  4343a. 
Public  nuisance,  when  action  lies,  §  4344. 
Jurisdiction  and  venue,  §  4350. 
Damages,  §  4353. 
Parties  plaintiff,  §  4356. 
Parties  defendant,   §  4358. 
Defenses,  §  4358a. 
Judgment,  §  4406. 

Complaint — For    obstructing    free    flow    of    water    (Form    No.    1217a), 
§  4425a. 

NUNC  PRO  TUNC  JUDGMENT,  §  1367. 

OBJECTIONS. 

To  deposition,  how  made,  §  2254. 
Tender,  §  2362. 
Venue,  waiver  of,  §  989. 
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OBLIGATION, 

Of  vendor  to  defend  title,  §  5799. 

OFFICE. 

Usurpation  of,  §§  7020-7053. 

OFFICERS. 

Actions  against,  §  3398. 

Notice  of  motion  to  substitute  successor  of  (Form),  §  951. 

Not  required  to  give  bond  on  appeal,  §  1788. 

Public,  title  to,  §  3398a. 

Subject  to  mandamus,  what,  §§  7066,  70G9. 

When  liable  for  false  imprisonment,  §  oS49. 

OPINION. 

Distinguished  from  facts,  fraudulent  statements,  §  6S36. 

OPTIDN,  §§  5713a-5716. 

To  buy,  how  enforced,  §  6924. 

ORDER. 

Court,  violation,  contempt,  when,  §  2421. 
For  arrest,  §  2478. 

Further  statement  of  items  of  account,  §  2299. 

Inspection  of  books,  §  2301. 

Judgment,  when  appealable,  §§  1G96-1710. 

Publication  of  summons,  form  of  (Form),  §  lOSob, 

Removal  to  federal  court  (Form),  §  1013. 
Of  contempt,  when  conclusive,  §  2425. 
Void,  when  appealable,  §  1725. 

OREGON. 

Appeal,  transcript  on,  §  1844b. 
Practice,  allowance  of  alimony  in,  §  3645b. 
In,  depositions,  §  2227. 

PAROL  CONTRACT. 

When  enforceable,  §  6946. 

PARTIES. 

Actions  on  nuisance,  §§  4356-4358. 

Assignees  and  devisees  as,  §§  3270-3292. 

Bringing  in  third,  does  not  require  amendment,  §  58. 

Conclusiveness  of  return  of  service  on,  §§  1091,  1092. 

Corporations  as,  §§  3474-3516. 

Death  of,  effect,  §  61. 
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PASTIES   (Continued). 

Defendant,  city,  in  annexation  contest,  §  7031. 

Corporations  in  quo  warranto,  §  7031b. 

Deceased,  notice  of  motion  for  substitution  (Form),  S  954. 

In   condemnation,   §  6812. 
Ejectment,  §  6284. 
General,  §§  31-56. 

Public  officers,  in  qxio  toarranto,  §  7n31a. 
Executors  and  administrators  as,  §§  3323-3338. 
Formal  and  nocfssary,  §  8. 
Husband  and  wife  as,  §§  3538-3577. 
In  action  on  attachment  bond,  §  2733. 

Foreclosure  of  street  assessment  lien,  §  6088. 
Infants  as,  §§43,  3350-3366. 
Insane  persons  as,  §§  3376-33S7. 

Interest,  assignees,  §  3291. 
Intervening  in  foreclosure  of  lien,  §  6059. 
Joint  tenants,  as,   §§  3-156-3459. 
Jurisdiction  of,   §  968a. 

Kecessary  in  foreclosure  of  mortgage,  §  5856. 
Nonjoinder,  objection  to,   §  36. 

Spouse,  effect  of,  §  42. 
Not  bound,  misjoinder  of,  §  56. 
Notice  of  motion  to  add  a  party  (Form),  §  855. 
On  appeal,  service  on  coparties  not  required,  §  1761. 
Partners  as,  §§  3712-3730. 
Plaintiff,  actions  ex  contractu,  §§  17-19. 
Ex  delicto,  §  21, 
For  death,  §4193. 

In  condemnation  suit,  §  6819. 
Public  officers  as,  §§  3398-3441. 
Eeal,  in  interest.  §§  11, 12. 
Service  by  mailing  copy  to  defendant,  §  1077. 
Substitution  of,  §§  58-66. 

True  name,  how,  §  66. 

Notice  of  motion  for  (Form),  §  77. 
Substituted  in  foreclosure  action,  §  5861, 
To  actions,  §§  7-66. 

Code  actions,  §  9. 

Election  contest,  §  7030. 

Injunction  suit,  §  2843. 

Mandamus  suit,   §§  7081,   7083. 

Partition  action,  §  6165. 

Prohibition  suit,  §  7118. 

Quiet  title  action,  §  6226. 

Specific  performance  suit,  §  6948. 
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PARTIES  (Contimiod). 
Unnecessary,  §  35. 
When  wife  may  sue  alone,  §  3569. 
Who  may  appeal,  §§  1735,  1736,  1738,  1739, 

PARTITION. 

f'orm  of  summons  in  (Form),  §  1072a. 

Consocutive  Sections. 

Actions  of  partition,  §  6126. 

Partition  by  deed,  §  6132. 

Rent  and  profits,  §  6136. 

Improvements,  §  6137. 

Title,  §  6151. 

Encumbrances,   §  6161. 

Parties,  §  6165. 

Answer,  what  to  contain,  §  6172. 

Receiver,  §  6176. 

Costs,  §  6177. 

Sale  of  property  in  partition,  §  617&. 

Report  of  referee,  §  6180. 

Final  decree  or  confirmation  of  the  report,  §  6181. 

PARTNERS. 

Actions  between,  §  3712. 
As  parties,  §§3712-3730. 

Trustee  for  each  other,  §  3715. 
Authority  of,  §  3713. 

Can  make  no  claim  for  service,  when,  §  3730. 
Duty  of  surviving,  §  3726. 
Liability  of,  §  3719. 

PARTNERSHIP. 

Accounting  on  dissolution  of,  §  3738. 

Allegations  of,  §  3740. 

Appointment  of  receiver  on  dissolution  of,  §  3752, 

Costs  on  dissolution  of,  §  3771. 

Debts,  §  3727. 

Defined,  §3720. 

Dissolution  of,  §§  3738-3771. 

Prior  judgment,  when  a  bar,  §  3770. 
Distribution  of  assets  of,  §  3747. 
Estoppel  to  deny,  §  3718. 
Fictitious  name,  right  to  sue  in,  §  3725. 
Property,  what  is,  §  3721. 
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PARTY. 

Adverse,  in.  possession  of  papers,  proof,  §  2290. 

On  appeal,  who  is,  §§  1760,  1761. 
Physical  examination  of,  when,  §  2279. 

PAYEE. 

As  trustee,  §  6108. 

PAYMENT. 

Defense  of,  §  5489. 

When  not  excused,  §  5732. 

PERFECTING  AN  APPEAL,   §§  1747-1794a. 

PERFORMANCE  OF  CONTRACT. 

Time  for,  §  6965. 

PERSONAL  APPEARANCE',  §  1101a. 

PERSONAL  PROPERTY. 

Action  on  collateral  security,  §  6012a. 

Contracts  for  sale  of,  §§4570-1633. 

Warranties  of,  §§  4657a-4687. 
Conversion  of,  §§  4045-4095b. 
Fraudulent  sales  of,  §§4612-4633. 
Pledged,  liability  of  pledgee,  §  6009. 

Recording  of  conditional  sales  of,  when  required,  §  4597. 
Sale  of  under  pledge,  §  6010. 

Chattel  mortgage,  §  5989. 
Sold  on  contract,  title  to,  §  4603. 
Waiver  of  lien  on,  §  6009a. 
When  contract  for  may  be  enforced,  §  6930a. 

PERSONAL  SERVICE. 

Contract  for,  when  enforced,  §  6930b. 

PERSONS. 

Bound  by  judgment,  §  1517a. 
Jurisdiction  of,  §  968a. 

Liable  to  garnishment,  §§2752,  2754,  2755. 
Of  party,  examination  of,  when,  §  2279. 

PETITION. 

For  removal  to  federal  court,  notice  of  (Form),  §  1042. 

Transfer  from  state  to  federal  court  (Form),  §§  1035,  1036. 
In  certiorari,  §§  2004,  2006-2008. 
To  vacate  judgment,  where  filed,  §  1040. 
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PLACE. 

Where  cause  of  action  arises,  §  9S7. 

PLAINTIFFS. 

In  actions  ex  contractu,  §§  17-19. 

To  abate  nuisancop.  §  4356. 
Condemnation  suit,  §  6S19, 
Mandamus,  §  7081. 

PLEADING. 

Account  stated,  §  4451a, 

Allegations  must  be  direct,  §  89. 

Compromise,  §  2.34Sa. 

Consideration  for  negotiable  paper,  §  5237. 

Corporate  existence,  §§  3474-3478. 

Failure  of  consideration  as  defense  for  goods  sold,  §  4547a. 

Fraud  as  defense  to  note,  §  5508. 

Illegal  contract  of  sale,  §  4633. 

Justification  for  false  imprisonment,  §  3854. 

In  actions  for  money  had  and  received,  §  5041. 

Of  statutes,  §§5630-5031. 

Payment  as  defense,  §  5489. 

Perforrhance  of  conditions  precedent  in  policy,  §  4734. 

Labor  contract,   §  5168. 
Bes  adjudicata,  §  1521. 
Eesidence  of  the  corporation,  §  3485. 

PLEADINGS. 

Admission  by  failure  to  deny,  §  428. 
Allegation  between  eounts,  §  818. 
Amended  to  conform  to  proof,  §  795. 
Amendment  of,   §§  78o-S30. 

In  replevin.  §  2566. 

On  appeal  irom  justice  court,  §  1069. 

Verification,   §  804. 

Summons  and  return,  §  10S8. 
Answer  under  codes,  §  386. 
Complaint  for  wrongful   attacliment,   §  2746- 

On  injury  by  common  carrier,  §  3221. 
Insurance  policy,  §  4787. 
Promissory  note,  §  5377. 
Replevin  bond,  §  25S6. 
Construction  of,   §  85. 
Damages,  §  4291a. 

For  fraud,  §  6?94. 
Defective,  judgment   on,  §  1448. 
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PLEADINGS  (Continued). 

Defense  against  assignee  of  note,  §  5435. 

Of  nonpresentment,  §  5465. 
Defined,  §  83. 

Errors  of  considered  on  appeal,  §  1921. 
Essential  facts  only,  §  98. 
Evidence,  not  required,  §  821. 
Formal  parts  of,  §§  102-110. 
General  denial  to  claim  for  insurance,  §  4791. 
In  actions  for  money  loaned,  §  5074. 
Inconsistent  defenses,  §  389. 

In  justice  court,  statements  not  conclusive  on  jurisdiction,  §  980. 
Irrelevant,  defined,  §  815. 
Judgment  on,  notice  of  motion  for  (Form),  §  935. 

When,  §§  1447-1436. 
Motion  to  strike  out,  when  granted,  §  830. 
Must  be  certain,  §  90. 
Notice  of  motion  for  leave  to  correct  fictitious  name  (Form),  §  852. 

Permission  to  survey  land    (Form),  §  914. 

Substitution  of  administrator   (Form),  §  954. 
To  compel  election  between  counts  (Form),  §  943. 

Add  a  defendant  (Form),  §855. 

Eequire  election  (Form),  §  847. 

Strike  out  (Form),  §  845. 
Not  to  contain  conclusions  of  law,  §§  95,  97. 
Replication,  §§  723-751. 
Eight  to  answer  amended,  §  312. 
Stricken  out,  when,  §  817. 
Supplemental,  when  allowed,  §§  774-782. 
To  sustain  default  judgment,  §  1413. 
Verification  of,  §§  156-176. 

By  attorney,  party  absent  (Form),  $  176. 

PLEAS. 

In  bar,  §  463. 

PLEDGE. 

Defined,  §  6006. 

Foreclosure  of,  §§  6006-6012a. 

PLEDGED  PROPERTY. 

Sale  of,  §  6010. 

PLEDGEE. 

Liability  of,  §  0009. 
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POLTCrES  OF  INSURANCE. 
Parol,  §  4741. 

POSSESSION. 

Action  for,  by  joint  tenants,  §  3458. 
As  notice,  §  5741. 

Ground  for  unlawful  detainer  action,  §§  6457,  6465. 
By  receivers,  §  3094. 
Covenant  for,  when  broken,  §  5760. 
Necessary  to  sustain  action  of  trespass,  §  6554. 
Of  defendant  in  replevin,  §§  2530,  2561. 

Injunction,  §§  2819,   2820,  2822,  2823. 

Note,  as  evidence  of  ownership,  §  5521. 

Premises,  decree  for,  §  6518. 

Premises  purchased  at  foreclosure  sale,  §  5938. 
Prima  facie  evidence  of  title,  §§  6304,  6305,  6554. 
When  necessary  to  quiet  title,  §  6202a. 
Writ  of,  in  ejectment,  §  6432. 

PRAYER. 

Of  complaint,  §  110. 

PREJUDICE. 

Form  for  change  from  state  to  federal  court  because  of  (Form),  §  1036. 

PRESUMPTIONS. 

As  to  money  being  loaned,  §  5076. 

Separate  property,  §§  3562-3566. 

Service   of   summons,  §  1092. 
In  favor  of  garnishee,  when,  §  2787. 
None  as  to  service  of  garnishment,  §  2773. 
Of  ownership  by  possession,  §  5521. 

Title  in  ejectment,  §  6367. 
That  a  deed  is  not  a  mortgage,  §  5835. 

PRINCIPAL. 

Liability  of  for  false  imprisonment,  §  3842, 
One  who  encourages  trespass,  §  6559. 

PRIORITY. 

Of  assignments,  §  3278. 

Chattel  mortgage  lien,  §  5984. 

Debts  in  receivership,  §  3105. 
Mechanic's  lien,  §  C065. 
Street  assessment  liens,  §  6086. 
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PRIVILEGED  COMMUNICATIONS. 
Defense  in  libel  suit,  §  3976. 

PROBABLE  CAUSE. 

As  defense  in  malicious  prosecution  actions,  §  3888. 

PROBATE  JURISDICTION,  §  970. 

PROCEEDINGS. 

After  remittitur,  §  1955. 

Supplementary  to  execution,  §§  2118-2131, 

PROCESS. 

Service  of,  on  foreign  corporation,  §  3477. 

PROFITS. 

When  allowed  in  ejectment,  §  6310. 

PROHIBITION. 

Writs  of,  §§  7117-7132. 
When  denied,  §  7121. 

PROI^nSE  OF  MARRIAGE. 

Actions   on,  §§  5694-5705. 

PROMISSORY  NOTES. 

Actions  on,  §§  5359-552i. 
Complaint  on,  §  5377. 
Defenses  against  assignee  of,  §  5435. 
Defense  of  duress,  §  5480. 

Nonpresentation,  §  5465. 

Payment,  §  5489. 

Unreasonable  delay,  §  5469. 
Effect  of  accommodation  indorsement,  §§  5410-54li 

Indorsement,  §  5372. 
Forms  of,  §  5375. 
Illegal  consideration,  §  5361. 
Negotiability  of,  §  5386. 
Pleading  fraud  as  defense  to,  §  5508. 
Possession  as  proof  of  ownership,  §  5521. 
Promise  contingent,  §  5359. 
When  delivered,  §  5370. 

Consecutive  Sections. 

Contingent  order,  §  5359. 
Illegal  consideration,  §  5361. 
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PEOMISSORY  NOTES  (Continued). 
Delivery,  §  5370. 
Indorsement,  §  5372. 
Forms  of  notes,  §  5375. 
Complaint,  §  5377. 
Negotiability,  §  5386. 
Accommodation  indorsement,  §  5410. 
Indorsement,  efifoct  of,  §  5415. 
Defenses  against  assignee,  §  5435. 

Nonprescntmeut,  §  5465. 
Defense  of  unreasonable  delay,  §  5469. 

Duress,  §  5480. 
Payment,  what  is,  §  5489. 
Defense,  fraud,  §  5508. 
Possession,  evidence  of  ownership,  §  5521. 

PROOF. 

Burden  of,  for  discharge  of  attachment,  §  2698. 

In  quiet  title  action,  §  6254. 
Quo  warranto,  §  7052. 

On   plaintiff  in   garnishment,  §  2787. 

To  show  a  deed  to  be  a  mortgage,  §  5835. 
By  depositions,  §§  2226-2254. 
Must  support  judgment,  §  1364 
Of  fraud,  §  6901. 

Lost  papers,  §§  2288,  2290. 

Bes  adjudioata,  §  1522. 
On  appeal,  §§  1868-1885. 
Required,  essential  facts  only,  §  1125. 

On  default,  §  1414. 

PROPERTY. 

Community,  how  disposed  of  in  divorce  actions,  §  3646. 
When  community,  §§  3560b,  3560c. 

Subject  to  lien  of  judgment,  §  1383. 

PROSECUTION. 

Malicious,  damages  for,  §§  3877,  3878. 

PROTEST. 

Payment  of  taxes  under,  §  6763. 

PUBLICATION. 

Of  an  award,  §  4506. 

Summons,  §§  1073-1085b. 
70 


1106  INDEX. 

PUBLICATION  (Continued). 

Form  of  affidavit  for,  in  action  to  determine  adverse  claims  to 

real  property   (Form),  §  lOSoa. 
Form  of  order  for  (Form),  §  lOSab. 
Order  for,  §  1076. 
Proof  of,  §  lOSO. 

Substitution   of  personal  service   for,  §  1078a. 
Sufficiency  of,  §  1078. 
When  service  is  conclusive,  §  lOSl, 

PUBLIC  OFFICERS. 

As  parties,  §§  3398-3441. 

Defined,  §  339Sa. 

Injunction  against,  §§  2965,  2968-2970. 

Parties  defendant  in  quo  xvarranto,  §  7031a, 

Quo  warranto,  §§  7020-7053. 

Sureties  for,  liability  of,  §  3441. 

When  liable  to  garnishment,  §  2755. 

QUANTUM  MERUIT. 
For  labor,  §  5152. 

Measure  of  damages,  §  5165. 
Upon  rescission  of  labor  contract,  §  5167, 

QUIETING  TITLE,  §§  6197-6255. 

And  partition  may  be  united,  §  6151. 
Form  of  summons  in  (Form),  §  1072b. 
Burden  of  proof,  §  G254. 

Consecutive  Sections. 

General  nature  of  action  to  quiet  title,  §  6197. 

When  an  action  lies,  §  6198. 

Title  of  plaintiff,  §  6202. 

Possession  of  plaintiff,  §  6202a. 

The  complaint,  §  G203. 

The  same,  averments  of  title,  §  6205. 

Clouds  on  title,  §  6210. 

Limitations,  statutes   of,  §  6219. 

Parties,  §  6226. 

Who  bound  by  judgment,  §  6243. 

Defense  of  equal  equities,  §  6244. 

Complaint,  §  6247. 

Replication  or  reply,  §  6249. 

Special  answer,  §  6251. 

Burden  of  proof,  §  6254. 

Judgment  or  decree,  §  6255. 
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QUO  WAE.rLAT<rTO,  !5§  7020-7053. 

Distinguished  from  mandamus,  §§  7022,  7065. 

Consecutive  Sections. 

The  action  in  general,  §  7020. 
Statutory  quo  warranto,  §  7022. 
Election  contest,  discretion  of  the  court,  §  7027. 
Venue  and  time  to  sue,  §  7029. 
Parties  who  may  sue,  §  7030. 
Defendant,  cities,  §  7031, 

And  public  officers,  §  7031a. 

Corporations,  §  7031b. 
Averments  in  complaint,  §  7033. 
Defense,  §  7048. 
Burden  of  proof,  §  7052. 
Judgment,  §  7053. 

RAILROAD  COMMISSION". 

Rules  of  practice,  §§  7140-7152, 

Forms  for  practice  before,  §§  7153-7177. 

RATIFICATION. 

By  vendee,  §  5730. 

READING  LAW. 

To  jury,  when  allowed,  §  1233. 

REAL  ESTATE. 

Service  of  attachment  on,  §  2663. 

REAL  PARTY  IN  INTEREST. 

Assignees,  §§  3270-3292, 
On  appeal,  §  1736. 

REAL  PROPERTY. 

Certificate  of  sale  of  under  execution,  §  2066. 

Survey  of,  notice  of  motion  for  order  to  allow  (Form),  §  914, 

Vendor  and  vendee,  §§  5713a-5743. 

REASONABLE  TIME. 

When  time  is  not  of  essence,  §  5737. 

REASONABLENESS  OF  CONTRACT. 

Necessary  to  enforce,  §  (5929. 

RECEIVERS,  §§  3075-3122. 
Accounting  by,  §  3115. 
Adminietration  by,  §§  3095-3099. 
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KECEIVEES    (Continued). 

Allowance  for  taxes,  §  3104. 

Application  and  notice,  §§  3081,  3082. 

Appointment  of  for  mortgaged  chattels,  §  5996, 

Authority  to  sell  property,  §  3102. 

Certificate   of,  §  3100. 

Compensation  of,  §  3116. 

Contest  of  sale  of,  §  3103. 

Discharge  of  on  possession  of  money  unclaimed,  §  3120. 

Ex  parte  application  for,  §  3082. 

For  dissolved  corporation,  §  3509. 

Grounds  for  appointment,  §  3079. 

In  partition,  §  6176. 

Invalid  appointment  of,  §  3083. 

Jurisdiction  to   appoint,  §  3080. 

Liability  of  parties  for  expenses  of.  §  3118. 

Notice  of  petition  to  sue  (Form),  §  938. 

Of  mortgaged  property,  §  5867. 

On  dissolution  of  partnership,  §  3752. 

Permission  to  sne  and  be  sued,  §  3107. 

Priority  of  debts  by,  §  3105. 

Title  to  and  possession  of  property,  §  309-i. 

When  appointed  in  supplementary  proceedings,  §  2128. 

Who  may  not  be,  §  3091. 

Wrongfully  appointed,  effect  of,  §  3132. 

Consecutive  Sections. 

Nature  of  receivership,  §  3075. 

Grounds  for  appointment,  §  3079. 

Jurisdiction  to   appoint,  §  3080. 

Application  and  notice  of  appointment,  ?  3081. 

Ex  parte  application  and  undertaking,  §  3082. 

Invalid  appointments,  §  3083. 

Who  disqualified  to  act  as  receiver,  §  3091. 

Eeceiver's  title  to  and  possession  of  property,  §  3094. 

Administration,  §  3095. 

Hiring  help,  §  3099. 
Eeceiver's  certificates,  §  3100. 
Authority  to  sell  property,  §  3102. 
Contest  of  receiver's  sale,  §  3103. 
Allowance  of  claims,  taxes,  §  3104. 
Priority  of  debts,  §  3105. 
Leave  to  sue  and  be  sued,  §  3107. 
Accounting,  §  3115. 
Compensation,  §  3116. 
Liability  of  the  parties  for  expenses,  §  3118. 
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EECEIVEES  (Continnod). 

Discharge  of  the  receiver,  §  3120. 
Wrongful  receivership,  §  3122. 

RECORD  NOTICE,  §  5741a. 

RECORDING. 

Of  conditional  sale  contracts,  §  4597. 

RECORDS. 

Of  foreign  states,  proof  of,  §§  2283,  2284, 

RECOUPMENT. 

Distinguished  from  counterclaim,  §  627. 

RECRIMINATION,  §  3671. 

REDEMPTION. 

Action  for,  §  5952. 

After  execution  sale,  §  2075. 

And  foreclosure,  reciprocal  rights,  §  5848. 

Compensation  for  improvements  on,  §  5949. 

Effect  of,  §  2081. 

From  sale  for  street  improvements,  §  6104. 

Tax  sale,  §  6766. 
Of  foreclosed  property,  §§  5945-5952. 
Tender  of,  §  5950. 
Time  for,  §  5946. 
Who  may  redeem,  §§  2080,  5947. 

REFEREE. 

Decree  on  report  of,  §§  130G,  1308,  1313. 

Findings  of,  §  1304. 

Objections  to,  §  1298. 

Report  of,  setting  aside,  §§  1308,  1309, 

Report  of  on  partition,  §  6180. 

Trial  by,  §§  1288-1313. 

REHEARING. 

On  appeal,  §§  1943,  1946,  1947. 

RELEASE. 

Of  attached  property,  §§  2686-2690. 
Judgment,  §  1384, 

REMAINDERMAN. 

No  rigiit  of  partition  with  life  tenant,  §  6126. 
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REMAND. 

On  habeas  corpus,  §  2389. 

EEMSDIES,  §  2. 

REMITTITUR,  §§  1950-1960. 

Amendment  of  pleadings  after,  §  1952. 
As  law  of  the  case,  §  1954. 
Effect  of  on  jurisdiction,  §  1960. 
Proceedings  after,  §  1955. 
Recall  of,  §  1959. 
Restitution  on,  §  1957. 

RENT. 

Deposit  of  in  court  to  stay  execution  for  possession,  §  6519. 

RENTS  AND  PROFITS. 

Allowed  plaintiff  in  ejectment,  §  6310. 

As  damages  on  dissolution  of  injunction,  §  3011. 

In  partition,  §  6136. 

Of  property  under  foreclosure,  §  5943. 

REPLEVIN,  §§  2527-2586. 

Measure  of  damages  in,  §§2571,  2572,  2574. 

REPLICATION. 

In  quiet  title  action,  §  6249. 
Reply,  §§  723-751. 

REPLY,  §§  723-751. 

Allegations  necessary,  §  744. 

Departure  from  complaint,  what  is,  §  731. 

Sufficient,  §  730. 

Time  to  file,  §  751. 

To  answer  in  quiet  title  action,  §  6249. 

Counterclaim  not  required,  §  727. 
When  unnecessary,  §  749. 

REPRESENTATIONS. 

Opinion  or  fact,  §  6836. 

RES  AD  JUDICATA,  §§  1517-1522. 
Pleading  of,   §  1521. 
Proof  of,  §  1522. 
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RESCISSION. 

And  offer  to  restore,  §  6982. 

By  vondee,  §  5730. 

Notice  of,  §  5734. 

Of  contract  of  sale,  §  4583. 

Time  for,  §  5730a. 

When  for  defective  title,  §  5738. 

RESlDEOSrCE. 

As  affecting  jurisdiction  in  divorce  actions,  §  3672. 
Of  defendant,  venue  of  action,  §  988. 

RESTITUTION. 

On  remittitur,  §  1957. 

RESTRAINT  OF  TRADE. 

Injunction  against,  §  2853. 

RETAXING  COSTS,  §  1497. 

RETURN. 

Of  attachment,  §§  2682-2684. 
Summons,  §§  1086-1092. 
Writ  of  certiorari,  §  2011. 

Conclusiveness  of,  §  2012. 
Habeas  oorptis,  §  2390. 
Or  answer  in  mandamus,  §  7097. 

REVIEW.     See  Certiorari. 

Writ  of  to  review  decision  of  railroad  commission  (Form),  §  7171. 

REVIVAL  OF  JUDGMENT,  §  1387. 

REVOCATION. 

Of  arbitration  agreement,  §  2323. 

RIGHTS. 

In  case  of  breach  of  warranty,  §  4686. 
Injunction  against  abuse  of,  §  2971. 
Of  divorced  parties,  §  3663. 
Vested,  §  1. 

RULINGS. 

Of  court,  considered  on  appeal,  §  1906. 
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SALES. 

Action  for  goods  sold,  §§  4534-4547a. 

Acceptance  of  goods,  §  4591. 

Caveat  emptor,  §  4672. 

Chattels,  actions  on  contracts  of,  §§4576,  4633. 

Conditional,  when,  §§  4593,  4595,  4597. 

Title  to  property,  §  4603. 
Description  of  property,  §  5717. 
Duty  of  purchaser,  §  4682. 
Fraudulent,  of  personal  property,  §  4612. 
For  taxes,  §  6778. 

Complaint  to  set  aside,  §  6790. 
In  partition  suit,  §§  6178,  6181. 
Of  land  not  owned  by  vendor,  §  5714. 

Property  by  receivers,  §§  3102,  3103. 
On  foreclosure  of  vendor's  lien,  §  6027. 
Plea  of  illegal  contract,  §  4633. 
Power  of  in  trust  deed,  not  limited,  §  6112. 
Eight  in  case  of  breach  of  warranty,  §  4686. 

Set  aside  for  fraud,  §  6103. 
Street  for  assessment  lien,  title  acquired,  §  6104. 
Trustee's  power  of,  §  6117. 
Under  chattel  mortgage,  §  5989. 

Execution,  how  conducted,  §§  2062,  2066,  2070. 
How  set  aside,  §  2070. 
Redemption  after,  §  2075. 
Title  acquired,  §§  2072-2077. 
Who  may  redeem  from,  §  20S0. 
Foreclosure  of  chattel  mortgage,  §  6000. 
Of  street  assessment  lien,  §  6103. 
Possession  of  premises,  §  5938. 
Title  acquired,  §  5939. 
Vacating  of,  §  5941. 
Pledge,  §  6010. 
Trust  deed,  §§  6107-6125. 
Notice   required,   §  6121. 
Surplus,  accounting,  §  6125. 
Title  acquired,  §  6123. 
When  set  aside,  §  6124. 

SAME  TRANSACTION. 
Defined,  §191. 

SATISFACTION. 

Of  judgment  in  replevin,  §  2580. 

Effect  on  attached  property,  §  2712. 


INDEX.  1113 


SATISFACTION   (Continued). 

Under  execution,   §§  1385,  1386. 
Of  warranty,  §  4664a. 

SCHOOL  DISTRICTS. 

Injunction  against,  §  2969. 

SECURITY  FOR  COSTS,  §  1514. 

SEDUCTION. 

Breach  of  promise,  exemplary  damages,  §  5698. 

SEIZIN. 

When  covenant  of  is  broken,  §  57G0. 

SELLER. 

Eights  of  on  conditional  sale,  §  4595. 

SEPARATE  PROPERTY. 

Of  husband,  §  3560. 

Of  wife,  presumptions  as  to,  §§  3562-3566, 

SEiRVICE. 

As  ground  for  new  trial,  §  1578. 
Necessary  to  sustain  default  judgment,  §  1412. 
Of  injunction  decree,  when  necessarj',  §  3003. 
Notice  of  appeal,  proof  of,  §  1764. 
Order,  necessary  for  contempt  of  court,  §  2430. 
Summons,  abuse  of,   §  10G4. 

By  publication,  §§  1073-10S5b. 
Proof  of,  §§  10S6-1092. 
Writ  of  attachment,  §§  2658-2663. 
On  guardian  only,  when,  §  3387. 
Rendered,  actions  for,  §§  5147-5168. 
Substituted,  what  is,   §  1069. 

SETOFF. 

Distinguished  from  counterclaim,  §  627. 
Improvements  as,  in  ejectment,  §  6406. 

SETTING  ASIDE  AN  AWARD,  §§  2322,  4509. 

SETTING  ASIDE  DEFAULT. 

Judgment,  grounds  of,  §  1425. 

SETTING   ASIDE    JUDGMENT. 

On  confession,  §  1467. 
Petition  for,  §  1540. 
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SETTING  ASIDE  SALE. 
Under  execution,  §  2070. 

SETTING  ASIDE  VEEDICT,  §  1264. 

SHAM  DEFENSE,  §  827. 

SHERIFF'S  DEED,   §  2071. 

Return  of,  when  conclusive,  §§  2036-2038. 

SHIPPING. 

Actions  on  charter  parties,  §§  5664-5673. 

SIiANDER. 

Defined,  §  3905. 
Of  title,  §  3969. 

The  dead,  no  civil  action  for,  §  3913. 

SPECIAL  ANSWER. 

In  quiet  title,  §  6251. 

SPECIAL  DAMAGES. 

From  slander  must  be  alleged,  §  3929^ 

SPECIAL  PROCEEDINGS,  §  5. 

Appeal  in,  §  1692. 

SPECIFIC    PERFORMANCE^ 

Actions  for,  §§6922-6992. 
Allegations  for,  §  6979. 
Delay  in,  effect  of,  §  6967. 
In  part,  terms  imposed,  §  6935. 
None  when,  adequate  relief,  §  6922. 
Of  contract  for  personal  property,  §  6930a 
To  make  a  will,  §  6930c, 
Parol  contract,  when,   §  6946. 
Personal  service  contract,   §  6930b. 
When  title  encumbered,  §  5725. 

Consecutive  Sections 

Adequate  relief,  presumption,  §  6922. 
Conditional  contract,   §  6924. 
Contracts  must  be  certain,  §  6926. 
Mutual,  §  6928. 
Reasonable,    §  6929. 
Relating  to  personal  property,  §  6930a. 
For  personal  services,  §  GDHOb. 
To  bequeath  property,  §  G930c. 
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SPECIFIC  PERPORMANCE  (Continued). 

Partial  performance,  imposing  terms,  §  6938, 

Limitations,   §  6942. 

Parol  contract,  when  enforceable,  §  6946. 

Parties,  §  6948. 

Tender,  §  6963. 

Time  of  performance,  §  696.5. 

When  of  the  essence  of  the  contract,  §  6966. 

Effect  of  delay,  §  6967. 
Complaint,  §  6979. 

Part  performance,  plaintiff's  title,  §  6981, 
Rescission  and  offer  to  restore,  §  G982. 
Defense  of  impracticability,   §  6989. 
Jurisdiction,  venue,  §  6989a. 
Decree,  §  6992. 

SPLITTING  CAUSES. 

Of  action,   §§218-221. 

STATEMENT. 

Of  facts,  pleading  to  contain,  §§  91,  94, 
On  appeal,  §§  1803-1821. 

From  justice  court,  §  1972. 
When  unnecessary,  §  1805. 

STATUTE. 

Actions  on,  §§  5583-5631. 

Defense  in  action  on  account,  §  4464. 

Foreign,  as  defense  (Form),  §  602. 

Insurance  policies,  §  4786. 
How  pleaded,  §  5630. 
In  ejectment,  payment  of  taxes  no  avail,   §  6323. 

Election  contests,  §  7029. 

Mandamus,  §  7078. 

New  promise,  §  5251. 

On  foreclosure,   §  5878. 

Specific  performance  suits,  §  6942, 
Of  limitations,  as  to  tax  sales,  §  6793. 

Actions  on  judgment,   §  5597. 

Claims  against  estates,  §§  3326,  3328,  3331,  333S',  3378. 
Suits  on  indemnity  bonds,  §  4916. 

To  quiet  title,   §  6219. 

STAY  OF  EXECUTION. 

For  possession  of  premises,  §  6519. 
In   Nevada,    §  2039. 
Judgment  in  replevin,  §  2582. 
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STOCK. 

Liability  on  subscriptions  for,  §§  3489-3493. 

STOCKHOLDERS. 

Liability  on  subscriptions,  §§  3489-3493. 
Of  corporations,  suits  by,  §  3516. 

STOPPAGE  IN  TEANSITTJ. 

As  rescission  of  sale,  §  4583, 

STORAGE. 

As  bailment,  §  3148. 

STREET  ASSESSMENT  LIENS. 
Foreclosure  of,  §§  60S6-6104. 
Sale,  §  6103. 

STRIKING  OUT. 
Pleadings,   §  817. 
Sham  pleadings,  §  827, 

SUBJECT  MATTER. 

Jurisdiction  of,  §  96S'b. 

SUBPOENA. 

Of  witness  for  deposition,  §§  2242,  2245. 

SUBSTITUTED  PARTY. 
On  appeal,  §  1739. 

SUBSTITUTION. 

Of  administrator  for  deceased  defendant,  notice  of  motion  for  (Form), 
§954. 

Executor,  notice  of  motion  for  (Form),  §  77. 
Parties,  practice,  §  65. 
Successor  in  office,  notice  of  motion  for  (Form),  §  95L 

SUMMONS,   §§  1046-1072b. 
Abuse  of  process,  §  1064. 
Against  joint  debtors   (Form),   §4569. 
Amendment  of  return,   §  1088. 
Conclusiveness  of  return,  §§  1091,  1092. 
From  justice  court,  §  1053. 
perm  and  sufficiency  of  return  of,  §  1087. 

Of  affidavit  for  publication  of  (Form),  §  10R5a. 
Order  for  publication  of   (Form),  §  lUS5b. 
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SUMMOI<rs  (Continned). 

In  forcible  entry  and  detainer  (Form),  §  1072. 

Justice  court  (Form),  §  1071. 

Maiidamus  suit,  §  7084. 

Partition  (Form),  §    1072a. 
Mailing  copy  to  defendant,  §  1077. 
Necessary  form  of.  §  lOiG. 
Order  for  publication  of,  §  1076. 

Personal  service  substituted  for  publication,  §  1078a. 
Proof  of  publication  of,  §  lOSO. 
Quiet  title  action  (Form),  §  1072b. 
Return  and  proof  of  service,  §§  10S6-1092. 
Service,  forms  in  various  states,  §§  lOCOa,  10C9c. 

Of  by  publication,   §§  1073-lOSob. 
On  foreign  corporation,  §  3477. 

On  guardian  only,  v?hen,  §  3387. 
Substituted  service  of,  §  1069. 
SulTiciency  of  publication,  §  1078. 
Superior  court,  general  form  of  (Form),  §  1070. 
To  state  time  for  appearance,  §  1049. 
When  service  by  publication  is  conclusive,  §  1081. 

Consecutive  Sections. 

Eequisites  of  the  writ,  §  1046. 
Time  for  appearance,  §  1049. 
Action  in  justice  court,  §  1053. 
Abuse  of  process,  §  1064. 
Substituted  service,  §  1069. 
Summons,  Nevada  practice,  §  1069a. 
Alaska  practice,  §  1069b. 
Idaho  practice,  §  1069c. 

Summons  in  superior  court   (all  actions  except  for  nnlawful  entry  and 
detainer  and  partition  and  to  determine  adverse  claims  to  real 
property)   (Form  No.  355),  §  1070. 
Justice's  court  (Form  No.  356),  §  1071. 

Action  for  forcible  entry  and  detainer  (Form  No.  357),  §  1072. 
For  partition  (Form  No.  357a),  §  1072a. 

To  determine  adverse  claims  to  real  property  (Form  No.  357b), 
§  1072b. 
Affidavit  for  publication   of  summons  in  action   to   determine   adverse 

claims  to  real  property  (Form  No.  361a),  §  10S5a. 
Order  for  publication  of  summons  in  action  to  determine  adverse  claims 
to  real  property  (Form  No.  361b),  §  lOSab. 

SUPERIOR  COURT. 

Appeals  to  from  lower  courts,  §§  1962-1985. 
General  form  of  summons  in  (Form),  §  1070. 
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FUPERSEDEAS. 

Or  stay  of  proceedings  on  appeal,  §  1750, 

SUPPLEMENTAL  PLEADINGS. 

When  allowed,  §§  774-782. 

SUPPLEMENTARY  PROCEEDINGS. 

Distinguished  from  creditors'  suits,  §  2148. 

SUPPORT  OF  WIFE. 

Action  for,  §§  3644,  3645. 

SURETY. 

Accommodation  indorser  as,  §§  5410-5415. 

Defense  of  discharge,  §  4958. 

Extent  of  liability  on  officer's  bond,  §  3441. 

Liability  of  on  appeal  bond,  §  1979. 

Release  of  on  attachment  bond,  §§  2721,  2738,  2741. 

When  released  on  replevin  bond,  §§  2583,  25S6. 

SURVEY  OF  LAITDS. 

Notice  of  motion  for  order  to  allow  (Form),  §  914. 

SURVIVING  PARTNEE. 
Duty  of,  §  3726. 

TAXES. 

And  taxation,  §§  6704-6796. 
Collection  of,  restrained,  when,  §  6767a. 
Inheritance,  collection  of,  §  6726. 
Paid,  recovery  back,  §  6763. 
Payment  of  after  ejectment  no  avail,  §  6323. 
By  receivers,  §  3104. 

Under  protest,  §  6763. 
Tender  of,  §  2358a. 

Prior  to  action,  §  6796. 

TAX  SALE,  §  6778. 

Action  to  quiet  title  against,  §  6793. 
Complaint  to  set  aside,  §  6790. 
Redemption  from,  §  6766. 

TAX  TITLE,  §  6780. 

Ejectment  suit,  foundation  for  action,  §  6323. 
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TEIiEGTlAJVIS. 

Measure  of  damages,  §  3243, 

TELEGRAPH  COMPANIES. 
Liability  of,  §  3243. 

TENANT. 

Actions  to  oust,  §§  6453-6520. 

In  common,  right  to  partition.  §  6126. 

Actions  against  each  other,  §  3459. 

And  joint  tenants  as  parties,  §§  3456-3459, 
Notice  to,  to  quit,  §  6495. 

TENDER,  §§  2358-2362a. 

Computation   of   time,   holidays,  §  2362a. 

Continuing,  §  2360. 

Effect  of,  §  2361. 

Necessary  in  specific  performance  suit,  §  6963. 

Objeetions  to,  §  2362. 

Of  payment  of  mortgage,  §  5923. 

Redemption,  §  5950. 

Taxes,  §  2358a. 

Prior  to   action   to  quiet  title,  §  6796. 

Title,  §§  5725,  5729. 

TERMS. 

Imposed  on  vacation  of  judgment,  §  1435. 

TESTIMONY. 

Irrelevant,  when,  §  1349. 

TIME. 

Computing,  for  tender,  §  2362a. 
Effect  of  delay  in  performance,  §  6967. 
For  making  reply,  §  751. 

Performance  of  contract,  §  6065. 

Rescission  of  sale  contract,  §  5730a. 

Serving  notice  of  appeal,  §  1762. 

Taking  depositions,  §  2228. 
In  which  to  appeal,  §  1730. 

Apply  for  writ  of  certiorari,  §  2008. 

Sue  for  insurance,  §  4736. 
The  essence  of  contract,  §  5737. 

Trial,  §  1131. 
To  answer,  §  388. 

Notice  of  motion  for  more  (Form).  §  871. 
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HME  (Continued). 

Give  notice  of  intention  for  new  trial,  §  1555. 
In  election  contests,  §  7029. 

In  mandamus,  §  7078. 
Notify  owner  of  meclianic's  lien,  §  6046. 
Sue,  effect  of  new  promise  to  pay,  §  5251. 
"When  of  essence,  §  6966. 

TITLE. 

Abstract  of,  §  5725a. 

Acquired  at  foreclosure  sale,  §  5939. 

Foreclosure  sale,  street  assessment  lien,  §  6104. 

Sale  under  execution,  §§  2072-2077. 
Under  trust   deed,  §  6123. 
Actions  to  quiet,  §§  6197-6255. 
Allegations  of,  in  quiet  title  action,  §  6205. 
And  possession  of  receivers,  §  3094. 

Right  of  plaintiff  in  replevin,  §§  2529,  2561. 
As  defense  in  trespass,  §  65S1. 
Cloud  on,  quieted  when,  §  6210. 
Color  of,  for  ejectment,  §  6270. 
Deed  as  evidence  of,  §  6274. 
Determined  in  partition,  §§  6126,  6151. 
Effect  of  change  of  on  insurance,  §  4746. 
From  tax  sale,  §  6780. 
Interest  of  vendor  and  vendee,  §  5724. 
In  third  person,  defense  in  ejectment,  §  6308. 
Necessary  to  quiet  title,  §  6202. 
No  defense  in  forcible  entry  suit,  §  6506. 
Notice  of  condition  of  from  record,  §  5741a. 
Not  necessary  to  forcible  entry  actions,  §  6457. 
Of  plaintiff,  required  in  specific  performance,  §  6981, 
Possession  as  prima  fa-cie  proof  of,  §§  6304,  6305. 
Presumption  of  in  ejectment,  §  6367. 
Public  oflBce,  §  3398a. 
Satisfactory,  §  5725. 
Slander  of,  §  3969. 

Subsequently  acquired,  no  avail  in  ejectment,  §  6333. 
Tender  of,  §  5725. 
To  land,  when  encumbered,  §  5771. 

Personal    property,  §  4603. 
Warranties  of,  §  4657a. 
When  defective,  §  5738. 

Determined  in  ejectment,  §  6269. 

Marketable,  §  5726. 


INDEX.  1121 

TOFiT. 

Action  agninst  husband  for,  §  3543. 
Entirety  of  cause  of  action  for,  §  221. 
Liability  of  corporations  for,  §  3482. 

TRANSCRIPT  ON  APPEAL.  §§  1S44-1864. 
From  decree  of  divorce,  §  3G64. 

TRANSFER. 

From  state  to  federal  court,  petition  for  (Form),  §9  1035,  1036, 

TRANSITORY  ACTIONS,  §  984. 

TRANSPORTATION. 

Companies  as  parties,  §§  3207a-3248. 

TREBLE  DAMAGES. 

For  trespass,  §  6563. 

TRESPASS,  §§  6533-6581. 

Injunction  against,  §  2920. 

TRIAL. 

Admission   to  prevent  continuance,  §  1141. 
Amendments  at,  §§  793-796. 
Amendment  of  instructions,  §  1242. 
Argument  by  counsel,  §  1158. 

Counsel,  §§  1231,   1233. 
By  the  court,  §§  1157-1187. 

Findings,  §§  1160,  1164. 

Jury, §§  1197-1273. 

Referee,  §§  128S-1313.  •      , 

Conduct  of,  §  1303. 
Change  of  place  of,  §§  990-lOlOa. 
Continuance  of,  §  1133. 

Absence  or  death  of  party  or  attorney,  §  1137a. 
De  novo  on  appeal  from  justice  court,  §  19S4. 
Directing  verdict,  §  1256. 
Default,  proof  necessary,  §  1414. 
Dismissal  by  court,  §  1476. 
Effect  of  inconsistent  findings,  §  1179. 
Error  in  instructions,  when  cured,  §  1215. 
Exception  to  admission  of  evidence,  §§  1347-1352. 

Instructions,  must  be  specific,  §  1360. 
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TEIAL  (Continued). 

Findings.  Low  construed,  §  1187. 

Of  referee,  §  1304. 
In  foreclosure  of  mechanic's  lien,  §  6075a. 

Genera],  §§  1131-1141. 
Instructions,  §§  1234,  1245. 
Introduction  of  evidence,  §  1159. 
Issues  and  proof  in  replevin,  §§  2567-2569,  2575. 
Jury  viewing  premises,  §  1249. 
New,  when  granted,  §§  1546-1650. 
Notice  of,  §  1132. 
Of  prohibition  suit,  §  7129. 
Place  of,  §§  982-989. 
Quotient  verdict,  §  1252. 

Eeturning  case  to  original  court,  for,  §  1002a. 
Special  exception  to  evidence,  §  1352. 
Time  of,  §  1131. 

Verdict,  interpretation  of,  §§  1268b,  1273. 
"When  exceptions  should  be  made,  §  1353. 

Consecutive  Sections. 
In  general,  §  1546. 
Court's  own  motion,  §  1547. 
Statutory,  new  trial,  Oregon,  Idaho,  §  1548. 
Power  of  court  to  grant,  §  1549. 
Granting  motion  discretionary,  §  1551. 
Steps  requisite,  §  1553. 

Application,  how  made,  California  practice,  §  1554. 
Application,  how  made,  §  1554a. 

Notice  of  intention,  time  within  which  it  must  be  given,  §  1555. 
Notice,  how  given,  §  1556. 
Application,  grounds  of  irregularity,  §  1565. 
Adverse  party,  misconduct  of,  §  1567. 
Misconduct   of   jury,  §  1576. 
Impeaching  verdict,  §  1577. 
Surprise,  §  1578. 

Evidence,  newly  discovered  must  not  be  cumulative,  §  1585. 
Must  not  be  impeaching,  §  15S6. 
Must  be  material,  §  1587. 
Must  be  subsequently  discovered,  §  1588. 
Motion  on  statement,  §  1590. 
Bill  of  exceptions,  §  1591. 
Minutes  of  the  court,  §  1592. 
Exceptions  must  be  taken  at  the  trial,  §  1008. 
Excessive  damages,  §  1G09. 
Inadequate  damages,  §  1613. 
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TRIAL  (Contiinioa). 

Specification  of  errors,  §  1620. 

Verdict  against  law,  §  1621. 

"Weight  of  evidence,  §  1622, 

Amendments,  how  made,  §  1623. 

Motion,  hearing,  §  1631. 

New  trial,  modification  of  judgment,  §  1640. 

Notice  of  intention  to  move  for  new  trial  (Form  No.  474),  §  1650. 

TRIAL  BY  THE  COURT. 

Consecutive  Sections. 
Equity  cases,  §  1157. 
Argument  by  counsel,  §  1158. 
Evidence,  §  1159. 

Findings  by  the  court,  time  to  file,  §  1160. 
Notice  of,  California  practice,  §  1160a. 
Facts  how  found,  §  1164. 

Findings  contrary  to  admissions  in  the  pleadings,  §  1167, 
Findings  not  necessary, §  1169. 
Where  to  be  signed,  §  1169a. 
Inconsistent   findings,  §  1179. 
Sufficiency,  test  of,  §  1183. 
Waiver  of  findings,  §  1185. 
Amendment  of  findings,  §  1186. 
Findings,  how  construed,  §  1187. 

Findings  iu  action  for  divorce  (Form  No.  393),  §  1190. 
Findings  in  action  for  divorce  (another  form),  (Form  No.  393a),  §  1190a. 
Notice  of  presentation  of  findings  (Form  No.  398a),  §  1195a. 

TRIAL  BY  JURY. 

Consecutive  Sections. 

Impaneling  jury,  §  1197. 
Objections  to  the  panel,  §  1199, 
Challenge  to  jurors,  §  1200. 

How   tried,  §  1202. 
Witnesses,  in  general,  §  1210. 
Party  not  bound  by  statements,  §  1226. 
Recalling  witnesses,  §  1227. 
Argument  o*f  counsel,  §  1231. 
Reading  law  to  jury,  §  1233. 
Instructions   to  jury,  §  1234. 

How  given,  §  1236. 
Form  and  sufficiency  of  instructions,  §  1237. 
Instructions  in  writing,  §  1237a. 
Misleading  and  erroneous  instructions,  §  1238. 
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TRIAL  BY  JURY  (Continued). 

Instructions,  how  construed,  §  1241. 

The  same,  modification  and  amendment  of,  §  1242, 

The  same,  errors,  when  cured,  §  1245. 

Conduct  of  the  jury,  §  1246. 

View  of  property  or  premises  by  jury,  §  1249. 

Amendment  of  verdict,  §  1251. 

Chance  verdict,  §  1252. 

Directing  verdict,  §  1256. 

Joint  verdict,  §  1262. 

Trial  by  jury,  verdict,  when  set  aside,  §  1264, 

Special  verdict,  §  1268. 

Construction  of  special  verdict,  §  1268a. 

Interpretation  of  verdict,  §  1273. 

TRIAL  BY  REFEREE. 

Consecutive  Sections. 

Reference  in  general,  §  1288. 

Objections  to  referees,  §  1298. 

Power  of  referees,  §  1300. 

Conduct  of  the  trial,  §  1303. 

Findings  of  referee,  §  1304. 

Decree  upon  report,  §  1306. 

Setting  aside  report  of  referee,  §  1308. 

Grounds  of  objection,  §  1309. 

Power  of  court,  §  1312. 

Judgment  on  report,  §  1313. 

TRUST. 

How  created,  §§  6107,  6108. 

To  reach  property  held  in,  §  2192. 

TRUST  DEED. 

Foreclosure  under,  §§  6107-6125. 
Sale,  title  acquired,  §  6123. 

Under,  surplus  to  be  accounted  for,  §  6125. 
When  set   aside,  §  6124. 

TRUSTEE. 

Duty  to  give  notice  of  sale,  §  6121. 

How   appointed,  §  6107. 

As  receivers  for  dissolved  corporation,  §  3509. 

Partners  as,  for   each  other,  §  3715. 

Power  of  sale,  §  6117. 
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UNCERTAINTY  OF  CONTRACT. 

What  is,  §  6926. 

UNDERTAKINGS. 

Actions    on,  §§  4833-4958. 
Conclusiveness  of  judgment  on,  §  4930. 
Defense  of  discharge  of  surety  on,  §  4958. 
For  attachment,  §  2651. 

Replevin,  §  2544. 

Liability  on,  §§  2583,  2586. 
On  appeal,  §§  1772-1774. 

Filing  of,  §§  1775,  1779,  1788. 

Justification  and  liability  of  sureties,  §§  1979,  1980. 

Suflfieiency  of,  §  1981. 

UNLAWFUL  DETAINER  ACTIONS,  §§  6453-6520. 

UNLIQUIDATED  DEMAND. 
As  counterclaim,  §  631. 

USE   AND    OCCUPATION. 

Of  premises,  actions  for,  §§  6638-6671. 

USURPATION  OF  OFFICE,  §§  7020-7053. 

UTAH. 

Practice    in,   on    change   of   venue,  §  997ei, 

VACATING. 

And  amending  judgment,  §§  1535-1542. 
Compromise  settlement,  §  2348. 
Decree  of  divorce,  §  3651. 
Default  judgment,  §§  1422-1429. 
Judgment  for  fraud,  §  1538. 
Sale  under  foreclosure,  §  5941. 

VACATION. 

Of  the  award,  §  4509. 

VARIANCE. 

Allegations  at,  stricken  out,  §  817. 

VENDEE. 

Bound  by  action  if  lis  pendens  filed,  §  1107. 
Contract  as  defense  in  ejectment,  §  6300. 
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VENDEE   (Continued). 

Notice  to  by  a  stranger  in  possession,  §  5741. 

Obligation  to  buy,  §  5732. 

Eecord  notice  to,  §  5741a. 

When  may  rely  on  vendor,  §  6S29. 

Liable  for  mortgage  debt,  §  5844. 

VENDOR. 

Obligations  of,  §  5732. 
Tender  by, '§5729. 

Of  deed  by,  §  2358b. 
Selling  land  not  owned  by  him,  §  5714. 
Warranty  by,  §  5730. 

VENDOR'S  LIEN,  §  5719a. 

Decree  foreclosing,  §  6027.  \ 

Defined,  §  6022. 
Extent  of,  §  6023. 
Foreclosure  of,  §§  6022-6027. 
Waiver  of,  §  5719b. 
When  enforced,  §  6026. 
Waived,  §  6027. 

VENUE,  §§  982-989. 

Affidavit  for  change  for  disqualification  of  judge,  5  99T, 

Of  attorney  for  change  of  (Form),  §  1010a. 
Merits  for  change  of,  §  995. 
Nonresidence,  for  change  of  (Form),  §  1010. 
Application  for  change  of,  §  992. 
Change  of,  §§  990,  1010a. 

Affidavit  resisting,  §  998. 

In  Utah,  §  997c. 

In  Washington,  §  997a. 

In  Wyoming,  §  997b. 
Defined,  §  982. 

Effect  of  motion  for  change,  §  1000. 
Governed  by  defendant's  residence,  when,  §  988. 
Hearing  of  motion  for  change  of,  §  999. 
Notice  of  motion  for  change  of  (Form),  §  1006. 
Of  specific  performance  suit,  §  6989a. 
Place  where   cause  of  action  arose,  §  987. 
Power  of  court  to  change,  §  990. 
Remand  to  original  court,  §  1002a. 
Transitory  actions,  §  984. 
Waiver  of  objection  to,  §  989. 
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VENUE  (Continned). 

Consecutive  Sections. 

Power  of  the  court,  §  990, 

Application  for  change,  §  992. 

Affidavits  of  merits,  §  995. 

Affidavit  on  ground  of  disqualification  of  judge,  §  997. 

Venue,  change  of  in  Washington,  §  997a. 

In  Wyoming,  §  997b. 

In  Utah,  §  997c. 
Affidavit,  resisting  motion  for  change,  §  99S. 
Hearing  of  motion,  §  999. 
Effect  of  motion  on  court's  power,  §  1000. 
Remand,  §  1002a. 

Notice  of  motion  for  change   (Form  No.  330),  §  1006. 
Affidavit  on  the  ground  of  nonresidence   (Form  No.  334),  §1010. 

B'7    attorney    on    the    ground    of    nonresidence    (Form    No.   334a), 
§  1010a. 

VERDICT. 

Against  law,  new  trial,  §  1621. 

Amendment  of,  §  1251. 

And  findings,  in  replevin,  §  2577. 

By  chance,  §  1252. 

Construction    of,  §§  1268b,    1273. 

Directed,  when,  §  1256. 

Impeachment  of,  new  trial,  §  1577. 

Joint,  §  1262. 

Of  jury  in  divorce  actio"   §  3659. 

Special,  §§  1268,    1268a. 

When  set  aside,  §  1264. 

VERIFICATION. 

Amendment  of,  §  804. 
By  attorney,  §  165. 

Attorney,  party  absent  (Form),  §  176. 
Defective,  effect  of,  §  163. 
Of  pleadings,  §§  156-176. 

Answer  of  public  officers  not  required,  §  153. 

Claim  for  mechanic's  lien,  §  6072. 

Complaint,  effect  of,  §  157. 
On  information  and  belief,  when  may  be,  §  168. 

VERIFIED  ANSWER. 

Judgment  granted  for  want  of,  §  1456. 
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VERIFIED  PLEADING. 

General  denial  to,  not  sufficient,  §  407. 

VIEWING  PRElVnSES. 

In  eminent  domain,  §  6816. 

VIOLATION  OF  INJUNCTION. 

Punishment,  §  3004. 

VOID  JUDGMENT. 

When  defendant  dead,  §  6255. 

VOID  ORDER. 

When   appealable,  §  1725. 

VROOJIAN  ACT. 

Foreclosure  under,  §§  6086-6104. 

WAIVER. 

Of  default,  §  5732. 

Defect  in  affidavit  by  answer,  §  2541. 

Attachment,  §  2657. 
Findings,  §  1185. 
Irregularity  on  appeal,  §  1766a, 
Objections,  §  1910. 

To  venue,  §  989. 
Warranty,  §  4664. 

WARRANTY. 

Breach  of  as  persona]  defense,  §  4687. 

Burden  of  proof  of,  §  4669. 

By   vendor,  §  5730. 

Damages  for  beach  of,  §  4673. 

Defined,  §  4657a. 

General  covenants  of,  §  5760. 

Implied,  when,  §  4659. 

Measure  of  damages,  §  4683. 

Of  titles,  §§4657a-4687. 

Measure  of  damage,  §  5768. 
Rights  in  case  of  breach, §  4686. 
Satisfaction   of,  §  4664a. 
Waived,  when,  §  4664. 

WASTE. 

Injunction  against  committing,  §  2926. 
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WATER. 

Injunction,  diversion  of,  §  2905. 

WIFE. 

Separate  property  of,  §  3566. 
When  may  sue  alone,  §  3569. 

WILL. 

Contract  to  make,  how  enforced,  §  6930e. 

WILLFUL  NEGLECT. 
Defined,  §  3613. 

WITNESSES. 

In  general,  §  1210. 

Adverse,  party  not  bound  by,  when,  §  1226. 

Deposition  of,  how  and  when  taken,  §§  2226-2254. 

Fees,  as  costs,  §  1496a, 

Eecalling,  §  1227. 

WOMAN. 

Married,  as  party  to  action,  §  42. 

vmiT. 

Of  assistance,  §  2084. 
Attachment,  §  2656. 
Certiorari,  form  of  from  federal  to  state  court  (Form),  §  1054. 

Quashing  of,  §  2013. 
Garnishment,  §  2773. 
Mandamus,  §  7086. 

Alternative,  §  7076. 
Possession,  in  ejectment  suit,  §  6432, 
Prohibition,    when    granted,  §  7132. 

V/EONGFUL  ATTACHMENT. 

As  a  malicious  prosecution,  §  3879. 

Vv'ilONGFUL  INJUNCTION,  §  3007. 
WRONGFUL  RECEIVERSHIP,  §  3132. 
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